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Ex    PARTE    BaBEBB. 

[87  Alabama,  4.] 

ExTKADmoif  —  When  Illkoal  Arrest  is  not  Ground  »ob  Disoharov 
FROM  Custody.  —  A  person  illegally  arrested  in  Georgia  and  brought 
into  Alabama  as  a  fugitive  from  justice,  under  extradition  proceedings 
instituted  in  the  latter  state  after  his  arrest,  cannot  claim  to  be  released 
from  custody  on  liabeaa  corpus  because  of  his  illegal  arrest,  nor  because 
of  defects  in  the  warrant  on  which  the  extradition  proceedings  were 
based,  it  appearing  that  the  petitioner  was  held  in  custody  by  virtue  of 
a  capias  issued  on  an  indictment  since  found  for  the  same  offense,  and 
that  the  executive  authorities  of  Georgia,  whose  laws  were  violated  by 
the  illegal  arrest,  had  made  no  complaint. 

Extradition.  —Mere  Fact  that  Prisoner,  being  Fuoitivb  from  Jus- 
tick,  WAS  Kidnaped  in  another  state,  and  brought  into  the  state  from 
which  he  fled,  is  alone  no  reason  why  he  should  be  released,  unless  the 
demand  for  his  release  is  made  by  the  governor  or  other  executive  au- 
thority of  such  foreign  state. 

Application  by  William  M.  Barker  for  the  writs  of  habeas, 
corpus,  certiorari,  and  other  necessary  remedial  process,  to  pro- 
cure his  release  from  the  custody  of  the  sheriflF  and  jailer  of 
Elmore  County.  Application  for  a  discharge  was  first  made 
to  the  probate  judge  of  said  county,  who  refused  to  discharge 
the  petitioner,  and  the  application  was  renewed  to  this  court 
upon  grounds  suflBciently  appearing  in  the  opinion. 

Parsons,  Darby,  and  Burney,  for  the  petitioner. 

William  L.  Martin,  attorney-general,  contra. 

SoMERViLLE,  J.  The  prisoner  was  arrested  in  the  state  of 
Georgia  without  legal  process,  and  was  afterwards   handed 
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over  by  the  officers  of  the  law  in  that  state  into  the  custody  of 
one  McCain,  who  acted  as  agent  of  the  state  of  Alabama, 
under  a  warrant  issued  by  the  governor  of  the  latter  state 
tinder  the  interstate  extradition  laws  of  the  United  States. 
This  was  done  pursuant  to  a  warrant  of  the  governor  of  Geor- 
gia. These  extradition  papers  are  claimed  to  have  been  so 
defective  as  to  confer  no  jurisdiction  on  any  of  the  officers  in 
whose  custody  the  prisoner  has  been  detained. 

The  return  made  to  the  writ  of  habeas  corpus  by  the  deputy 
eheriff  of  Elmore  County  shows  that  the  petitioner  was  detained 
4n  his  custody,  not  only  under  the  authority  conferred  by  these 
papers,  but  by  virtue  of  a  capias  issued  on  an  indictment  for 
the  offense  of  grand  larceny, — the  same  crime  for  which  he 
was  extradited  from  the  state  of  Georgia  as  a  fugitive  from 
justice  from  Alabama. 

The  proposition  contended  for  by  the  petitioner's  counsel 
may  be  reduced  to  this:  that  the  petitioner  is  entitled  to  be 
discharged  from  custody,  and  should  be  allowed  reasonable 
time  to  make  good  his  escape  again  from  this  state,  because 
he  was  illegally  arrested  in  Georgia  and  brought  into  Ala- 
■bama. 

This  proposition  is  not  sound,  and  there  is  an  overwhelm- 
ing array  of  authority  against  it.  We  may  admit  that  the 
affidavit  charging  the  offense  upon  which  the  extradition 
warrant  was  based  was  fatally  defective  in  omitting  the  word 
^'feloniously"  before  the  words  ''took  and  carried  away," 
which  purport  to  charge  the  crime  of  grand  larceny,  and  for 
this  reason  the  affidavit  legally  charges  no  crime.  And  we 
premise,  also,  that  when  the  affidavit  in  such  cases  fails  on  its 
face  to  state  facts  which  constitute  a  crime,  the  defect  is  juris- 
dictional, and  may  be  ascertained  and  declared  by  the  inves- 
tigating tribunal,  on  an  application  for  the  writ  of  habeas 
<;orpus:  U.  S.  R.  S.,  sec.  5278;  Spear  on  Extradition,  471,  472, 
477,  498,  548;  7  Am.  &  Eng.  Ency.  of  Law,  632,  637;  People 
T.  Brady,  56  N.  Y.  182. 

So,  without  affecting  the  merits  of  this  case,  it  might  be 
admitted,  for  the  sake  of  argument,  as  contended,  that  the 
judge  of  the  county  court  of  Elmore  County  had  no  authority 
to  issue  a  warrant  for  the  arrest  of  a  person  for  a  felony,  al- 
though it  is  obvious  that  he  is  invested  by  the  statute  with 
this  authority  as  a  lawful  magistrate  (Code  1886,  sees.  4255, 
4279,  4680),  and  although  "an  affidavit  made  before  any 
^magistrate  of  a  state  or  territory,"  certified  as  authentic  by 
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the  governor  of  the  demanding  state,  is  obviously  sufificient,  if 
otherwise  objectionable,  under  the  federal  statute  governing 
the  subject  of  the  extradition  of  fugitives  from  justice  between 
the  states  and  territories:  U.  S.  R.  S.,  sec.  5278;  Hurd  on 
Habeas  Corpus,  2d  ed.,  610. 

It  nevertheless  is  true  that  the  courts  of  a  state  will  not 
generally  investigate,  either  on  habeas  corpus  proceedings,  or 
on  final  trial,  the  mode  of  the  prisoner's  capture,  whether  it 
was  legal  or  illegal,  whether  it  was  under  lawful  process  or 
without  any  process  at  all,  where  he  has  fled  to  another  state 
or  country,  and  been  brought  again  into  its  jurisdiction.  The 
question  is  the  legality  of  the  prisoner's  detention,  not  the 
legality  of  his  arrest,  unless  on  the  complaint  of  the  governor 
of  the  state  whose  laws  were  violated  by  such  unlawful  arrest. 
The  person  making  the  arrest  may  be  prosecuted  criminally 
for  kidnaping,  or  be  held  liable  to  respond  in  civil  damages 
for  false  imprisonment;  but  the  prisoner  cannot  himself  claim 
to  be  released  from  any  legal  process  for  the  same  crime, 
under  authority  of  which  he  may  be  detained  in  the  custody 
of  the  law.  In  other  words,  the  mere  fact  that  the  prisoner, 
being  a  fugitive  from  justice,  was  kidnaped  in  another  state, 
—  to  put  the  case  strongly,  —  and  was  brought  into  this  state, 
is  alone  no  reason  why  he  should  be  released,  unless  the  de- 
mand for  release  is  made  by  the  governor  or  other  executive 
authority  of  such  foreign  state.  This  is  the  accepted  doctrine 
of  the  state  and  federal  courts,  and  is  founded  on  an  ancient 
and  well-settled  principle  of  the  common  law:  Spear  on  Ex- 
tradition, 181,  492,  554;  7  Am.  &  Eng.  Ency.  of  Law,  643,  653, 
note;  Matter  of  Fetter,  23  N.  J.  L.  402,  57  Am.  Dec.  400,  note, 
and  cases  cited;  Commonwealth  v.  Shaw,  6  Crim.  Law  Mag. 
(1885)  245. 

In  Ex  parte  Scott,  9  Barn.  &  C.  446,  a  case  of  habeas  corpus, 
the  prisoner,  a  female,  had  been  arrested  at  Brussels,  without 
authority  of  law,  and  brought  back  to  England.  Lord  Ten- 
terden  refused  to  inquire  into  the  circumstances  of  her  arrest, 
whether  legal  or  illegal,  upon  its  being  made  to  appear  that  an 
indictment  had  been  found  against  her  in  the  proper  jurisdic- 
tion in  England,  where  the  investigation  occurred,  and  the 
crime  was  alleged  to  have  been  committed.  It  was  not  denied 
that  the  foreign  country,  whose  laws  may  have  been  violated 
by  the  illegal  arrest,  could  vindicate  their  breach  by  making 
demand  for  the  prisoner's  return. 

In  Dow^s  Case,  18  Pa.  St.  37,  the  prisoner  had  escaped  from 
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justice  in  Pennsylvania  and  fled  to  Michigan.  He  was  ar- 
rested in  the  latter  state,  without  legal  authority,  and  brought 
back  to  the  former  state,  where  a  prosecution  was  pending 
against  him  for  forgery.  He  was  held  not  to  be  entitled  to 
his  discharge,  his  release  not  being  demanded  by  the  execu- 
tive of  Michigan. 

In  State  v.  Brewster,  7  Vt.  118,  where  the  prisoner  had  been 
kidnaped  in  Canada  and  forcibly  brought  into  the  state  of 
Vermont,  his  discharge  was  refused,  and  he  was  held  liable  to 
answer  an  indictment  for  crime  in  the  latter  state. 

A  like  ruling  was  made  in  Ker  v.  People,  110  111.  627,  51 
Am.  Rep.  706,  in  the  case  of  one  who  had  been  seized  by  pri- 
vate persons  in  Peru,  without  warrant  of  law,  and  was  brought 
to  California  and  from  thence  to  the  state  of  Illinois  by  process 
of  extradition.  The  authorities  on  the  subject  are  ably  re- 
viewed in  this  case  by  Scott,  J.;  and  the  United  States  supreme 
court,  on  appeal  to  that  tribunal,  declined  to  disturb  the  judg- 
ment of  the  supreme  court  of  Illinois:  Ker  v.  Illinois,  119  U.  S. 
436;  see  also  Spear  on  Extradition,  181-186;  Ker^s  Case,  18 
Fed.  Rep.  167. 

It  is  not  denied  that  the  crime  of  grand  larceny  described 
in  the  capias  on  the  indictment  against  the  prisoner,  and  under 
which  the  sheriff  claims  to  detain  him,  is  the  same  offense  as 
that  intended  to  be  charged  in  the  extradition  warrant  of  the 
governor.  There  can  be  no  serious  question,  under  these  cir- 
cumstances, of  the  legality  of  the  petitioner's  detention  under 
the  capias  on  this  indictment  irrespective  of  all  other  ques- 
tions discussed  in  the  briefs  of  counsel:  Fetter^ s  Case,  23 
N.  J.  L.  311;  57  Am.  Dec.  382;  7  Am.  &  Eng.  Ency.  of  Law, 
627,  628. 

The  application  for  the  writ  of  habeas  corpus  must  be  denied. 

Extradition.  —  Where  one  who  was  charged  with  crime  in  one  state  was 
brought  by  a  requisition  from  another,  it  was  immaterial  that  he  was  ille- 
gally and  forcibly  brought  from  a  foreign  country  into  the  state  from  which 
he  was  extradited:  Ker  v.  People,  110  111.  627;  51  Am.  Rep.  706.  Where  a 
party  was  extradited  from  a  foreign  country  on  a  criminal  charge,  he  was 
subject  to  arrest,  before  he  could  return,  on  civil  process:  Adriance  v.  La- 
grave,  59  N.  Y.  110;  17  Am.  Rep.  317. 

Extradition.  —  As  to  the  right  to  try  extradited  persons  for  other  offenses, 
see  StcOe  v.  Hall,  40  Kan.  338;  10  Am.  St.  Rep.  200,  and  note  207-210. 

Extradition.  —  As  to  what  matters  in  extradition  proceedings  may  be  in- 
quired into  by  writ  of  habeas  corpus,  see  Kurtz  v.  State,  22  Fla.  36;  1  Am. 
St.  Rep.  173,  and  note  179.     Compare  Ex  parte  Leivis,  79  Cal.  96. 

Extradition.  —  For  a  general  discussion  of  extradition  proceedings,  so* 
note  to  MaUer  of  Fetter,  57  Am.  Dec.  389-400. 
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GuNTBR  u  Stuart. 

[87  Alabama,  196.1 
Agency  —  Agent  cannot  Bind  Principal  by  Any  Admission  Madb  aiter 
Termination  of  Agency.  —  Authority  of  the  clej  k  of  a  steamboat  to 
make  purchases  for  the  boat,  and  to  state  accounts,  necessarily  termi- 
nates when  his  connection  with  the  boat  is  severed,  and  after  that  time 
he  cannot  bind  the  owners  by  his  written  admission  of  the  correctness  of 
an  account;  and  to  obtain  any  information  he  may  possess  as  to  its  cor- 
rectness, he  must  be  called  and  examined  as  a  witness. 

Action  brought  by  Stuart  against  Gunter  and  others,  late 
partners,  doing  business  under  the  name  of  the  Decatur  and 
Chattanooga  Packet  Company,  to  recover  for  goods  sold  and 
delivered  by  the  plaintifif  to  the  defendants,  through  their 
agents,  from  July  7,  1883,  to  February  9,  1886,  to  or  for  the 
use  of  their  several  boats.  At  the  trial,  the  plaintifif  had  his 
books  in  court,  and  produced  a  statement  of  account  against 
each  boat,  showing  the  balance  due  on  account,  and  at  the 
foot  of  each  of  these  statements  were  the  written  words,  "This 
statement  is  correct,"  and  signed  "  J.  B.  McKee,  clerk."  Sev- 
eral of  these  statements  bore  date  in  October  31,  1885,  and 
the  defendants  introduced  evidence  showing  that  their  part- 
nership in  the  steamboat  business  was  dissolved  on  October  5, 
1885,  and  that  McKee,  who  had  been  their  clerk,  quit  their 
service  in  June,  1885.  The  defendants  asked  the  following 
charges:  "2.  If  the  jury  believe,  from  the  evidence,  that  Mc- 
Kee was  not  in  the  employment  of  the  defendants  at  the  time 
he  stated  said  accounts  with  plaintifif,  then  the  defendants  are 
not  bound  thereby";  *'  3.  If  the  jury  believe,  from  the  evidence, 
that  the  defendants'  partnership  was  dissolved  and  ceased  to 
exist  before  McKee  indorsed  said  accounts,  then  his  acts  do 
not  and  cannot  bind  the  defendants."  The  court  refused  each 
of  these  charges,  and  the  defendants  assigned  error. 

Hwnt  and  Clopton,  for  the  appellants. 

/.  E,  Brown,  contra. 

Stone,  C.  J.  Part  of  Stuart's  evidence,  on  which  he  relied 
for  recovery  against  the  steamboat  company,  the  appellants, 
consisted  in  certain  stated  accounts,  certified  to  be  correct  by 
one  McKee,  styling  himself  clerk.  These  certificates,  several 
of  them,  bear  date  in  October,  1885,  and  some  of  the  items  ap- 
pear to  be  later  than  this.  There  was  testimony  tending  to 
show  that  McKee  ceased  to  be  clerk  or  agent  of  appellants 
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about  June  1,  1885,  and  that  he  was  not  afterwards  in  their 
employment.  It  is  too  clear  to  admit  of  argument  that  after 
McKee  ceased  to  be  clerk  and  agent  of  appellants  he  could 
neither  do  any  act,  state  an  account,  or  make  an  admission 
that  would  bind  them.  While  the  relation  of  principal  and 
agent  exists,  the  agent  can  bind  his  principal  by  any  act  done 
within  the  scope  of  his  authority,  and  by  any  admission  made 
contemporaneous  with  and  explanatory  of  the  act  of  agency 
so  done:  3  Brickell's  Digest,  25,  sees.  107,  108.  And  it  may 
be  that,  acting  as  clerk  of  the  boat,  it  was  within  the  purview 
of  his  duties  to  make  purchases  for  the  boat,  and  to  state  ac- 
counts. All  these  powers,  however,  would  necessarily  termi- 
nate when  his  connection  with  the  boat  was  severed.  To 
obtain,  after  that  time,  any  information  he  might  possess,  he 
must  needs  have  been  made  a  witness.  Charges  2  and  3, 
asked  by  appellants,  ought  to  have  been  given. 
Reversed  and  remanded. 


Agbncy  —  Declarations.  —  Admissions  of  an  Agent  are  not  evidence 
against  his  principal,  unless  they  are  made  a  part  of  the  transactions  of  the 
agency;  and  if  made  at  a  time  subsequent  to  the  act,  they  are  inadmissible: 
Cobb  V.  Johnson,  2  Sneed,  73;  62  Am.  Dec.  457.  Declarations  and  admissions 
of  an  agent,  after  termination  of  his  authority,  are  not  evidence  against  his 
principal:  Reynolds  v.  Rowley,  3  Rob.  (La.)  201;  38  Am.  Dec.  233;  Franklin 
Bank  v.  Pennsylvania  etc.  Co.,  11  Gill  &  J.  28;  33  Am.  Dec.  687;  Roberts  v. 
Burks,  Litt.  Sel.  Cas.  411;  12  Am.  Dec.  325;  State  Bank  v.  Johnson,  1  Mill's 
Const.  404;  12  Am.  Dec.  645;  Thallheimer  v.  Brinckerhoff,  4  Wend.  394;  21 
Am.  Dec.  155;  Haven  v.  Brown,  7  Greenl.  421;  22  Am.  Dec.  208;  Hubbard  v. 
Elmer,  7  Wend.  446;  22  Am.  Dec.  590;  Davis  v.  Whitesides,  1  Dana,  177;  25 
Am.  Dec.  138. 

Agency.  —  A  principal  is  liable  to  third  persons  dealing  with  agents  after 
the  agency  has  ceased  till  they  are  notified  of  the  termination  of  the  agency: 
Van  Duten  v.  Star  Q.  M.  Co.,  36  Cal.  571;  95  Am.  Dec.  209;  Diversy  v.  Kcl- 
logg,  44  111.  114;  92  Am.  Dec.  154;  Tier  v.  Lampson,  35  Vt.  179;  82  Am.  Dec. 
634,  and  note  637,  638;  Wheeler  v.  McOuire,  86  Ala.  398.  But  after  the  ter- 
mination of  the  agency,  the  principal  is  not  bound  to  pay  a  draft  drawn  by 
his  agent,  and  indorsed  by  third  parties,  although  he  had  paid  such  drafts 
during  the  existence  of  the  agency,  and  the  indorsers  had  no  notice  of  the 
termination:  Oroneweg  r.  Kuaworm,  75  Iowa,  237. 
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MOORB     AND     HaNDLEY     HARDWARE     CoMPANY     V. 

Towers  Hardware  Company. 

187  Alabama,  206.J 

Contracts  —  When  Contract  is  not  an  Unreasonable  Rbstbaint  ot 
Tradb. — A  contract  entered  into  between  two  competing  business 
firms,  supported  by  a  valuable  consideration,  whereby  one  sells  its  stock 
to  its  rival,  and  agrees  to  desist  from  further  competition,  is  not  void  a» 
being  an  unreasonable  restriction  on  trade,  when  properly  construed  in 
connection  with  the  attendant  circumstances  showing  the  limits  of  th& 
territory  covered  by  their  previous  competition. 

Corporation  is  Lsoal  Entity,  Separatb  and  Distinct  from  the  indi- 
viduals who,  from  time  to  time,  may  be  its  stockholders,  and  is  not 
AfiFected  by  the  personal  rights,  obligations,  or  transactions  of  its  indi- 
vidual stockholders  with  third  persons,  whether  such  rights  accrued  or 
obligations  were  incurred  before  or  after  incorporation. 

Corporation  will  be  Charged  with  Engagements  Entered  into  be- 
tween ITS  Promoters  in  anticipation  of  incorporation  and  third  per- 
sons, the  benefits  of  which  it  has  received  and  accepted,  even  in  the 
absence  of  an  express  promise  to  perform  or  ratification  on  the  part  of 
the  corporation  after  it  is  in  esse.  And  where  associates  combine  to- 
y^gether  to  create  a  "paper  corporation,"  thereby  to  free  themselves  fronk 
//  individual  obligations,  a  court  of  equity  will  hold  the  nominal  corpora- 
y    tion  to  a  discharge  of  such  obligations. 

Injunction  will  not  Lib  to  Restrain  Private  Corporation  from  Vio- 
lation OF  Contract  entered  into,  prior  to  incorporation,  by  its  princi- 
pal corporators  and  stockholders  upon  their  individual  credit,  when  it 
is  not  alleged  nor  shown  that  the  corporation  was  organized  fraudulently 
for  the  purpose  of  evading  obligations  which  the  contractors  had  takea< 
upon  themselves  as  individuals. 

Bill  in  equity  filed  by  the  Towers  Hardware  Company,  & 
private  corporation,  against  the  Moore  and  Handley  Hardware 
Company,  another  private  corporation,  asking  an  injunction 
against  an  alleged  violation  of  a  contract  by  the  defendant. 
The  plaintiff  was  incorporated  in  February,  1887,  and  the 
defendant,  in  March,  1888,  each  having  its  principal  place  of 
business  in  Birmingham,  and  engaged  in  the  business  of  sell- 
ing hardware  throughout  the  northern  counties  of  the  state^ 
The  partnership  of  Moore,  Moore,  and  Handley  had  previously 
been  engaged  in  the  same  business,  and  in  May,  1887,  they 
Bold  out  their  entire  stock  of  plow-stocks  and  plow-blades  to 
the  complainant  for  a  valuable  consideration,  and  agreed,  in 
writing,  in  consideration  of  such  sale,  "not  to  handle  any 
more  plow-stocks  or  plow-blades";  and  said  partnership  was 
composed  of  J.  D.  Moore,  B.  F.  Moore,  and  W.  A.  Handley,  wlio,. 
as  alleged,  afterwards  formed  the  defendant  corporation,  which 
succeeded  to  all  the  property  rights  and  assets  of  said  part- 
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nership,  as  well  as  all  the  liabilities  thereof.  The  bill  charged 
that  the  eflFect  of  the  said  Moores  and  Handley  organizing 
«aid  corporation  would  be  to  perpetrate  a  fraud  on  the  com- 
plainant shjuld  they  be  allowed  to  handle  plow-blades  and 
plow-stocks;  that  the  defendant's  business,  as  conducted,  was 
identically  the  same  as  that  conducted  by  said  Moores  and 
Handley,  being  conducted  by  the  same  persons,  in  substan- 
tially the  same  manner  as  before;  and  that  the  only  change  in 
fact  was  in  the  name  of  the  concern.  It  was  further  alleged 
that  said  Moores  and  Handley,  in  making  said  agreement  with 
the  complainant,  meant  and  intended,  and  such  was  the 
complainant's  intention,  that  they  would  not  again  engage  in 
selling  or  handling  plow-blades  or  plow-stocks  in  connection 
with  their  said  business  in  the  city  of  Birmingham  so  long  as 
the  complainant  was  engaged  in  the  like  business.  The 
answer  of  the  defendant  admitted  the  contract  between  the 
xjomplainant  and  the  said  Moores  and  Handley,  as  alleged, 
but  denied  that  the  defendant  assumed  the  obligations  of  said 
■partnership,  or  of  its  individual  members,  or  that  it  succeeded 
to  the  property  rights  and  assets  of  said  partnership.  It  was 
alleged  that  one  Wimberly  owned  a  one-fourth  interest  in  the 
corporation  at  its  organization,  admitting,  however,  that  the 
Moores  and  Handley  had  since  bought  out  his  interest;  and 
it  was  insisted  that  said  contract  was  illegal  and  void,  as 
being  in  restraint  of  trade,  and,  if  valid,  did  not  bind  the  de- 
fendant. Other  facts  appear  in  the  opinion.  The  defendant's 
motion  to  dissolve  the  temporary  injunction,  and  to  dismiss 
the  bill  for  want  of  equity,  was  overruled,  and  the  defendant 
appealed. 

Smith  and  Lowe,  for  the  appellant. 

Cahaniaa  and  Weakley,  contra. 

McClellan,  J.  The  equity  of  the  bill  so  far  as  the  injunc- 
tion is  concerned,  and  the  sufficiency  of  those  of  its  allegations 
•which  are  not  denied  by  the  answer  to  sustain  the  injunction, 
-depend  primarily  on  two  questions:  1.  Whether  the  contract 
relied  on  is  void,  as  being  in  unreasonable  restraint  of  trade; 
and  2.  Whether  a  negative  undertaking  entered  into  by  per-- 
«ons  who  subsequently  organize,  and  for  the  time  constitute  a 
corporation  for  the  prosecution  of  the  business  with  respect  to 
which  the  contract  was  made,  can  be  enforced  by  injunction 
against  the  corporation. 
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1,  It  is  insisted  that  the  agreement  of  Moore,  Moore,  and 
Handley  "  not  to  handle  any  more  plow-blades  or  plow- 
stocks"  is  an  unreasonable  restriction  on  trade,  in  that  it 
contains  no  limitation  as  to  the  place  or  locality  at  or  in 
which  they  are  to  refrain  from  carrying  on  the  specified  busi- 
ness. It  is  true  that  such  contracts  must  be  limited  as  to  the 
space  they  are  intended  to  cover,  or  they  cannot  be  supported. 
The  meaning  of  a  contract  of  this  character,  however,  is  not  to 
be  found  solely  from  a  consideration  of  its  expressed  terms. 
Courts  look  to  all  the  circumstances  surrounding  the  parties, 
and  attendant  upon  the  transaction,  and  from  a  consideration 
of  these  circumstances,  in  connection  with  the  expressions  of 
the  undertaking,  the}'  will  first  construe  the  contract,  and  then 
proceed  to  pass  upon  its  reasonableness  as  thus  construed.  In 
the  case  at  bar,  the  facts  were,  that  both  parties  were  engaged 
in  a  certain  business  in  and  covering  that  part  of  the  state  of 
Alabama  which  embraces  and  lies  north  of  the  city  of  Bir- 
mingham. It  was  a  character  of  business,  as  conducted  by 
them,  which  could  reasonably  and  naturally  be  carried  on 
throughout  the  territory.  Over  this  space  they  were  dealing 
in  competition  with  each  other,  and  presumptively  the  opera- 
tions of  each  were  detrimental  to  the  trade  of  the  other,  and 
the  agreement  of  either  to  desist  from  these  operations  re- 
dounded to  the  advantage  of  the  other.  The  bill  alleges,  and 
the  answer  does  not  deny,  that  the  written  agreement,  copied 
above,  was  made  with  respect  to  the  trade  thus  carried  on  in 
the  territory  including  and  north  of  Birmingham,  in  Alabama. 
The  contract  will  therefore  be  construed  with  reference  to  these 
facts,  and  held  to  mean  that  Moore,  Moore,  and  Handley 
would  not  handle  plow-stocks  and  blades  in  competition  with 
or  opposition  to  the  Towers  Hardware  Company  within  the 
territory  covered  by  their  previous  competition,  and  described 
as  that  part  of  Alabama  which  includes  and  lies  north  of  Bir- 
mingham. Thus  construed,  it  becomes  specific  as  to  time, 
space,  and  character  of  the  dealing  intended  to  be  restrained, 
and  is  reasonable  and  valid:  Hubbard  v.  Miller,  27  Mich.  15; 
15  Am.  Rep.  153;  Curtis  v.  Gokey,  68  N.  Y.  300;  Warfield  v. 
Booth,  33  Md.  63;  Dethlifs  v,  Tomsen,  7  Daly,  354;  Beal  v. 
Chase,  31  Mich.  490;  Havner  v.  Graves,  7  Bing.  735;  Whit- 
taker  V.  Howe,  3  Beav.  383;  Tallis  v.  Tallis,  1  El.  &  B.  391; 
Morse  Machine  Co.  v.  Morse,  103  Mass.  73;  4  Am.  Rep.  513; 
Oregon  S.  Nav.  Co.  v.  Winsor,  20  Wall.  64. 

2.  The  general  doctrine  is  well  established,  and  obtains  both 
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at  law  and  in  equity,  that  a  corporation  is  a  distinct  entity,  to 
be  considered  separate  and  apart  from  the  individuals  who 
compose  it,  and  is  not  to  be  affected  by  the  personal  rights, 
obligations,  and  transactions  of  its  stockholders;  and  this, 
whether  said  rights  accrued  or  obligations  were  incurred  be- 
fore or  subsequent  to  incorporation:  Morawetz  on  Private 
Corporations,  227-234,  547-549;  Morrison  v.  Gold  M.  G.  M.  Co., 
52  Gal.  309;  Hawkins  v.  Mansfield  G.  M.  Co.,  52  Id.  515;  Gent 
V.  M.  &  Mut.  Ins.  Co.,  107  111.  658;  Caledonian  R'y  Co.  v. 
Helensburgh,  2  Macq.  391;  Penn.  Mat.  Co.  v.  Hapgood,  141 
Mass.  147. 

There  is  a  class  of  contracts,  however,  which  are  entered 
into  between  the  promoters  or  prospectors  of  a  contemplated 
corporation  and  third  persons,  on  the  faith  of  the  corporation, 
intended  to  inure  to  its  benefit,  and  which  in  point  of  fact  do 
inure  to  its  benefit,  on  which  the  corporation  will  be  charged, 
even  in  the  absence  of  an  express  promise  to  perform,  or  rati- 
fication on  the  part  of  the  company  after  it  is  in  esse,  on  '*  the 
familiar  principle  that  one  who  accepts  the  benefit  of  a  con- 
tract which  another  volunteers  to  perform  in  his  name  and 
on  his  behalf  is  bound  to  take  the  burden  with  the  benefit": 
Redfield  on  Railways,  5th  ed.,  18;  Edwards  v.  Grand  Junction 
Ry,  1  Mylne  &  C.  650;  Stardey  v.  Birkenhead  R'y,  9  Sim.  264; 
Little  Rock  etc.  R.  R.  Co.  v.  Perry,  37  Ark.  164;  Perry  v.  Little 
Rock  etc.  R.  R.  Co.,  44  Id.  383;  Bommer  v.  Am.  Spiral  Co.,  81 
N.  Y.  468. 

And  in  those  cases  where  "associates  combine  together  to 
create  a  paper  corporation  to  cover  a  partnership  or  joint  ven- 
ture, and  where  the  stockholders  are  partners  in  intention," 
and  have  resorted  to  the  fiction  of  separate  corporate  entity  to 
free  themselves  from  individual  obligations  which  had  at- 
tached to  them,  with  respect  to  the  business  they  propose  to 
carry  on,  prior  to  the  organization  of  the  company,  courts  of 
equity,  when  the  ends  of  justice  require  it,  will  disregard  and 
look  beyond  the  fiction  of  corporate  entity,  and  hold  the  cor- 
poration to  a  discharge  of  the  liabilities  resting  on  its  mem- 
bers; and  this  may  be  done,  although  some  of  the  share-holders 
had  not  originally  incurred  the  obligation  sought  to  be  en- 
forced, provided  they  had  notice  of  it  before  entering  the  cor- 
poration, and  participated  in  the  effort  to  avoid  it:  Davis  Imp. 
Wrought  Iron  W.  W.  Co.  v.  Davis  Wrought  Iron  W.  Co.,  20  Fed. 
Rep.  700;  Real  v.  Chase,  31  Mich.  490,  495,  532. 

The  contract  of  Moore,  Moore,  and  Handley,  sought  to  be 
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enforced  against  the  Moore  and  Handley  Hardware  Company, 
was  not  an  undertaking  between  promoters  of  the  company 
and  third  parties,  nor  made  on  the  faith  of  the  corporation, 
nor  intended  to  inure  to  its  benefit,  nor  did  it  inure,  in  point 
of  fact,  to  the  benefit  of  the  corporation.  It  is  not  of  that 
class  of  contracts  which  courts  enforce  against  corporations, 
on  the  ground  that  they  were  made  in  the  corporate  name  by 
anticipation,  and  that  the  corporation  received  and  accepted 
the  benefits  resulting  from  them. 

There  is  no  allegation  of  fraud  made  against  the  corpora- 
tion, or  its  share-holders,  and  the  implication  of  the  fraudulent 
effect  of  the  corporate  action  complained  of  is  denied.  It  is 
not  shown  that  this  is  a  mere  "paper  corporation,"  to  cover  a 
joint  venture,  in  which  the  corporators  are  partners  in  inten- 
tion, and  have  resorted  to  this  form  for  the  purpose  of  evading 
and  avoiding  obligations  which  they  had  taken  upon  them- 
selves as  individuals,  or  for  the  purpose  of  evading  the  prom- 
ise relied  on  here.  If  these  things  had  appeared  in  the  case, 
we  should  not  hesitate  to  hold  the  corporation  answerable  for 
the  individual  obligation.  But  in  the  absence  of  fraud,  "  no 
authorities  have  gone  the  length  of  holding  that  any  contract 
made  with  individuals,  exclusively  upon  individual  credit, 
will  become  the  contract  of  any  future  corporation  that  may 
be  formed  for  the  more  convenient  management  and  use  of 
the  benefits  of  it":  Little  Rock  etc.  R.  R,  Co.  cases,  supra. 

If  the  case  of  Beal  v.  Chase,  supra,  goes  beyond  this  doc- 
trine, we  cannot  indorse  it.  We  do  not  think  it  does.  In  that 
case,  the  corporation  had  been  formed  for  the  purpose  of  violat- 
ing a  contract  not  to  engage  in  a  certain  business.  All  the  cor- 
porators were  held  to  have  participated  in  this  purpose.  The 
business  was  to  be  conducted  by  the  corporation  in  connection 
with  the  promisor  in  his  individual  capacity.  He  had  an  interest 
in  it,  both  individually  and  as  the  principal  share-holder  of  the 
company;  and  the  court  enjoined  the  corporation,  not  gener- 
ally, but  from  carrying  on  the  business  with  or  for  the  indi- 
vidual contracting  party.  To  put  the  case  at  bar  in  line  with 
that  case,  it  would  have  to  appear,  not  only  that  the  corpo- 
rators organized  for  the  purpose,  and  with  the  intention  of 
evading  their  contract,  through  the  separate  entity  of  corpo- 
rate existence,  but  also  that  they  reserved  an  interest  in  the 
business  distinct  from  their  interests  as  stockholders.  None 
of  these  facts  are  shown.  The  effect  of  allowing  the  injunc- 
tion in  this  case  to  continue  would  necessarily  be  to  hold  all 
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future  share-holders  in  the  corporation  to  the  performance  of  a 
contract  which  neither  they  nor  the  corporation  had  ever  en- 
tered into,  and  of  which  they  may  not  even  have  had  notice. 
Such  a  result  could  only  be  justified  on  the  ground  of  bad 
faith  in  the  creation  of  the  company.  To  thus  hamper  a  bona 
fide  corporation  would  be  inequitable,  and  have  the  effect  of 
establishing  a  doctrine  fraught  with  much  danger  to  corporate 
rights,  powers,  and  property. 

The  allegations  going  to  show  a  ratification  by  the  corpora- 
tion of  this  contract  of  Moore,  Moore,  and  Handley  are  denied 
by  the  answer,  and  hence  cannot  be  considered  in  passing  on 
the  decree  overruling  the  motion  to  dissolve  the  injunction. 
Those  allegations  of  the  bill  which  are  not  denied  were  not 
sufficient  to  authorize  a  continuance  of  the  injunction,  and 
the  decree  on  that  point  was  erroneous,  and  is  reversed. 

The  contract  relied  on  here  is  such  a  one  as  the  respondent 
corporation  could  have  made  under  its  charter.  It  is,  there- 
fore, one  which,  being  already  in  existence  between  complain- 
ant and  the  individuals  composing  the  defendant  company, 
the  corporation  had  the  power  to  ratify  and  adopt.  The  bill, 
in  our  judgment,  sufficiently  avers  such  ratification  or  adop- 
tion. These  allegations  give  equity  to  the  bill,  and  the  decree 
overruling  the  demurrer  is  affirmed. 

The  cause  will  be  remanded,  with  instructions  to  the  chan- 
cellor to  dissolve  the  injunction,  unless  the  complainant 
amends  its  bill  so  as  to  entitle  it  to  a  continuance  of  the 
writ,  under  the  principles  we  have  announced. 

Reversed  and  remanded. 


CoNiTiACTS  IN  Resteaint  OF  Tbadk.  —  The  validity  of  contracts  In  re- 
straint of  trade  is  discussed  in  a  note  to  Angier  v.  Webber,  92  Am.  Dec.  751- 
765;  note  to  SmaUey  v.  Oreen,  35  Am.  Rep.  269-272;  compare  also  Hodge  v. 
Sloan,  107  N.  Y.  244;  1  Am.  St.  Rep.  816;  Berlin  Mach.  W(yrlcs  v.  Pei-ry,  71 
Wis.  495;  5  Am.  St.  Rep.  236,  and  cases  collected  in  note  240;  Bishop  v. 
Palmer,  146  Mass.  469;  4  Am.  St.  Rep.  339,  and  cases  collected  in  note  343. 

Whbn  Corporations  may  be  Bound  to  Carry  out  Contracts  of  its 
Members.  —  The  general  rule  undoubtedly  obtains  at  law  that  corporationa 
cannot  be  bound  by  acts  done  or  promises  made  in  their  behalf  before  they 
come  into  existence.  Until  organized,  a  corporation  has  no  being,  franchises, 
or  faculties.  Its  promoters,  or  those  engaged  in  bringing  it  into  being,  are 
in  no  sense  identical  with  the  corporation,  nor  do  they  represent  it  in  any 
relation  of  agency,  and  they  have  no  authority  to  enter  into  preliminary  con- 
tracts binding  the  corporation,  unless  so  authorized  by  the  charter:  Franklin 
Fire  Ins.  Co.  v.  Hart,  31  Md.  59;  Safety  Deposit  Life  Ins.  Co.  v.  Smith,  65  111. 
309;  Oenl  v.  Manvf.  etc.  Ins.  Co.,  107  Id.  652;  BaUelU  v.  Northwestern  Cement 
etc  Co.,  37  Minn.  89;  Murnon  v.  Syracuse  etc.  B.  R.  Co.,  103  N.  Y.  68;  Frod 
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▼.  InhnUtarUa  of  Belmont,  6  Allen,  152;  Payne  v.  New  South  Wales  Coal  Co., 
10  Ex.  283;  TiUon  v.  Warwick  Gaslight  Co.,  4  Barn.  &  C.  962.  It  ia  said  to  be 
early  enough  for  corporate  bodies  to  enter  into  contracts  when  they  are  duly 
organized  according  to  their  charters,  and  have  selected  officers  and  agenta  to 
conduct  their  business:  New  York  etc.  R.  R.  Co.  v.  Ketchum,  27  Conn.  170. 
And  it  is  thought  more  reasonable  to  hold  any  services  performed  or  expenses 
incurred  prior  to  organization  to  have  been  gratuitous,  in  view  of  the  general 
good  or  private  benefit  expected  to  result  from  the  object  of  the  corporation: 
Rockford  etc  R.  R.  Co.  v.  Sage,  65  111.  328;  16  Am.  Rep.  587;  HaU  v.  Ver- 
mont etc.  R.  R.  Co.,  28  Vt.  401;  Marchand  v.  Loan  and  Pledge  Asa'n,  26  La. 
Ann.  389.  Accordingly,  where  the  incorporators,  before  the  organization  of 
the  company  was  completed,  employed  a  superintendent,  and  he  entered 
upon  the  duties  of  the  position  and  rendered  services  for  the  inchoate  company, 
it  was  held  that  the  company,  when  organized,  was  not  liable  to  pay  for  such 
services:  Western  Screw  and  Mfg.  Co.  v.  Cousley,  72  111.  531;  and  see  Stowe  v. 
Flagg,  72  Id.  397;  DeposU  Life  Ins.  Co.  v.  Smith,  65  Id.  309.  So  an  agree- 
ment with  individuals,  that  when  they  become  incorporated  they  will  give 
the  other  contracting  party  a  certain  amount  of  the  paid-up  stock  of  the  cor- 
poration, is  not  a  dealing  with  the  corporation  itself,  nor  will  it  bind  the 
corporation,  when  organized,  but  ia  necessarily  a  personal  contract:  Carmody 
V.  Powers,  60  Mich.  26;  Morrison  v.  Gold  Mountain  O.  M.  Co.,  62  Cal.  306; 
Hawkins  v.  Mansfield  O.  M.  Co.,  52  Id.  513.  And  where  the  officers  of  a  cor- 
poration purport  to  issue  and  sign  a  note  on  behalf  of  the  corporation  before 
its  orj;anization,  it  will  bind  them  personally,  and  not  the  corporation:  Hurt 
V.  Salisbury,  55  Mo.  310.  And  the  rule  that  a  corporation  is  not  bound  by 
the  engagements  of  its  promoters,  assuming  to  contract  for  it  in  advance,  is 
applicable,  though  the  promoters  become,  at  the  creation  of  the  corporation, 
its  only  stockholders,  directors,  and  officers:  Battelle  v.  Northwestern  Cement 
etc.  Co.,  37  Minn.  89. 

But  while  a  corporation  is  not  bound  by  engagements  made  on  its  behalf 
by  its  promoters  before  its  organization,  yet,  after  it  comes  into  existence 
and  operation,  it  may,  by  adopting  the  engagements  thus  made  for  it  in  ad- 
vance, make  them  its  contracts,  precisely  as  it  might  make  similar  contracts 
had  no  previous  engagements  been  entered  into.  Such  preliminary  con- 
tracts, if  within  the  corporate  powers,  and  not  otherwise  objectionable,  may, 
by  adoption,  become  the  contracts  of  the  corporation,  and  be  enforced  as 
such:  Battelle  v.  Northwestern  Cemtnt  etc.  Co.,  37  Minn.  89;  Munson  v.  Syra- 
cuse etc.  R.  R.  Co.,  103  N.  Y.  58,  76;  Penn  Match  Co.  v.  Hapgood,  141  Mass. 
145;  Spiller  v.  Paris  Skating  Rink  Co.,  L.  R.  7  Ch.  Div.  368.  Nor  is  it  requi- 
site that  such  adoption  be  express.  It  may  be  shown  from  acts  or  acquies- 
cence of  the  corporation  or  its  authorized  agents,  as  any  similar  contract 
may  be  shown:  Battelle  v.  Northwestern  Cement  etc.  Co.,  37  Minn.  89.  If  the 
corporation  subsequently  recognizes  and  treats  such  contract  as  valid,  this 
,  makes  it,  in  all  respects,  what  it  would  have  been  if  the  requisite  corporate 
power  had  existed  when  it  was  entered  into:  Frankfort  Co.  v.  Churchill,  6 
T.  B.  Mon.  427;  17  Am.  Dec.  159;  Whitney  v.  Wyman,  101  U.  S.  392.  It 
has  been  held,  however,  that  a  corporation  cannot  ratify  a  contract  made  on 
its  behalf  before  it  came  into  existence;  and  that  what  is  called  ratification  or 
adoption  of  such  a  contract  is  not  the  ratification  or  adoption  of  a  contract 
qud  contract,  but  the  creation  of  an  equitable  liability  depending  upon  equi- 
table grounds:  /«  re  Engineering  Co.,  L.  R.  16  Ch.  Div.  125;  Melliado  v.  Rail- 
way Co.,  L.  R.  9  Com.  P.  503;  Kelner  v.  Baxter,  L.  R.  2  Com.  P.  174;  and  see 
Abbott  V.  Hapgood,  Sup.  Jud.  Ct.,  Mass.,  1889.    That  is,  a  corporation  may^ 
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become  bound  to  fulfill  a  contract  made  in  its  name  and  behalf,  in  anticipa- 
tion of  its  existence,  by  afterwards  accepting  the  benefits  of  the  contract,  it 
being  inequitable  for  one  not  to  pay  for  services  of  which  the  benefit  haa 
been  taken.  Thus  if  the  formation  of  a  corporation  is  in  contemplation,  and 
the  promoters  are  taking  initiatory  steps  to  perfect  its  organization  and  ob- 
tain a  charter,  and  they  provide  in  advance  the  means  necessary  for  its  suc- 
cessful operation,  all  contracts  made  by  such  promoters  for  the  benefit  of  the 
future  corporation,  and  which  were  reasonable  and  proper  to  put  it  in  opera- 
tion, and  the  benefits  of  which  were  afterwards  accepted  by  the  corporation, 
become  binding  on  it  without  any  formal  contract  to  pay.  The  corporation 
must  take  the  burden  with  the  benefits:  Edwards  v.  Grand  Junction  i?'y  Co., 
I  Mylne  &  C.  650;  Webb  v.  Direct  London  etc.  R't/  Co.,  9  Hare,  129;  Stanley  v. 
Birkenhead  R'y  Co.,  9  Sim.  264;  Preston  v.  Live7-pool  etc.  R'y  Co.,  7  Eng.  L.  & 
Eq.  124;  Petrev.  Eastern  Counties  B'y  Co.,  1  Eng.  R'y  Cas.  462;  and  see  Little 
Rock  etc  R.  R.  Co.  v.  Perry,  37  Ark.  164,  187  et  seq.,  where  the  doctrine  is 
stated  at  length  upon  a  review  of  the  English  decisions.  This  doctrine  of  the 
English  courts  has  been  recognized,  to  some  extent,  in  this  country;  and  it 
was  held,  in  Low  v.  Railroad  Co.,  45  N.  H.  375,  that  a  corporation  is  liable 
at  law,  upon  an  implied  assumpsit,  for  services  rendered  before  it  came  in 
esse,  but  which  were  necessary  to  perfect  its  organization,  and  which,  after 
such  organization  was  perfected,  it  accepted,  and  the  benefits  of  which  it 
enjoyed:  See  also  same  case  affirmed,  46  Id.  284;  Hallv.  Vermont  etc.  R.  R.  Co., 
28  Vt.  401.  But  the  Illinois  deciaions,  while  admitting  the  right  of  a  party 
to  recover  for  services  and  expenses  before  the  organization  of  the  company, 
which,  subsequently,  the  company  accepts  and  receives  the  benefits  of,  and 
expressly  promises  to  pay  for,  are  disposed  to  deny  the  right  of  recovery  for 
•uch  services  and  expenses  upon  any  implied  promise  resulting  from  the  fact: 
Rock/ord  etc.  R.  R.  Co.  v.  Sage,  65  111.  328;  16  Am.  Rep.  587;  and  see  Cent  v. 
Manufacturers'  etc.  Ins.  Co.,  107  111.  652. 

The  principle  established  by  the  English  decisions  is  recognized  by  the 
supreme  court  of  Pennsylvania  in  the  following  language:  ",It  may  very  well 
be  that  where  a  number  of  persons  not  incorporated  are  yet  informally  asso- 
ciated together  in  the  pursuit  of  a  common  object,  and  with  the  intent  to  pro- 
cure a  cheirter  in  furtherance  of  their  design,  they  may  authorize  certain  acta 
to  be  done  by  one  or  more  of  their  number,  with  an  understanding  that  com- 
pensation shall  be  made  therefor  by  the  company  when  fully  formed;  and  if 
such  acts  are  necessary  to  the  organization  and  its  objects,  and  are  subse- 
quently accepted  by  the  company,  and  the  benefits  thereof  enjoyed  by  them, 
they  must  take  such  benefits  cum  onere,  and  make  compensation  therefor  ": 
Bell's  Oap  R.  R.  Co.  v.  Christy,  79  Pa.  St.  507;  21  Am.  Rep.  35,  41.  But  it 
was  held  in  this  case  that  the  plaintiff  could  not  recover  for  his  services  in 
procuring  the  charter,  making  surveys,  etc.,  for  the  reason  that  such  services 
were  procured  and  acquiesced  in  by  less  than  a  majority  of  the  active  pro- 
moters of  the  scheme.  And  the  rule,  that  no  promise  to  pay  will  be  implied 
from  the  fact  that  such  services  were  rendered  at  the  request  of  any  number 
of  the  corporators  less  than  a  majority,  is  also  held  in  Low  v.  Railroad  Co.,  46 
N.  H.  375.  In  a  Nebraska  case,  the  Paxton  Cattle  Company  was  sued  as  a 
corporation,  seeking  to  hold  it  responsible  for  corporate  acts  antedating  its 
legal  existence.  In  other  words,  it  was  sought  to  make  it  pay  for  property 
of  which  the  corporation  found  itself  in  possession  upon  coming  into  legal  ex- 
istence, and  that  at  a  price  and  upon  terms  in  the  agreeing  upon  and  fixing 
which  it  had  not,  nor  could  have  had,  any  legal  voice.  It  was  nevertheless 
held,  upon  the  authority  of  the  last  two  cases  cited  above,  that,  granting  the 
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entire  want  of  power  on  the  part  of  the  promoters  to  act  at  the  date  ot  the 
contract,  yet  the  retaining  possession  of  the  consideration  by  the  corporation 
after  its  organization  amounted  to  a  ratification  of  the  contract,  with  all  of 
its  terras  and  obligations,  and  that  the  corporation  was  bound:  Paxton  Cattle 
Co.  V.  First  Nat.  Bank,  21  Neb.  621;  59  Am.  Rep.  852.  So  a  corporation  was 
held  to  be  estopped  from  denying  its  liability  for  services  performed  under  a 
contract  made  with  the  acting  president  after  the  certificate  of  incorporation 
was  signed  by  the  members,  but  before  it  was  recorded,  as  required,  to  con- 
stitute the  company  a  corporation,  the  benefits  of  the  contract  having  been 
accepted  by  the  company  after  its  organization:  Orape  Sugar  Co.  v.  Small,  40 
Md.  395;  and  see  Bommer  v.  American  Spiral  Spring  etc.  Co.,  81  N.  Y.  468; 
Metropolitan  Tel.  Co.y.  Dcrmestic  Tel.  Co.,  44  N.  J.  Eq.  568.  The  rule,  that 
whenever  a  third  party  enters  into  a  contract  with  the  promoters  of  a  corpo- 
ration, which  is  intended  to  inure  to  its  benefit,  and  the  corporation  takes  the 
benefit  of  the  contract,  it  will  be  bound  to  perform  it,  is  sustained  by  the 
supreme  court  of  Arkansas.  But  in  order  to  recover  against  a  corporation  in 
such  case  in  an  action  at  law,  the  plaintifif  must  prove  either  an  express 
promise  of  the  new  company,  or  that  the  contract  was  made  with  persons 
then  engaged  in  its  formation,  and  taking  preliminary  steps  thereto,  and  that 
the  contract  was  made  on  behalf  of  the  new  company,  in  the  expectation  of 
the  plaintifi",  and  with  the  assurance  of  the  promoters,  that  it  would  become  a 
corporate  debt,  and  that  the  company  afterwards  entered  upon  and  enjoyed 
the  benefit  of  the  contract,  and  by  no  other  title  than  that  derived  through 
it.  From  these  circumstances  an  aflSrmance  of  the  contract  would  be  im- 
plied: LiUle  Rock  etc.  R.  R.  Co.  v.  Peri-y,  37  Ark,  164;  affirmed,  44  Id.  383;  but 
this  doctrine  can  have  no  application  to  cases  in  which  private  persons,  con- 
tracting exclusively  upon  their  individual  credit,  afterwards  create  a  corpo- 
ratioi)  for  the  more  convenient  management  and  enjoyment  of  the  benefits 
acquired  by  the  contract:  Id. 
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Iksurancb  —  Who  Entitled  to  Proceeds  of  Policy  ok  Lijb  of  Hus- 
band FOR  Benefit  of  Wife  and  Children. — Under  provisions  of 
Alabama  code  of  1876,  sections  2733,  2734,  the  husband  might  insure  his 
own  life  for  the  benefit  of  his  wife,  making  the  insurance  payable  to  her 
children  in  case  she  died  before  him,  and  when  so  made  payable,  the  pro- 
ceeds of  the  policy  could  not  be  subjected  by  the  husband's  creditors  to 
the  payment  of  his  debts.  But  upon  the  death  of  the  wife  before  her 
husband,  her  interest  in  the  policy  ceased,  and  the  policy  being  made 
payable  to  the  wife,  "her  heirs,  executors,  or  assigns,"  her  children 
could  acquire  no  interest  which  would  be  exempt  from  the  claims  of  the 
husband's  creditors  on  his  subsequent  decease. 

Insurance  —  Reservation  in  Life  Policy  Construed  as  in  Fraud  of 
Creditors.  — A  policy  taken  out  by  a  husband  on  his  own  life,  payable 
to  his  wife,  *'  her  heirs,  executors,  or  assigns,  '  the  insured  paying  the 
premiums  out  of  his  own  funds,  expressly  provided  that  after  the  expi- 
ration of  fifteen  years,  on  surrender  of  the  policy,  none  of  its  conditions 
liaving  been  violated,  the  company  would  pay  to  the  insured,  "his  heirs. 
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ezeonton,  or  assigns,"  the  equitable  valne  of  the  policy,  "as  an  endow- 
ment in  cash."  It  was  held  that  such  reservation  for  the  beneficial  osa 
of  the  insured  himself  rendered  the  policy  fraudulent  as  against  his 
creditors. 

Equity — Parties  to  Bill. — Personal  Representative  of  Deceased 
Husband  is  not  Necessary  Party  to  a  bill  filed  by  creditors  seek- 
ing to  subject  the  proceeds  of  a  policy  of  insurance  on  his  life,  a* 
against  the  claims  of  his  children  to  the  payment  of  their  debts,  although 
he  might  be  a  proper  party. 

Partnership.  —  Suit  may  be  Maintained  in  Name  of  Partnership 
Which  has  been  Dissolved,  it  being  sufficient  to  describe  it  as  a  late 
partnership,  and  setting  out  the  names  of  the  late  partners. 

Bill  filed  by  M.  Levy  and  Brother,  "a  late  mercantile  part- 
nership, which  was  composed  of  Maurice  Levy  and  Samuel 
Levy,"  as  creditors  of  M.  J.  Brasfield,  deceased,  against  Mar- 
garet J.  Tompkins,  as  the  administratrix  of  his  deceased  wife, 
Mrs.  Sallie  A.  Brasfield,  and  their  two  infant  children.  The 
purpose  of  the  bill,  and  other  material  facts,  appear  in  the 
opinion. 

Austin  and  Ervin,  for  the  appellant. 

Greg.  L.  and  H.  T.  Smithy  contra. 

SoMERVTLLE,  J.  The  purpose  of  the  bill  is  to  subject  the 
proceeds  of  a  policy  of  insurance  on  the  life  of  Milton  J,  Bras- 
field, deceased,  to  the  payment  of  certain  debts  of  the  dece- 
dent. The  policy  was  made  payable  to  his  wife,  "  Sallie  A. 
Brasfield,  her  heirs,  executors,  or  assigns."  The  premiums 
were  paid  by  the  assured  out  of  his  own  funds.  He  died  in 
the  year  1887,  having  survived  his  wife  about  eight  years,  she 
having  deceased  in  the  year  1879,  leaving  two  minor  children. 
It  is  claimed  that  these  children  are  entitled  to  the  fund, 
under  the  provisions  of  sections  2733  and  2734  of  the  code  of 
1876,  authorizing  married  women  to  insure  the  lives  of  their 
husbands  free  from  the  claims  of  creditors,  or  the  claims  of 
the  husband's  personal  representatives.  The  word  "heirs,"  it 
is  contended,  must  be  construed  to  mean  "children";  and 
such  a  construction  is  asserted  to  entitle  the  two  children  to 
the  fund  under  the  statute. 

It  is  manifest  that  the  fund  ie  Uable  to  the  claims  of  the 
husband's  creditors,  unless  it  is  rescued  from  such  liability 
by  the  terms  of  the  statute,  which  we  have  held  to  be  in  the 
nature  of  an  exemption  law,  and,  for  this  reason,  to  be  liber- 
ally construed  to  effect  the  purpose  of  its  enactment:  Fearn  v. 
Ward,  65  Ala.  33;  80  Id.  555;  Felrath  v.  Schonjield,  76  Id.  199; 


Deo.  1888.]  Tompkins  v.  Lbvt.  8S 

52  Am.  Rep.  319;   Continental  Life  Ins.  Co.  v.  Webb,  54  Ala^ 
688;  Appeal  of  Elliott's  ExWs,  88  Am.  Dec.  525,  531,  note. 

The  statute  provides  that  a  policy  of  insurance  taken  out 
under  its  provisions,  on  the  husband's  life,  for  the  benefit  of 
the  wife,  shall  be  payable  to  her,  "in  case  of  her  surviving  her 
husband":  Code  1876,  sec.  2733.  It  is  further  declared,  in, 
the  following  section,  that  "  in  case  of  the  death  of  the  wife 
before  the  decease  of  the  husband,  the  amount  of  the  insur- 
ance may  be  made  payable  after  death  to  her  children,  for 
their  use,  and  to  their  guardian,  if  under  age":  Id.,  sec.  2734. 

The  wife  here  has  not  survived  her  husband,  and  there  i» 
no  clause  in  the  policy  making  the  amount  of  the  insurance: 
payable  to  the  children  in  case  of  her  death  before  his  decease- 
It  is  too  plain  to  admit  of  argument  that  the  statute  does  not,. 
proprio  vigore,  make  such  policies  payable  to  the  children,  on< 
the  death  of  the  wife  before  the  husband,  irrespective  of  the 
contract,  but  it  only  authorizes  such  a  provision  to  be  incorpo- 
rated in  the  contract  of  insurance,  so  as  to  rescue  such  con- 
tract from  the  taint  of  fraud,  and  exempt  the  proceeds  of  the 
policy  from  liability  to  creditors  or  administration. 

It  is  equally  obvious  that  by  the  terms  of  the  statute  the 
wife's  interest  is  contingent  on  her  surviving  her  husband,  and 
in  event  of  her  death  before  his,  it  is  gone.  The  New  York 
statute  of  1840,  from  which  our  own  is  substantially  copied^ 
has  been  construed  by  the  court  of  appeals  of  that  state  to  be 
enabling,  and  not  declaratory  of  the  common  law.  In  Eadie 
V.  Slimmon,  26  N.  Y.  9,  82  Am.  Dec.  395,  after  holding  that  a 
policy  upon  the  life  of  the  husband,  for  the  benefit  of  the  wife^ 
could  not  be  assigned  so  as  to  destroy  the  right  of  the  wife,  —  a 
point  as  to  which  we  intimate  no  opinion, — the  following  lan- 
guage was  used  by  Denio,  C.  J.:  "  By  the  general  rules  of  law^ 
a  policy  on  the  life  of  one  sustaining  only  a  domestic  relation- 
ship to  the  insured  would  become  inoperative  by  the  death  of 
such  insured  in  the  lifetime  of  the  cestui  que  vie;  or  if  it  could 
be  considered  as  existing  for  any  purpose  after  that  event,  it 
would  be  for  the  benefit  of  the  personal  representatives  of  the 
insured;  but  by  this  act,  the  contract  may  be  continued  ins 
favor  of  the  children  of  the  insured  wife  after  her  death." 

The  Connecticut  statute  is  substantially  like  that  of  New 
York  and  Alabama.  In  Connecticut  Mut.  Life  Ins.  Co.  v.  Bur- 
roughs, 34  Conn.  305,  91  Am.  Dec.  726,  it  was  said  that  while 
the  doctrine  of  Eadie  v.  Slimmon,  26  N.  Y.  9,  82  Am.  Dec.  395. 
as  to  the  non-assignability  of  such  policies,  seemed  reasonable 
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and  just,  where  the  husband  paid  the  premiums,  yet  where 
the  wife  paid  them  from  her  own  separate  estate,  it  was  diflB- 
<;ult  to  suggest  a  reason  why  she  should  not  have  the  same 
power  to  assign  her  interest  in  the  policy  that  she  has  to  as- 
sign any  other  chose  in  action  belonging  to  her.  Nevertheless, 
it  was  decided,  where  she  attempted  to  make  such  assignment, 
her  interest  being  contingent  on  her  surviving  her  husband, 
and  she  having  died  before  he  did,  her  interest  terminated, 
and  her  assignee  acquired  nothing  under  the  assignment.  To 
the  same  purport  is  the  reasoning  upon  which  the  decision  of 
this  court  rests  in  Continental  Life  Ins.  Co.  v.  Webh,  54  Ala. 
'688;  see  also  May  on  Insurance,  2d  ed.,  sec.  391;  and  Appeal 
■of  Elliott's  EzWs,  88  Am.  Dec.  532,  note. 

We  hold  that  upon  the  death  of  Mrs.  Brasfield  her  interest 
in  the  policy  of  insurance  on  her  husband's  life  ceased. 

Was  it  continued,  by  tbe  terms  of  the  statute,  for  the  bene- 
"fit  of  her  children?  Under  the  most  liberal  construction  of 
the  statute  which  we  feel  authorized  to  give  it,  we  cannot  hold 
that  it  was.  It  could  lawfully  have  been  made  payable  to  the 
children  upon  the  death  of  the  wife,  but  it  is  sufficient  to  say 
that  it  was  not  so  made.  The  word  "  heirs,"  as  used  in  the 
policy,  must,  under  all  the  authorities,  be  construed  with  ref- 
erence to  the  species  of  property  which  is  the  subject  of  dispo- 
sition, whether  real  or  personal;  and  when  used  with  reference 
to  personal  property,  it  must  be  held  to  mean  distributees,  or 
next  of  kin.  This  is  especially  so,  when  associated  with  the 
■words  "executors"  and  "assigns":  Scudder  y.  Van  Arsdale, 
13  N.  J.  Eq.  109;  Hodges's  Appeal,  9  Ins.  L.  J.  709  (Pa.); 
Kaiser  v.  Kaiser,  13  Daly,  522;  Cushman  v.  Horton,  1  Hun, 
601;  Oauch  v.  St.  Louis  Mut.  Ufe  Ins.  Co.,  88  111.  251;  30  Am. 
Rep.  554.  And  while  it  is  true  that  the  children  might  be 
distributees  of  their  mother's  estate,  they  could  only  be  so  in 
the  event  that  her  interest  in  the  fund  did  not  terminate  on 
lier  death.  But  having  terminated,  it  could  not  pass  to  her 
^estate,  or  distributees,  in  the  order  of  usual  .succession.  The 
interest  of  the  distributees,  being  derived  through  her,  was  also 
contingent  on  the  wife's  surviving  the  husband,  which,  as  we 
have  seen,  never  happened:  Fuller  v.  Linzee,  135  Mass.  468. 

We  might  or  might  not  construe  the  statute  in  like  man- 
ner, if  the  premiums  on  the  policy  had  been  paid  with  funds 
belonging  to  the  wife's  separate  estate.  But  in  this  case  they 
mere  paid  with  the  husband's  funds,  and  we  confine  the  con- 
«truction  to  the  case  before  us.     The  phraseology  of  the  new 
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code,  it  will  he  noticed,  has  heen  materially  changed  in  sev- 
€ral  particulars  touching  this  matter:  Code  1886,  sec.  2356. 

There  is  another  feature  about  this  policy  which  stamps  it 
as  fraudulent  against  creditors,  and  takes  it  out  of  the  pro- 
tection of  the  statute.  It  is  the  interest  which  Milton  Bras- 
field  reserved  to  himself  in  the  event  of  his  surviving  for 
fifteen  years  after  its  issue.  It  is  expressly  provided  that 
after  the  expiration  of  this  number  of  years,  on  surrender  of 
the  policy,  none  of  its  conditions  having  been  violated,  the 
company  would  pay  to  Brasfield  himself,  "  his  heirs,  execu- 
tors, or  assigns,"  the  equitable  value  of  the  policy,  "  as  an 
endowment  in  cash,"  It  is  obvious  that  the  interest  of  Mrs. 
Brasfield  in  this  policy  was  contingent  upon  her  husband's 
dying  before  the  expiration  of  fifteen  years  from  date,  and  had 
he  survived  for  this  length  of  time,  the  cash  value  of  the  pol- 
icy could  have  been  claimed  by  him,  free  from  any  trust  in 
favor  of  the  wife:  Levy  v.  Van  Hagen,  69  Ala.  17.  That  a 
reservation  of  this  kind  would  be  such  a  locking  up  of  the 
debtor's  property  from  creditors,  for  his  own  beneficial  use,  as 
to  evince  an  intent  to  hinder,  delay,  or  defraud  creditors,  has 
never  been  doubted  since  the  doctrine  settled  in  Twyne's  Case, 
decided  near  three  centuries  ago:  Benedict  v.  Renfro,  75  Id. 
121;  51  Am.  Rep.  429;  Murray  \  McNealy,  86  Ala.  234;  11 
Am.  St.  Rep.  33;  Woodall  v.  Kelly,  85  Ala.  368;  7  Am.  St. 
Rep.  57. 

The  personal  representative  was  not  a  necessary,  although 
he  may  have  been  a  proper,  party  defendant  to  the  bill:  Coffey 
V.  Norwood,  81  Ala.  512. 

There  is  nothing  in  the  suggestion  that  the  bill  was  im- 
properly filed  in  the  name  of  the  partnership  which  had  been 
dissolved.  It  is  described  as  a  late  partnership,  and  the 
names  of  the  individual  members  of  the  firm  are  set  out. 
This  was  clearly  sufificient. 

The  second  ground  of  demurrer  suggests  the  point  that  the 
premiums  paid  by  Milton  Brasfield  to  keep  the  policy  in  force 
were  paid  with  the  knowledge  and  assent  of  complainants, 
and  such  payment  was  not  therefore  a  fraud  on  them.  The 
allegations  of  the  seventh  paragragh  of  the  bill,  bearing  on 
this  point,  refer  for  explanation  to  those  set  out  in  the  tenth 
paragraph;  and  the  latter  having  been  stricken  out  by  amend- 
ment, the  remaining  averments  are  not  sufiiciently  clear  and 
specific  to  raise  the  question.  We  do  not  therefore  consider 
it.     It  can  be  raised  by  plea  or  answer  to  the  bilL 
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The  extent  to  which  the  proceeds  of  the  policy  in  question 
are  liable  to  the  demand  of  the  complainants  is  not  raised  by 
the  demurrer.  If  any  portion  of  the  fund  is  liable,  as  we 
have  held  it  is,  the  demurrer  raising  this  question  was  prop- 
erly overruled. 

The  decree  of  the  chancellor  so  ruling  is  aflfirmed. 

Insurance,  Lifb.  —  As  to  thb  Results  consequent  upon  the  death  of  a 
beneficiary  before  the  death  of  a  person  whose  lite  is  insured,  see  extended 
note  to  Hooker  v.  Sugg,  11  Am.  St.  Rep.  721-724;  compare  Brown's  Appeal, 
125  Pa.  St.  303;  11  Am.  St.  Rep.  900;  Martin  v.  Stubbings,  126  111.  387;  9 
Am.  St.  Rep.  620,  and  note  629,  630.  Where  a  husband  insures  his  life  for 
the  benefit  of  his  wife  and  children,  and  the  wife  dies  intestate,  before  her 
husband,  leaving  children,  her  interest,  after  payment  of  her  debts,  goes  to 
the  husband,  and  at  his  death  to  his  personal  representative:  Simmons  v. 
Biggs,  99  N.  C.  236. 

Insukancb,  Life.  —  Assignment  of  policies  of  life  insurance  by  an  insol- 
vent debtor,  in  trust  for  the  benefit  of  his  wife,  is  fraudulent  and  void  aa 
against  his  creditors:  Appeal  of  Elliott's  Ex'rs,  50  Pa.  St.  75;  88  Am.  Dec. 
fi26,  and  extended  note  530-533,  as  to  life  insurance  in  fraud  of  creditors. 
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Insuranob.  —  Agency  to  Procure  Insuhancb  is  Ended  when  the  policy 
is  procured  and  delivered  to  the  principal,  and  the  agent  has  no  power, 
after  the  policy  is  so  delivered,  to  consent  to  a  cancellation,  or  to  accept 
notice  of  an  intended  cancellation  by  the  insurer. 

Imsitranob  —  Dual  Agency  —  Notice  of  Cancellation  or  Policy.  —  Pro- 
vision in  policy  of  insurance  authorizing  the  company  at  any  time  to 
terminate  the  insurance,  on  notice  to  that  effect  to  the  insured,  "or  to 
the  person  who  may  have  procured  the  insurance  to  be  taken,"  is  not 
susceptible  of  being  construed  as  applicable  to  a  case  where  the  same 
person  acted  as  agent  for  both  parties  in  procuring  and  issuing  the 
policy,  and  notice  was  not  given  to  the  insured  in  person. 

IXBURANOB.  —  Ratification  of  Cancellation  of  Policy  by  Insured  will 
NOT  BK  Pbbsumbd  from  his  acceptance,  after  a  loss  of  a  policy  procured 
by  the  same  agent  in  another  company,  when  it  is  not  shown  that  all 
the  facts  bearing  on  the  case  were  disclosed  to  the  insured,  and  that  he 
was  fully  informed  of  his  legal  rights  as  governed  by  them;  nor  will  such 
ratification  be  presumed  from  the  institution  of  a  suit  on  the  substi- 
tuted policy,  induced  by  the  agent's  misirepresentations  to  the  attorneys 
of  the  insured. 

Hewitt,  Walker,  and  Porter,  for  the  appellants. 

Webb  and  Tillman,  and  Mcintosh  and  Altman,  contra. 

Somerville,  J.     The  bill    is  filed    by  the  appellee,  Mrs. 
Kaden,  to  restore  or  reinstate  two  policies  of  fire  insurance, 
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alleged  to  have  been  canceled  by  fraud  or  mistake  of  fact,  and 
to  re-establish  these  instruments  as  evidences  of  the  liability 
of  the  defendant  companies  by  which  they  were  issued,  and 
to  incidentally  enforce  them  by  the  rendition  of  moneyed 
decrees  for  the  amount  of  the  loss  by  fire,  not  exceeding  the 
amount  of  the  policies,  which  were  each  for  the  sum  of  $1,250. 
The  court  below  granted  the  full  relief  prayed  in  the  bill,  hold- 
ing both  of  the  policies  to  be  of  binding  force. 

A  demurrer  was  filed  to  the  bill,  but  no  assignment  of  error 
is  based  on  the  action  of  the  court  in  overruling  it.  Objection 
to  this  ruling  is  expressly  waived,  and  the  only  question  pre- 
sented by  the  record  is,  whether  the  insurers,  —  the  Niagara 
Fire  Insurance  Company,  and  the  Hamburg-Bremen  Insur- 
ance Company,  —  one  or  both,  are  liable  on  these  policies, 
under  the  facts  disclosed  by  the  evidence. 

The  complainant's  property  in  Bessemer  is  shown  to  have 
been  destroyed  by  fire  on  the  night  of  July  19,  1887;  and  no 
controversy  is  raised  as  to  its  value,  or  the  amount  of  the 
loss.  The  property  was  originally  insured  in  the  Liverpool, 
London,  and  Globe  Insurance  Company,  on  July  2,  1887,  for 
two  thousand  five  hundred  dollars;  but  this  policy  was  can- 
celed, and  the  two  policies  here  in  controversy  were  substituted 
in  its  place,  by  consent  of  the  insured,  a  week  or  ten  days  after 
this  cancellation. 

The  defense  to  the  present  suit  is,  that  each  of  the  policies 
in  controversy  was  canceled  on  July  18,  1887,  —  the  day  be- 
fore the  occurrence  of  the  loss.  This  is  alleged  to  have  been 
eflected  by  giving  notice  of  such  cancellation  to  one  Langley, 
who  is  claimed  to  have  been  the  agent  of  Mrs.  Raden,  the  in- 
sured, and  to  him  was  paid  the  return  premium.  It  is  not 
denied  that  cancellation  was  effected,  if  Langley  was  the  agent 
of  the  insured  for  the  purpose  of  receiving  the  notice  and  the 
return  premium.  The  whole  question  of  cancellation  hinges 
on  this  one  fact. 

One  John  G.  Smith  was  the  agent  of  the  defendant  com- 
panies at  Birmingham,  Alabama.  He  was  also  agent  for  the 
Liverpool,  London,  and  Globe  Insurance  Company,  in  which 
the  first  policy  was  obtained.  Flanagan  and  Langley  were 
insurance  agents  at  Bessemer,  Alabama,  their  exact  relations 
towards  Smith  not  being  made  very  clear  by  the  testimony. 
The  testimony  is  very  conflicting  on  the  point  as  to  whether 
they  acted  as  agents  of  Smith,  or  of  Mrs.  Raden,  or  merely  as 
insurance  brokers,  in  procuring  the  first  policy,  as  to  the  can- 
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cellation  of  which  no  controversy  exists.  Flanagan  says  they 
acted  for  Smith,  and  Smith  asserts  they  acted  for  Mrs.  Raden. 
This  Mrs.  Raden  denies.  Langley  says  they  acted  as  insur- 
ance brokers,  dividing  commissions  with  Smith.  It  is  quite 
clear  to  us  that  Langley,  as  he  himself  testifies,  solicited  the 
insurance  of  Mrs.  Raden;  that  she  was  induced  to  make  a 
written  application  for  the  first  policy,  and  that  it  was  coun- 
tersigned by  Flanagan  and  Langley,  as  agents  of  the  Liver- 
pool, London,  and  Globe  company,  and  was  transmitted  by 
them  to  Smith,  at  Birmingham.  This  document  appears  in 
the  record  as  an  exhibit  to  Langley's  deposition,  and  is  more 
trustworthy  than  the  less  certain  memory  of  witnesses. 

All  of  this  testimony  relates,  as  we  have  said,  to  the  first 
policy,  admitted  to  be  canceled.  We  do  not  deem  it  necessary 
to  discuss  this  part  of  the  evidence  at  length,  as  it  does  not 
seem  to  be  of  controlling  importance.  The  question  is,  Who 
procured  the  issue  of  the  policies  here  in  controversy?  Did 
Langley,  or  his  firm,  do  so  as  the  agents  of  Mrs.  Raden?  If 
not,  the  notice  to  Langley,  and  the  payment  of  the  return  pre- 
mium to  him,  did  not  operate  to  cancel  these  policies,  or  re- 
scind the  contract  of  insurance  evidenced  by  them. 

We  are  satisfied  from  the  testimony  that  Smith,  and  not 
Langley,  procured  these  policies  to  be  issued.  There  is  scarcely 
enough  conflict  in  the  evidence  to  raise  any  serious  controversy 
on  this  point.  Smith  was  himself  the  authorized  agent  of 
these  defendant  companies  at  Birmingham.  Flanagan  and 
Langley  had  no  connection  with  them.  When  ordered  to 
cancel  the  Liverpool,  London,  and  Globe  policy,  he  at  once 
volunteered  to  substitute  for  the  canceled  policy  the  two  pol- 
icies in  controversy,  which  he  transmitted  to  Mrs.  Raden 
through  Flanagan  and  Langley  for  delivery;  and  this  seems 
to  be  all  the  latter  firm  had  to  do  with  the  matter.  Smith, 
it  is  true,  insists  on  the  fact  of  this  firm's  agency  for  the  in- 
sured, and  testifies  that  they  were  her  agents;  but  the  facts 
stated  by  him  refute  the  existence  of  the  alleged  agency.  He 
says:  "After  the  cancellation  [of  the  Liverpool,  London,  and 
Globe  policy],  Mrs.  Raden's  property  was  insured  in  other 
companies  by  me,  and  the  policy  in  the  Liverpool,  London, 
and  Globe  was  surrendered  by  me  to  Flanagan  and  Langley. 
In  order  to  secure  her  from  loss,  I  insured  her  property  in 
other  companies."  And  again,  on  cross-examination:  "When 
the  Liverpool,  London,  and  Globe  Insurance  Company  policy 
was  canceled,  I  issued  the  policies  in  the  defendant  companies 
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without  the  knowledge  of  Mrs.  Raden,  or  her  agents,  Flana- 
gan and  Langley." 

As  to  the  policy  of  one  of  the  defendants  —  the  Hamburg- 
Bremen  Insurance  Company  —  we  need  say  but  little.  Even 
if  it  were  admitted  that  Langley  had  procured  this  policy  to 
be  issued,  or  if  it  be  assumed  that  Smith  did  so,  the  agency 
ceased  when  the  policy  was  delivered  to  the  insured.  We 
have  decided  at  the  present  term  that  "  an  agency  to  procure 
insurance  is  ended  when  the  policy  is  procured,  and  the  policy 
delivered  to  the  principal;  and  the  agent  employed  to  procure 
the  insurance  has  no  power,  after  the  policy  is  so  delivered,  ta 
consent  to  cancellation  ":  Insurance  Company  of  North  America 
V.  Forcheimer  &  Co.,  86  Ala.  541.  This  doctrine  is  fulljr 
supported  by  the  adjudged  cases:  Herman  v.  Niagara  Fire 
Ins.  Co.,  100  N.  Y.  411;  53  Am.  Rep.  197;  1  Wood  on  Fire 
Insurance,  2d  ed.,  337,  sec.  142.  Notice  of  cancellation  to 
Langley,  therefore,  with  his  consent  to  rescission,  was  no  no- 
tice to  or  consent  by  Mrs.  Raden:  Grace  v.  American  Cent, 
Ins.  Co.,  109  U.  S.  278;  May  on  Insurance,  2d  ed.,  sec.  138. 

As  to  the  policy  of  the  other  defendant  —  the  Niagara  Fire 
Insurance  Company  —  a  slightly  dififerent  view  must  betaken, 
because  of  the  following  provision  relating  to  the  cancellation 
of  policies:  "  This  insurance  maybe  terminated  at  anytime 
by  request  of  the  assured,  or  by  the  company  on  giving  notice 
to  that  efifect  to  the  assured,  or  to  the  person  who  may  have 
procured  this  insurance  to  be  taken.  On  surrender  of  the 
policy,  the  company  shall  refund  any  premium  that  may  have 
been  paid,  reserving  the  usual  short  rates  in  the  first  case,  and 
pro  rata  rates  in  the  other  case." 

This  policy,  as  we  have  shown,  was  obtained  for  Mrs.  Raden 
by  Smith,  not  by  Langley.  Smith  was  the  person  who  pro- 
cured it  to  be  taken,  within  the  meaning  of  the  policy.  Now^ 
Smith  was  the  agent  of  the  company  to  issue  the  policy.  He 
therefore  occupied  an  ambiguous  attitude,  or  a  double  agency^ 
involving  conflicting  rights  and  duties.  The  provision  above 
cited  was  not  intended  to  cover  a  case  of  this  character.  It 
could  not  have  been  contemplated  that  the  agent  of  the  com- 
pany should  give  notice  to  himself,  as  agent  also  of  the  insured, 
of  the  cancellation,  or  rescission  of  the  contract  of  insurance, 
nor  that  he  should  pay  to  himself  the  return  premium  required 
to  be  paid  under  the  terms  of  the  contract,  without  which  pay- 
ment there  could  be  no  cancellation.  If  susceptible  of  this 
construction,  the  provision  would  be  invalid  as  in  violation  of 
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All  sound  principles  of  public  policy,  and  we  would  so  declare 
it.  The  law  will  not  permit  an  agent  thus  to  serve  two  mas- 
ters with  conflicting  interests:  Commercial  Fire  Ins.  Co.  v. 
Allen,  80  Ala.  571,  and  cases  cited  576;  Piedmont  &  A.  Ins. 
<Jo.  V.  Young,  58  Id.  476;  29  Am.  Rep.  770;  2  Wood  on  Fire 
Insurance,  2d  ed.,  833  et  seq.,  sec.  409;  Kausal  v.  Minnesota 
«tc.  Ass'n,  31  Minn.  17;  47  Am.  Rep.  776. 

Under  these  principles,  Mrs.  Raden  had  no  notice  of  the 
cancellation  until  the  loss  by  fire  had  occurred,  and  the  liabil- 
ity for  such  loss  had  been  fastened  on  the  insurers.  Nor  was 
the  return  premium  paid  back  to  her  before  such  loss,  the 
payment  to  Langley  being  no  payment  to  her. 

We  come  next  to  the  question  of  ratification.  It  is  con- 
tended that  Mrs.  Raden  ratified  the  alleged  cancellation  in 
two  ways:  1.  By  accepting  two  other  policies  of  insurance, — 
one  in  the  Mobile  Fire  Insurance  Company,  and  the  other  in 
the  St.  Paul  Fire  and  Marine  Insurance  Company, — which 
were  substituted  by  Smith  for  the  policies  in  controversy,  cov- 
ering the  same  property,  and  for  like  amounts;  and  2.  By 
iiaving  brought  suit  on  these  substituted  policies  before  filing 
the  present  bill.  And  it  is  said  that  all  this  was  done  by  Mrs. 
Raden  with  a  full  knowledge  of  the  facts  of  the  case  on  her 
part. 

These  policies  were  not  delivered  to  Mrs.  Raden  until  after 
Jber  property  was  destroyed  by  fire,  and  her  right  to  indem- 
nity for  the  loss  had  accrued,  although  they  had  been  taken 
out  by  Smith,  without  her  knowledge,  before  the  fire.  Smith, 
again,  in  this  matter,  acted  as  agent  for  Mrs.  Raden.  He  was 
an  insurance  agent,  shown  to  be  intelligent,  and  presumably 
an  expert,  in  matters  pertaining  to  this  subject.  She  was  a 
foreigner  by  birth,  and  evidently  ignorant  as  to  her  legal 
rights,  unless  fully  instructed  as  to  them.  Under  this  state  of 
facts,  Smith  owed  her  peculiar  duties  before  she  can  be  de- 
clared by  a  court  of  equity  to  have  voluntarily  abandoned  her 
■claim  under  these  policies  against  the  defendants.  He  should 
not  only  have  disclosed  to  her  all  the  facts  bearing  on  the 
case  known  to  him,  but  it  should  be  shown  to  the  court  that 
«he  knew  the  transaction  to  be  impeachable, — that  is,  that 
ahe  knew  she  had  a  legal  right  to  refuse  to  accept  the  new 
policies,  and  to  claim  indemnity  under  those  in  controversy: 
Voltz  V.  Voltz,  75  Ala.  567.  The  inference  is  fair  that  Smith 
was  aware  of  the  fact  that  Mrs.  Raden  had  a  valid  claim 
Against  the  defendant  companies,  and  it  is  clear  that  she 
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was  ignorant  of  this  legal  right.  This  misapprehension  he 
should  have  rectified,  and  his  failure  to  do  so  is  a  sufficient 
ground  for  equitable  relief:  2  Pomeroy's  Eq.  Jur.,  sec.  847. 

It  is  not  shown,  moreover,  that  Mrs.  Raden  knew,  at  the 
time  of  her  alleged  ratification,  that  Smith  had  procured  the 
new  policies  upon  the  representation  that  no  other  insurance 
existed  on  the  property,  — based,  no  doubt,  on  the  idea  that 
the  policies  in  the  defendant  companies  had  been  canceled, 
which,  as  we  have  sieen,  was  not  true.  Whether  this  would  or 
would  not  vitiate  the  new  policies  in  the  Mobile  and  St.  Paul 
companies,  we  do  not  decide.  We  say  only  that  the  fact  in 
question  was  one  material  in  its  bearings,  and  that  a  ratifi- 
cation made  in  ignorance  of  it  cannot  be  held  to  be  binding. 

The  suits  at  law  brought  on  these  policies  by  Mrs.  Raden's 
attorneys  are  clearly  shown  to  have  been  instituted  under  a 
mistake  of  fact.  Smith  led  these  attorneys  to  believe  that 
Langley  was  the  agent  of  their  client,  and  that  the  notice  of 
cancellation  given,  and  the  return  premium  paid  to  him, 
eflFected  a  rescission  of  the  policies  in  the  defendant  com- 
panies,—  the  Niagara  Fire  and  the  Hamburg-Bremen  in- 
surance companies.  These  suits  cannot,  for  this  reason, 
operate  as  a  ratification  by  Mrs.  Raden  of  the  acceptance  of 
the  new  policies,  and  as  an  intentional  abandonment  of  her 
vested  rights  under  the  policies  in  existence  when  the  loss  oc- 
curred. 

Our  judgment  is,  that  the  chancellor  did  not  err  in  holding 
the  policies  here  in  controversy  to  be  binding  on  the  insurers, 
and  that  his  degree  granting  the  relief  prayed  is  free  from 
error,  and  must  be  affirmed. 


Insurancb  Aokmts.  —  An  agent  cannot  cancel  a  policy  without  the  knowl- 
edge and  consent  of  the  assured;  and  a  cancellation  agreed  upon  between  the 
agent  and  the  company  cannot  afifect  assured's  rights  under  the  policy:  /n- 
turance  Co.  of  North  America  v.  Forcheimer,  86  Ala.  541. 

Insurancb.  —  Notice  by  em  insurer  of  intention  to  cancel  a  policy  cannot 
be  given  to  nor  served  upon  the  agent  by  whom  the  policy  was  obtained, 
even  though  the  policy  declares  that  the  person  who  procured  it  should  be 
deemed  the  agent  of  the  insured:  Mutual  Aasur.  Co,  v.  Scottish  etc  Ins.  Co., 
84  Va.  116;  10  Am.  St.  Rep.  819.  and  note  826. 

Insurance  Agents.  —  An  insurance  broker  is  the  agent  of  the  company 
for  the  purpose  of  delivering  the  policy  and  collecting  the  premium:  Duluth 
Nat.  Bank  v.  KnoxviUe  F.  Ins.  Co.,  85  Tenn.  76;  4  Am.  St.  Rep.  744,  and 
note  751.  An  agent  of  a  mutual  insurance  company  filling  up  an  applica- 
tion is  the  agent  of  the  company,  notwithstanding  a  stipulation  to  the  con- 
trary in  the  policy:  Kaiiaal  v.  Minnesota  etc  F.  Ins.  Co.,  31  Minn.  17;  47 
Rep.  776,  and  note. 
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Tillman  v.  Thomas. 

[87  Alabama,  S21.1 

Equity  —  Dehttrrer  to  Bill  Filed  in  Doublk  Aspect.  —  Objection  to  • 
bill  filed  in  a  double  aspect  to  set  aside  a  sale  of  lands  under  a  probate 
decree,  upon  tbe  ground,  —  1.  Of  fraud;  or  2.  That  the  proceedings  are 
void  on  their  face,  —  can  only  be  taken  by  demurrer  specially  assigned. 

Equity  —  Adequate  Remedy  at  Law — Demurrer. — A  general  demurrer 
to  a  bill  in  equity,  on  the  ground  that  the  bill  discloses  an  adequate 
remedy  at  law,  is  properly  overruled  where  the  remedy  at  law  is  ade- 
quate to  one  only  of  the  two  aspects  in  which  relief  is  prayed. 

Equity  —  Jurisdiction  to  Set  Aside  Sale  Procured  by  Fraud — Wh«n 

SUBPCJRCHASER    13    NOT    ENTITLED    TO    PROTECTION.  —  A   Bale    of   lands 

under  a  probate  decree,  procured  to  be  made  through  fraudulent  collu- 
sion between  the  administratrix  of  the  deceased  owner  and  the  purchaser, 
in  payment  of  her  individual  indebtedness  to  him,  will  be  set  aside  in 
equity  at  the  suit  of  the  heirs,  on  averment  and  proof  of  such  facts;  and 
a  subpurchaser  from  the  original  fraudulent  purchaser,  having  a  suf- 
ficient knowledge  of  the  facts  to  put  him  on  inquiry,  is  chargeable  with 
notice  of  the  fraud,  and  ia  not  entitled  to  protection  as  against  the  equity 
of  the  heirs. 

Bill  in  equity  filed  by  the  heirs  at  law  of  John  R.  Thomas, 
deceased,  against  W.  L.  Tillman,  B.  R.  Burts,  Mrs.  Rebecca 
P.  Kennedy,  and  others,  seeking  to  set  aside  a  sale  of  certain 
lands  owned  by  the  decedent  in  his  lifetime.  Letters  of  ad- 
ministration on  the  estate  of  the  decedent  were  granted  to  his 
widow,  Mrs.  Rebecca  P.,  who  afterwards  married  W.  L.  Ken- 
nedy, and  the  lands  in  question  were  sold  under  a  probate 
decree  on  her  petition  as  administratrix.  The  said  Tillman 
became  the  purchaser  at  the  sale,  and  afterwards  sold  and 
conveyed  a  part  of  the  land  to  Burts.  The  complainants 
sought  to  set  aside  the  sale,  on  the  ground  that  it  was  procured 
by  fraudulent  collusion  between  Mrs.  Kennedy  and  her  hus- 
band, and  said  Tillman,  to  whom  they  were  indebted,  and  on 
the  further  ground  that  the  proceedings  were  void  on  their  face. 
Tillman  and  Burts  each  demurred  to  the  bill,  on  the  ground 
that  the  complainants  had  an  adequate  remedy  at  law;  and 
Burts  also  claimed  protection  as  a  purchaser  for  valuable  con- 
sideration without  notice.  A  decree  was  rendered  for  the  com- 
plainants as  prayed,  and  Tillman  and  Burts  appealed. 

Watti  and  Son,  and  J.  B.  Mitchellt  for  the  appellants. 

Hooper  and  Waddell,  contra. 

McClellan,  J.  This  is  a  bill  by  heirs,  seeking  to  set  aside 
and  vacate  the  proceedings  of  the  probate  court,  under  which 
lands  belonging  to  the  estate  of  their  ancestor  were  sold  by  his 
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personal  representative.  As  amended,  the  bill  is  presented  in 
two  aspects.  In  one,  it  is  sought  to  vacate  the  order  of  sale 
and  confirmation,  on  the  ground  of  fraud  in  their  rendition. 
In  the  other,  the  same  result  is  attempted  to  be  reached,  on 
the  ground  that  the  probate  proceedings  are  void  on  their  face. 
A  cause,  if  proper  objection  be  interposed,  cannot  thus  be  pre- 
sented to  a  court  of  equity  in  a  double  aspect,  unless  the  com- 
plainant is  entitled  to  the  same  relief  on  each  phase  of  his 
allegations.  That  is  not  true  in  the  case  at  bar.  On  the  con- 
trary, in  that  aspect  in  which  the  ground  of  relief  is  fraud,  he 
would,  if  the  averments  are  supported  by  the  evidence,  be  en- 
titled to  a  decree  vacating  the  order  of  sale,  and  annulling  all 
proceedings  thereunder;  while  in  that  aspect  in  which  the  de- 
cree is  alleged  to  be  void  on  its  face,  he  would  be  entitled  to 
no  relief  in  equity,  but  would  be  remitted  to  the  law  courts: 
Florence  v.  Paschal,  50  Ala.  28;  Tyson  v.  Brown,  64  Id.  244. 
If  the  latter  allegation  be  not  treated  as  merely  redundant,  it 
would  seem  that  the  bill  presented  two  claims  for  relief  which 
ought  not  to  have  been  joined.  But  the  objection  on  that 
ground  could  only  be  taken  by  demurrer,  and  no  demurrer 
going  to  this  point  was  interposed:  Seals  v.  Robinson,  75  Id. 
363. 

There  was  a  general  demurrer  to  the  bill,  as  amended,  on 
the  ground  that  it  disclosed  that  complainants  had  an  ade- 
quate remedy  at  law.  This  objection  was  well  taken  to  only 
cne  of  the  two  aspects  in  which  relief  was  prayed.  Under  the 
allegations  that  the  proceedings  sought  to  be  vacated  were  void 
on  their  face,  it  was  disclosed  that  an  adequate  remedy  at  law 
existed.  But  the  complainants  had  no  such  remedy  under 
their  claim  for  relief  on  the  ground  of  fraud.  The  rule  is  of 
general  application,  that  where  the  bill  sets  forth  two  or  more 
claims  for  relief  in  equity,  and  a  general  demurrer  is  filed  by 
respondents,  it  should  be  overruled,  and  the  relief  granted,  if 
any  of  the  grounds  upon  which  relief  is  sought  are  of  equitable 
cognizance:  1  Daniell's  Chancery  Pleading  and  Practice,  550; 
Dimmock  v.  Bixby,  20  Pick.  374;  Morton  v.  Granada  Academy ^ 
8  Smedes  &  M.  773.  In  Alabama,  this  principle  has  been  ap- 
plied to  a  case  very  like  the  present  one.  A  bill  was  filed  to 
have  a  deed  canceled  as  a  cloud  on  title.  The  allegations 
disclosed  one  state  of  facts  on  which  the  remedy  was  in  chan- 
cery, and  another  on  which  the  remedy  was  at  law.  There 
was  a  demurrer  to  the  whole  bill,  on  the  ground  that  the  com- 
plainant had  an  adequate  legal  remedy.     The  opinion  of  this 


44  Tillman  v.  THOMAi.  [Alabama, 

court  was  that  "  the  bill  contains  two  distinct,  independent 
grounds  on  which  the  claim  for  relief  is  based,  and  that  if 
either  ground  is  sufficient,  its  force  is  not  impaired  by  the  fact 
that  it  is  joined  cumulatively  with  another  alleged  ground 
which,  of  itself,  will  not  maintain  the  equity  of  the  bill,"  and 
it  was  accordingly  held  that  the  demurrer  was  properly  over- 
ruled: Shipmanw.  Furniss^  69  Ala.  563;  44  Am.  Rep.  528. 

We  concur  with  the  chancellor's  finding  on  the  evidence 
that  the  order  of  the  probate  court  for  the  sale  of  the  lands 
described  in  the  bill,  and  all  the  proceedings  in  that  behalf, 
were  procured  to  be  made,  had,  and  done,  by  and  through  the 
fraudulent  collusion  of  the  defendants  (appellants  here),  Till- 
man, W.  L.  Kennedy,  and  Rebecca  P.  Kennedy,  the  latter  be- 
ing the  administratrix  of  the  estate.  We  are  satisfied,  also, 
that  the  purchase-money  of  the  land  was  never  intended  to  be 
paid,  and  was  not  in  fact  paid,  and  that  neither  the  estate  nor 
the  complainants  ever  received  any  benefit  from  the  sale  of 
said  lands.  On  these  facts  there  can  be  no  doubt  of  the 
power  of  the  chancery  court  to  declare  the  orders  of  sale  and 
confirmation  void,  and  make  all  other  decrees  necessary  to  a 
complete  rehabilitation  of  the  title  of  the  heirs,  and  to  a  full 
redress  of  the  injuries  they  have  suffered  through  the  wrong- 
ful disseisin  of  their  lands.  It  is  one  of  the  honorable  boasts 
of  our  system  of  equity  jurisprudence  that  "  the  infection  of 
fraud  will  be  made  to  vitiate  even  the  most  solemn  transac- 
tions, and  adjudications  of  courts  form  no  exception  to  the 
salutary  rule":  Freeman  on  Judgments,  sec.  449;  Eslava  v. 
Eslava,  50  Ala.  32;  Lee  v.  Lee,  55  Id.  590;  Humphreys  v.  Burle- 
son, 72  Id.  1;  Dunklin  v.  Wilson,  64  Id.  162. 

We  also  concur  with  the  chancellor  that  the  evidence  suffi- 
ciently shows  the  mala  fides  of  the  respondent  Burt  in  his 
purchase  of  the  lands  from  Tillman.  It  is  in  proof  that  he 
knew  the  lands  belonged  to  the  estate  of  Thomas,  and  so  were 
being  sold  in  a  fiduciary  capacity  by  Mrs.  Kennedy.  He  ad- 
mits that  tbe  uncle  of  the  minor  heirs,  who  was  also  a  surety 
on  the  administration  bond,  had  told  him  that  whoever  bought 
this  land  would  buy  a  lawsuit.  He  swears  that  he  had  rea- 
son to  believe  that  Tillman  bought  the  land  in  satisfaction  of  a 
mortgage  he  held  on  Kennedy  and  wife,  and  that  he  knew 
Tillman  had  furnished  them  supplies,  and  that  Kennedy  told 
him  that  the  land  was  to  be  sold  to  reimburse  him,  Kennedy, 
moneys  he  had  paid  out  for  the  estate.  While  it  may  be  that 
no  one  of  these  facts  would  have  been  sufficient  to  put  him  on 
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inquiry,  yet  all  of  them  combined  are  adequate  to  that  end. 
Holding  him,  as  all  men  must  be  held,  to  know  the  law,  he 
had  notice  that  a  trust  estate  was  being  sold  to  pay  the  indi- 
vidual indebtedness  of  the  agent  of  the  trustee  to  his  vendor, 
and  that  objection  was  being  made  to  this  transaction  by  a 
near  relative  of  the  infant  cestuis  que  trust,  and  in  their  behalf. 
This  should  have  put  him  on  inquiry:  Pendleton  v.  Fay,  2 
Paige,  202;  Stanghill  v.  Austey,  1  DeGex,  M.  &  G.  635. 

Had  the  inquiry  been  prosecuted,  the  legal  presumption  is, 
that  the  real  facts  would  have  been  ascertained.  Had  he 
gone,  for  instance,  to  Mrs.  Kennedy,  who  was  the  trustee  thus 
converting  the  trust  estate,  the  law  presumes  that  she  would 
have  told  him  the  whole  truth,  as  she  seems  to  have  done  in 
this  case,  and  he  would  have  been  fully  apprised  of  the  in- 
firmity of  his  vendor's  title;  and  had  he  gone  to  the  records 
of  the  probate  court,  which  contained  the  evidence  of  one  link 
in  the  title  he  was  about  to  buy,  he  would  have  found,  indeed, 
that  the  proceedings  were  not  void  on  their  face;  but  at  the 
same  time,  and  as  a  part  of  the  same  record,  he  would  have 
found  the  most  solemn  asseverations,  on  the  part  of  the  heirs 
and  the  sureties  of  the  administratrix,  of  fraud  and  crime  in 
the  administration  of  the  trust  property.  Equity  will  hold 
him  to  a  knowledge  of  all  the  facts  that  these  inquiries  would 
have  disclosed  to  him;  to  a  knowledge  in  this  case  of  no  more 
or  no  less  than  that  the  title  of  his  vendor  was  the  issue  of 
fraud  and  collusion,  and  was  void. 

The  decree  of  the  chancellor  is  therefore  affirmed. 


Equity  —  Djmurrkrs.  —  The  equity  of  a  bill  in  chancery  can  be  ques- 
tioned only  by  demurrer,  or  on  the  hearing:  Brill  v.  Stilet,  36  111.  305;  85 
Am.  Dec.  364.  Under  chancery  practice,  a  defendant  may  plead  or  demur 
to  the  whole  bill,  or  to  a  part  of  it,  and  be  may  demur  to  a  part,  plead  to  a 
part,  and  answer  to  the  residue;  but  he  cannot  plead  or  answer  and  also  de- 
mur to  the  whole  bill  or  to  the  same  part  of  it:  Appeal  qfBarbey,  119  Pa.  St. 
413. 

Administrator's  Sale. — Collusion  between  the  administrator  and  pur- 
chaser renders  the  sale  void:  Swink  v.  Snodijrasa,  17  Ala.  653;  62  Am,  Dec. 
190;  Pearson  v.  Moreland,  7  Smedea  &  M.  ti09;  45  Am.  Dec.  319. 

Equity  —  Jurisdiction.  —  Jurisdiction  in  equity  depends,  not  so  much 
on  the  want  of  a  common-law  remedy,  as  upon  its  inadequacy:  Earlty'a  Ap- 
peal, 121  Pa.  St.  496.  The  most  familiar  subjects  of  equitable  jurisdiction 
are,  accidents,  mistake,  accounts,  trusts,  fraud,  want  of  remedy  at  law,  and 
many  more,  as  well  as  all  statutory  equitable  jurisdiction;  Neff  v.  Baker,  82 
Va.  401;  Moore  v.  Lipscombe,  82  Id.  546. 

Fraud  which  will  convert  a  purchaser  at  a  judicial  sale  into  a  trustee  ex 
makjicio  must  be  fraud  existing  at  the  time  of  sale  by  which  title  was  pro- 
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cared:  Kr<0  y.  Smith,  117  Pa.  St.  183;  and  note  to  Scditbwry  v.  Black,  4  Am. 
St.  Rep.  634. 

Executors  and  Administrators  —  Sales.  —  An  agreement  entered  into 
to  prevent  competition  at  an  administrator's  sale  is  unlawful  and  void:  Qold- 
man  v.  Oppcrikeim,  118  Ind.  95.  An  administrator  is  guilty  of  fraud  when 
he  purchases  at  his  own  sale,  even  through  the  agency  of  another,  and  under 
a  license  from  court,  when  he  pays  less  than  the  actual  value  for  the  prop- 
erty, and  immediately  resells  for  a  much  greater  sum:  Orant  v.  Hugliea,  99 
N.  C.  375;  compare  Ch-ant  v.  Hughes,  96  Id.  177;  compare  also  Brovm  v. 
Brown,  64  Mich.  75,  and  Sanders  v.  Sorrell,  65  Miss.  288,  for  instances  of  fraud 
and  alleged  fraud  on  the  part  of  administrators  in  making  sales;  compare 
Barton  v.  Benson,  126  Pa.  St.  431;  12  Am.  St.  Rep.  883,  and  note  885. 

Administration  —  Interfbrencb  of  Equity.  —  Equity  can  interfere  in 
the  administration  of  an  estate  only  under  certain  circumstances;  and  when 
the  special  matter  for  which  the  court  of  chancery  was  invoked  has  been  dis- 
posed of,  equitable  jurisdiction  ceases:  HavJdnt  ▼.  Layne,  48  Ark.  644. 


Anderson  v,  Bbllbnqbr. 

[87  Alabama,  834.] 

SuRiTTSHip.  —  CoNTRAcr  OF  SURETYSHIP  IS  CONSTRUED  Strictlt  In  faror  of 
the  surety.  He  has  a  right  to  stand  upon  the  very  terms  of  his  con- 
tract; and  any  alteration  therein  made  without  his  consent  is  fatal  to  his 
obligation,  whether  he  is  injured  thereby  or  not,  and  although  it  may 
appear  to  be  to  his  advantage.  But  alterations  which  operate  to  dis- 
charge the  surety  must  be  such  as  are  material,  and  alterations  in  the 
writing  made  by  a  third  person  are,  in  legal  contemplation,  wholly  im- 
material, and  do  not  change  the  legal  import  of  the  instrument,  nor  dis- 
charge the  surety. 

Suretyship  —  Whkn  Surety  is  not  Discharged  by  Insertion  of  Name 
OF  Additional  Co-obligor. — A  statutory  claim  bond,  having  been 
signed  by  two  sureties  and  their  principal,  was  delivered  to  and  ac- 
cepted and  approved  by  the  sheriff,  who  then  procured  and  accepted  the 
additional  signature  of  a  third  person  as  surety.  In  such  case  the  act  of 
the  sheriff  in  inducing  and  accepting  the  signature,  and  the  act  of  the 
third  person  in  signing,  are  to  be  regarded  as  the  unauthorized  acts  of 
strangers  to  the  contract,  and  the  liability  of  the  original  sureties  is  not 
affected  thereby. 

Sunday  —  Invalidity  of  Sunday  Contract.  —  A  statutory  claim  bond  de- 
livered to  and  accepted  by  the  sheriff  on  Sunday  is  absolutely  void 
under  section  1749  of  the  Alabama  code,  which  declares  void  all  con- 
tracts made  on  Sunday;  and  when  the  plaintiffs  in  the  action  bring  suit 
on  the  bond,  a  plea  averring  its  invalidity  because  of  its  acceptance  on 
Sunday  need  not  aver  also  the  complicity  of  the  plaintiffs  in  such  ac- 
ceptance. 

Bonds  —  Defense  by  Surety  to  Action  on.  —  In  an  action  on  a  statutory 
claim  bond,  a  plea  by  one  of  the  sureties  averring  that  he  was  fraudu- 
lently induced  by  the  sheriff  to  sign  the  bond,  under  a  mistake  of  fact, 
after  it  had  been  accepted  and  approved  by  the  sheriff  with  the  signa- 
tures of  the  other  two  sureties  only,  is  good. 
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Action  by  Bellenger  and  Ralls,  a  partnership,  against  James 
Lancaster,  T.  M.  Anderson,  F.  M,  Reeves,  and  W.  L.  Aycock, 
founded  on  a  statutory  claim  bond,  in  which  said  Lancaster 
was  principal,  and  the  other  defendants  were  sureties.  The 
plaintiffs  had  brought  detinue  against  one  G.  W.  Lancaster, 
and  the  property  being  seized  by  the  sherifiF,  a  statutory  claim 
to  it  was  interposed  by  the  said  James  Lancaster,  and  the 
bond  in  suit  was  given  as  required  by  statute.  The  plain- 
tiffs recovered  judgment  in  the  detinue  suit,  and  the  claimant 
therein  having  failed  to  produce  the  property  in  accordance 
with  the  condition  of  the  bond,  this  suit  was  brought  thereon. 
The  suit  was  discontinued  as  to  James  Lancaster,  and  prose- 
cuted to  judgment  against  the  other  defendants.  Issue  was 
joined  on  the  plea  of  "  the  general  issue,"  in  which  the  de- 
fendants joined.  Anderson  and  Reeves  also  filed  a  special 
plea  of  non  est  factum,  alleging  that  after  they  had  signed  the 
bond  with  Lancaster,  and  after  its  approval  and  acceptance 
by  the  sheriff,  and  without  their  consent  or  that  of  their  prin- 
cipal, the  said  sheriff  procured  and  obtained  the  signature  of 
said  Aycock  to  said  bond;  and  they  filed  a  further  plea,  al- 
leging that  said  bond  was  delivered  to  the  said  sheriff  and  by 
him  approved  on  Sunday.  Said  Aycock  also  filed  a  special 
plea,  alleging  that  he  was  induced  by  the  fraud  and  misrepre- 
sentations of  the  sheriff  to  sign  the  bond  as  surety  after  it  had 
been  approved  and  accepted  with  the  signatures  of  the  other 
two  sureties  only.  The  court  sustained  a  demurrer  to  each  of 
these  special  pleas,  and  its  judgment  is  assigned  as  error. 

W.  L.  Whitlock,  J.  H.  Disque,  and  George  D.  Motley,  for  the 
appellant. 

Dorteh  and  Martin,  contra^ 

McClellan,  J.  The  contract  of  suretyship  must  be  strictly 
construed  in  favor  of  the  surety.  His  obligation  is  voluntary, 
without  any  consideration  moving  to  him,  without  benefit  to 
him,  entered  into  for  the  accommodation  of  his  principal,  and 
generally,  also,  for  that  of  the  obligee;  and  courts  see  to  it  that 
his  liabilities  thus  incurred  are  not  enlarged  beyond  the  strict 
letter  of  his  undertaking.  To  the  extent,  and  in  the  manner, 
and  under  the  circumstances  pointed  out  in  his  obligation,  he 
is  bound,  and  no  further.  His  contract  cannot  be  changed  in 
any  respect.  Whether  an  alteration  is  or  is  not  to  his  benefit, 
is  not  open  to  inquiry.     "  He  has  a  right  to  stand  upon  the 
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very  terms  of  his  contract";  and  if  a  variation  is  made  which 
extends  its  liability  "  to  another  person,  or  to  any  other  sub- 
ject, or  for  any  other  period  of  time  than  such  as  may  be  in- 
cluded in  its  words,"  and  he  does  not  assent  to  it,  such  variation 
is  fatal  to  his  obligation,  whether  he  is  injured  thereby  or  not 
Miller  v.  Stewart,  9  Wheat.  681;  Taylor  v.  Johnson,  17  Ga.  521 
Gardner  y.Walsh,  5  El.  &  B.  89;  Bowers  v.  Briggs,  20  Ind.  139 
Henry  v.  Coats,  17  Id.  161;   Wallace  v.  Jewell,  21  Ohio  St.  163 
8  Am.  Rep.  48;  Dickerman  v.  Miner,  43  Iowa,  508;    City  of 
Montgomery  v.  Hughes,  65  Ala.  204. 

Variations  of  the  contract  of  suretyship  which  operate  the 
discharge  of  the  surety  must,  however,  be  such  as  are  material, 
and  change  the  legal  import  of  the  instrument,  assuming  the 
genuineness  of  the  paper  thus  modified.  Interlineations  and 
changes  may  be  made  in  the  paper  which  evidences  the  lia- 
bility, or  in  the  words  which  express  it,  without  destroying 
the  validity  of  the  contract,  provided  such  modifications  do 
not  go  beyond  the  mere  form  of  the  undertaking,  or  beyond 
the  expression  of  the  obligation  which  the  law  ascribes  to  it, 
in  the  absence  of  such  expression,  by  implication.  But  if  the 
alterations  exceed  these  limits,  and  change  the  real  meaning 
of  the  undertaking  which  the  parties  have  entered  into, 
whether  presumptively  to  the  detriment  or  advantage  of  the 
surety,  and  whether  the  effect  is  to  add  to  or  take  from  the 
liability,  by  the  introduction  of  additional  parties  or  other- 
wise, the  surety  is  discharged:  United  States  v.  Tillotson,  1 
Paine,  305;  Taylor  v.  Johnson,  17  Ga.  521;  O'Neal  v.  Long,  4 
Cranch,  60;  People  v.  Brown,  2  Doug.  (Mich.)  9;  Portage  Br. 
Bank  v.  Lane,  8  Ohio  St.  405. 

There  is  another  important  limitation  on  the  general  doc- 
trine which  we  have  been  considering,  applicable  to  contracts 
generally,  and  exerting  its  influence  on  contracts  of  surety- 
ship as  well  as  all  others.  It  is  now  well  settled  in  this 
country,  though  the  contrary  rule  formerly  prevailed,  and  does 
yet  to  a  large  extent  in  England,  that  erasures,  interlinea- 
tions, spoliations,  and  changes,  made  in  and  of  contracts  by 
strangers  to  them,  however  material,  abstractly  considered, 
are,  in  legal  contemplation,  wholly  immaterial,  and  ineffective 
to  give  to  the  instrument  any  other  or  different  meaning  or 
operation  than  that  which  attached  to  it  before  such  inter- 
meddling: Brown  v.  Jones,  3  Port.  422;  Davis  v.  Carlisle,  6 
Ala.  709;  1  Greenl.  Ev.,  sees.  565-568;  Byles  on  Bills,  323, 
and  notes;  2  Parsons  on  Contracts,  716  et  seq. 
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In  this  case,  it  is  averred  by  the  defendants  Anderson  and' 
Reeves  that  after  the  bond  had  been  signed  by  them  and  their 
principal,  it  was  delivered  to  and  accepted  and  approved  by 
the  sheriff.  It  was  the  latter's  duty  to  pass  on  the  sufficiency  of 
the  bond  as  to  amount  and  solvency.  When  he  accepted  andi 
approved  it,  with  these  names  on  it,  the  contract  was  complete^, 
and  his  duties,  so  far  as  the  execution  of  the  instrument  war 
concerned,  were  then  at  an  end.  His  further  duty  with  respect* 
to  the  bond  was  to  file  it  in  the  office  of  the  clerk  of  the  court: 
Code  1876,  sees.  2942,  2946.  The  sheriff  was  merely  the- 
agent  of  the  law  to  take  the  bond  of  the  defendant,  payable- 
to  the  plaintiff,  and  return  it  into  court.  After  taking  it,  he 
had  only  the  naked  custody  for  a  particular  purpose,  and  not 
to  extend  beyond  a  given  time.  In  all  other  respects,  and  for 
all  other  purposes,  he  was  an  utter  stranger.  Of  course,  the 
defendant  Aycock  was  also  a  stranger  to  the  contract.  The 
addition  of  Aycock's  name  as  an  obligor,  after  the  undertak- 
ing had  thus  been  perfected,  was  the  act  of  these  two  stran- 
gers to  it,  the  one  inducing  and  accepting  the  signature,  and- 
the  other  signing.  Under  this  state  of  facts,  the  alteration 
was  no  alteration  in  point  of  law.  No  change  in  the  status  of 
the  parties  was  effected  by  it;  nothing  was  added  to  or  taken 
from  their  rights  or  liabilities;  and  the  contract  is  to  be 
treated  by  the  parties  as  if  the  matter  thus  injected  into  it 
was  not  a  part  of  the  paper,  as  it  is  not  a  part  of  the  under- 
taking which  the  paper  evidences.  The  second  plea  of  Ander- 
son and  Reeves  discloses  that  the  contract  had  thus  been 
altered  by  strangers  to  it,  —  a  fact  which  could  exert  no  influ- 
ence on  their  liability;  and  the  plea  presented,  therefore,  an, 
immaterial  issue.  The  demurrer  to  it  was  properly  sustained: 
United  States  v.  Spalding,  2  Mason,  478. 

Contracts  made  on  Sunday  are  absolutely  void:  Code,  sec. 
1749.  A  contract  delivered  on  Sunday  is  a  contract  made  on 
that  day,  within  the  meaning  of  this  statute:  Flanagan  v. 
Meyer,  41  Ala.  132;  Burns  v.  Moore,  76  Id.  342.  The  con- 
tract of  the  defendants,  while  running  to  the  plaintiffs,  and 
inuring  to  their  benefit,  was  required  by  law  to  be  made,  and 
could  only  be  made,  with  the  sheriff.  If  delivered  to  him 
on  Sunday,  it  was  absolutely  void,  and  imported  no  liability 
whatever.  The  plaintiffs  had,  and  could  have  had,  no  connec- 
tion with  the  making  of  the  contract,  and  no  control  over  the 
sheriff's  action  in  relation  to  it.  To  hold  that  it  was  not  void 
as  between  the  plaintiffs  and  defendants,  would  be  to  add  an- 
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other  term  to  the  statute,  and  make  it  inapplicable  to  public 
ofl&cers,  and  inuring  to  third  persons.  The  case  of  Saltmarsh 
-v.  Tuthill,  13  Id.  390,  is  not  in  point.  That  adjudication 
related  to  a  negotiable  instrument,  and  depended  for  the 
result  reached  on  the  general  principle  which  frees  commer- 
cial paper  from  infirmities  of  which  subsequent  holders  have 
no  notice.  Besides,  the  present  statute  "  is  more  sweeping 
and  vitiating  in  its  effect  than  the  act  of  1803,"  under  which 
that  case  was  decided;  and  "all  contracts,"  of  whatever  na- 
ture, are  rendered  void  by  it,  if  made  on  Sunday,  unless  they 
fall  in  one  of  the  classes  of  cases  specially  excepted:  Burns 
y.  Moore,  supra.  It  was  not  necessary,  therefore,  for  the  third 
plea  of  Anderson  and  Reeves  to  aver  the  complicity  of  the 
iplaintiffs  in  the  execution  of  the  contract,  and  the  demurrer 
rto  that  plea  should  have  been  overruled. 

Fairly  construed,  the  plea  interposed  by  Aycock  is  an  aver- 
ment that  he  was  fraudulently  induced  to  sign  the  bond  after 
it  had  been  accepted  and  approved.  This  goes  to  the  consid- 
eration. The  purpose  of  the  bond  was  to  secure  to  the  prin- 
cipal the  possession  of  the  property.  When  the  sheriff  had 
Accepted  and  approved  the  bond,  as  this  plea  alleges  he  did, 
the  right  to  possession  was  perfect,  and  the  duty  on  the  part 
of  the  sheriff  to  deliver  possession  was  absolute.  It  was  im- 
material whether  possession  had  actually  passed.  The  bond 
could  have  no  other  effect  than  to  create  this  right,  and  corre- 
eponding  duty  as  to  the  possession.  If  these  existed  by  reason 
of  the  acceptance  and  approval  of  the  bond  before  it  was 
signed  by  Aycock,  it  was  without  consideration  as  to  him;  and 
he  should  have  been  allowed  to  prove  these  facts  if  he  could  : 
Jackson  v.  Jackson,  7  Ala.  791;  Rutledge  v.  Townsend,  38  Id. 
706;  Brandt  on  Suretyship,  9. 

This  plea  of  Aycock  also  disclosed  that  his  signature  con- 
stituted an  alteration  of  the  contract  made  by  him  through  a 
anistake  of  fact,  being  misled  by  the  sheriff  so  to  do;  and 
on  this  ground,  also,  we  hold  that  it  was  well  pleaded,  and  the 
demurrer  to  it  was  properly  overruled. 

Reversed  and  remanded. 


Suretyship  —  Altkratiom  of  IwaxRUMKNTS.  —  An  alteration  made  by 
one  not  a  party  to  a  contract  without  the  privity  of  any  of  the  parties  thereto 
is  not  materisil,  and  will  not  affect  the  liabilities  of  those  who  are  bound  by 
it:  Note  to  Woodnjorth  v.  Bank  of  America,  10  Am.  Dec.  269.  As  to  a  re- 
lease of  sureties  by  alterations  in  the  contract:  Note  to  First  National  Bank 
V.  Gerke,  6  Am.  St.  Rep.  459,  460;  compare  Simomom  t.  Grant,  36  Minn.  439; 
Womack  v.  Paxton,  84  Va.  9. 
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StTRETTaHip  —  What  Bisk  Sitrett  Assumes,  and  the  nature  of  the  con- 
tract of  indemnity:  S^fton  v.  Hargett,  113  Ind.  592;  Bank  qf  Monroe  r.  Qif- 
ford,  72  Iowa,  760. 

Sunday  —  Contracts.  —  The  validity  of  contracts  entered  into  on  Sunday 
depends  upon  the  statutory  provisions  of  the  state  where  the  contract  ia 
made:  Note  to  Coleman  v.  Henderson,  12  Am.  Dec.  292.  A  master  cannot 
compel  his  minor  servant  to  work  on  Sunday,  in  violation  of  the  law,  under 
a  contract  for  the  servant's  seirvices  for  a  specified  time:  Hunt  t.  Adams,  81 
Me.  358. 
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Corporations  —  Proof  of  Corporate  Existence.  —  When,  to  an  action 
by  a  corporation,  the  plea  of  nul  Uei  corporation  in  proper  form  is  inter- 
posed, the  burden  is  on  the  plaintiff  to  prove  its  corporate  existence, 
either  by  producing  its  charter  or  articles  of  incorporation,  or  by  some 
admission  on  the  part  of  the  defendant,  or  by  showing  a  state  of  facts 
which  will  operate  as  an  estoppel. 

Corporations  —  E.stoppbl  to  Deny  Corporate  Existence.  —  In  action  by 
corporation  suing  as  such  against  a  subscriber  to  ita  capital  stock  before 
incorporation,  the  payment  by  the  defendant  of  former  installments  as 
called  for,  and  an  averment  that  the  installment  sued  for  had  been 
"duly  and  regularly  called  in  by  the  plaintiff,  and  demand  therefor 
made  upon  the  defendant,"  do  not,  standing  alone,  show  an  estoppel 
against  him  to  deny  the  existence  of  any  corporation. 

Corporations. — Alabama  Statute,  Code  of  1886,  Section  1663,  has 
Changed  the  rule  of  the  common  law,  so  as  to  authorize  the  organiza- 
tion of  a  business  corporation  before  all  of  the  capital  stock  has  been 
subscribed  for. 

Action  commenced  September  15,  1888,  against  Schloss 
and  Kahn,  as  partners,  by  the  "Montgomery  Trade  Company, 
a  corporation,"  as  described  in  the  complaint,  or  "  a  corpora- 
tion organized  under  the  laws  of  Alabama,"  as  described  in 
the  summons.  The  complaint  contained  a  special  count 
which  claimed  three  hundred  dollars  "due  on  account  of  the 
subscription  by  defendants,  in  writing,  to  the  capital  stock  of 
plaintiff,  with  interest  thereon  from  January  9,  1888";  and  it 
was  averred  "that  said  defendants  subscribed,  by  instrument 
in  writing,  to  fifteen  shares  of  the  capital  stock  of  said  com- 
pany, of  the  par  value  of  one  hundred  dollars  per  share;  that 
said  defendants  paid  all  of  said  subscription,  except  twenty 
per  cent  thereof;  that  on  the  9th  of  January,  1888,  the  said 
twenty  per  cent  was  duly  and  regularly  called  in  by  the  plain- 
tiff, and  demand  therefor  made  upon  said  defendants,  but  they 
neglected  and  refused  to  pay  the  same,  and  still  neglect,"  etc. 
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The  defendants  demurred  to  the  special  count,  upon  the 
ground  that  it  did  not  allege  or  show  that  the  plaintiff  was 
ever  legally  incorporated,  nor  that  the  plaintiff  had  ever  ten- 
dered to  the  defendants  a  certificate  for  their  stock,  or  was 
ready  to  issue  such  certificate.  The  demurrer  was  overruled, 
and  the  defendants  filed  several  pleas,  the  first  and  sixth  of 
which  denied  the  plaintiff's  corporate  existence,  and  to  these 
the  court  sustained  a  demurrer  of  the  plaintiff.  Other  facts 
appear  in  the  opinion. 

Arrington  and  Graham,  for  the  appellants. 

Tompkins  and  Troy,  contra. 

SoMERViLLE,  J.  It  is  true  that  where  one  contracts  with 
an  alleged  corporation,  as  such,  and  in  such  manner  as  to 
recognize  its  corporate  existence  de  jure  or  de  facto,  he  will 
often  be  estopped  to  deny  the  fact  thus  admitted,  whether  the 
denial  go  to  the  question  of  an  originally  legally  organized 
body,  or  to  that  of  a  cessation  of  corporate  existence.  These 
are  cases  where  the  action  is  brought  against  one  who  con- 
tracts with  the  plaintiff  in  its  real  or  asserted  corporate  capa- 
city. 

But  this  principle  has  no  reference  to  cases  where  a  sub- 
scription for  stock  is  made  by  one  in  anticipation  of  organizing 
a  corporation  which  is  at  the  time  only  in  process  of  forma- 
tion. "The  rule  that  a  person  contracting  with  a  corporation 
recognizes  thereby  its  capacity  to  contract,  and  cannot  after- 
wards deny  it  in  that  transaction,  does  not  apply  to  one  who 
subscribes  before  incorporation.  He  may  insist  upon  the  or- 
ganization of  a  regular  and  legal  corporation":  Cook  on  Stock 
and  Stockholders,  sees.  185,  186,  and  cases  cited  in  note  2,  p. 
173. 

It  is  perfectly  well  settled  that  before  a  suit  can  be  main- 
tained by  an  alleged  corporation,  although  it  may  not  be 
necessary  to  prove  the  legality  of  the  existence  of  such  corpo- 
ration, its  actual  or  d^  facto  existence  must  be  proved,  or  eise 
a  state  of  facts  shown  which  will  operate  to  estop  the  defend- 
ant from  denying  such  de  facto  existence.  When  the  plea  of 
niU  tiel  corporation  in  proper  form  is  interposed,  in  the  absence 
of  any  regulating  statute  on  the  subject,  the  burden  is  on  the 
plaintiff  corporation,  if  private,  to  prove  its  existence,  either 
by  production  of  its  charter  or  articles  of  corporation,  or  by 
some  express  or  implied  admission  on  the  part  of  the  defend- 
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ant,  or  else  to  show  an  estoppel  which  precludes  a  denial  of  the 
fact:  2  Morawetz  on  Corporations,  2  ed.,  sees.  770,  772,  774,  776; 
Lehman  v.  Warner,  Ql  Ala.  455.  The  act  approved  February 
26,  1889  (Acts  1888-89,  p.  57),  provides  that  when  a  suit  is 
brought  by  a  corporation,  the  plaintiff  must  not  be  required  to 
prove  the  existence  of  such  corporation,  unless  the  same  is  de- 
nied by  sworn  plea,  filed  within  the  time  allowed  for  filing 
pleas  in  abatement.  But  that  act  was  not  in  force  when  the 
present  case  was  tried,  and  hence  did  not  govern  it. 

A  subscriber  to  stock  may,  like  any  other  person,  be  estopped 
from  disputing  the  de  facto  existence  of  a  corporation,  espe- 
cially as  against  creditors,  where  he  attends  the  meetings  of 
stockholders,  or  otherwise  participates  in  the  business  of  the 
company,  thereby  inducing  others  to  act  upon  the  faith  of  his 
admissions  to  their  prejudice,  or  for  his  benefit.  "But  to  war- 
rant holding  a  person  estopped  from  disputing  the  existence  of 
a  corporation,  on  the  ground  that  he  has  co-operated  in  its  or- 
ganization and  action,  the  acts  shown  must  be  unmistakably 
corporate  acts  ":  2  Herman  on  Estoppel,  sec.  1247.  If  the  act 
done  or  admission  made  is  just  as  consistent  with  the  exist- 
ence of  an  unincorporated  association  as  of  one  incorporated, 
its  ambiguous  character  will  be  so  equivocal  as  not  to  raise  an 
estoppel:  Fredenburg  v.  Lyon  Lake  M.  E.  Church,  37  Mich. 
476. 

Conceding  that  the  mere  description  of  the  plaintiff  in  the 
title  of  the  cause  as  "  a  corporation  "  is  sufficient,  without  any 
positive  averment  in  the  complaint  of  its  corporate  character, 
or  without  alleging  whether  it  is  a  foreign  or  domestic  corpo- 
ration, defendants,  in  their  first  and  sixth  pleas,  deny  that 
there  was  at  the  commencement  of  this  suit  any  such  corpora- 
tion as  the  Montgomery  Trade  Company, — the  name  in  which 
the  suit  is  brought.  This  cast  on  the  plaintiffs,  under  the  prin- 
ciples above  stated,  the  burden,  either  to  prove  their  corporate 
existence  de  jure  or  de  facto,  by  admission  of  the  defendant,  or 
by  production  of  their  charter,  with  some  evidence  of  user  or 
acceptance,  or  by  other  competent  evidence,  or  else  to  show  an 
estoppel  which  would  operate  to  preclude  the  defendant  from 
denying  the  plaintiff's  corporate  existence.  The  only  fact  re- 
lied on  to  raise  such  estoppel,  suggested  in  the  demurrer  to 
these  pleas,  is  the  conduct  of  the  defendants  in  having  paid 
all  of  their  subscription  for  the  fifteen  shares  of  stock  except 
the  twenty  per  cent  here  sued  for,  which  latter  sum  is  alleged 
to  have  been  "  duly  and  regularly  called  in  by  the  plaintiff, 
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and  demand  therefor  made  upon  said  defendants,"  which 
they  refused  to  pay.     We  perceive  no  element  of  estoppel  in 

this  fact,  standing  alone.  The  circumstances  under  which 
this  subscription  was  paid  are  nowhere  stated.  It  does  not 
appear  that  it  was  called  for  by  assessments  made  even  under 
color  of  corporate  organization  or  capacity.  The  payment 
made  does  not  imply  a  recognition  of  corporate  existence,  or 
of  an  unequivocal  corporate  act  performed  by  the  plaintiff,  or 
any  participation  by  the  defendants  in  the  corporate  meetings 
or  proceedings.  There  is  nothing  inconsistent  between  the 
facts  alleged  in  the  complaint,  and  the  fact  of  defendants'  pay- 
ment of  eighty  per  cent  of  their  subscription  preliminary  to  any 
corporate  organization  then  contemplated,  or  in  anticipation 
of  such  event:  Somerset  <fc  K.  R.  R.  Co.  v.  Cushing,  45  Me.  524; 
Cabot  V.  Chapin,  6  Gush.  51;  Kansas  City  Hotel  v.  Harris,  51 
Mo.  464;  Knox  v.  Childershurg  Land  Co.,  86  Ala.  180. 

The  fact  that  all  the  capital  stock  was  not  subscribed  for 
might  have  been  a  good  defense  to  this  suit  against  the  de- 
fendants, under  the  general  rule  of  law,  apart  from  the  statute: 
Cook  on  Stock  and  Stockholders,  sec.  176.  But  the  statute 
has  changed  this  rule,  so  as  to  authorize  the  organization  of 
corporations  of  the  class  to  which  plaintiffs  prima  facie  belong, 
upon  the  payment  of  fifty  per  cent  of  the  propi  eJ  capital 
stock,  which  may  have  been  subscribed:  Code  1886,  sec.  1663; 
Code  1876,  sec.  1806;  Acts  1882-83,  p.  5. 

The  other  contentions  of  appellant  are  without  merit. 

It  follows  from  what  we  have  said  that  the  city  court  erred 
in  sustaining  the  demurrer  of  the  plaintiff  to  the  first  and 
sixth  pleas  of  the  appellants,  but  not  in  sustaining  the  demur- 
rers to  the  other  pleas. 

Reversed  and  remanded. 

Corporations  — Actions  by.  — A  corporation  suing  must  prove  its  incor- 
poration under  the  general  issue:    Welland  Canal  Co.  v.  Haihanoay,  8  Wend. 
480;  24  Am.  Dec.  51,  and  note  58;  Selma  etc.  B.  R.  v.  Tipton,  5  Ala.  787;  3& 
Am.  Dec.  344;  Harris  y.  Muskingum  Mfg.  Co.,  4  Blackf.  267;  29  Am.  Dec, 
372,  and  note;  Pkemx  Bank  v.  Curtis,  14  Conn.  437;  36  Am.  Dec.  492,  499 
but  compare  Inhabitants  of  Orono  v.  Wedgewood,  44  Me.  49;  69  Am.  Dec.  81 
West    Winsted  Ass'n  v.  Ford,   27  Conn.   282;  71   Am.  Dec.   66;  Harrison  v 
Martinsville  etc.   R.  R.  Co.,  16  Ind.  505;   79  Am.  Dec.  447;   compare  Com 
mercial  Bank  v.  Pfeiffer,  108  N.  Y.  242.    But  see  also  Harrison  t.  Martinsville 
etc.  R.  R.  Co.,  svpra,  where  it  is  held  that  pleading  the  general  issue  admits 
corporate  existence.     The  existence  of  a  corporation  is  proved  by  a  recital 
of  a  United  States  patent  that  plaintiff  is  "a  corporation  existing  under  the 
laws  of  the  state ":  Southern  P.  R.  R.  Co.  v.  Purcell,  77  Cal.  69;   compare 
Fresno  Canal  etc  Co.  v.   Warner,  72  CaL  379. 
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Corporations.  —  Ordinarily,  the  validity  of  corporate  existence  cannot  b» 
collaterally  aaaailed:  Dugganv.  Colorado  etc.  Co.,  11  Col.  113;  Southern  /*. 
B.  R.  Co.  V.  Purcell,  77  Cal.  69;  State  v.  Fuller,  96  Mo.  165;  Haskell  v.  Worth- 
ington,  94  Id.  560. 

Corporations  —  Actions  against.  —  When  a  corporation  is  defendant^ 
the  statute  does  not  require  that  its  charter  should  be  set  out,  or  even  that 
it  should  be  alleged  by  what  authority  defendant  was  made  a  corporation! 
Houston  Water  Works  v.  Kennedy,  70  Tex.  233.  No  recovery  can  be  had 
against  one  corporation  for  services  rendered  to  another  corporation  on  the 
ground  that  the  two  corporations  are  identical,  there  having  been  only  % 
change  in  name,  unless  such  fact  is  distinctly  alleged  and  proved:  McOregoTf^ 
V.  Fuller  Implement  Co.,  72  Iowa,  143. 

Estoppel  to  Dkny  Corporate  Existknce  by  contracting  with  the  cor- 
poration: See  Snyder  v.  Studebaker,  19  Ind.  462;  81  Am.  Dec.  415,  and  note 
419;  Welland  Canal  Co.  v.  Hathaway,  8  Wend.  480;  24  Am.  Dec.  51,  59,  60. 
One  who  has  contracted  with  an  apparent  corporation  as  such  is  estopped  iifc 
an  action  upon  such  contract  to  deny  the  existence  of  the  corporation:  Fresno 
Canal  etc  Co.  v.  Warner,  72  Cal.  379. 


Dudley  v.  Collier. 

187  Alabama,  431.J 
Corporations  —  Restrictions  by  State  on  Right  of  Foreign  Corpora- 
tions TO  Transact  Business  within  Scch  State.  —  Under  Alabama 
constitution  of  1875,  article  14,  section  4,  no  foreign  corporation  has 
authority  to  transact  business  in  that  state  without  having  at  least  one 
known  place  of  business,  and  an  authorized  agent  or  agents  therein. 
And  a  subsequent  statute  declares  that  "it  shall  not  be  lawful"  for  any 
person  to  a^st  as  agent,  or  transact  any  business  for  or  on  behalf  of  any 
such  corporation,  until  such  constitutional  requirement  is  complied  witht 
Sess.  Acts  1886-87,  pp.  102-104.  Without  compliance  with  the  condi- 
tions thus  imposed,  a  foreign  corporation  engaged  in  the  business  of 
loaning  money  on  mortgages,  and  it  was  held  that  an  agent  of  the  cor- 
poration could  not  maintain  an  action  to  recover  compensation  agreed 
to  be  paid  him  for  procuring  a  loan  from  the  corporation. 

WatU  and  Son,  and  Williamaon  and  Williams,  for  the  appel- 
lant. 

Roqiumore,  White  and  Long,  and  W.  R.  Houghton,  contra^ 

SoMERViLLE,  J.  The  suit  is  brought  by  the  appellees  for  a 
stipulated  compensation  agreed  to  be  paid  them  by  the  appel- 
lant, Dudley,  for  services  rendered  in  procuring  a  loan  of  money 
for  his  use. 

The  court  sustained  a  demurrer  to  the  sixth,  seventh,  and 
ninth  pleas  jointly,  and  this  ruling  is  assigned  as  error.  If 
either  of  these  pleas  constituted  a  good  defense,  the  ruling  is 
erroneous. 


56  Dudley  t?.  Collier.  [Alabama, 

The  sixth  plea  avers  that  "the  loan  and  contract  of  borrowing 
mere  to  be  made  with  a  foreign  corporation,  company,  or  asso- 
■ciation  having  no  authority  to  do  any  business  within  the  state 
of  Alabama,  and  that  an  agreement  to  pay  the  borrowed  money 
And  interest  thereon,  and  to  make  a  mortgage  upon  lands  in 
this  [Lowndes]  county  [Alabama],  was  to  be  made  with  a  for- 
eign corporation,  located  in  Great  Britain,  known  as  the 

of  London,  England;  and  the  said  corporation  had  no  known 
place  of  business  nor  authorized  agent  within  the  state  of  Ala- 
bama, and  had  never  been  authorized,  under  the  laws  of  Ala- 
bama, to  do  business  within  the  state  of  Alabama,  and  that  the 
plaintiffs  were  in  fact  the  agents  of  such  corporation." 

It  is  declared  in  article  14,  section  4,  of  our  present  consti- 
•tution,  that  "  no  foreign  corporation  shall  do  any  business  in 
this  state  without  having  at  least  one  known  place  of  business 
and  an  authorized  agent  or  agents  therein":  Const.  1875,  art. 
14,  sec.  4.  We  have  construed  this  to  be  a  police  regulation; 
"just  as  much,"  we  said,  "  a  police  regulation  for  the  protec- 
tion of  the  property  interests  of  the  citizens  of  the  state  as  a 
law  forbidding  vagrancy  among  its  inhabitants":  American 
Union  Tel.  Co.  v.  Western  Union  Tel.  Co.,  67  Ala.  26;  42  Am. 
Rep.  90.  The  general  assembly  passed  an  act  approved  Feb- 
ruary 28,  1887,  to  give  force  and  effect  to  this  section  of  the 
constitution,  in  which  it  required  that  every  foreign  corpora- 
tion or  company,  before  engaging  in  business  in  this  state, 
shall  file  in  the  office  of  the  secretary  of  state  an  instrument 
in  writing,  under  seal  of  such  company,  and  signed  officially 
by  the  president  and  secretary,  "  designating  at  least  one 
known  place  of  business  in  the  state,  and  an  authorized 
agent  or  agents  residing  thereat."  It  is  declared  that  "it 
shall  not  be  lawful"  for  any  person  to  act  as  agent,  or  trans- 
act any  business,  directly  or  indirectly,  for  or  on  behalf  of  any 
6uch  company  or  corporation,  until  this  requirement  is  com- 
plied with.  Any  one  who  shall  act  as  such  agent,  or  transact 
any  business  for  such  foreign  company,  without  having  first 
'Complied  with  such  requirement,  is  subjected  to  a  penalty  of 
-five  hundred  dollars,  payable  to  the  state.  The  company  itself 
that  transacts  or  engages  in  any  business  in  this  state,  before 
filing  such  instrument,  is  liable  to  a  penalty  of  one  thousand 
dollars:  Acts  1886-87,  pp.  102-104. 

The  contract  for  services  here  sued  on  bears  date  March  8, 
1887,  and  is  therefore  subsequent  to  the  foregoing  prohibitory 
enactment     The  casts,  then,  is  reduced  simply  to  this,  assum- 
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ing  the  facta  stated  in  the  plea  to  be  true,  as  admitted  by  the 
demurrer:  The  plaintiffs  are  the  agents  of  a  foreign  corpora- 
tion which  has  failed  to  comply  with  the  requirements  of  this 
statute.  Neither  the  corporation  nor  the  agents,  therefore,  are 
authorized  to  transact  any  business  in  Alabama.  A  loan  or 
borrowing  of  money  by  or  from  such  company,  in  this  state, 
is  an  unlawful  act,  subjecting  both  the  agents  and  the  com- 
pany to  a  heavy  penalty.  The  services  here  sued  for  are  for 
the  doing  of  this  prohibited  act.  The  consideration  of  the  de- 
fendant's promise  is  an  act  in  express  violation  of  the  consti- 
tution and  laws  of  Alabama.  The  contract  to  pay  for  such 
illegal  services  is  itself  necessarily  illegal,  as  a  promise  made 
in  consideration  of  an  act  forbidden  by  law;  and  being  exec- 
utory, the  courts  will  not  lend  their  aid  to  its  enforcement. 

It  is  an  established  rule  of  law,  supported  by  uniform  au- 
thority, that  when  a  statute  goes  no  further  even  than  to  im- 
pose a  penalty  for  the  doing  of  an  act,  a  contract  founded  on 
such  act  as  a  consideration  is  void,  although  the  statute  does 
not  pronounce  it  void,  nor  expressly  prohibit  it:  Woods  v. 
Armstrong,  54  Ala.  150;  25  Am.  Rep.  671,  and  note  675-678. 
In  the  present  case,  there  is  both  a  penalty  and  an  express 
prohibition. 

In  Woods  V.  Armstrong,  supra,  it  was  accordingly  held, 
where  a  statute  of  this  state  imposed  a  penalty  for  selling  any 
fertilizer  which  had  not  been  inspected,  analyzed,  and  stamped 
in  the  mode  prescribed  by  law,  a  note  given  for  the  purchase- 
money  of  such  fertilizer  sold  in  violation  of  this  requirement 
was  void.  This  ruling  has  been  followed  by  us  in  many  other 
cases. 

In  Milton  v.  Haden,  32  Ala.  30,  70  Am.  Dec.  523,  a  note 
given  for  the  lease  of  a  ferry  was  held  void,  on  the  ground  that 
the  lessor  had  no  license,  and  the  running  of  an  unlicensed 
ferry  was  prohibited  under  penalty. 

In  Harrison  v.  Jones,  80  Ala.  412,  we  held  that  no  recovery 
could  be  had  for  medical  services  rendered  by  an  unlicensed 
physician,  the  practice  of  medicine  in  this  state  without  such 
license  being  impliedly  prohibited  by  a  penalty.  This  ruling 
rests  upon  the  general  principle  that  when  a  statute  forbids 
under  a  penalty,  or  otherwise,  the  carrying  on  of  any  particu- 
lar business  without  a  license,  a  contract  made  for  services 
rendered,  or  goods  sold,  in  violation  of  the  requirements  of 
such  statute,  is  void;  especially  if  it  appears  that  the  object 
of  the  legislature  was  for  police  purposes,  and  not  solely  for 
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the  purpose  of  raising  revenue;  or  in  other  words,  where  the 
legislative  intent,  in  imposing  the  condition,  was  '*  the  main- 
tenance of  public  order  or  safety,  or  the  protection  of  the  per- 
sons dealing  with  those  on  whom  the  condition  is  imposed." 
Such,  at  least,  seems  to  be  the  better  and  later  view,  sus- 
tained by  the  more  recent  authorities:  3  Am.  &  Eng.  Ency.  of 
Law,  872;  Bishop  on  Contracts,  sec.  547;  Green  hood  on  Pub- 
lic Policy,  580-583.  Mr.  Wharton  states  the  rule  as  follows: 
"When  a  statute  imposes  a  penalty,  not  as  a  tax,  but  as  a 
punishment,  then  a  contract  to  do  the  thing  on  which  the 
penalty  is  imposed  is  ordinarily  unlawful;  and  so  when  an 
act  is  absolutely  prohibited.  And  when  conditions  on  the 
exercise  of  a  business  are  imposed  in  a  statute  for  the  main- 
tenance of  public  order,  or  the  protection  of  parties,  or  on 
grounds  of  public  policy,  the  contracts  by  such  persons,  in 
violation  of  the  statute,  are  void  ":  1  Wharton  on  Contracts, 
sec.  365;  Melchoir  v.  McCarty,  31  Wis.  252;  11  Am.  Rep.  605; 
Robertson  v.  Hays,  83  Ala.  290;  Prescott  v.  Battersby,  119  Mass. 
285;  Buxton  v.  Hamblen,  32  Me.  448. 

In  the  present  case,  it  is  perfectly  manifest  that  the  act  of 
February  28,  1887,  above  cited,  does  not  contemplate  the  as- 
sessment of  the  penalties  imposed  for  revenue,  but  only  for 
punishment.  It  is  even  provided  that  in  case  of  non-payment 
of  such  penalties,  the  offending  party  shall  be  imprisoned,  or 
sentenced  to  hard  labor,  for  a  period  not  exceeding  six  months: 
Acts  1886-87,  p.  10. 

The  case  of  Thorne  v.  Travelers'  Ins.  Co.,  80  Pa.  St.  15,  21 
Am.  Rep.  89,  is  one  not  unlike  this  in  principle.  The  stat- 
utes of  Pennsylvania  provided  that  any  foreign  insurance 
company  desiring  to  transact  business  in  that  state  should 
first  appoint  a  resident  agent  in  that  state,  on  whom  process 
could  be  served,  and  file  in  the  oflBce  of  the  auditor-general  a 
certified  appointment  of  such  agent,  and  a  copy  of  the  com- 
pany's charter.  A  written  application  for  a  license  to  transact 
business  in  the  state,  signed  by  such  agent,  was  also  required 
to  be  filed  in  some  public  office,  with  a  bond  of  the  agent  with 
a  specified  sum,  with  resident  securities,  approved  in  the  mode 
and  on  the  conditions  prescribed.  An  agent  who  transacted 
any  insurance  business  in  the  state  for  such  foreign  company 
without  previous  compliance  with  the  provisions  of  the  statute, 
including  the  procuring  of  the  license,  was  made  guilty  of  a 
misdemeanor,  and  subjected  to  a  fine  of  five  hundred  dollars. 
The  conditions  of  the  statute  not  having  been  complied  with 
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by  the  plaintiff  insurance  company,  it  was  held  that  a  suit 
against  the  agents  and  the  sureties  on  his  bond  would  not  lie 
for  moneys  collected  by  the  agent  in  the  course  of  his  agency. 
The  principle  on  which  this  conclusion  was  based  is,  that  the 
doing  of  the  business  by  the  agent  was  expressly  prohibited 
by  the  statute,  and  was  authorized  by  the  company,  and  that 
no  recovery  could  be  had  on  the  bond  without  proving  that 
the  company  and  the  agent  had  both  violated  the  law;  or  in 
other  words,  without  the  aid  of  the  illegal  transaction  the  com- 
pany had  no  case. 

Under  the  principles  settled  by  the  foregoing  authorities,  to 
which  many  others  might  be  added,  we  are  of  opinion  that  the 
facts  stated  in  the  sixth  plea  constituted  a  good  defense  to  the 
action,  showing  that  the  contract  of  loan  was  one  in  violation 
of  the  statute,  and  void,  therefore,  for  illegality.  The  promise 
of  the  defendant  as  a  consideration  for  procuring  such  a  loan 
was  equally  illegal  and  void,  as  an  agreement  to  pay  for  the 
doing  of  an  act  prohibited  by  law,  and  punishable  by  a 
penalty. 

Analogous  statutes  in  other  states  regulating  the  doing  of 
business  by  foreign  corporations  have  been  frequently  con- 
strued by  the  highest  courts  of  those  states  in  accordance  with 
the  views  which  we  have  above  expressed:  Cincinnati  Assnr.  Co. 
V.  Rosenthal,  55111.  85;  8  Am.  Rep.  626;  JEtna  Ins.  Co.  v.  Har- 
vey, 11  Wis.  394,  412;  Hoffman  v.  Banks,  41  Ind.  1;  Union 
Cent.  Life  Ins.  Co.  v.  Thomas,  46  Id.  44;  Bank  v.  Page,  6  Or. 
431;  In  re  Comstock,  3  Saw.  218;  Semple  v.  Bank,  5  Ind.  88; 
Williams  v.  Cheney,  3  Gray,  215;  Jones  v.  Smith,  3  Id.  500;  2 
Morawetz  on  Corporations,  2d  ed.,  sees.  661-665. 

Whether  a  foreign  corporation,  when  sued,  could  take  ad- 
vantage of  its  own  failure  to  comply  with  the  requirements  of 
the  statute  by  setting  up  the  invalidity  of  its  contract,  presents 
another  question,  which  does  not  arise  in  this  case:  Brooklyn 
Life  Ins.  Co.  v.  Bledsoe,  52  Ala.  538. 

The  case  of  Sherwood  v.  Alvis,  83  Ala.  115,  3  Am.  St.  Rep. 
695,  was  based  on  a  transaction  occurring  prior  to  the  enact- 
ment of  the  above  statute  enforcing  the  constitutional  pro- 
vision; and  what  was  said  in  that  case  in  reference  to  the 
effect  of  this  statute  was  not  necessary  for  the  decision  of  the 
case.  The  mortgage  securing  the  loan,  moreover,  had  been 
foreclosed  under  the  power  of  sale,  so  as  to  cut  off  the  equity 
of  redemption,  and  the  transaction  was,  in  a  measure,  an  exe- 
cuted contract.     We  held  that,  in  such  a  case,  an  action  of 
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ejectment  for  the  land  purchased  at  the  mortgage  sale  would 
lie  by  the  purchaser.  That  case  is,  on  these  and  other  grounds, 
distinguished  from  this:  Elston  v.  Piggott,  94  Ind.  14. 

The  court  erred  in  sustaining  the  demurrer  to  the  pleas; 
and  for  this  error  the  judgment  must  be  reversed,  and  the 
cause  remanded. 

Reversed  and  remanded. 

Corporations,  Foreign.  — Contracts  with  foreign  corporations  ar«  not 
void,  though  disregarding  the  constitutional  provisions  in  Alabama  requiring 
foreign  corporations  to  have  a  resident  agent  before  they  can  lawfully  engage 
in  business  in  that  state:  Sherwood  v.  Alvia,  83  Ala.  115;  3  Am.  St.  Bep.  695, 
and  note  699;  compare  American  U.  Tel.  Co.  v.  Western  U.  Tel.  Co.,  67  Ala, 
26;  42  Am.  Rep.  90,  sis  to  the  inability  of  a  state  to  exclude  a  foreign  tele- 
graph company  from  its  boundaries.  But  a  foreign  insurance  company  can- 
not make  contracts  which  it  can  enforce  until  it  complies  with  the  state  laws 
regulating  insurance  companies:  Cincinnati  etc  Asaur.  Co.  v,  Rosenthal,  55  IlL 
85;  8  Am,  Rep.  626;  compare  Thcyrne  v.  Travelers'  Ins.  Co.,  80  Pa.  St.  15;  21 
Am.  Rep.  89.  As  to  rights  of  a  foreign  corporation  doing  business  in  another 
state,  see  note  to  Young  v.  South  Tredegar  Iron  Co.,  4  Am.  St.  Rep.  760. 
A  foreign  corporation  organized  to  act  as  general  agent  of  its  members,  and 
employing  no  capital  in  the  state,  is  not  subject  to  the  provisions  of  law  re- 
quiring a  statement  showing  its  title,  object,  and  the  location  of  its  offices 
and  the  names  of  its  agents  within  the  state:  Kilgore  v.  Smith,  122  Fa.  St.  48, 
Corporations  are  the  creatures  of  the  state  where  found,  and  have  no  right  of 
recognition  in  other  states  except  upon  the  terms  which  those  states  pre- 
scribe, and  therefore  they  are  not  citizens  under  article  4  and  article  14  of 
the  amendments  to  the  United  States  constitution:  List  v.  Commonwealth,  118 
Pa.  St.  322.  The  domicile  of  a  corporation  is  deemed  to  be  in  the  county 
where  it  hew  its  principal  office  and  place  of  business:  Holgate  v.  Oregon  P. 
R.  R.  Co.,  16  Or.  123.  In  Virginia,  service  upon  a  corporation,  whether 
resident  or  foreign,  must  be  upon  ein  officer  or  agent  resident  in  that  state: 
Dillard  v.  Central  7.  Iron  Co.,  82  Va.  734, 

CoRi'OEATiONS  —  PowER  OF  A  Statb  TO  DiscRiMiNATB  against  foreign 
corporations:  See  note  to  Ducat  v,  Chicago,  95  Am.  Dec.  536. 

Contracts,  What  are  Void  by  Statute:  See  Woodt  t.  ArmHrong,  54 
Ala.  150;  25  Am.  Rep.  671,  and  extended  note  674-678. 


Graves  v.  Smith. 

\S1  Alabama,  450.  J 
Pastt-walls  —  Ownership,  and  Riqht  to  Inckiabi  Hbioht  or  — 
When  a  party-wall  is  erected,  one  half  on  the  land  of  each  adjoining 
proprietor,  they  do  not  own  it  as  tenants  in  common,  but  each  is  the 
owner  in  severalty  of  his  half,  with  an  easement  of  support  in  his  neigh- 
bor's half;  and  each  may  increase  the  height  of  his  half  of  tiie  wall,  at 
least,  if  not  of  the  entire  party-wall,  when  it  can  be  done  without  dam« 
age  to  the  other  proprietor. 
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Partt-wall  kust  Ordikarilt  bb  CJoNSTRxnti)  TO  Mbak  ▲  BoLZB  Wall, 
without  windows  or  openings;  and  in  the  absence  of  itatatory  regula- 
tion, or  express  agreement  between  the  parties,  neither  haa  the  right  to 
make  windows  or  openings  in  the  wall;  and  snch  right  is  not  conferred 
by  an  agreement  giving  either  one  the  right  "to  use  said  party -wall  free 
of  expense  in  the  erection  of  any  building  which  he  may  wish  to  erect 
on  said  lot. " 

Ikjumction.  —  One  Part  Owner  of  Party-wall  mat  b«  Enjoined,  at 
the  suit  of  the  other,  from  making  windows  or  other  openings  in  the 
wall. 

Martin  and  McEachin,  Graven  and  Blakey,  and  WatU  and 
Son,  for  the  appellant. 

Webb  and  TiUman,  contra. 

SoMERViLLE,  J.  The  bill  was  filed  by  the  appellee,  Smith, 
to  enjoin  the  appellants  from  raising  the  height  of  a  party-wall, 
with  windows  and  openings  constructed  in  it,  so  as  to  impair 
it  as  a  dead  or  solid  wall.  The  wall  was  two  stories  high,  and 
eighteen  inches  thick,  being  so  constructed  as  to  occupy  nine 
inches  of  each  of  the  adjoining  lots  of  the  complainant  and 
the  defendant  Graves  respectively,  the  former  holding  under 
one  Wright  by  purchase.  It  was  agreed  in  writing  between 
Graves  and  Wright — and  it  is  not  denied  that  this  covenant 
so  runs  with  the  land  as  to  bind  Smith  —  "that  the  said  wall 
is,  and  always  shall  remain,  a  party-wall  between  the  said 
owners  of  said  lots,  their  heirs  and  assigns;  and  the  said  Wil- 
liam H.  Graves,  his  heirs  and  assigns,  shall  have  the  right  to 
use  the  said  party-wall  free  of  expense  in  the  erection  of  any 
building  which  he  or  they  may  wish  to  build  upon  said  lot." 

The  agreement  in  terms  creates  a  party-wall  out  of  this 
division  wall;  and  by  a  party-wall  we  must  understand  a  wall 
between  tbe  estates  of  adjoining  owners  which  is  used  for  the 
common  benefit  of  both,  chiefly  in  supporting  the  timbers 
used  in  the  construction  of  contiguous  houses  on  such  estates: 
1  Washburn  on  Real  Property,  5th  ed.,  385.  Where  such  a 
wall  is  erected,  one  half  on  the  land  of  each  adjoining  proprie- 
tor, it  does  not  render  them  tenants  in  common,  but  each  is 
the  owner  in  severalty  of  his  part,  both  of  the  wall  and  the 
land  on  which  it  stands;  but  the  title  of  each  is  qualified  by 
a  cross-easement  in  favor  of  the  other,  which  entitles  him  to 
support  his  building  by  means  of  the  half  of  the  wall  belonging 
to  his  neighbor.  In  other  words,  each  proprietor  owns  his  own 
half  in  severalty,  with  an  easement  of  support  from  the  other 
half  of  his  neighbor's:  Block  v.  Isham,  28  Ind.  37;  92  Am.  Dec. 
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287,  note  291,  292;  2  Washburn  on  Real  Property,  5th  ed., 
386;  Tiedeman  on  Real  Property,  sec.  620.  It  is  commonly 
held  that  each  part  owner  may  certainly  increase  the  height  of 
his  half  of  the  wall,  or  so  much  as  stands  on  his  own  land, 
if  he  does  not  thereby  endanger  or  injure  the  wall,  he  being 
responsible  for  the  resulting  damage  occasioned  by  any  change 
in  the  structure  not  required  for  repairs:  Andrae  v.  Haseltine, 
68  Wis.  395;  46  Am.  Rep.  635.  And  according  to  the  better 
view,  as  supported  by  the  weight  of  authority,  each  proprietor 
has  the  lawful  right  to  increase  the  height  of  the  entire  party- 
wall,  when  it  can  be  done  without  injury  to  the  adjoining 
building,  and  without  impairing  the  value  of  the  cross-ease- 
mer^,  to  which  the  neighboring  proprietor  is  entitled:  Brooks 
V.  Curtis,  50  N.  Y.  639;  10  Am.  Rep.  545;  Block  v.  Isham,  92 
Am.  Dec.  295,  note. 

This  right  to  raise  the  height  of  the  wall,  however,  seems  to 
be  implied  in  the  privilege  conferred  on  Graves  by  the  agree- 
ment which  gives  him  "the  right  to  use  said  party-wall  free 
of  expense  in  the  erection  of  any  building  which  he  may  wish 
to  build  upon  said  [adjoining]  lot."  This  right,  moreover,  is 
conceded  to  the  defendants,  and  no  effort  is  made  by  the  com- 
plainant to  prevent  the  mere  raising  or  increasing  the  height 
of  the  wall.  The  prayer  for  injunction  goes  only  to  restraining 
the  insertion  of  the  windows  or  openings. 

There  is  no  statute  in  this  state  regulating  the  subject  of 
party-walls,  as  in  England  and  some  of  the  American  states. 
The  question  is,  therefore,  to  be  determined  by  the  principles 
of  the  common  law  bearing  on  easements  of  this  nature.  It 
is  our  opinion  that  a  party-wall  must  ordinarily  be  construed 
to  mean  a  solid  wall  without  windows  or  openings.  Such 
openings  tend  to  weaken  the  strength  of  the  structure,  and  im- 
pair its  value  for  lateral  support  of  the  adjoining  building. 
They  prevent  or  render  inconvenient  the  utilization  of  the 
wall  for  the  erection  of  an  additional  story  for  the  building. 
They  also  increase  the  hazards  of  fire,  and  injuriously  affect 
the  adjoining  proprietor  by  unduly  exposing  his  premises  in 
various  other  objectionable  ways,  which  readily  suggest  them- 
selves without  any  elaborate  enumeration.  If  allowed  to  con- 
tinue, moreover,  for  a  period  of  twenty  years,  the  privilege  of 
the  adjoining  owner  would  mature  into  a  perfect  legal  right 
under  the  doctrine  of  prescription:  Ulbricht  v.  Eufaula  Water 
Co.,  86  Ala.  587;  11  Am.  St.  Rep.  72.  The  cross-easement 
wl  eh  the  appellee  had  in  the  wall  was,  in  our  opinion,  vio- 
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lated  by  the  attempt  of  the  defendants  to  create  the  openings 
for  the  windows  sought  to  be  restrained  by  injunction. 

It  is  too  obvious  for  argument  that  the  doctrine  of  ancient 
lights  has  no  sort  of  bearing  on  this  case  in  any  aspect  in 
which  it  can  be  viewed.  The  difterence  is  between  the 
maintenance  of  windows  in  one's  own  walls  and  those  of  an- 
other. 

The  authorities  fully  support  this  view,  and  leave  no  doubt 
of  the  jurisdiction  of  equity  to  interfere  in  such  cases  by  in- 
junctive relief:  Dauenhauer  v.  Devine,  51  Tex.  480;  32  Am. 
Rep.  627;  Vansyckle  v.  Tryson,  6  Phila.  401;  Sxdlivan  y.  Graf- 
fort,  35  Iowa,  531;  Block  v.  Isham,  92  Am.  Dec.  297,  note;  St. 
John  v.  Sweeney,  59  How.  Pr.  175;  Vollmer's  Appeal,  61  Pa.  St. 
118. 

The  case  of  Weston  v.  Arnold,  L.  R.  8  Ch.  1090,  seems  to 
support  the  view  that  a  wall  may  be  a  party-wall  to  such 
height  as  it  belongs  in  common  to  two  adjoining  buildings, 
and  cease  by  implication  to  be  such  for  the  rest  of  its  height; 
but  this  decision  is  opposed  to  the  weight  of  authority,  and  wia 
decline  to  approve  it. 

The  chancellor  did  not  err  in  granting  the  relief  prayed  in 
the  bill,  and  in  perpetuating  the  injunction  on  the  proof  made 
in  the  case. 

Afl&rmed.        '  

Party -WALLS  —  What  Constitutes,  —  For  definition  and  nature  of  party- 
walls,  as  well  as  the  law  respecting  windows  and  openings  in  party-walls, 
see  extended  note  to  Block  v.  Isham,  92  Am.  Dec.  289-306;  Moloney  v.  Dixon, 
65  Iowa,  136;  54  Am.  Rep.  1. 

Party- WALLS,  Increasing  the  Height  of:  See  Brooks  v.  Ourtia,  50  N.  Y. 
639;  10  Am.  Rep.  545;  Andrae  v.  HaseUine,  58  Wis.  395;  46  Am.  Rep.  635; 
Dauenhauer  v.  Devine,  51  Tex.  480;  32  Am.  Rep.  627. 


Tea  QUE  V.  Martin. 

r87  Alabama,  500.J 
Fraudulent  Conveyance  —  When  Bill  to  Cancel  as  Cloud  on  Title  will 
mot  Lie. — Purchaser  of  land  at  sheriff's  sale,  nnder  execution  against 
a  debtor  who  has  fraudulently  conveyed  the  land  to  his  vendee,  has  a  plain 
and  adequate  remedy  at  law  by  action  of  ejectment,  and  cannot,  while 
out  of  possession,  maintain  a  bill  in  equity  to  cancel  the  fraudulent  con- 
veyance as  a  cloud  on  his  title. 

Bill  filed  by  Teague  against  Martin,  seeking  to  have  can- 
celed a  fraudulent  conveyance,  as  a  cloud  on  the  complain- 


64  Teaque  v.  Martin.  [Alabama, 

ant's  title  to  certain  land.  The  complainant  bought  the  land 
at  sheriflF'g  sale  under  execution  against  one  Burns,  who  had 
previously  executed  a  conveyance  of  the  land  to  the  defend- 
ant, Martin,  which  conveyance  was  alleged  to  have  been  made 
with  the  fraudulent  intent  of  hindering  and  delaying  the 
grantor's  creditors.  The  chancellor  dismissed  the  bill,  and 
his  decree  is  assigned  as  error. 

Kelly  and  Smith,  for  the  appellant. 

SoMERViLLE,  J.  In  Smith  v.  Cockrell,  66  Ala.  64,  it  was 
held  that  a  purchaser  of  land  at  a  sheriff's  sale,  under  execu- 
tion against  a  debtor  who  has  made  a  fraudulent  conveyance 
of  the  legal  title  to  his  vendee,  had  a  plain  and  adequate  rem- 
edy at  law  by  action  of  ejectment,  and,  for  this  reason,  he 
cannot,  before  recovery  of  possession,  file  a  bill  against  the 
purchaser  to  cancel  the  fraudulent  deed  as  a  cloud  on  his 
title.  I  dissented  from  the  conclusion  reached  by  the  major- 
ity of  the  court  in  that  case,  and  have  had  no  reason  to  change 
my  opinion  as  then  expressed,  in  support  of  which  I  might 
add  other  authorities  if  I  were  disposed  to  reopen  the  discus- 
sion: Sands  v.  Hildreth,  14  Johns.  Ch.  493;  Hildreth  v.  Sands, 
2  Id.  36;  Leigh  v.  EverharVs  Ez\  4  T.  B.  Mon.  379;  16  Am. 
Dec.  160.  But  Smith  v.  Cockrell,  supra,  has  been  uniformly 
and  many  times  followed  since  it  was  decided,  and  the  prac- 
tice is  now  settled  in  accordance  with  that  ruling;  and  for 
this  reason  I  am  now  disposed  to  follow  it:  Grigg  v.  Swindall, 
67  Ala.  187;  Pettus  v.  Glover,  68  Id.  417;  Betts  v.  Nichols,  84 
Id.  278. 

On  the  authority  of  these  cases,  the  bill  in  this  case  was 
properly  dismissed,  as  being  without  equity. 

Afl&rmed. 


Fraudulent  Cohvetanoss  —  Cloud  on  Titlb.  — Purchaser  at  a  judicial 
sale  of  realty,  previously  conveyed  by  the  judgment  debtor  to  defraud  his 
creditors,  has  no  ground  for  a  bill  in  equity  to  cancel  such  fraudulent  con- 
veyance, because  he  has  an  adequate  remedy  at  law:  Betts  v.  Nichols,  84  Ala. 
278,  and  other  Alabama  cases  therein  cited;  compare  J/urwon  v.  Munson,  28 
Conn.  582;  73  Am.  Dec.  693. 

Equity  —  Cloud  on  Titlb.  —  Courts  of  equity  will  not,  under  pretense  of 
removing  a  cloud,  try  the  legal  titles  to  realty,  but  will  remit  them  to  a  court 
e<  law  for  that  parpoM:  Br*nm  r.  Caimnet  etc  Co.,  123  HI.  104. 
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Knox  v,  Aemistead. 

r87  Alabama,  611:] 
MORTOAOBS  —  PUBCHAAI  BY  MoRTOAQBB  AT  SaLB  UNDER  PoWBB.  —  Mort- 
gagee who  parchaaes  at  a  sale  made  under  a  power  to  sell  in  the  mort- 
gage, the  instrument  not  authorizing  him  to  become  the  purchaser, 
thereby  arms  the  mortgagor  with  the  option,  if  expressed  in  a  reasonable 
time,  to  affirm  or  disaffirm  the  sale,  and  this,  without  reference  to  the 
fairness  of  the  sale  or  the  fullness  of  the  price.  But  the  mortgage  may 
expressly  confer  authority  to  purchase  upon  the  mortgagee,  and  if  he 
then  becomes  the  purchaser,  the  mortgagor  cannot  disaffirm  the  sale,  and 
be  allowed  to  redeem,  without  alleging  and  proving  facts  which  would 
generally  invalidate  a  purchase  by  any  one  else  under  the  same  circum- 
stances. 

Bill  filed  by  E.  N.  Knox  against  W.  B.  and  E.  S.  Armi- 
stead,  seeking  to  set  aside  a  sale  of  land  under  a  power  in  a 
mortgage.     The  material  facts  appear  in  the  opinion. 

R.  M.  Williamson,  for  the  appellant. 

Sayre,  Stringfellow,  and  Le  Grand,  contra. 

McClellan,  J.  On  March  20,  1885,  the  appellant,  being 
joined  therein  by  his  wife,  Daisy  Knox,  executed  to  the  appel- 
lees a  mortgage  on  certain  lands  to  secure  them  against  a  con- 
tingent liability,  which  they  had  assumed  as  accommodation 
acceptors  for  him. 

The  mortgage  contained  a  power  of  sale,  and  an  authoriza- 
tion to  the  mortgagees  to  purchase  at  any  sale  that  should  be 
had  thereunder,  in  the  following  words:  "In  the  event  of  said 
sale,  the  said  W.  B.  Armistead  and  Son,  or  either  of  them, 
their  heirs,  assigns,  agents,  or  attorneys,  are  authorized  and 
empowered  to  purchase  said  property,  the  same  in  all  respects 
as  if  they  were  strangers  to  this  conveyance.  And  should 
they  so  purchase  said  property,  the  auctioneer  making  said 
Bale  is  hereby  directed  and  empowered  to  make  and  execute 
a  deed  to  them  for  the  same.  And  we  do  covenant  with  the 
said  W.  B.  Armistead  and  Son  that  we  will  forever  warrant 
and  defend  the  title  so  made  against  the  lawful  claims  and 
demands  of  all  persons."  The  mortgagees,  having  had  to  pay 
their  acceptance,  sold  the  land  under  and  in  conformity  with 
the  mortgage,  and,  as  alleged  in  the  bill,  Elliott  Armistead, 
one  of  the  firm  of  W.  B.  Armistead  and  Son,  became  the  pur- 
chaser, and,  with  the  said  W.  B.,  took,  and  has  since  held, 
possession  of  said  land.  The  bill  filed  by  E.  N.  Knox,  rely- 
ing on  the  naked  facts  above  stated,  and  without  in  any  man- 
ner, or  with  respect   to   any   matter   connected   directly  or 
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indirectly  with  the  transaction,  imputing  fraud  or  unfairness, 
or  bad  faith,  or  oppression,  or  inadequacy  of  price,  or  a  failure 
to  comply  with  the  terms  of  the  instrument,  '*  disavows  said 
sale  as  an  execution  of  the  mortgage,"  and  seeks  to  redeem 
the  land  from  the  mortgagee  upon  such  terms  as  to  the  court 
may  seem  just.  There  was  a  demurrer  to,  and  a  motion  to 
dismiss,  the  bill  for  want  of  equity.  The  demurrer  was  sus- 
tained, the  bill  dismissed,  and  the  decree  of  the  chancery  courtl 
to  that  end  is  here  assigned  as  error. 

It  is  well  settled  in  this  state,  in  consonance  with  the  gen- 
eral doctrine  elsewhere,  that  where  a  mortgagee  purchases  at 
a  sale  made  under  a  power  to  that  end  contained  in  the  mort- 
gage, the  instrument  not  authorizing  the  mortgagee  to  become 
the  purchaser,  he  thereby  "arms  the  mortgagor  with  the  option, 
if  expressed  in  a  reasonable  time,  of  aflBrming  or  disaflBrming 
the  sale,  and  this,  without  reference  to  the  fairness  of  the  sale 
or  the  fullness  of  the  price  ":  Garland  v.  Watson,  74  Ala.  324; 
Harris  v.  MUler,  71  Id.  26;  EzzeU  v.  Wat8<m,  83  Id.  120. 

Such  sales,  it  is  manifest,  are  not  absolutely  void,  but  void- 
able only  at  the  election  of  the  mortgagor.  Doubtless  he  might 
eflFectually  ratify  the  sale  immediately  after  its  consummation, 
so  at  least  as  to  put  on  him  the  onus  of  affirmative  impeach- 
ment of  its  fairness  in  any  subsequent  attack  he  might  make 
upon  it.  It  is  axiomatic  that  an  act  which  may  be  ratified  is 
in  limine  capable  of  authorization.  The  point  appears  never 
to  have  been  passed  on  in  this  court,  but  all  the  text-writers 
and  adjudications  of  other  courts,  while  maintaining  in  its 
severest  integrity  the  doctrine  of  the  cases  cited  above,  are 
equally  pronounced  in  the  assertion  of  the  correlative  prin- 
ciple that  the  mortgage  may  expressly  confer  the  power  and 
authority  to  purchase  upon  the  mortgagee  and  his  exercise  of 
that  power  in  good  faith  will  not  vitiate  the  sale:  Perry  on 
Trusts,  sec.  625;  Tiedeman  on  Real  Property,  p.  290,  sec.  365; 
2  Story's  Eq.  Jur.,  sec.  1027,  note  3;  2  Jones  on  Mortgages,  sec. 
1883;  Elliott  v.  Wood,  45  N.  Y.  71;  HaU  v.  Bliss,  118  Mass. 
654;  19  Am.  Rep.  476;  Robinson  v.  Amateur  Ass'n,  14  8.  C.  148. 

Mortgagors  are  allowed  to  redeem  from  a  mortgagee  who 
has  purchased  under  a  power  which  did  not  authorize  him  to 
do  60,  on  the  theory  that  there  has  been  no  sale  made,  —  no 
valid  execution  of  the  power.  It  would  be  to  the  last  degree 
anomalous  to  allow  that  theory  to  obtain  with  respect  to  a  sale 
and  purchase  made  in  strict  harmony  with  the  terms  of  the 
instrument,  and  in  strict  compliance  with  an  authorization 
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which  all  the  cases  concur  in  holding  the  mortgagor  was  fully 
competent  to  make  and  bind  himself  by.  To  so  hold  would 
be  to  render  nugatory  an  important  stipulation  of  the  contract 
entirely  within  the  competency  of  the  parties  to  enter  into,  and 
not  offensive  to  any  principle  of  law:  Perry  on  Trusts,  p.  166, 
sec.  602  y;  Doolittle  v.  Lewis,  7  Johns.  Ch.  45;  11  Am.  Dec. 
389. 

The  true  rule,  we  apprehend,  is  stated  in  Jones  on  Mort- 
gages to  be,  that  the  court  will  not  interfere  with  a  purchase 
by  a  mortgagee  under  such  a  provision,  unless  there  be  some 
other  objection,  which  would  generally  invalidate  a  purchase 
by  any  one  else  under  the  same  circumstances:  2  Jones  on 
Mortgages,  p.  730,  sec.  1883. 

The  effect  of  such  authorization  is,  at  least,  to  waive  the 
mortgagor's  right  to  treat  the  trust  as  continuing,  and  to  re- 
deem from  the  purchasing  mortgagee,  without  reference  to  the 
fairness  of  the  sale,  and  to  put  upon  him  the  onus  of  impeach- 
ing the  transaction  by  appropriate  allegation  sustained  by 
that  measure  of  proof  which  is  ordinarily  essential  to  support 
affirmative  averments.  The  bill  in  this  case  is  devoid  of  such 
allegations,  as  we  have  seen;  and  the  demurrer  to  it  for  want 
of  equity  was  properly  sustained. 

Affirmed.  

Mortgages.  —  A  mortgage  sale  whereunder  the  mortgagee  purchases,  is  not 
void,  but  merely  voidable:  Allen  v.  Ranson,  44  Mo.  263;  100  Am.  Dec.  282,  and 
cases  in  note  286,  287;  Blockley  v.  Fowler,  21  Cal.  326;  82  Am.  Dec.  747,  and 
note  749;  Imhoden  v.  Hunter,  23  Ark.  622;  79  Am.  Dec.  116,  and  note  122; 
Etxell  V.  WcUam,  83  Ala.  120. 

MoBTGAGK.  —  A  mortgagee  may  buy  the  mortgaged  property,  or  a  part 
thereof,  by  private  agreement,  or  under  legal  authority,  but  such  a  purchase 
extinguishes  the  mortgage  debt  to  the  extent  of  the  value  of  the  property 
purchased:  Ckurh  r.  Jaekwn,  64  N.  H.  388;  Bkckeley  v.  Branyan,  26  S.  C. 
424. 


Manning  v,  Maroney. 

[87  Alabama,  563.] 

Plbadiko  and  Praoticb.  —  Sustaining  Demurrer  to  Special  Plea,  n 
Error  at  All,  is  error  without  injury  when  the  same  defense  is  equally 
available  under  the  general  issue,  which  was  also  pleaded. 

Pleading  —  When  Plea  Verified  by  Affidavit  la  Necessary.  —  The 
complaint  in  an  action  by  an  indorsee  against  the  drawer  of  s  bill  of  ex- 
change averred  the  instrument  to  be  the  property  of  the  plaintifif,  trans- 
ferred to  him  by  the  indorsement  of  the  payee,  and  there  was  no  sworn 
plea  (Ala.  Coda,  sees.  2676,  2770)  denying  the  fact  of  ownership.     In 
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■nch  ease  the  validity  of  the  transfer  could  not  be  questioned,  and  the 
bill  was  properly  admissible  in  evidence. 

EviDBNCB  —  Admissibilitt  IN,  OF  BiLL  OF  EXCHANGE.  —  Bill  of  exchang© 
is  admissible  as  evidence  in  an  action  thereon  without  preliminary  proof 
of  demand,  protest,  and  notice  of  dishonor,  or  a  waiver  of  them,  these 
facts  being  mere  matter  of  defense;  and  the  fact  that  it  was  mutilated, 
because  of  identifying  words  written  on  it  by  the  commissioner,  when 
it  was  attached  as  an  exhibit  to  a  deposition,  does  not  render  it  inad- 
missible  as  evidence. 

KviDKNCE.  —  Contents  of  Paper  Which  is  beyond  JxmisDiarioN  or  Court 
CAN  BB  Proved  by  Secondary  Evidence  without  accounting  for  the 
non-production  of  the  paper. 

Pleadinq  —  Evidence.  —  It  is  Long-settled  Rule  of  Pleading  and  Evi- 
dence that  facts  which  excuse  demand  and  notice  will,  in  law,  be  deemed 
proof  of  such  demand  and  notice.  Allegation  of  demand  and  notice  may, 
therefore,  be  proved  by  any  facts  showing  a  waiver  of  them. 

Negotiable  Instruments.  —  If  Drawer  of  Bill  Countermands  Instruc- 
tions to  the  drawee  to  pay  it,  he  thereby  dispenses  with  the  necessity  of 
protest  and  notice  of  dishonor  to  himself. 

Negotiable  Instruments  —  Set-off.  —  By  Express  Provision  of  Alabama 
Code,  Section  2684,  commercial  paper  negotiated  for  value  before  ma- 
turity is  not  subject  to  set-off  or  recoupment. 

Set-off  —  Partnership  Demand  against  Individual  Claim.  —  In  an  ac- 
tion on  a  bill  of  exchange  brought  by  an  indorsee  against  the  drawer,  a 
demand  due  from  the  payee  to  a  partnership  of  which  the  defendant  is  a 
member,  if  available  as  a  set-off  in  any  case,  is  not  so  available  unless  it  is 
made  to  appear  that  the  other  partners  gave  their  consent  to  such  use  of 
the  claim  before  the  assignment  of  it  to  the  defendant,  and  that  the 
plaintiff  had  knowledge  of  their  consent.  The  consent  given  at  the  trial 
cannot  be  made  to  relate  back  to  the  date  of  the  assignment,  so  as  to 
make  the  set-off  good. 

Action  by  Frank  M.  Maroney  against  William  Manning, 
founded  on  a  bill  of  exchange  drawn  by  the  defendant  on 
Hill,  Fontaine,  &  Co.,  and  payable  to  the  order  of  La  Fayette 
Maroney,  by  whom  it  was  indorsed  to  the  plaintiflF.  The  bill 
was  for  ninety  dollars,  dated  October  23, 1886,  and  the  drawees 
resided  in  Memphis,  Tennessee.  A  special  count  in  the  com- 
plaint alleged  that  the  .bill  was  not  paid  or  accepted  on  pre- 
sentation and  demand,  the  defendant  having  notified  the 
drawees  not  to  pay  it.  The  court  overruled  a  demurrer  to  the 
special  count,  and  sustained  a  demurrer  to  the  defendant's 
second  plea,  which  averred  a  failure  to  present  the  bill  sued 
on,  and  to  give  due  notice  of  dishonor.  Issue  was  joined  on 
the  pleas  of  non  assumpsit  and  set-off.  On  the  trial  the  de- 
fendant objected  to  the  admission  of  the  bill  in  evidence: 
1.  Because  it  did  not  appear  on  its  face  to  be  the  property  of 
the  plaintiff;  2.  Because  it  was  mutilated;  3.  Because  there 
was  no  proof  that  it  had  ever  been  presented  to  the  drawees 
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for  acceptance  or  payment;  4.  Because  there  was  no  proof  of 
notice  to  the  defendant  of  the  bill's  dishonor.  These  several 
objections  were  overruled,  and  the  defendant  excepted.  The 
deposition  of  N.  Fontaine,  one  of  the  drawees  of  the  bill,  taken 
on  interrogatories,  was  offered  in  evidence  by  the  plaintiff. 
The  third  interrogatory  was,  whether  the  bill  had  ever  been 
presented  to  the  drawees  for  payment  or  acceptance;  and  the 
witness  answered  that  it  was  sent  to  them  in  a  letter  by  one 
Winston,  the  plaintiff's  attorney,  "for  remittance,  and  was 
returned  to  him  by  us,  by  letter,  as  Hill,  Fontaine,  &  Co.  had 
been  instructed  by  letter  from  William  Manning  not  to  pay 
the  same."  The  defendant  objected  that  the  answer  of  the 
witness  Fontaine  was  not  responsive  to  the  interrogatory,  and 
had  relation  to  the  contents  of  a  written  instrument,  the  loss 
of  which  was  not  accounted  for.  The  objection  was  overruled, 
and  the  defendant  excepted.  One  Cochran,  a  member  of  the 
firm  of  Jordan,  Manning,  &  Co.,  called  as  a  witness  by  the 
plaintiff,  testified  that  he  wrote  a  letter  to  Hill,  Fontaine,  & 
Co.  at  the  instance  of  the  defendant  instructing  them  not  to 
pay  the  bill  in  suit,  and  the  defendant  admitted  that  he  had 
instructed  Cochran  so  to  write;  but  he  objected  to  the  admis- 
sion of  this  evidence,  on  the  ground  that  the  letter  was  not  pro- 
duced, nor  its  absence  accounted  for.  Under  the  plea  of 
set-off,  the  defendant  offered  in  evidence  an  account  for  $13.84, 
in  favor  of  Jordan,  Manning,  &  Co.  against  L.  Maroney,  the 
payee  of  the  bill,  due  November  13,  1886;  also  a  note  for 
$85.60,  executed  by  said  Maroney  to  said  firm,  dated  Decem- 
ber 28,  1885,  and  due  one  day  after  date.  It  was  proved  that 
these  claims  were  unpaid,  and  said  Cochran  testified  that  the 
defendant  was  a  member  of  said  firm  at  that  time,  and  had 
the  consent  of  all  the  members  of  the  firm  to  use  the  account 
and  note  as  a  set-off  against  this  action.  The  plaintiff,  while 
testifying,  stated:  "  Before  I  bought  said  bill  of  exchange  from 
my  brother,  I  knew  that  he  was  indebted  to  said  Jordan,  Man- 
ning, &  Co.,  and  had  been  to  see  them  twice  about  his  in- 
debtedness." The  court  instructed  the  jury,  "  that  unless  the 
defendant  held  and  owned  said  note  and  account  prior  to 
the  indorsement  of  said  bill  of  exchange  to  the  plaintiff,  and 
the  plaintiff  knew,  at  or  before  the  transfer  and  indorsement  of 
said  bill  to  him,  of  said  indebtedness  by  La  Fayette  Maroney 
to  Jordan,  Manning,  &  Co.,  and  that  the  defendant  owned  the 
same,  then  the  defendant  was  not  entitled  to  claim  the  same 
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as  a  set-off  in  this  action."    The  defendant  excepted,  and 
assigned  error. 

Luak  and  Bell,  for  the  appellant. 

John  G.  Winston,  Jr.,  and  Watts  and  Son,  contra. 

SoMERViLLE,  J.  The  defense  set  up  in  the  second  plea  — 
viz.,  a  failure  to  present  the  bill  sued  on,  and  to  give  due  no- 
tice of  dishonor — was  equally  available  under  the  plea  of  the 
general  issue,  and  the  record  shows  that  the  defendant  had 
the  full  benefit  of  it  on  the  trial  of  the  cause.  Sustaining  the 
plaintiff's  demurrer  to  this  plea  is,  for  this  reason,  error  with- 
out injury,  if  error  at  all:  Phoenix  Ins.  Co.  v.  Moog,  78  Ala. 
284;  56  Am.  Rep.  31. 

The  objection  interposed  to  the  admission  in  evidence  of  the 
bill  of  exchange  described  in  the  complaint  was  not  well  taken. 
The  instrument  was  averred  to  be  the  property  of  the  plain- 
tiff, transferred  to  him  by  the  indorsement  of  the  payee;  and 
there  was  no  sworn  plea  denying  the  fact  of  ownership.  The 
validity  of  such  transfer  could  not,  therefore,  be  raised  under 
the  plea  of  the  general  issue:  Code  1886,  sees.  2676,  2770; 
Rule  of  Practice,  No.  29,  p.  810,  Code  1886;  Agee  v.  Medlock, 
25  Ala.  281.  The  averment  that  the  bill  was  indorsed  to 
plaintiff  by  the  payee  is  tantamount  to  an  averment  of  the  per- 
sonal identity  of  the  indorsee,  F.  M.  Maroney,  and  the  plain- 
tiff, Frank  M.  Maroney. 

There  was  nothing  in  the  objection  that  the  paper  was 
mutilated,  because  of  the  memorandum  indorsed  on  it  by  the 
commissioner  for  the  purpose  of  identification,  when  it  was 
attached  as  an  exhibit  to  the  deposition  of  the  witness  Fon- 
taine; nor  in  the  suggestion  that  preliminary  evidence  of  de- 
mand, protest,  and  notice  of  dishonor,  or  waiver  of  them, 
should  first  have  been  offered  before  offering  the  paper.  This 
was  mere  matter  of  defense,  not  necessary  to  be  negatived  by 
anticipation  on  plaintiff's  part  before  introducing  the  paper. 
The  execution  of  the  paper  by  the  drawee,  moreover,  was  suflfi- 
ciently  proved,  and  it  was  admissible  under  the  other  counts 
of  the  complaint. 

The  contents  of  the  letter  written  by  order  of  the  defendant, 
Manning,  to  the  drawees  of  the  bill.  Hill,  Fontaine,  &  Co.,  in- 
structing them  not  to  pay  the  bill,  was  properly  admitted  in 
evidence.  We  discover  nothing  in  the  record  introduced  on 
this  point  not  entirely  relevant.    The  drawees  resided  in  Mem- 


Dec.  1888.]  Manning  v.  Mabonkt.  71 

phis,  Tennessee,  and  the  letter  was  receiyed  by  them  there. 
Presumptively,  it  continued  to  remain  out  of  the  jurisdiction 
of  the  court,  and  was  in  Tennessee  at  the  time  of  the  trial.  If 
the  contrary  was  true,  it  should  have  been  proved  by  the  de- 
fendant. Where  a  paper  is  beyond  the  jurisdiction,  its  con- 
tents can  be  proved  by  secondary  evidence  without  proving  its 
loss  or  destruction:  Young  v.  East  Ala.  R'y  Co.^  80  Ala.  100; 
Elliott  V.  Dyche,  80  Id.  376;  Gordon  v.  Tweedy,  74  Id.  232;  49 
Am.  Rep.  813. 

It  is  objected  that  the  statement  as  to  the  contents  of  the 
letter,  which  was  disclosed  by  the  witness  Fontaine  in  his 
deposition,  was  not  responsive  to  the  third  interrogatory,  un- 
der which  it  was  introduced.  The  inquiry  made  by  this  in- 
terrogatory was,  whether  the  bill  in  suit  had  ever  been 
"  presented "  to  the  drawees  "  for  payment  or  acceptance." 
The  answer  shows  both  a  presentation  and  excuse  for  non- 
payment, viz.,  a  specific  instruction  of  the  drawer  not  to  pay. 
The  rule  is  settled  as  one  of  pleading  and  evidence,  and  was 
long  ago  announced  in  this  state,  that  facts  which  excuse  de- 
mand and  notice  will,  in  law,  be  deemed  proof  of  such  demand 
and  notice.  Allegation  of  these  facts  may,  therefore,  be  proved 
by  any  fact  showing  a  waiver  of  them;  demand  and  notice, 
and  waiver  of  them,  being  in  law  the  equivalent  of  each  other: 
Kennon  v.  McRea,  7  Port.  175;  Shirley  v.  Fellows,  9  Id.  300; 
Spann  v.  BaXtzell,  1  Fla.  301;  46  Am.  Dec.  346;  Hibbard  y. 
Russell,  16  N.  H.  410;  41  Am.  Dec.  733.  The  answer  of  the 
witness,  in  this  view  of  the  law,  was  responsive,  and,  as  such, 
admissible,  because  the  answer  showed  a  good  excuse  for  fail- 
ure to  give  notice  of  dishonor  to  the  defendant  as  drawer.  "  If 
the  drawer  of  a  bill  or  draft  countermands  payment,  he  thereby 
dispenses  with  presentment  and  notice  of  dishonor  to  him- 
self. So  if  he  informs  the  payee  that  he  has  withdrawn  the 
funds  against  which  the  bill  is  drawn":  3  Randolph  on  Com- 
mercial Paper,  sec.  1385;  2  Daniel  on  Negotiable  Instruments, 
sees.  1105,  1147;  Byles  on  Bills,  286,  298;  Jach  v.  Darwin,  3 
E.  D.  Smith,  558. 

This  instruction  not  to  pay,  by  which  the  drawer  brought 
dishonor  on  his  own  paper,  was  equally  a  good  excuse  for  fail- 
ure to  protest  the  bill;  the  rule  being  that,  generally,  whatever 
will  in  law  excuse  or  amount  to  a  waiver  of  notice  of  dishonor 
will  equally  excuse  protest:  3  Randolph  on  Commercial  Paper, 
sees.  1148,  1161.  In  such  cases,  the  drawer,  being  the  real 
debtor,  and  having  knowledge  of  the  fact  in  advance  that  pay- 
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ment  will  be  refused  by  the  drawee  by  reason  of  his  counter- 
mand, can  suffer  no  injury  from  the  alleged  negligence  of  the 
holder:  Campbell  v.  Webster,  2  Com.  B.  258. 

The  instructions  of  the  court  as  to  the  set-off  were  correct. 
The  bill  was  commercial  paper,  and  being  negotiated  for  value 
before  maturity,  was  not  subject  to  set-off  or  recoupment  by 
the  express  provisions  of  the  statute:  Code  1886,  sec.  2684; 
Bank  v.  Poelnitz,  61  Ala.  147.  In  any  event,  unless  the  de- 
fendant. Manning,  was  the  owner  of  the  cross-demands  prior 
to  the  indorsement  of  the  bill  of  exchange  to  the  plaintiff,  and 
this  fact  was  known  to  the  plaintiff  before  he  acquired  title  to 
the  bill,  the  set-off  would  not  be  available  in  an  action  on  the 
bill,  as  in  the  present  suit.  The  note  and  account  claimed  by 
the  defendant  as  a  set-off  were  the  property  of  Jordan,  Man- 
ning, <fe  Co.,  a  partnership  of  which  defendant  was  a  member. 
They  were  due  by  La  Fayette  Maroney,  the  payee  and  indorser 
of  the  bill,  not  by  the  defendant.  As  against  such  payee,  they 
were  not  a  legal  set-off  at  the  time  of  the  indorsement,  for  want 
of  mutuality:  Cannon  v.  Lindsey,  85  Id.  198;  7  Am.  St.  Rep. 
38,  and  cases  there  cited.  And  admitting  that  a  partnership 
demand  against  the  plaintiff  in  an  action  may,  by  consent  of 
all  the  partners,  be  set  off  against  a  demand  by  the  plaintiff 
against  an  individual  partner,  that  principle  can  have  no  ap- 
plication here,  because  it  does  not  appear  that  there  was  any 
consent  of  the  partners  to  such  use  of  their  claim  before  the 
assignment  of  it  to  defendant,  and  that  the  plaintiff  knew  of 
such  consent,  even  if  that  would  avail.  The  consent  given  at 
the  trial  cannot  relate  back  to  the  date  of  the  assignment  so 
as  to  make  the  set-off  good  against  the  assignor;  and  unless  it 
was  good  against  him,  it  cannot  be  so  against  the  defendant, 
not  being  his  debt,  and  the  paper  sued  on  being  governed  by 
the  commercial  law:  Jones  v.  Blair,  57  Ala.  457;  Code,  secB. 
1765,  2684;  McKenzie  v.  Hunt,  32  Ala.  494. 

The  charge  given  by  the  court  recognized  these  principles, 
while  the  instructions  refused,  on  request  of  the  defendant, 
either  ignored,  or  were  in  direct  conflict  with  them. 

The  rulings  of  the  court  are  free  from  error,  and  the  judg- 
ment is  affirmed.  

Habmlbss  Ebbor.  —  For  instances  of  errors  which  work  no  injury,  and 
are  harmless,  see  Columbus  etc.  R'y  Co.  v.  Bridges,  86  Ala.  448;  11  Am.  St. 
Rep.  58,  and  note  64.  Sustaining  a  demurrer  to  a  special  plea  is  harmless, 
where,  under  general  issue,  appellant  had  the  full  benefit  of  the  matters  al- 
leged in  such  special  plea:  Jones  v.  Utaie  Bank,  34  111.  313;  85  Am.  Dec.  306. 
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Skt-oft  —  Pabtkbrship.  —  In  an  action  on  partnership  demand,  whether 
brought  in  the  name  of  the  partnernhip  or  their  assignee,  defendant  cannot 
set  off  against  the  partnership  demand  an  individual  debt  due  him  from  one 
of  the  partners:  Cannon  v.  Lindsey,  85  Ala.  198;  7  Am.  St.  Rep.  38,  and  note 
41.  As  to  the  nature  and  extent  of  a  counterclaim  generally,  see  extended 
note  to  Woodruff  y.  Oarner,  89  Am.  Dec.  482-492. 
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Adverse  Possessiok  as  between  Heirs  and  Tenant  for  Lipb.  — Pos- 
session of  lands  by  widow  who  is  tenant  for  life  is  not  adverse  or  hostile 
to  the  heirs,  and  if  she  purchases  the  reversionary  estate  at  a  sale  of  the 
lands  made  by  the  administrator,  the  heirs  cannot  assail  her  title  at  law 
before  her  death,  although  the  sale  of  the  reversionary  interest  was  void. 

Estates  o»  Decedents  —  Estoppel  as  aoainst  Heirs  to  Deny  Validity 
OF  Land  Sals.  — Where  land  of  a  decedent  is  sold  by  the  probate  court 
for  the  payment  of  debts,  or  for  distribution,  and  the  purchase-money  is 
applied  by  the  administrator  to  the  payment  of  the  decedent's  debts,  or 
ia  distributed  to  the  heirs,  although  the  sale  may  have  been  so  far  void 
as  to  convey  no  title  at  law,  the  purchaser  nevertheless  acquires  an 
equitable  title  to  the  lands,  which  will  be  recognized  in  a  court  of  equity, 
and  he  may  compel  the  heirs  to  elect  a  ratification  or  rescission  of  the 
contract  of  purchase.  They  are  estopped  to  deny  the  validity  of  the 
sale,  and  at  the  same  time  enjoy  the  benefits  derived  from  the  appropri- 
ation of  the  purchase-money,  and  this  principle  applies  to  minors  as  well 
as  adults. 

Decisions  Recognizing  Doctrine  of  Presumption  by  Prescription 
Based  on  Lapse  of  Twenty  Years  of  Time  are  founded  upon  the 
principle  of  some  laches  on  the  part  of  one  who,  having  the  right  and 
capacity  to  sue  either  at  law  or  in  equity,  neglects  or  omits  to  do  so  for 
such  period  of  twenty  years.  For  the  repose  of  society,  it  is  presumed 
that  the  right,  if  it  existed,  has  in  some  manner  been  lost  by  reeison  of 
such  act  of  acquiescence,  based  on  some  omission  or  neglect. 

Cloud  on  Title  —  Laches.  —  Where  there  is  capacity  to  sue  in  court  of 
equity,  so  as  to  sweep  away  a  cloud  on  the  plaintiff's  title,  and,  by  an 
offer  to  do  equity,  to  have  the  equitable  title  of  the  defendant,  acquired 
at  a  void  sale,  divested  out  of  him  by  a  decree  of  a  court  of  equity,  a 
failure  to  exercise  this  right  for  over  twenty  years  is  such  laches  as  au- 
thorizes the  inference  that  the  right  to  do  so  is  barred  in  some  one  of  the 
modes  in  which  that  result  may  be  effected. 

Action  by  Fanny  Fullenwider  and  others,  heirs  at  law  of 
Samuel  Hudson,  deceased,  against  the  Woodstock  Iron  Com- 
pany and  the  Anniston  City  Land  Company,  to  recover  the 
possession  of  a  certain  tract  of  land  owned  by  said  Hudson  at 
the  time  of  his  death.  The  case  was  submitted  to  the  decision 
of  the  court,  and  a  judgment  was  rendered  for  the  plaintiffs. 
Other  facts  appear  in  the  opinion. 
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Knox  and  Bowie,  Caldwell  and  Johnston,  Cassady  and  Black- 
well,  and  Brothers,  Willett,  and  Willett,  for  the  appellaiite. 

Kelly  and  Smith,  contra. 

SoMERViLLE,  J.  The  suit  is  one  of  ejectment  under  the 
statute,  brought  by  the  appellees  as  the  heirs  at  law  of  Sam- 
uel Hudson,  deceased,  and  was  commenced  on  June  28,  1887. 

It  is  shown  that  the  widow  of  Hudson  owned  a  life  estate 
in  the  lands,  based  on  her  allotted  right  of  dower;  and  that 
she  purchased  the  reversionary  estate  at  a  sale  of  the  lands 
made  by  the  administrator  of  Hudson  for  the  payment  of  the 
decedent's  debts  on  March  20,  1866,  or  more  than  twenty 
years  before  the  commencement  of  this  action.  She  received 
a  deed  from  the  administrator,  paid  the  purchase-money  to 
him,  and  he  used  the  money  in  the  payment  of  the  debts  of 
the  estate.  The  defendants  claim  title  through  the  widow, 
who  did  not  die  until  June  25,  1879,  or  less  than  ten  years 
before  suit  brought.  The  possession  of  the  defendants,  and 
those  under  whom  they  claim,  has  been  continuous,  exclusive, 
open,  and  under  claim  of  ownership,  since  the  date  of  the  ad- 
ministrator's sale,  or  for  more  than  twenty  years. 

The  whole  case  of  the  plaintiffs  is  based  upon  the  conten- 
tion that  the  proceedings  in  the  probate  court  for  the  sale  of 
the  reversionary  interest  in  the  lands  owned  by  the  decedent's 
estate  were  void,  and  conveyed  no  title  to  the  purchaser.  The 
reasons  assigned  for  this  conclusion  are,  because  minors  were 
interested  in  the  estate,  and  no  depositions  are  shown  to  have 
been  taken,  as  in  chancery  cases,  proving  the  necessity  of  the 
sale,  and  because  there  was  no  order  of  the  probate  court  au- 
thorizing the  administrator  to  make  a  deed  to  the  purchaser, 
besides  some  other  grounds,  which  need  not  be  named:  Bland 
V.  Borne,  53  Ala.  158;  Satcher  v.  Satcher,  41  Id.  26;  91  Am. 
Dec.  498;  Doe  v.  Hardy,  52  Ala.  291. 

It  is  contended  further  by  the  plaintiffs  (or  appellees)  that 
under  the  authority  of  Pickett  v.  Pope,  74  Ala.  122,  and  other 
decisions  of  this  court,  neither  the  possession  of  the  life  ten- 
ant, nor  of  the  defendants  as  purchasers  holding  under  her, 
could  be  adverse  to  the  heirs  as  reversioners,  until  the  death 
of  the  life  tenant,  which  occurred  about  eight  years  before  the 
commencement  of  the  action.  For  this  reason,  it  is  said,  there 
was  no  right  residing  in  the  plaintiffs  to  sue  at  law;  and 
hence  there  was  no  laches  or  neglect  on  their  part  which  could 
be  the  foundation  of  any  presumptions  hostile  to  their  title. 
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The  defendants,  who  are  appellants  in  this  court,  contend, 
on  the  contrary,  that  all  irregularities  of  sale  and  defects  of 
title  under  the  admitted  facts  of  the  case  are  cured  by  the 
presumptions  arising  from  the  lapse  of  twenty  years,  under 
the  broad  doctrine  of  prescription  now  so  thoroughly  estab- 
lished in  this  state. 

The  plaintiffs  certainly  had  no  right  to  sue  in  ejectment  for 
these  lands  before  the  death  of  the  widow,  who  was  tenant  for 
life;  her  possession,  so  far  at  least  as  concerns  the  legal  title 
in  the  reversion,  not  being  adverse  or  hostile  to  the  heirs  dur- 
ing the  continuance  of  such  particular  estate:  Pickett  v.  Pope, 
74  Ala.  122;  McCorry  v.  King's  Heirs,  3  Humph.  267;  39  Am. 
Dec.  165;  Tiedeman  on  Real  Property,  sec.  715.  The  question 
is,  whether  any  presumption  will  arise  from  the  lapse  of  twenty 
years,  suflScient  to  perfect  the  title  of  defendants,  in  view  of 
the  incapacity  of  plaintiffs  to  sue  at  law.  In  considering  this 
question,  we  shall  regard  the  contention  of  the  appellees  as 
well  taken,  so  far  as  to  assume  that  the  sale  of  the  adminis- 
trator conferred  no  legal  title  to  the  reversion  on  the  widow  as 
purchaser  under  the  probate  proceedings  in  March,  1866. 

Regarding  the  proceedings  in  the  probate  court  as  void  at 
law  for  the  reasons  stated,  what,  we  may  inquire,  were  the 
equitable  rights,  if  any,  acquired  under  it  by  the  purchaser? 
This  question  has  been  fully  settled  by  our  past  decisions. 
Where  land  of  a  decedent  is  sold  by  the  probate  court  for  the 
payment  of  debts,  or  for  distribution,  and  the  proceeding  is 
void  for  want  of  jurisdiction,  or  otherwise,  and  the  purchase- 
money,  being  paid  to  the  administrator,  is  applied  by  him  to 
the  payment  of  the  debts  of  the  decedent's  estate,  or  is  dis- 
tributed to  the  heirs,  while  the  sale  is  so  far  void  as  to  convey 
no  title  at  law,  the  purchaser  nevertheless  acquires  an  equi- 
table title  to  the  lands,  which  will  be  recognized  in  a  court  of 
equity.  And  he  may  resort  to  a  court  of  equity  to  compel  the 
heirs  of  devisee  to  elect  a  ratification  or  rescission  of  the  con- 
tract of  purchase.  It  is  deemed  unconscionable  that  the  heirs 
or  devisees  should  reap  the  fruits  of  the  purchaser's  payment 
of  money  appropriated  to  the  discharge  of  debts,  which  were 
a  charge  on  the  lands,  and  at  the  same  time  recover  the  lands. 
They  are  estopped  to  deny  the  validity  of  the  sale,  and  at  the 
same  time  enjoy  the  benefits  derived  from  the  appropriation 
of  the  purchase-money.  And  this  principle  applies  to  minors 
as  well  as  adults:  Bland  v.  Boaoie,  53  Ala.  152;  B«U  y.  Craig ^ 
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62  Id.  215;  Robertson  v.  Bradford,  73  Id.  116;  see  also  Oaney 
V.  Sikes,  76  Id.  421. 

All  of  our  decisions,  it  is  true,  recognizing  the  doctrine  of 
presumption  by  prescription  based  on  the  lapse  of  twenty 
years  of  time,  are  founded  upon  the  principle  of  some  laches 
on  the  part  of  one  who,  having  the  right  and  capacity  to  sue 
either  at  law  or  in  equity,  neglects  or  omits  to  do  so  for  such 
period  of  twenty  years.  For  the  repose  of  society,  it  is  pre- 
sumed that  the  right,  if  it  existed,  has  in  some  manner  been 
lost  by  reason  of  such  act  of  acquiescence  based  on  some 
omission  or  neglect:  Long  y.  Parmer,  81  Ala.  384,  and  cases 
cited  on  page  388;  Bozeman  v.  Bozeman,  82  Id.  389;  McCorry  v. 
King's  Heirs,  3  Humph.  267;  39  Am.  Dec.  165.  In  the  follow- 
ing cases,  cited  on  the  brief  of  appellants'  counsel,  where  life 
tenants  had  purchased  the  reversion  under  sales  which  con- 
ferred no  legal  title  to  such  reversionary  interest,  important  pre- 
sumptions were  allowed  to  prevail  under  the  operation  of  twenty 
years'  lapse  of  time,  accompanied  by  possession  and  claim  of 
ownership,  involving  the  payment  of  the  purchase-money,  the 
execution  of  conveyances,  and  the  presumed  regularity  in  the 
execution  of  powers:  Matthews  v.  McDade,  72  Ala.  377;  Gosson 
V.  Ladd,  77  Id.  223;  Kelly  v.  Hancock,  75  Id.  229. 

The  plaintiffs  in  the  present  case,  as  reversioners,  had  no 
right,  as  we  have  said,  to  sue  at  law.  But  they  had  a  right  to 
go  into  a  court  of  equity  to  remove  the  cloud  from  their  title 
created  by  the  probate  court  proceedings.  This  cloud  consisted 
of  the  administrator's  deed,  and  other  record  evidence  of  a  sale, 
under  the  operation  of  which  the  purchaser  had  acquired  an 
equitable  title.  Under  an  adverse  possession,  such  a  title 
would  become  perfect  in  ten  years  after  the  death  of  the  life 
tenant,  and  extrinsic  evidence  would  be  necessary  to  show 
whether  the  holder  of  such  particular  estate  was  living  or 
dead.  The  deed  and  other  proceedings,  therefore,  were  of  a 
character  to  be  used  to  injuriously  affect  the  complainants' 
title,  and  operated,  moreover,  to  impair  the  market  value  of  the 
reversion,  and  to  prevent  its  sale  by  the  owners  in  the  event 
they  desired  to  dispose  of  it.  And  while  one  having  the  legal 
title  to  land,  with  the  right  of  possession,  would  be  compelled 
first  to  recover  possession  by  ejectment  before  invoking  this 
jurisdiction  of  equity  to  quiet  it,  yet  the  rule  is  different 
where  the  complainants'  title  is  equitable,  or  where,  like  a  re- 
versioner or  remainderman,  he  is  not  entitled  to  possession  by 
reason  of  the  existence  of  a  life  or  particular  estate.    In  the 
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latter  class  of  cases,  the  complainant  may  at  once  resort  to 
equity  to  have  the  objectionable  proceedings  vacated  as  a 
cloud  on  his  title,  especially  when  it  is  necessary  to  do  some 
act  of  equity  as  a  condition  precedent  to  its  exercise.  That 
act,  in  this  case,  would  be  to  tender  to  the  purchaser  the 
amount  bid  at  the  sale,  —  whether  with  or  without  interest,  we 
need  not  decide.  That  a  reversioner  or  remainderman  may 
file  such  a  bill  on  the  same  principle  upon  which  he  is  per- 
mitted to  redeem  from  a  mortgage  sale,  we  consider  to  be  clear, 
both  on  principle  and  authority,  his  remedy  at  law  being  en- 
tirely inadequate.  As  observed  in  a  recent  case  holding  this 
view:  "A  remainder  [or  reversion]  is  a  present  right,  though 
the  enjoyment  is  future,  and  the  owner  may  desire  to  dispose 
of  it,  or  in  some  way  to  make  it  available  to  his  needs;  and  he 
is  entitled  to  have  it  relieved  from  a  cloud  impairing  its  value, 
and  perhaps  rendering  it  wholly  unavailable":  Aiken  v.  SuttUf 
4  Lea,  105,  and  cases  cited  on  page  110;  3  Pomeroy's  Eq.  Jur., 
sees.  1220,  1398,  1399,  note  4;  1  High  on  Injunctions,  2d  ed., 
sec.  330;  3  Wait's  Actions  and  Defenses,  190,  191. 

Here,  then,  was  the  capacity  to  sue  in  a  court  of  equity,  so 
as  to  sweep  away  a  cloud  on  the  title  of  the  plaintiflFs,  and  by 
an  offer  to  do  equity,  to  have  the  equitable  title  of  the  defend- 
ants, acquired  at  the  void  sale,  divested  out  of  them  by  decree 
of  a  court  of  chancery.  A  failure  to  exercise  this  right  for  over 
twenty  years  is  such  laches  as  authorizes  the  inference  that  the 
right  to  do  so  is  barred  in  any  one  of  the  modes  in  which  that 
result  may  be  effected.  If  the  only  existing  right  of  action  on 
the  plaintiffs'  part  were  at  law,  —  if  his  only  laches,  or  slum- 
bering on  his  rights,  consisted  in  his  failure  to  sue  at  law,  — 
then,  as  we  have  often  said,  *'  the  only  fact  open  to  inquiry  in 
such  cases  would  be  the  character  of  defendants'  possession, 
either  in  its  original  acquisition  or  in  its  continued  use,  as  be- 
ing, on  the  one  hand,  permissive  and  in  subordination,  or  on 
the  other,  hostile  and  adverse":  Long  v.  Farmer,  81  Ala.  384, 
and  cases  cited  on  page  388.  But  the  laches  here  imputed  to  the 
plaintiffs  is  the  fact  of  having  allowed  the  probate  court  pro- 
ceedings to  remain  unassailed  for  over  twenty  years,  —  pro- 
ceedings under  which,  though  void  at  law,  a  good  equitable 
title  to  the  reversion  had  been  acquired,  accompanied  with 
possession  and  claim  of  ownership  on  the  part  of  the  purchaser 
and  her  subvendees,  during  the  whole  of  this  long  period. 

The  fair  legal  presumption  arising  from  this  state  of  facts, 
in  our  opinion,  is,  that  the  purchaser,  or  those  claiming  title 
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under  her,  have  filed  a  bill  in  equity  compelling  the  heirs  of 
Hudson  to  convey  to  them  the  legal  title,  or  else  that  a  volun- 
tary conveyance  of  such  title  has  been  made  by  such  heirs, 
thereby  converting  the  equitable  into  a  legal  title:  Bland  v. 
Bovne,  .53  Ala.  152;  Bell  v.  Craig,  52  Id.  215. 

The  special  finding  of  the  circuit  court  on  the  facts  was 
made  under  the  provisions  of  the  statute:  Code  1886,  sees. 
2744,  2745.  This  statute  makes  it  our  duty  to  examine  and 
determine  whether  the  facts  are  suflBcient  to  support  the  judg- 
ment, which  was  for  the  plaintiffs.  It  follows  from  the  views 
above  expressed  that  they  are  not.  The  court  erred  in  render- 
ing judgment  on  the  facts  for  the  plaintiffs.  That  judgment 
will  be  reversed,  and  a  judgment  will  be  rendered  in  this  court 
for  the  defendants. 

Reversed  and  rendered. 


The  precim  gruond  apon  which  the  court  proceeded  in  the  j^incip&l  case 
is  not  easy  to  comprehend.  The  action  was  ejectment.  The  plaintiff  were 
conceded  to  hold  the  legal  title.  The  possession  of  the  defendants  and  those 
nnder  whom  they  claimed  commenced  when  the  plaintiffs  were  reversioners 
not  entitled  to  the  possession;  the  plaintiff's  conld  not  have  maintained  any 
action  to  recover  possession  until  the  death  of  their  mother,  the  tenant  for 
life,  terminated  her  estate,  and  for  the  first  time  vested  them  with  a  right  of 
possession;  they  brought  their  action  within  the  time  allowed  by  law  after 
their  cause  of  action  accrued;  and  yet  were  defeated  by  what  appears  to 
have  been  substantially  the  statute  of  limitations. 

The  defendants  held  a  cloud  upon  the  plaintiffs'  title  which  might  have 
been  removed  by  a  court  of  equity  in  an  action  on  the  complaint  of  the  plain- 
tiffs. A  cloud  upon  the  title  is  that  which  appears  to  be,  but  in  law  and  in 
fact  is  not,  title.  The  only  harm  which  elsewhere  results  from  such  a  cloud 
is,  that  the  party  whose  title  it  clouds  may  find  his  title  unmarketable,  and 
at  some  distant  time  may  have  difficulty  in  producing  the  evidence  requisite 
to  rebut  it,  or  to  show  its  true  nature.  But  if  he  chooses  to  suffer  these  in- 
conveniences, we  never  before  heard  that  his  real  title  became  worthless,  and 
his  adversaries'  apparent  title  became  real.  Yet  in  Alabama,  as  appears  from 
the  principal  case,  the  failure  to  remove  a  cloud  upon  a  title  may  raise  the 
presumption  that  it  has  ceased  to  be  a  cloud,  and  has  become  fortified  by  the 
true  title.  The  court  did  not,  however,  take  the  position  that,  in  ordinary 
circumstances,  the  statute  of  limitations  oould  run  against  a  reversioner  who 
brought  his  action  to  recover  possession  within  the  period  specified  by  stat- 
ute after  he  became  entitled  to  such  possession.  That  position  would  have 
been  unquestionably  untenable:  Orthwein  v.  Thomas,  127  111.  664;  11  Am.  St. 
Rep.  159;  Lamar  ▼.  Pearre,  82  Ga.  354;  14  Am.  St  Rep. 

No  presumption  can  justly  be  indulged  from  the  failure  to  bring  an  action 
to  remove  a  cloud  upon  a  title,  because,  as  a  cloud  is  not  a  title,  it  may  con- 
tinue to  the  end  of  the  world  without  becoming  anything  substantial.  It 
might  as  well  be  decided  that  one  who,  being  libeled,  fails  to  prosecute  an 
action  to  vindicate  his  good  character,  thereby  estops  himself  from  ever 
after  claiming  to  be  an  honest  man,  as  that  one  who  fails  to  remove  a  cloud 
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apon  his  title  creates  a  prestiinption  that  he  has  relinqtiiahed  bia  trae  title  to 
the  bolder  of  the  cload. 

Adverse  Possession.  —  The  statnte  of  limitations  does  not  nm  against  a 
reversioner  or  remainderman  during  the  existence  of  the  particular  estate: 
MeCon-y  v.  King,  3  Humph.  267;  39  Am.  Dec  165,  and  note  175;  Kdlar  v. 
Stanley,  86  Ky.  240.  A  widow  in  possession  of  the  deceased  husband's 
lands  does  not  hold  adversely  to  the  heirs:  Page  v.  Branch,  97  N.  C.  97;  2 
Am.  St.  Rep.  281;  and  a  father  does  not  hold  adversely  to  his  children, 
where  he  occupies  lands  belonging  to  hia  deceased  wife  as  a  tenant  by  cur- 
tesy: Orthweiny.  Thomas,  127  111.  554;  11  Am.  St.  Rep.  159,  and  note  173. 
If  realty  is  covered  by  assigned  dower,  possession  cannot  be  adverse  to,  nor 
can  the  statute  of  limitations  run  against,  the  remainderman  until  the  ter- 
mination of  the  dower  estate:  Bums  v.  Headriek,  85  Tenn.  102.  Possession 
cannot  be  adverse  so  as  to  start  the  operation  of  the  statnte  of  limitatiooa 
until  the  title  to  land  has  emanated  from  the  United  States:  Cumminga  v. 
PoweU,  97  Mo.  624. 

Laches.  —  A  delay  of  twenty  years  in  maintaining  an  action  to  set  a8id« 
a  deed  for  fraud  is  such  laches  as  is  fatal  to  plaintiflF:  Wright  v.  Fisher,  6(5 
Mich.  279;  8  Am.  St.  Rep.  886,  and  note;  compare  note  to  BeU  v,  Hudson,  2 
Am.  St.  Rep.  795-808,  as  to  the  subject  of  laches  generally.  Laches  of  com- 
plainant will  deprive  him  of  relief  in  equity:  Powers' 8  Appeal,  125  Pa.  St. 
175;  11  Am.  St.  Rep.  882,  and  cases  collected  in  note  885;  Orthuxin  v. 
Thomas,  127111.  554;  11  Am.  St.  Rep.  159. 

Estoppel — What  Constitutes,  and  Instances  of:  See  Cook  v.  Wal- 
ling, 117  Ind.  9;  10  Am.  St.  Rep.  17,  and  note  21,  22.  Heirs  are  not  es- 
topped to  avoid  a  voidable  judicial  sale  merely  because  they  received  the 
benefit  of  the  proceeds,  especially  where  they  are  minors:  Valle  v.  Fleming, 
19  Mo.  464;  61  Am.  Dec.  566;  SchneU  v.  Ct^  of  Chicago,  38  IIL  382;  87  Am. 
Dec.  304,  and  note  314. 


Cox  V.  Holcomb. 

[87  Alabama,  589.] 
HOMBSTBAD  —  EqUTTABLB     ReLIEF    AGAINST     DePKCTIVE     CoNVSTANCB      OF, 

Denied.  —  The  officer's  certificate  of  the  wife's  acknowledgment  to  a 
conveyance  of  the  homestead  by  husband  and  wife  is  substantially  de- 
fective in  omitting  to  certify  her  examination  and  acknowledgment  in 
the  mode  required  by  the  statute,  and  the  conveyance  wiU  not  be  re- 
formed in  equity  on  the  ground  that  the  examination  and  acknowledg- 
ment were  in  fact  properly  made,  but  not  shown  by  the  certificate  from 
ignorance  or  mistake  on  the  part  of  the  officer;  nor,  in  such  case,  will 
the  conveyance  be  specifically  enforced  aa  an  executory  contract  to 
convey. 
Homestead,  Alisnation  of  —  Acknowledomsnt.  —  Ot&ow'a  oertificate  of 
acknowledgment,  in  substantial  compliance  with  the  statutory  form,  ia 
■8  essential  to  a  valid  alienation  of  the  homestead  as  the  examination  and 
acknowledgment  of  the  wife  required  by  the  statute;  and  a  substantial 
compliance  must  affirmatively  appear  from  the  certificate  itself,  which  ia 
the  sole  and  exclusive  evidence  of  the  voluntary  signature  and  assent  <d 
the  wife.     Parol  evidence  is  inadmissible  to  supply  deficiencies. 
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Bill  filed  by  Mrs.  Cox  against  one  Holcomb,  as  adminis- 
trator of  the  estate  of  Robert  Bridges,  deceased,  and  Mrs. 
Frances  Bridges,  widow  of  said  Robert  Bridges,  and  the  mother 
of  the  complainant;  and  it  was  sought  to  obtain  relief  against 
a  defective  conveyance  executed  by  said  Bridges  and  wife  to 
the  complainant.  Other  facts  appear  in  the  opinion.  A  de- 
murrer to  the  bill  for  want  of  equity  was  sustained,  and  the 
complainant  assigned  error. 

E.  D.  Willett  and  J.  C.  Johnston,  for  the  appellant. 
D.  C.  Hodo,  contra. 

Clopton,  J.  On  October  22,  1878,  Robert  Bridget  and  his 
wife,  Frances  Bridges,  joined  in  a  conveyance  of  real  estate 
to  appellant,  upon  a  recited  valuable  consideration.  The 
land  conveyed  included  the  homestead  of  the  grantor.  The 
officer's  certificate  of  the  wife's  acknowledgment  does  not 
show  a  substantial  compliance  with  the  form  prescribed  by 
the  statute  in  such  cases;  it  omits  to  aflBrm  a  privy  exam- 
ination of  the  wife,  and  to  exclude  fear,  constraint,  or  threats 
on  the  part  of  the  husband.  Appellant  seeks  by  his  bill  to 
vacate  and  annul  proceedings  in  the  probate  court,  by  which 
the  homestead  exemption  was  allotted  to  Frances  Bridges, 
after  the  death  of  her  husband,  and  to  enjoin  the  enforcement 
of  a  judgment  recovered  by  her  against  appellant  for  the  pos- 
session of  the  land  exempted.  The  ground  of  relief  is,  that 
the  officer  before  whom  the  wife's  acknowledgment  was  made 
omitted  to  certify  her  examination  and  acknowledgment  in  the 
manner  required  by  the  statute,  from  mistake  or  ignorance  of 
the  law,  though,  as  the  bill  alleges,  she  was  in  fact  examined 
separate  and  apart  from  her  husband,  and  acknowledged  that 
she  signed  the  deed  of  her  own  free  will  and  accord,  and  with- 
out fear,  constraints,  or  threats  on  his  part.  The  bill  prays 
that  complainant  be  allowed  to  prove  that  Frances  Bridges 
was  so  examined,  and  made  such  acknowledgment,  so  as  to 
constitute  the  deed  a  valid  and  legal  conveyance;  and  failing 
in  this,  that  the  conveyance  may  be  enforced  as  an  executory 
contract. 

In  Gardner  v.  Moore,  76  Ala.  394,  51  Am.  Rep.  454,  it  was 
held  that  where  a  mortgage  of  a  homestead  was  executed  by 
a  married  man  and  his  wife,  in  strict  conformity  with  the 
statute,  a  court  of  equity  will  assume  jurisdiction  to  correct  a 
misdescription  in  land  conveyed  and  intended  to  be  conveyed. 
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It  is  not  claimed  that  there  is  any  mistake  in  the  description 
of  the  subject-matter,  or  terms  of  the  conveyance.  On  the 
case  made  by  the  bill,  the  jurisdiction  of  the  court  is  invoked 
to  aid  a  defective  certificate  of  acknowledgment,  or  to  compel 
the  specific  performance  of  an  agreement  to  convey  by  a  mar- 
ried woman.  While  no  case  has  been  heretofore  presented  in 
which  the  wife  was  in  fact  examined  separate  and  apart  from 
her  husband  touching  her  signature  to  an  alienation  of  the 
homestead,  and  made  the  statutory  acknowledgment  of  her 
voluntary  signature  and  assent,  and  the  ofiicer  before  whom 
the  acknowledgment  was  made  omitted  to  certify  in  substan- 
tial compliance  with  the  statute,  the  principles  which  underlie 
the  case,  and  are  decisive  of  the  question  involved,  should  be 
regarded  as  well  settled.  An  alienation  of  the  homestead  by 
a  married  man,  not  executed  by  the  wife  in  the  manner  pre- 
scribed by  the  statute,  has  been  uniformly  held  to  be  a  nullity, 
— inoperative  to  confer  any  rights.  Such  alienation  does  not 
possess  the  force  and  efiect  of  an  imperfectly  executed  con- 
veyance. To  give  it  operation,  there  must  be  a  subsequent 
acknowledgment  by  the  wife,  properly  certified,  made  volun- 
tarily, and  with  intent  to  cure  the  defect:  Balkum  v.  Wood,  58 
Ala.  642.  The  constitution  and  statute  have  reference  to  some 
mode  of  alienation  by  which  the  title  passes  in  praesenti. 
They  do  not  contemplate  instruments  which  can  be  regarded 
only  as  agreements  to  convey.  From  the  performance  of  an 
executory  contract  to  alienate  the  homestead  which  is  a  nul- 
lity because  of  the  incapacity  of  the  wife  to  make  such  agree- 
ment, she  may  withhold  her  signature  and  assent,  and  the 
court  is  powerless  to  compel  performance.  It  is  well  settled 
by  our  decisions  that  the  conveyance  of  the  homestead  by  the 
husband,  though  signed  by  the  wife,  if  not  executed  in  the 
manner  essential  to  its  validity,  will  not  be  enforced  against 
her  as  a  contract  to  convey:  Jenkins  v.  Harrison,  66  Id.  345; 
Blythe  V.  Dargin,  68  Id.  370;  Gardner  v.  Moore,  supra. 

By  the  statute  it  is  essential  to  a  valid  alienation  of  the 
homestead  by  a  married  man  that  the  voluntary  signature 
and  assent  of  the  wife  shall  be  shown  by  her  privy  examina- 
tion before  an  ofiicer  authorized  to  take  acknowledgments,  and 
by  the  certificate  of  such  officer,  in  the  form  prescribed  by  the 
statute,  upon  or  attached  to  the  deed:  Code  1886,  sec.  2508; 
Scott  V.  Simons,  70  Ala.  354.  The  power  of  the  wife  to  con- 
sent to  the  alienation  is  derived  from  the  statute.     There  can 

be  no  question  that  if  no  sufficient  examination  and  acknowlr 
Am.  St.  Exp..  Vol.  XIU.— « 
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edgment  have  been  made,  a  court  of  equity  will  not  compel 
the  wife  to  correct  the  defective  execution.  When  an  order 
for  re-execution  is  necessary,  and  the  reformation  only  operates 
as  a  reconveyance,  the  court  will  not  undertake  to  reform  it. 
The  wife's  signature  and  assent  must  be  voluntary,  under  the 
constitution  and  statute.  The  omission  of  the  statutory  re- 
quirement, essential  to  a  valid  execution  of  the  deed  of  a  mar- 
ried woman,  cannot  be  supplied  by  the  compulsory  power  of 
the  court:  Gehh  v,  Rose^  40  Md.  387;  Russell  v.  Rumsey,  35  111. 
362. 

We  have  been  referred  by  counsel  to  decisions  in  other 
states  which  uphold  proceedings  to  correct  defective  ofl&cial 
certificates  in  analogous  cases.  An  examination  shows  that 
the  decisions  are  rested  on  local  statutes  authorizing  such  pro- 
•ceedings;  and  some  of  the  oases  concede  that,  in  the  absence 
of  statutory  authority,  the  court  would  not  assume  to  correct 
them:  Johnson  v.  Taylor,  70  Tex.  360;  Hutchinson  v.  Ains- 
worth,  63  Cal.  286;  KoUenhroclc  v.  Cracraft,  36  Ohio  St.  584. 
As  we  have  said,  the  officer's  certificate  of  acknowledgment,  in 
substantial  compliance  with  the  statutory  form,  is  as  essential 
to  a  valid  alienation  of  the  homestead  as  the  examination  and 
acknowledgment  of  the  wife  required  by  the  statute.  A  sub- 
stantial compliance  must  affirmatively  appear  from  the  cer- 
tificate itself,  which  is  the  sole  and  exclusive  evidence  of  the 
voluntary  signature  and  assent  of  the  wife.  Parol  evidence  is 
inadmissible  to  supply  deficiencies. 

It  is  manifest  from  the  frame  and  prayer  of  the  bill  that  its 
purpose  is  to  aid  or  supply  the  defective  execution  of  the  offi- 
cer's certificate  attached  to  the  deed  to  complainant.  The 
power  of  the  officer  to  make  such  certificate  is  also  statutory. 
Though  a  court  of  equity  will  relieve  against  the  defective 
execution  of  a  power  created  by  a  party,  it  is  well  settled  that, 
with  few  exceptions,  it  cannot  relieve  against  the  defective 
execution  of  a  power  created  by  statute,  nor  supply  any  of 
the  formalities  requisite  to  its  due  execution:  McBryde  v.  Wil- 
kinson, 29  Ala.  662.  The  officer  taking  the  acknowledgment 
may,  during  his  continuance  in  office,  voluntarily  correct  hia 
certificate,  or  make  a  new  one  conforming  to  the  statute,  if  the 
facte  warrant;  but  a  court  of  equity  will  not  assume  to  correct 
or  aid  the  defective  execution  of  such  statutory  powers.  It 
follows  that  the  bill  of  complainant  is  wanting  in  equity: 
Wanncdl  v.  Kem,  51  Mo.  150. 

This  conclusion  to  which  we  are  forced  may  work  hardship; 
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but  grantees  can  avoid  such  consequences  by  taking  care  to 
Bee  that  their  conveyances  are  properly  executed. 
Afl&rmed.  

Marbxkd  WoMKf  —  DsECS  —  AcKNOWLBDOMENTS.  —  As  to  what  mistake* 
in  deeds  and  acknowledgments  thereto,  made  by  married  women,  can  be  cor- 
rected in  equity,  see  extended  note  to  Gardner  v.  Moore,  61  Am.  Rep.  458- 
462. 

Ma£risd  Women  —  Acknowledgments  to  Deeds.  —  As  to  the  defects 
in  acknowledgments  of  married  women,  and  what  acknowledgments  by  them 
are  sufficient,  see  Bull  v.  Coe,  77  Cal.  54;  11  Am.  St.  Rep.  235,  and  cases  in 
note  242;  Carlton  v.  Williams,  77  CaL  89;  11  Am.  St.  Rep.  243,  and  cases 
collected  in  note  244. 

Mabbied  Women  —  Acknowledgments.  —  Privy  Examination.  —  The  cer- 
tificate of  a  privy  examination  of  a  married  woman  is  valid  without  the  addi- 
tion of  the  seal,  to  the  signature,  of  the  officer  who  makes  it:  Lucas  v.  Larldn, 
85  Tenn.  355.  The  privy  examination  of  a  married  woman  taken  on  Sunday 
does  not  invalidate  her  deed:  Id.  Without  privy  examination,  the  execution 
of  a  promissory  note  by  a  married  woman  stipulating  to  bind  her  separate 
estate,  without  describing  what  constitutes  such  estate,  creates  a  charge,  but 
not  a  lien,  upon  her  separate  estate:  Warren  v.  Freeman,  85  Tenn.  513. 
Before  the  privy  examination  of  a  married  woman  can  be  taken  to  a  deed  ex- 
ecuted by  a  husband  and  wife,  such  deed  must  first  be  acknowledged  by  both 
the  spouses,  or  its  execution  by  both  proven  by  a  subscribing  witness:  Wynne 
V.  Small,  102  N.  C.  133.  That  a  privy  examination  may  be  sufficient,  it  is 
not  necessary  that  the  husband  go  entirely  out  of  the  room;  for  all  that  is  de- 
sired is,  that  the  wife  shjill  have  full  liberty  to  express  to  the  acknowledging 
officer  her  desire  in  the  matter:  HaU  v.  Castleberry,  101  Id.  153.  The  offi- 
cer's certificate  must  show  that  upon  examination,  without  the  hearing  of  the 
husband,  he  made  the  wife  acquainted  with  the  contents  of  the  instrument; 
and  making  her  acquainted  with  the  contents  in  the  presence  of  her  husband, 
and  then  procuring  her  mere  acknowledgment  when  he  is  not  present,  is  not 
a  sufficient  privy  examination:  Bollinger  v.  Manning,  79  CaL  7.  A  certificate 
of  privy  examination  must  show  that  the  married  woman  both  acknowledged 
the  deed  and  declared  that  she  willingly  executed  it:  Laidley  v.  Land  Co.,  30 
W.  Va.  505;  compare  Blair  v.  Sayre,  29  Id.  604. 

Married  Women  —  Acknowledgments.  —  MiscellaneoxM  Instances.  —  A 
married  woman's  acknowledgment  taken  before  an  officer,  but  not  signed  by 
him  until  it  has  been  recorded,  and  his  official  term  has  expired,  is  not  good, 
and  does  not  make  the  deed  effectual:  Fitzgerald  v.  Milliken,  83  Ky.  70.  A 
married  woman's  acknowledgment  is  good  when  taken  before  a  deputy  clerk, 
though  merely  evidenced  by  these  words:  "Acknowledged  by  Willia  C. 
Woods,  this  May  5,  1873.  (Signed)  J.  H.  Lapsley,  D.  C.  M.  C.  C.  ":  Woods 
v.  James,  87  Ky.  611.  The  certificate  of  a  married  woman's  acknowledgment 
is  only  prifna  fade  evidence  of  the  facts  therein  stated:  Maya  v.  Pryce,  95  Mo. 
603;  but  compare  Cox  v.  QUI,  83  Ky.  669,  as  to  the  conclusiveness  of  facts 
stated  in  a  married  woman's  acknowledgment  when  certified  by  a  proper 
officer. 

Married  Woman's  Deed,  to  be  a  Good  Conveyance,  must  be  executed 
precisely  as  directed  by  statute:  See  Williams  v.  Cudd,  26  S.  C.  213;  4  Am. 
St.  Rep.  714,  and  note  718.  A  conveyance  not  properly  acknowledged  by  a 
married  woman  is  void  as  her  conveyance:  Bollinger  v.  Manning,  79  CaL  7. 
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Railroad  CoBtPANiss  —  Requibbmknts  of  Duty  in  Rbspkot  to  Constbuo- 
Tio»  or  Bridges.  — When,  in  crossing  a  public  highway,  it  becomea 
necessary  for  a  railroad  company  to  span  it  with  a  bridge,  it  is  the  duty 
of  the  company  to  place  the  structure  at  such  an  elevation  aa  that  trains, 
with  their  customary  employees,  can  pass  under  it  unharmed.  But 
whers  inequality  of  surface  or  other  hindrance,  occurring  naturally  or 
in  the  proper  construction  or  grade  of  the  railroad  track,  renders  such 
elevation  impossible,  or  would  greatly  incommode  the  public  iu  the  use 
of  the  bridge,  or  greatly  increase  the  expense  to  the  company,  it  may  be 
so  constructed  as  to  extend  below  the  line  of  absolute  safety;  but  in  no 
case  would  it  be  permissible  to  so  place  the  bridge  that  brakemen  on  top 
of  the  train,  and  while  in  the  discharge  of  their  duties,  could  not  avoid 
danger  by  bending  or  stooping. 

Railroad  Companies  —  Ringing  Bell  or  Blowing  Whistle  at  Cross- 
ing.—  The  design  of  the  statutory  requirement  that  the  conductor  or 
engineer  shall  ring  the  bell  or  blow  the  locomotive-whistle,  on  approach- 
ing a  public  road  crossing,  is  to  warn  and  protect  persons  who  are  about 
to  cross  the  track  of  the  road;  and  it  has  no  application  to  the  case  of  a 
brakeman  suing  for  personal  injuries,  caused  by  his  being  struck  by  the 
timbers  of  a  bridge  overhead  while  on  top  of  one  of  the  cars,  in  the  dis- 
charge of  his  duty. 

Railroad  Companies  —  Duty  to  Provide  Warning  Signals  tor  Pro- 
tection OF  Employees.  —  The  question  of  duty  and  liability  of  a  rail- 
road company,  in  respect  to  the  use  of  appliances  to  warn  employees 
when  approaching  a  public  road  crossing  spanned  by  a  bridge  overhead, 
is  to  be  determined  by  utility,  and  the  usage  and  custom  of  well-regulated 
railroads.  If  the  appliances  are  useless  and  hurtful,  it  cannot  be  negli- 
gence to  reject  them,  and  if  mimy  well-regulated  railroads  abstain  from 
their  use,  the  failure  to  use  them  is  not  of  itself  negligence;  and  their 
use  by  a  majority  of  railroads  does  not  necessarily  require  all  railroads 
to  adopt  them,  nor  impute  negligence  for  failure  to  do  so. 

Railroad  Companies  —  Notice  to  Brakeman  of  Danger  from  Low 
Bridge  —  Contributory  Negligence.  —  When  a  brakeman  employed 
by  a  railroad  company  is  placed  on  a  train  running  on  a  road  with 
which  he  is  not  familiar,  and  such  train  has  to  pass  under  a  low  bridge 
or  bridges,  which,  though  not  high  enough  to  allow  him  to  pass  in  an 
erect  position  on  top  of  a  car,  is  yet  high  enough  to  meet  legal  require- 
ments, it  is  the  duty  of  the  company  to  warn  or  notify  him  of  the  danger 
he  is  to  encounter,  and  failure  to  do  so  is  negligence,  for  which  the  com- 
pany would  be  liable.  But  if  he  has  been  sufficiently  warned  or  notified 
of  the  danger,  and  from  inattention,  indifference,  absent-mindedness,  or 
forgetfulness,  he  fails  to  inform  himself,  or  to  take  the  necessary  steps 
to  avoid  the  injury,  he  is  guilty  of  such  contributory  negligence  as  will 
defeat  a  recovery. 

PiiBADiNO  —  Sufficiency  (MP  Comflaikt.  —  The  complaint  in  an  jwtion  by 
a  brakeman  against  a  railroad  company  to  recover  for  personal  injuries 
caused  by  being  struck  by  a  bridge  overhead  across  a  public  road,  while 
on  the  top  of  a  car  in  the  discharge  of  his  duties,  is  insufficient,  if  it  fails 
to  aver  that  the  bridge  in  question  waa  erected  or  maintained  by  the 
railroad  company. 
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Pleading  and  Practicb.  —  Sustaining  Demurrer  to  Speciai  Plea,  i» 
Erronxous  at  All,  is  error  without  injury,  where,  as  the  record  shows, 
the  defeodant  had  the  benefit  of  the  same  defense  under  another  special 
plea. 

BJviDKNCB.  —  General  Notoriety  is  Generally  Admissible  Evidencb 
as  tending  to  prove  notice  of  a  fact,  when  such  notice  ia  a  material  in- 
quiry; but  it  is  never  competent  evidence  to  prove  the  fact  itself,  whieh 
must  be  shown  by  other  testimony. 

Witnesses  —  Expert  Testimony.  —  Railroad  superintendent  who  has  been 
employed  on  railroads  for  twenty  years,  and  who  has  served  as  fireman, 
brakeman,  baggage-master,  yard-master,  and  train-master,  may  give  his 
opinion  as  an  expert  as  to  the  merits  or  demerits  of  * '  whipping-straps  ** 
as  cautionary  signals  to  brakemen  of  the  approach  of  the  train  to  low 
bridges,  and  whether  or  not  they  were  generally  in  use  on  railroads  re- 
garded as  well  regulated;  but  he  could  not  give  his  opinion  as  to  th« 
prudent  management  of  the  defendant's  railroad. 

Pleading  —  Evidence.  —  Contributory  Negligence,  when  Pleaded 
Alone,  is  an  Admission  of  negligence  on  the  part  of  the  defendant; 
but  when  it  is  interposed  with  the  plea  of  not  guilty,  the  effect  of  th« 
double  defense  is,  that  all  negligence  on  the  part  of  the  defendant  is 
denied,  and  tlie  burden  of  proof  is  thrown  on  the  plaintiff. 

Trial  —  Requisites  of  Charge  to  Jury. — Charges  to  juries  should,  if 
possible,  be  plain,  simple,  and  easily  understood,  free  from  obscurity, 
involvement,  ambiguity,  metaphysical  intricacy,  or  tendency  to  mislead; 
and  a  charge  obnoxious  to  any  of  these  objections  should  be  refused,  al> 
though  on  dissection  it  may  assert  a  correct  legal  proposition.  The  office 
and  purpose  of  a  charge  is  to  enlighten  the  jury,  and  it  should  go  no  fur- 
ther than  to  state  plain  propositions  of  law,  applicable  to  the  tendency 
or  varying  tendencies  of  the  evidence. 

Action  by  William  G.  Hall,  a  minor,  suing  by  his  next 
friend,  against  the  Louisville  and  Nashville  Railroad  Com- 
pany, to  recover  damages  for  personal  injuries  sustained  by 
him  while  in  the  employ  of  the  defendant  as  a  brakeman. 
The  plaintiff,  while  in  the  discharge  of  his  duties  as  brakeman 
on  the  top  of  a  freight  train,  was  struck  by  the  timbers  of  an 
overhead  bridge,  which  spanned  a  public  road  near  Greenville, 
Alabama,  and  was  knocked  to  the  ground,  and  was  so  seri- 
ously injured  that  it  became  necessary  to  amputate  one  of  his 
feet.  Other  facts  appear  in  the  opinion.  The  verdict  and 
judgment  were  for  the  plaintiff,  and  the  defendant  assigned 
error. 

Gaylord  B.  Clarke  and  F.  B.  Clark,  Jr.,  for  the  appellants. 
R.  Inge  Smith,  and  Greg.  L.  &  H.  T.  Smith,  contra. 

Stone,  C.  J.  We  lay  down  the  following  legal  propositions: 
When,  in  crossing  a  public  highway,  it  becomes  necessary  for 
a  railroad  company  to  span  it  with  a  bridge,  it  is  its  duty,  if 
reasonably  practicable,  to  place  the  structure  at  such  an  ele- 
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vation  as  that  trains  with  their  customary  employees  can  pass 
under  it  unharmed:  Smoot  v.  M.  &  M.  Ry  Co.,  67  Ala.  17; 
Louisville  etc.  R.  R.  Co.  v.  Allen,  78  Id.  501 ;  Georgia  Pac.  R.  R. 
V.  Propet,  83  Id.  518;  H.  &  T.  R'y  Co.  v.  Oram,  49  Tex.  341; 
Wilson  V.  Louisville  etc.  R.  R.  Co.,  85  Ala.  269.  This  is  not  an 
absolute,  unbending  requirement,  but  it  will  yield  to  a  reason- 
able extent  to  circumstances,  as  many  other  natural  and 
social  rights  must  yield  to  other  rights  and  interests,  which 
duty  requires  to  be  conserved.  If  inequality  of  surface,  or 
other  hindrance,  occurring  naturally  or  in  the  proper  construc- 
tion or  grade  of  the  railroad  track,  render  such  elevation  im- 
possible, or  greatly  incommode  the  public  in  the  use  of  the 
bridge,  or  greatly  or  unduly  increase  the  expense  to  the  rail- 
road company,  then  one  inconvenience  must  yield  somewhat 
to  the  other.  In  such  case,  the  bridge  may  be  so  constructed 
as  to  extend  below  the  line  of  absolute  safety.  A  bridge  con- 
structed and  maintained  with  proper  regard  to  these  condi- 
tions, would  not,  without  more,  be  negligence:  Patterson  on 
Railway  Ace.  Law,  sec.  285;  2  Rorer  on  Railroads,  1217; 
Wells  V.  B.,  C.  R.J  &  N.  R.  R.  Co.,  2  Am.  &  Eng.  R'y  Cas. 
243;  Rains  v.  St.  L.,  L  M.,  &  S.  R'y  Co.,  5  Id.  610;  Clark  v. 
Richmond  etc.  R.  R.  Co.,  18  Id.  78;  Baylor  v.  Del.,' L.,  &  W. 
R.  R.  Co.,  40  N.  J.  L.  23;  29  Am.  Rep.  208;  Illick  v.  Flint 
&  P.  M.  R.  R.  Co.,  67  Mich.  632.  In  no  case,  however,  would 
it  be  permissible  to  so  place  the  bridge  that  brakeraen  on  top 
of  the  train,  in  discharge  of  their  duties,  could  not  avoid  danger 
by  bending  or  stooping.  A  bridge,  such  as  here  last  supposed, 
would  be  gross  negligence,  and  per  se  a  nuisance:  Illinois  Cent. 
R.  R.  Co.  v.  Welch,  52  111.  183;  4  Am.  Rep.  593;  Chicago  etc. 
R.  R.  Co.  V.  Gregory,  58  111.  272;  Chicago  etc.  R.  R.  Co.  v.  Rus- 
sell, 91  Id.  298;  33  Am.  Rep.  54.  If  such  bridge  is  so  con- 
structed as  to  extend  below  the  line  of  absolute  safety,  then 
other  duties  rest  on  the  railroad  company. 

The  bridge  in  question  was  part  and  parcel  of  the  public 
highway.  The  record  affords  evidence  that  on  the  trial  be- 
low the  question  was  considered,  whether  it  was  the  duty  of 
the  defendant  corporation  "to  blow  the  whistle  or  ring  the 
bell  at  least  one  fourth  of  a  mile  before  reaching  [a]  public 
road  crossing,  ....  and  continue  to  blow  the  whistle  or  ring 
the  bell  at  short  intervals  until  the  train  passed  the  crossing": 
Code  1886,  sec.  1144.  That  statute  has  nothing  to  do  with 
this  case.  Its  design  was  to  warn  and  protect  persons  who,  at 
a  public  crossing,  pass  across  and  directly  on  the  track,  and 
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who  would  be  in  danger  of  being  struck  and  run  over  by  an 
approaching  train:  Alabama  etc.  R.  R.  Co.  v.  Hatok,  72  Ala. 
112;  47  Am.  Rep.  403;  Nashville  etc.  R.  R.  Co.  v.  Hernbree,  85 
Ala.  481. 

Other  questions  were  raised  in  the  trial  court  touching  the 
duty  of  railroad  companies  to  provide  or  furnish  warning  sig- 
nals. Among  these  may  be  mentioned  "whipping-straps," 
and  placing  a  cautionary  light  on  the  bridge.  Considered 
abstractly,  these  are  scarcely  legal  questions.  Utility,  and 
the  usage  and  custom  of  well-regulated  railroads,  must  deter- 
mine the  question  of  duty  in  this  regard.  If  useless  or  hurt- 
ful, it  cannot  be  negligence  to  reject  them.  So,  at  most,  if 
many  well-regulated  railroads  abstain  from  their  use,  this  ab- 
solves from  all  duty  to  resort  to  them.  By  the  word  "many," 
we  intend  to  be  understood  as  meaning  not  a  mere  excess  above 
the  adjective  " few."  "Many"  denotes  multitude;  and  while 
it  is  not  the  synonym  of  the  word  "majority,"  our  meaning  is, 
that  if  a  relatively  large  number,  as  compared  with  the  whole 
number,  abstain  from  their  use,  then  to  omit  them  is  not  of 
itself  negligence.  As  to  appliances,  —  particularly  new  inven- 
tions, or  changes  claimed  to  be  improvements,  —  all  railroads 
are  not  required  to  conform  to  one  standard.  Allowance  is 
and  must  be  made  for  diversity  of  opinion ;  and  their  use  by  a 
majority  of  roads  does  not  necessarily  require  all  railroads  to 
adopt  them:  Louisville  etc.  R.  R.  Co.  v.  Allen,  78  Ala.  494;  Ga. 
Pae.  R.  R.  Co.  v.  Propat,  83  Id.  518;  Wilson  v.  Louisville  etc. 
R.  R.  Co.,  85  Id.  269;  Baldvoin  v.  C,  R.  /.,  &  P.  B.  R.  R.  Co.y 
60  Iowa,  680. 

When  a  brakeman  is  placed  on  a  freight  train,  running  on 
a  road  with  which  he  is  not  familiar,  and  such  train  has  to 
pass  under  a  low  bridge  or  bridges,  the  law,  which  simply 
voices  the  sentiment  of  humanity,  requires  that  notice  be 
given  him  of  the  danger  he  is  to  encounter.  This  notice  must 
be  reasonable;  that  is,  he  must  be  reasonably  instructed,  so 
as  to  put  him  on  the  look-out,  and  on  inquiry  and  observation^ 
that  he  may  inform  himself  of  the  locality  of  the  places  of 
danger.  The  whole  duty  is  not  on  the  railroad  company. 
The  employee  must  give  heed  to  the  notice  and  instructions 
given  him,  and  must  employ  his  senses,  his  reasoning  facul- 
ties, and  his  attention,  alike  for  his  own  safety  and  the  welfare 
of  the  road.  If  he  has  not  been  suflBciently  warned  or  notified 
to  enable  him  by  proper  attention  and  diligence  to  learn  where 
the  points  of  danger  are,  then  this  would  be  negligence,  for 
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which  the  railroad  company  would  be  liable.  On  the  other 
hand,  if  he  has  been  suflSciently  warned  or  notified,  and  from 
inattention,  indifference,  absent-mindedness,  or  forgetfulness, 
he  fails  to  inform  himself,  or  fails  to  take  the  necessary  steps 
to  avoid  the  injury,  this  is  negligence,  and  he  should  not  re- 
cover: Sullivan  v.  India  Mfg.  Co.,  113  Mass.  396;  Baltimore 
etc.  R.  R.  Co.  V.  Strieker,  51  Md.  47;  34  Am.  Rep.  291;  Dorsey 
V.  P.  &  C.  Con.  Co.,  42  Wis.  583;  Louisville  etc.  R'y  Co.  v. 
Wright,  115  Ind.  378;  7  Am.  St.  Rep.  432;  St.  Louis  etc.  R.  R. 
Co.v.  Irwin,  37  Kan.  701;  1  Am.  St.  Rep.  266;  Wilson  v. 
Louisville  etc.  R.  R.  Co.,  85  Ala.  269. 

It  is  not  denied,  in  this  case,  that  the  space  between  the 
taller  freight-cars  used  on  defendant's  road  and  the  timbers 
of  the  bridge  would  not  permit  a  man  of  ordinary  height, 
standing  erect  on  the  top  of  the  cars,  to  pass  under  the  bridge 
without  being  struck  by  it.  The  two  principal,  leading  in- 
quiries, then  are:  1.  Was  the  railroad  company,  under  the 
rules  above  declared,  justified  in  maintaining  its  bridge  at  the 
elevation  shown  in  the  testimony?  If  it  was,  plaintiff"  was  not, 
merely  on  that  ground,  entitled  to  recover,  for  he  had  no 
cause  of  action.  If  the  railroad  company,  under  said  rules, 
has  failed  to  establish  its  right  to  maintain  the  bridge  at  the 
elevation  proved,  then  negligence  is  shown,  and,  unrebutted, 
authorized  a  recovery  by  plaintiff".  That  prima  facie  right 
would  be  rebutted  if  plaintiff"  was  guilty  of  proximate,  con- 
tributory negligence.  2.  If,  under  the  rules  we  have  stated, 
the  plaintiff"  was  sufficiently  notified  or  warned,  and  from  inat- 
tention, indiff"erence,  absent-mindedness,  or  forgetfulness,  he 
failed  to  inform  himself,  or  failed  to  take  the  necessary  steps 
to  avoid  the  injury,  this  was  proximate,  contributory  negli- 
gence, and  is  also  a  complete  answer  to  the  action.  He  must 
avail  himself  of  the  instructions  given  him,  or  furnished  for 
his  use;  and  taking  into  the  account  the  surroundings  and 
perils  attendant  upon  the  nature  of  the  service  he  enters  upon, 
he  must  bestow  such  care,  watchfulness,  and  caution  as  ordi- 
narily prudent  men  would  usually  exercise  in  reference  to 
their  own  safety  under  like  circumstances.  There  are  perils 
in  the  very  nature  of  such  service  against  which  prudence 
cannot  always  guard.  Of  these  the  employee  takes  the  risk. 
He  is  guilty  of  contributory  negligence  if,  in  his  care,  dili- 
gence, and  watchfulness,  he  falls  below  the  standard  stated 
above:  3  Wood's  Railway  Law,  1481;  Wabash  R'y  Co.  v.  Elliott, 
98  111.  481;  4  Am.  &  Eng.  R'y  Gas.  651;  Clark  v.  St  P.  & 
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S.  City  R.  R.  Co.,  2  Id.  240;  WelU  v.  B.,  C.  R.,  &  N.  R.  R.  Co., 
2  Id.  243;  Pittsburgh  etc.  R.  R.  Co.  v.  Sentmeyer,  92  Pa.  St. 
276;  5  Am.  &  Eng.  R'y  Cas.  508;  St.  L.,  I.  iW.,  &  S.  R'y 
Co.  V.  Rains,  71  Mo.  164;  5  Am.  &  Eng.  R'y  Cas.  610; 
Clark  V.  Richmond  etc.  R.  R.  Co.,  18  Id.  78;  Gibson  v.  Erie 
R'y  Co.,  63  N.  Y.  449;  20  Am.  Dec.  552;  Lafflin  v.  Buffalo  etc. 
R.  R.  Co.,  106  N.  Y.  136;  60  Am.  Rep.  433;  Devitt  v.  Pac.  R.  R. 
Co.,  50  Mo.  302;  3  Am.  R'y  Cas.  533;  Owen  v.  N.  Y.  Cent. 
R.  R.  Co.,  1  Lans.  108;  Atlanta  etc.  R.  R.  Co.  v.  Webb,  61 
Ga.  586;  Atlanta  etc.  R.  R.  v.  Johnson,  66  Id.  259;  Indianapolis 
etc.  R.  R.  Co.  V.  Flanigan,  77  111.  365;  Toledo  etc.  R'y  Co.  v. 
Black,  88  Id.  112;  Gould  v.  Chicago  etc.  R'y  Co.,  66  Iowa,  590. 
And  evidence  that  the  appliance  has  been  long  used  with 
safety  is  competent  on  the  inquiry  of  contributory  negligence: 
Allen  V.  B.,  C.  R.,  &  N.  R'y  Co.,  5  Am.  &  Eng.  R'y  Cas.  620; 
Alabama  etc.  R.  R.  Co.  v.  Arnold,  84  Ala.  159;  5  Am.  St.  Rep.  354; 
Lafflin  v.  Buffalo  etc.  R.  R.  Co.,  106  N.  Y.  136;  60  Am.  Rep. 
433;  Lojtus  v.  Union  Ferry  Co.,  84  N.  Y.  455;  38  Am.  Rep. 
633;  Burke  v.  Witherbee,  98  N.  Y.  562. 

The  complaint  contains  eleven  counts,  and  there  were  de- 
murrers to  each  of  them.  We  think  the  demurrers  ought  to 
have  been  sustained  to  those  numbered  eight  and  nine.  Count 
No.  8  is  meager  and  defective  in  many  particulars.  Count 
No.  9  fails  to  aver  that  plaintiff  was  in  the  performance  of  any 
duty  pertinent  to  his  services  as  brakeman  when  he  was  in- 
jured. Count  11  is  defective,  in  that  there  is  no  duty  resting 
on  the  engineer,  as  matter  of  law,  to  signal  the  approach  to  a 
low  or  dangerous  overhead  structure.  Possibly  it  would  be 
well  if  the  law  was  so  framed  as  to  require  notice  to  be  given 
of  such  approach  by  a  signal  which  exposed  employees  would 
understand.  The  grounds  of  demurrer,  in  reference  to  the 
counts  we  have  declared  defective,  which  should  have  been 
sustained,  are,  —  in  reference  to  count  8,  assignments  21  and  22; 
to  count  9,  assignment  No.  23.  The  trial  court  sustained  the 
'  demurrers  to  counts  10  and  11,  and  we  need  not  consider 
them. 

A  railroad  corporation  is  "  authorized  to  use,  or  to  cross,  or 
to  change  public  roads,  when  necessary  in  the  building,  con- 
struction, or  maintenance  of  its  roadway  or  track,  but  must 
place  the  road  used,  or  crossed,  or  changed,  in  a  condition 
satisfactory  to  the  authorities,"  etc.:  Code  1886,  sec.  1581 
(1841).  It  is  manifest  that  this  statute  approved  March  8, 
1876  (Sess.  Acts,  257),  has  reference  to  public  roads  in  use  aa 


90  Louisville  etc.  R.  R.  Co.  v.  Hall.     [Alabama, 

such  at  the  time  the  road  was  constructed;  or,  at  least,  in  case 
of  a  bridge,  that  it  should  have  been  erected  or  maintained  by 
the  railroad  company.  Each  of  the  counts  in  the  complaint 
is  defective  in  not  averring  that  the  bridge  in  question  was 
erected  or  maintained  by  the  railroad  company.  The  twenty- 
eighth  ground  of  demurrer  ought  to  have  been  sustained.  With 
this  exception,  each  of  the  first  six  counts  of  the  complaint  is 
sufficient:  South  etc.  R.  R.  Co.  v.  Thompson,  62  Ala.  494;  East 
Tenn.  etc.  R.  R.  Co.  v.  Carloss,  77  Id.  443;  Hall  v.  Posey,  79  Id. 
84;  M.&  0.  R.  R.  Co.  v.  Thomas,  42  Id.  672. 

We  will  not  consider  the  rulings  on  the  demurrer  to  the 
third  plea.  The  defendant  could  and  did  have,  under  his 
second  plea,  the  benefit  of  all  defenses  he  could  have  made 
under  the  third:  3  Brickell's  Digest,  405,  sec.  20. 

Proof  of  general  notoriety  is  generally  admissible  as  tend- 
ing to  prove  notice  of  a  fact,  when  such  notice  is  a  material 
inquiry;  but  it  is  never  competent  to  prove  the  fact  itself. 
That  must  be  shown  by  other  testimony.  Applied  to  the 
present  case,  it  was  not  competent  testimony,  on  the  inquiry 
whether  the  bridge  in  question  had  ever  before  been  the  means 
of  killing  a  person.  Seeing  the  dead  body  was  no  proof  that 
the  person  had  been  killed  by  the  bridge,  nor  from  the  top  of 
the  train.  Nor  was  there  proof  tending  to  show  that  the  kill- 
ing took  place  since  the  erection  of  the  bridge  which  struck 
plaintiff.  The  trial  court  erred  in  receiving  testimony  of  gen- 
eral notoriety. 

The  witness  Epperson  showed  himself  to  be  an  expert.  He 
should  have  been  allowed  to  give  his  opinion,  and  his  reason 
for  it,  as  to  the  merits  or  demerits  of  the  "  whipping-straps  " 
as  cautionary  signals,  and  whether  or  not  they  were  generally 
in  use  on  roads  regarded  as  well  regulated.  It  was  rightly 
ruled  that  he  could  not  give  his  opinion  as  to  the  prudent 
management  of  the  Louisville  and  Nashville  railroad,  or  any 
of  its  constituent  sections. 

The  general  charge  given  in  this  case,  as  we  think  the  trial 
court  intended  it  to  be  understood,  is,  in  the  main,  free  from 
error.  We  will  first  premise,  however,  that  this  case  was 
tried  as  to  all  the  counts  on  the  double  defense  of  not  guilty, 
and  proximate  contributory  negligence  on  the  part  of  plaintiff. 
The  eflFect  of  this  double  defense  was,  and  is,  that  defendant 
denied  all  negligence  on  its  part,  and  threw  the  burden  of  proof 
on  plaintiflF.  As  a  further  defense  the  defendant  set  up  that 
if  found  to  have  been  guilty  of  negligence,  then  plaintiff  was 
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himself  guilty  of  negligence  which  contributed  projumately 
to  the  injury  he  suffered.  The  burden  was  on  the  defendant 
to  make  good  this  phase  of  its  defense.  Both  lines  of  defense 
being  interposed  to  the  whole  action,  the  defense  of  contribu- 
tory negligence  was  not  in  whole,  nor  to  any  extent,  an  ad- 
mission that  the  defendant  had  been  guilty  of  negligence. 

Some  expressions  in  the  general  charge  are  subject  to  criti- 
cism. We  will  quote  certain  passages  which  possibly  may 
have  misled  the  jury,  and  with  them  will  suggest  such  verbal 
alterations  as  will  free  them  from  all  grounds  of  objection. 
The  alterations  are  placed  in  brackets.  They  will  be  found 
to  be,  sometimes,  merely  explanatory,  additional  words  or 
phrases,  while  at  other  times  the  words  or  phrases  will  be  seen 
to  be  substituted  for  those  found  in  the  transcript.  I  begin 
with  the  first  sentence  in  the  first  paragraph*  "  Which  injuries 
[it  is  claimed]  resulted  from  the  negligence  of  the  defendant, 
and  [that]  he  would  not  have  suffered  [them]  but  for  such 

negligence The  defendant,  on  the  contrary,  [seeks  to 

excuse  itself  for  the  low  bridge,  and  alleges],  first,  [that]  it  was 
necessary  to  build  the  bridge  at  the  height  at  which  it  was 
built It  being  the  law  of  this  state  that  a  person  enter- 
ing the  employment  of  a  railroad  [has  a  right  to  expect  the 

railroad  will  furnish]  safe  appliances,  etc In  order  to 

recover  exemplary  damages,  it  is  not  necessary  that  the  de- 
fendant should  have  intended  to  commit  the  wrong,  [if  there 
was  gross,  reckless,  or  wanton  negligence],  —  so  gross  as  to 
evince  an  entire  want  of  care,"  etc. 

Charges  to  juries  should,  if  possible,  be  plain,  simple,  and 
easily  understood.  They  should  be  free  from  obscurity,  in- 
volvement, ambiguity,  metaphysical  intricacy,  and  tendency 
to  mislead.  A  charge  obnoxious  to  any  of  these  objections 
should  always  be  refused,  even  though,  on  dissection,  it  may 
assert  a  correct  legal  proposition.  The  office  and  purpose  of 
charges  are  to  enlighten  the  jury,  and  to  aid  them  in  arriving 
at  a  correct  verdict,  as  plain,  common-sense  men.  In  other 
words,  they  should  be  made  up  of  plain  propositions  of  law, 
applicable  to  the  tendency  or  varying  tendencies  of  the  evi- 
dence, and  they  should  go  no  further.  Charges  thus  given 
greatly  aid  juries  in  their  deliberations 

We  do  not  know  that  we  comprehend  the  meaning  and 
import  of  charges  3  and  8  of  the  series  styled  "plaintiff's 
charges."  Charge  No.  3  asserts  that  when  contributory  negli- 
gence is  pleaded,  this  is  a  confession  "  that  the  defendant  waa 
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guilty  of  the  culpable  negligence  which  is  charged  in  the 
counts  of  the  complaint  to  which  it  is  pleaded,  except  so  far 
as  the  plea  traverses  or  denies  the  negligence  of  defendant 
charged  in  those  counts,  or  sets  up  facts  in  qualification  or 
avoidance  of  such  negligence."  This  is  an  assertion  that  the 
plea  of  contributory  negligence  admits  the  negligence  charged, 
unless  the  plea  itself,  not  another  plea,  negatives  or  avoids 
such  negligence.  We  have  show  above  that  this  is  not  the 
true  rule.  A  denial  of  the  negligence  charged,  or  plea  of  not 
guilty,  although  pleaded  separately,  repels  all  presumption  of 
confession  which  arises  from  the  plea  of  contributory  negli- 
gence when  pleaded  alone.  And  the  last  sentence  of  the 
charge  does  not  heal  the  error,  for  each  of  the  pleas,  not  guilty 
and  contributory  negligence,  was  pleaded  to  the  entire  com- 
plaint. Freedom  from  negligence  is  not  one  of  the  essentials 
of  the  defense  of  contributory  negligence.  There  must  be  neg- 
ligence in  the  defendant  before  the  plaintiflf  can  contribute  to 
its  injurious  results:  Memphis  etc.  R.  R.  Co.  v.  Copeland,  61 
Ala.  376.  Charge  3  is  not  only  erroneous  as  a  legal  proposi- 
tion, but  the  pleading  furnishes  no  field  for  its  operation. 

Charge  8  hypothesizes  that  there  was  a  defect  in  the  con- 
fitruction  of  the  bridge,  and  that  such  "  defect  arose  from,  or 
had  not  been  discovered  or  remedied  owing  to,  the  negligence 
of  defendant";  and  asserts  that  the  plaintiflf  is  entitled  to  re- 
cover for  the  injuries  received,  "  although  he  may  have  known 
that  such  defect  existed,  provided  he  was  guilty  of  no  negli- 
gence which  proximately  contributed  to  the  injury;  and  pro- 
vided further,  that  he  knew  that  the  defendant,  or  some  person 
superior  to  himself  in  the  service  of  the  defendant,  knew  of  Bald 
defect." 

How  the  last  proviso  in  this  charge  can  become  material  on 
the  inquiry  of  plaintiflf's  contributory  negligence,  is  not  per- 
ceived. It  is  undisputed  that,  by  stooping,  plaintiflf  could  have 
passed  the  bridge  in  safety.  The  two  phrases,  '*  although  he 
may  have  known  that  such  defect  existed,"  and  *'  provided 
that  plaintiflf  was  guilty  of  no  negligence  which  contributed  to 
the  injury,"  are  incompatible  with  each  other,  when  viewed  in 
the  light  of  the  uncontroverted  testimony  Having  knowledge 
of  the  low  bridge,  and  failing  to  stoop  in  passing  it,  would 
be  proximate  contributory  negligence,  even  though  every  em- 
ployee of  the  railroad  had  knowledge  of  the  defect.  Charges 
3  and  8  should  not  have  been  given. 

Charge  13,  asked  by  defendant,  was  rightly  refused:  Loui»- 
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ville  etc.  R.  R.  Co.  v.  Coulton,  86  Ala.  129.  Charges  23  and 
38  of  defendant's  series  ought  to  have  been  given,  and  charge 
44,  in  the  state  of  the  testimony,  should  not  have  been  re- 
fused. There  is  no  testimony  tending  to  prove  gross,  wanton, 
or  reckless  negligence:  South  etc.  R.  R.  Co.  v.  Huffman^  76  Id. 
492;  52  Am.  Rep.  349;  Alabama  etc.  R.  R.  v.  Arnold,  80  Ala. 
600;  84  Id.  159;  5  Am.  St.  Rep.  354. 

Under  the  rules  of  law  declared  above,  and  in  the  state  of 
the  proof  found  in  the  record,  each  of  the  main  questions  of 
fact — negligence  of  defendant  and  contributory  negligence  by 
plaintiff — was  one  of  fact  for  decision  by  the  jury. 

Reversed  and  remanded. 


Railways  —  Bridqks.  —  A  railroad  company  is  not  bound  to  bnild  its 
bridges  high  enough  to  enable  ita  employees  to  safely  pass  thereunder  while 
standing  upright  upon  the  top  of  the  company's  cars:  Baylor  v.  Delaware  etc. 
R.  R.  Co.,  40  N.  J.  L.  23;  29  Am.  Rep.  208;  Rcuna  v.  St.  Louis  etc.  R'y  Co., 
71  Mo.  164;  36  Am.  Rep.  459.  But  see  Louisville  etc  R'y  Co.  v.  Wright,  115 
Ind.  378;  7  Am.  St.  Rep.  432,  and  note.  Neglect  to  keep  a  bridge  in  repair 
across  a  cut  made  by  a  railroad  company,  where  the  track  crosses  a  public 
highway,  is  an  indictable  offense:  New  York  etc  R.  R.  Co.  v.  StxUe,  50  N.  J.  L. 
303. 

Railways  —  Highway  Crossinos.  —  A  railroad  company  constructing  its 
track  across  a  public  highway  must  restore  the  highway  to  its  former  condi- 
tion as  nearly  as  possible:  EvanavUle  etc  R.  R.  Co.  v.  Carvener,  113  Ind.  51; 
Ridge  etc.  R'y  Co.  v.  Philadelphia,  124  Pa.  St.  219;  Dyer  County  v.  Railroad, 
87  Tenn.  712;  compare  Oii{f  etc.  R'y  Co.  ▼.  Rowland,  70  Tex.  299.  A  street 
railway  company  must  keep  its  entire  road-bed,  and  particularly  its  crossingii, 
in  repair,  so  as  not  to  inconvenience  travel  across  its  track  or  longitudinally 
upon  it:  Railway  Co.  v.  State,  87  Tenn.  746.  All  railway  companies  inter- 
ested in  the  same  railway  crossing  must  co-operate  in  keeping  such  crossing 
in  repair:  Indiana  etc  R'y  Co.  v.  Barnhart,  116  Ind.  399. 

Railway  Cbossinqs  —  Statutory  Regulations  —  Signals,  kto.  —  It  is 
the  duty  of  a  railroad  company  to  give  warning  of  the  approach  of  its  trains: 
Chicago  etc  R.  R.  Co.  v.  Dillcm,  123  111.  570;  5  Am.  St.  Rep.  559,  and  cases 
cited  in  note  564;  Duame  v.  Chicago  etc.  R'y  Co.,  72  Wis.  523;  7  Am.  St.  Rep. 
879;  Brown  v.  Orijffin,  71  Tex.  654;  note  to  Houston  etc.  R'y  Co.  v.  Boour,  8  Am. 
St.  Rep.  618.  A  company  is  liable  for  injuries  resulting  from  the  negligence 
of  its  flag-man  stationed  at  a  crossing  to  signal  approaching  trains:  Pennsyl- 
vania Co.  V.  Sloan,  125  111.  72;  8  Am.  St.  Rep.  337,  and  note  346.  It  may  be 
negligence  on  the  part  of  a  company  not  to  keep  a  dag- man  at  its  crossing,  al- 
though such  duty  is  not  prescribed  by  statute:  Houston  etc.  R'y  Co.  ▼.  Boozer, 
70  Tex.  530;  8  Am.  St.  Rep.  616;  and  where  a  railroad  trMk  crosses  a  public 
highway  in  a  densely  populated  district,  the  company,  maintaining  no  bars  or 
gates  there,  must  keep  a  flag-man  at  such  point,  and  failing  to  do  so,  is  guilty 
of  gross  negligence:  Central  P.  R'y  Co.  v.  KuJin,  86  Ky.  578;  9  Am.  St.  Rep. 
309,  and  note  318.  But  contributory  negligence  on  the  part  of  complainant 
may  bar  his  right  to  recover,  although  the  railroad  company  has  failed  to  per- 
form ita  duty  at  its  crossing:  Greenwood  v.  Philadelphia  etc.  R.  R.  Co.,  124 
Pa.  St  572;  10  Am.  St  Rep.  614.     It  is  negligence  for  a  railroad  train  to 
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back  at  a  speed  greater  than  allowed  by  the  city  ordinance,  not  signal- 
ing its  approach  by  ringing  its  bell,  or  otherwise:  Virginia  etc.  R'y  Co.  r. 
White,  84  Va.  498;  10  Am.  St.  Rep.  874;  compare  Cooper  v.  Lake  Shore  etc 
R'y  Co,,  66  Mich.  261;  11  Am.  St.  Rep.  482,  and  note  491,  The  duty  re- 
quired of  a  railroad  company  approaching  its  crossings  is  of  the  highest  degree 
to  its  passengers  and  to  travelers  passing  at  such  crossing:  Bailey  v.  Hartford 
etc.  R,  R.  Co.,  56  Conn.  444.  The  chief  purpose  of  statutory  regulations  m 
to  the  duties  required  of  railroad  companies  at  and  approaching  crossings  is 
to  protect  human  life:  Missouri  P.  R'y  Co.  v.  Lee,  70  Tex.  496.  The  duty  of 
ringing  the  bell  or  blowing  the  whistle  is  a  duty  imposed  for  the  protection 
of  persons  and  live-stock  at  crossings  and  depot-grounds,  and  no  where  else: 
Nashville  etc  R.  R.  Co.  y.  Hembree,  85  Ala.  481.  It  ia  negligence  npon  the 
part  of  a  railroad  company  to  disregard  duties  imposed  upon  it  by  statute: 
Palmer  v.  St.  Paul  etc  R.  R.  Co.,  38  Minn.  415;  Indiama  etc.  R.  R.  Co.  v. 
Barnhart,  115  Ind.  399.  Compare  New  York  etc  B^y  Co.  v.  Orand  Rapid* 
etc.  R.  R.  Co.,  116  Id.  60. 

Contributory  Negliqencb  —  Instances  of  What  ra:  See  note  to  Colum- 
bus etc  R'y  Co.  v.  Bridges,  11  Am.  St  Rep.  66,  67;  Lafflin\.  Buffalo  etc.  R.  R. 
Co.,  106  N.  Y.  136;  60  Am.  Rep.  433.  For  contributory  negligence  on  the 
part  of  an  employee  which  will  defeat  his  right  of  recovering  for  injuries 
suffered  by  reason  of  a  railroad  company's  negligently  constructed  bridge, 
see  Baltimore  etc  R.  R.  Co.  v.  Strieker,  51  Md.  47;  34  Am.  Rep.  291;  Pitts- 
burg etc  R'y  Co.  v.  Sentmeyer,  92  Pa.  St.  276;  37  Am.  Rep.  684;  Mansfield 
etc.  Co.  V.  McEnery,  91  Pa.  St.  186;  36  Am.  Rep.  662;  compare  Wilson  v.  Louis- 
ville etc  R.  R.  Co.,  85  Ala.  269.  An  employee  waives  any  claim  for  damages 
resulting  from  a  negligently  constructed  railroad  bridge,  where  he  remained 
in  the  service  of  the  company  after  notice  of  the  dangerous  character  of  such 
bridge:  Louisville  etc  R'y  Co.  v.  Sand/ord,  117  Ind.  265.  Employees  of  one 
railroad  company  are  not  guilty  of  contributory  negligence  in  failing  to  an- 
ticipate a  breach  of  duty  of  another  company  whose  track  crosses  the  track 
of  their  road:  New  York  etc  R'y  Co.  v.  Orand  Rapids  etc  R.  R.  Co.,  116  Id.  60. 

NxoLiGBNOB  —  Pleading.  —  As  to  the  sufficiency  of  a  complaint  in  an 
action  for  injuries  occasioned  by  negligence  of  a  defendant,  see  Rolseth  v. 
Smith,  38  Minn.  14;  8  Am.  St.  Rep.  637,  and  note  639.  Compare  Brannen 
v.  Kokomo  etc  Oravel  Road  Co.,  115  Ind.  115;  7  Am.  St.  Rep.  411,  and  particu- 
larly note  417,  as  to  whether  contributory  negligence  is  a  matter  to  be  pleaded, 
or  whether  it  may  be  relied  on  as  a  matter  of  defense  without  special  aver- 
ment. A  complaint  by  an  employee  against  a  railroad  company,  for  injury 
sustained  by  reason  of  defendants'  negligence  in  maintaining  a  bridge  which, 
being  unsafe,  fell  beneath  an  over-running  train,  is  bad  unless  it  alleges  that 
such  employee  was  ignorant  of  the  unsound  condition  of  the  bridge:  Louis-< 
ville  etc  R'y  Co.  v.  Sand/ord,  117  Ind.  265;  compare  East  Tennessee  etc.  R.  R. 
Co.  V.  Pratt,  86  Tenn.  9;  Pugan  v.  St.  Paul  etc.  R.  R.  Co.,  40  Minn.  544.  The 
competeney  and  skill  of  an  engineer  is  not  raised  by  an  allegation  in  a  com- 
plaint that  a  railroad  company  permitted  its  engine  to  be  out  of  repair,  and 
to  be  negligently  used:  Babcock  v.  Chicago  etc.  R'y  Co.,  72  Iowa,  197. 

Harmless  Error.  —  Sustaining  a  demurrer  to  a  special  plea  is  a  harmless 
error,  if  error  at  all,  when  defendant  under  another  plea  receives  the  benefit 
of  whatever  defense  he  might  have  used  under  the  special  plea  demurred  to: 
Manning  v.  Maroney,  87  Ala.  &63;  ante,  p.  67. 

EviDBNOK  —  Expert  Testimony.  —  A  competent  expert  may  give  an 
pinion  •■  to  th«  distance  at  which  it  is  safe  to  stop  before  going  upon  a 
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crossing  of  a  railroad  track  and  a  public  highway:  New  York  etc  JPy  Co.  ▼. 
Orand  jRapkU  etc  R.  R.  Co.,  116  Ind.  60;  compare  Johnson  ▼.  Miuowri  Pac 
Ry  Co.,  96  Mo.  340. 

Master  a»d  Servakt —  Liabilitt  for  Injuribs  to  Empiotbe.  — Plain- 
tiff, a  brakeman,  in  an  action  against  a  railroad  company  for  negligence  in 
maintaining  defective  brakes,  need  not  prove  that  defendant  had  knowledge 
of  defects  in  the  brakes  and  appliances:  Louimille  etc  R.  R.  Co.  v.  CouUon, 
86  Ala.  129.  A  servant  can  presume  that  his  master  has  performed  his  duty 
in  providing  suitable  appliances  and  safe  machinery:  Ayera  v.  Richmond  etc 
R  R.  Co.,  84  Va.  679. 

Nboligkncs  —  Burden  of  Proof.  —  The  plaintiS^  a  servant,  must  raise 
»  reasonable  presumption  of  negligence  on  the  part  of  the  defendant,  the 
master,  in  an  action  to  recover  for  injuries  alleged  to  be  caused  by  the  mas- 
ter's negligence:  C.  tk  0.  R.  R.  Co.  v.  Lee^  84  Va.  642;  because  the  presump- 
ti<«  is,  that  the  master  has  discharged  his  duty  to  his  servant,  and  this 
presumption  mutt  be  overcome  before  plaintiff  can  recover:  Murrajf  v.  Den- 
ver etc  Railvxty  Co.,  11  CoL  124. 

Instructions.  —  Correct  instructions  may  be  refused  when  the  snbstanc* 
thereof  has  already  been  given  in  other  instructions:  Virginia  etc  R'y  Co.  r. 
White,  84  Va.  498;  10  Am.  St.  Rep.  874,  and  note  882.  ai  to  instmctiona. 
generally,  which  may  b«  refused. 
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People  v.  Swalm. 

[80  California,  46.] 

SiPARATI    PkOPBRTT  OF  WiTB.  —  PROPERTY    BOUGHT    BT    A  WnW  ON   THB 

Crbdit  or  HBR  Husband,  without  his  previous  authority,  but  eventu- 
ally paid  for  by  him,  and  which  he  never  gave  to  her  as  her  own,  is  not 
her  separate  estate;  and  in  an  indictment  for  larceny,  it  ia  properly 
charged  to  be  the  property  of  her  husband. 

C!oMMUNiTT  Property.  —  Possession  op  Wife  is  That  of  hbr  Husband 
as  to  community  property.  The  wife's  interest  in  such  property  is  a 
mere  expectancy. 

Ck>MifUNiTY  Property,  Larceny  or.  —  One  may  be  convicted  of  the  larceny 
of  community  property,  notwithstanding  it  was  given  into  his  possession 
by  a  wife,  who  consented  to  have  it  taken  with  the  felonious  intention 
of  depriving  her  husband  of  it. 

Lasobny  of  Community  Property,  Evidence  Sufficient  to  Sustain 
CJONVICTION  for.  —  Defendant  is  properly  convicted  of  larceny,  where  it 
appears  that  he  had  seduced  a  wife,  and  had  been  handed  property  by 
her  to  be  taken  away  from  the  state;  that  he  afterwards  declared  the 
property  to  be  that  of  a  third  person;  that  he  was  going  away  under  an 
assumed  name;  and  that  he  tried  to  bribe  the  officer  who  arrested  him 
while  he  was  attempting  to  leave  the  state  with  such  property  in  his 
possession. 

Criminal  Law  —  Evidence. — In  a  Prosecution  for  Larobny  of  the 
Property  of  a  Married  Man,  which  had  been  given  into  the  possession 
of  the  defendant  by  the  former's  wife,  evidence  of  adulterous  intercourse 
between  the  wife  and  defendant  is  properly  received,  because  it  tends  to 
show  that  the  taJcing  was  against  the  will  of  her  husband,  and  with  an 
intent  to  deprive  the  husband  of  the  property. 

OoKMUNiTY  Property  Purchased  by  the  Wife  on  thb  Credit  of  bceb 
Husband  need  not  be  Reduced  to  his  Possbhsiox  to  imprMs  it  with 
the  quality  of  oommonity  property. 

M 
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I»  Pbrsonal  Ornaments  or  a  Wife  in  her  exclusive  possession,  and  suit- 
able to  her  condition  in  life,  may  be  presumed  to  be  her  separate  prop- 
erty, this  presumption  ia  sufficiently  rebutted  when  the  husband  testifies 
that  they  have  been  acquired  during  the  marriage;  that  he  had  never 
giyen  them  to  her,  and  that  they  were  not  her  exclusive  property. 

C  B.  Darwiuy  for  the  appellant 

Johmoriy  aUomey-generaly  Floumoy  and  Mhoonj  and  Satoyer 
and  Burnett,  for  the  respondents. 

FooTE,  C.  The  defendant  was  convicted  of  the  crime  of 
grand  larceny,  and  from  the  judgment  rendered  upon  the  ver- 
dict of  the  jury,  and  an  order  denying  him  a  new  trial,  he  ap- 
peals. 

His  first  claim  for  the  reversal  of  the  judgment  and  order 
is,  that  the  property,  consisting  of  certain  valuable  articles  of 
jewelry,  which  he  is  alleged  to  have  stolen,  was  not  the  prop- 
erty of  the  person  alleged  to  be  the  owner  thereof  as  charged, 
but  was  the  separate  property  of  his  wife. 

There  is  evidence  in  the  record  which  the  jury  evidently 
believed,  and  which  it  was  their  right  so  to  do,  which  showed 
that  the  property  in  question  was  bought  upon  the  credit  of 
the  husband,  and  was  pkid  for  by  him-  that  the  purchase  of 
it  by  the  wife  was  not  authorized  by  him,  but  that  he  finally 
paid  for  it,  there  being  no  evidence  that  either  spouse  pur- 
chased it  with  separate  money.  It  also  appears  that  the  hus- 
band never  gave  the  wife  the  property  as  her  own,  but  made 
an  effort  to  have  it  returned  to  the  seller,  but  it  was  never  re- 
turned, and  it  was  afterward  given  into  the  hands  of  the  de- 
fendant by  the  wife  to  be  taken  out  of  this  state  after  she  had 
become  connected  with  him. 

Swalm  was  arrested  while  endeavoring  clandestinely,  under 
an  assumed  name,  to  leave  this  state,  and  the  property  found 
in  his  possession.  He  endeavored  to  bribe  the  oflficer  arrest- 
ing him  to  allow  him  to  proceed  on  his  journey,  without  avail. 

His  main  defense  is,  that  the  wife  intrusted  him  with,  or 
what  at  least  he  believed  to  be  such,  her  separate  property,  to 
deposit  for  her  in  New  York,  and  that  he  had  no  intent  to 
steal  any  property  from  her  husband. 

The  property,  as  has  been  stated,  when  it  came  to  the  hands 
of  the  wife,  was  that  which  had  been  bought  upon  the  hus- 
band's credit,  billed  to  and  paid  for  by  him,  costing  several 
thousand  dollars,  it  not  appearing  that  the  separate  money  of 
either  spouse  was  used  to  pay  for  it.     Being  acquired  after 
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marriage  in  this  way  by  either  or  both  husband  and  wife,  it 
became  community  property:  Civ.  Code,  sec.  164.  Thus  ac- 
quired, it  came  to  the  possession  of  the  wife  from  her  husband, 
he  having  never  given  it  to  her  as  separate  property.  It  re- 
mained common  property  when  she  handed  it  over  to  Swalm. 

The  possession  of  the  wife  is  that  of  the  husband  as  to  com- 
munity property:  Schxder  v.  Savings  and  Loan  Society,  64  Cal. 
400.  He  had  the  title  to  it,  and  right  of  control  over  it;  the 
wife's  interest  was  a  mere  expectancy:  Oreiner  v.  Oreiner,  58 
Id.  119. 

The  property  being  that  of  the  husband,  and  in  his  posses- 
sion, the  sole  question  left  for  determination  was,  What  was 
the  intent  of  the  defendant  in  taking  and  carrying  it  away? 

The  evidence  tending  to  show  that  he  had  seduced  the  wife, 
Bnd  had  been  handed  the  property  by  her  to  take  away  from 
the  state;  that  he  afterward  falsely  declared  it  not  to  be  her 
pr<)perty,  but  that  of  a  third  party;  that  he  was  going  away 
under  an  assumed  name;  that  he  tried  to  bribe  the  oflBcer 
arresting  him,  and  the  other  facts  and  circumstances  in  the 
caee,  —  were,  as  we  think,  sufficient  to  warrant  a  belief  in  the 
minds  of  the  jury  either  that  the  property  was  purchased  by 
the  wife,  upon  the  husband's  credit,  at  the  instigation  of  the 
defendant,  then  having  the  intention,  if  he  could,  to  steal  it 
from  both  parties,  and  that  the  theft  was  afterward  consum- 
mated; or  that  he  received  the  property  from  the  wife,  know- 
ing it  to  be  the  husband's,  and  taken  against  his  will,  with  a 
view  to  steal  it.  In  either  point  of  view,  the  larceny  was  com- 
plete, for  it  was  the  taking  and  carrying  away  with  felonious 
intent  the  personal  property  of  another. 

The  question  of  intent  was  a  matter  solely  for  the  jury,  and 
they  have  found  against  the  defendant  upon  conflicting  testi- 
mony, and,  as  we  think,  properly. 

Suppose  the  wife  did  consent  to  the  taking  away  of  the 
property  of  her  husband,  if  the  defendant  took  it  with  the 
felonious  intent  of  depriving  the  husband  of  it,  her  consent 
when  she  had  repudiated  her  relation  of  wife  would  not  help 
him:  2  Bishop's  Crim.  Law,  sec.  873,  874,  and  cases  cited. 
And  the  evidence  tending  to  show  adulterous  intercourse  be- 
tween the  defendant  and  the  wife  of  the  owner  of  the  property 
was  admissible  and  proper,  as  going  .o  show  that  the  defend- 
ant knew  that  the  taking  was  against  the  will  of  the  husband, 
and  tending  to  show  that  the  defendant  took  the  same  with 
intent  to  deprive  the  husband  of  it.     The  improper  intercourse 
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did  not  make  the  offense  larceny,  but  it  threw  a  clear  light 
upon  the  intent  of  the  taking,  as  showing  that  the  wife's  con- 
sent was  without  her  husband's  knowledge,  against  his  will, 
and  that  the  defendant  knew  the  facts,  and  that  his  intention 
in  taking  it  was  to  steal  it  from  the  husband:  People  v.  Cole, 
43  N.  Y.  508. 

There  was  no  necessity,  as  the  appellant  contends,  that  the 
husband  after  the  purchase  should  have  reduced  the  property 
in  dispute  to  manual  possession.  For  when  acquired,  as  it 
was,  it  became  common  property,  and  the  wife's  possession 
was  the  husband's. 

The  court  instructed  the  jury  that  the  exclusive  possession 
of  the  wife  of  the  property,  being  personal  ornaments,  would 
warrant  the  presumption  that  they  were  her  separate  propert}', 
and  also  that  this  presumption  was  liable  to  be  rebutted. 
There  was  no  evidence,  as  has  been  observed,  that  the  jewelry 
had  been  purchased  with  the  separate  property  of  either 
spouse.  There  was  the  positive  evidence  of  the  husband  that 
they  had  been  acquired  during  the  marriage,  that  he  had 
never  made  a  gift  of  them  to  her,  and  that  they  were  not  hers 
exclusively.     This  the  jury  believed,  and  that  is  sufficient. 

The  question  as  to  the  belief  of  the  defendant  when  he  took 
the  jewels  as  to  the  person  to  whom  the  property  belonged, 
was  for  the  jury.  They  found,  as  we  think  properly,  that  he 
knew  the  property  was  that  of  the  husband. 

There  is  nothing  in  the  point  that  larceny  in  this  state  is 
different  from  what  it  is  at  the  common  law:  Pol.  Code,  sec. 
4468. 

The  defendant  was  found  guilty,  not  of  adulterous  larceny, 
as  he  claims,  of  which  crime  there  is  no  mention  in  our  Penal 
Code,  but  of  grand  larceny,  which  is  "  the  felonious  stealing, 
taking,  carrying,  leading,  or  driving  away  the  personal  prop- 
erty of  another,"  exceeding  the  value  of  fifty  dollars:  Pen. 
Code,  sees.  484,  487. 

It  is  contended  by  the  appellant  that  it  was  error  for  the 
trial  court  to  refuse  an  instruction  that  the  possession  of  per- 
sonal property  by  a  wife  creates  a  legal  presumption  that  it 
belongs  to  her,  which  must  be  overcome  by  a  party  who  would 
establish  the  contrary. 

The  case  was  apparently  tried  in  the  court  below,  upon  both 
sides,  upon  the  theory  claimed  by  the  defendant  here,  that  the 
possession  of  the  wife  of  personal  ornaments  suitable  to  her 
condition,  during  the  continuance  of  the  community,  creates  a 
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presumption  of  ownership  in  her  which  is  disputable.  Con- 
ceding without  deciding,  and  for  the  purposes  of  this  case  only, 
notwithstanding  what  has  been  said  by  the  appellate  court  in 
Meyer  v.  Kinzer,  12  Cal.  253,  254,  73  Am.  Dec.  538,  that  the 
appellant's  view  of  the  law  as  asked  for  in  the  refused  instruc- 
tion is  correct,  yet  the  court  below  in  its  charge  to  the  jury 
had  already  said:  "There  are  several  presumptions  of  law 
which  the  code  says  are  disputable,  that  is  to  say,  they  may 
be  controverted  by  other  evidence,  and  which  should  control 
jurors  in  their  action.  And  among  these  is,  that  things  which 
a  person  possesses  are  owned  by  him  or  her.  And  I  charge 
you  that  the  exclusive  possession  by  a  woman  of  personal  or- 
naments, such  as  necklace,  bracelets,  and  such  articles  as  are 
usually  worn  by  a  woman  in  her  condition  of  life,  creates  a 
legal  presumption  that  they  are  hers,  and  the  presumption  in- 
creases in  strength  with  the  length  of  time  that  such  posses- 
sion continues."  This  was  a  full  statement  of  the  general 
principle  involved  in  the  instruction,  and  besides,  it  was  made 
applicable  to  the  facts  in  evidence.  A  repetition  of  the  gen- 
eral proposition  of  law,  as  claimed  and  asked  for,  was  entirely 
unnecessary.  Upon  the  whole  record  we  perceive  no  preju- 
dicial error,  and  advise  that  the  judgment  and  order  be 
afl&rmed. 

Hayne,  C,  and  Vancliep,  C,  concurred. 

The  Court.  For  the  reasons  given  in  the  foregoing  opin- 
ion, the  judgment  and  order  are  affirmed. 

Rehearing  denied. 

CoMMUNiTT  Peopbety.  —  The  presumption  attending  possession  of  prop- 
erty by  either  spoase  is  that  it  belongs  to  the  community:  Meyer  v.  Kitaer, 
12  Cal.  247;  73  Am.  Dec.  638;  Altho/  v.  Conheim,  38  Cal.  230;  99  Am.  Deo. 
363;  Peck  v.  Brummagim,  31  Cal.  440;  89  Am.  Dec.  195;  Cooke  v.  Bremond, 
27  Tex.  457;  86  Am.  Dec.  626,  and  note  629.  Property  acquired  during 
marriage  is  presumed  to  be  community  property,  and  the  burden  of  proviug 
it  to  be  separate  property  is  upon  him  who  asserts  it:  Morris  v.  Hastings, 
70  Tex.  26;  8  Am.  St.  Rep.  570.  That  property  purchased  during  marriage 
should  be  considered  the  separate  property  of  one  of  the  spouses,  it  must 
clearly  appear  that  the  funds  with  which  such  property  was  acquired  were 
the  separate  property  of  such  spouse:  Morris  v.  Hastings,  70  Tex.  26;  8  Am. 
St.  Rep.  570;  Jones  v.  Epperson,  69  Tex.  586;  Blum  v.  Ross,  116  Pa.  St.  16.3. 

Larceny  —  Evidencb.  —  In  a  prosecution  for  larceny,  a  forged  and  fabri- 
cated bill  of  sale  executed  by  defendant  for  the  property,  alleged  to  have  been 
stolen,  was  admissible  against  defendant,  where  such  bill  of  sale  was  found 
in  possession  of  the  defendant:    WiUiams  v.  Staie,  27  Tex.  App.  466. 
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[In  Bank.] 

Karns  V.  Olnbt. 

f[jO  [80  Califoenia,  90.] 

fPwNotPAi,  AND  AoBNT.  —  That  an  Agent  Who  Madb  a  8al«  Of  Rbal 
j__^  EsTAi  WAS  NOT  AUTHORIZED  IN  Writinq  to  do  80  is  immaterial,  if  it 
^_>/  was  made  in  the  presence  of  the  principals  at  the  request  of  one  of  them, 
5  and  the  money  paid  ia  at  the  same  time  handed  to  the  other,  and  the  pur* 

^^        ohaser  takes  possession  under  his  contract,  and  makes  valuable  improve- 
y^        meats  with  the  knowledge  of  the  principals,  who  instructed  such  agent 
to  make  out  a  contract  of  sale,  and  the  latter,  pursuant  to  such  instruc- 
-,  tion,  executed  such  contract. 

-  I  Estoppel.  —  Vendors  of  Real  Estate  ark  Estopped  from  Denying  the 
**^  Validity  of  a  Sale  thereof  made  by  their  agent,  not  authorized  in 
J.  writing,  when  such  sale  is  made  with  their  knowledge,  and  according  to 

their  instructions,  an  installment  of  the  purchase-money  paid  to  them, 
and  the  contract  of  sale  concluded  in  the  name  of  the  agent,  and  the 
purchaser  permitted  without  objection  to  take  possession  and  make 
valuable  improvements. 
Estoppel.  —  One  Who  with  Knowledge  Accepts  the  Procheds  of  an 
Unauthorized  Sale  of  his  property  is  estopped  to  dispute  the  validity 
of  such  sale. 
One  Contracting  in  a  Corporate  Name,  or  in  Any  Name  not  his 
Own,  and  accepting  the  beneiit  of  such  contract,  cannot  avoid  it  be- 
cause he  did  not  employ  his  own  proper  name.  The  rule  is  the  same 
when  the  contract  is  made  in  such  adopted  name  by  his  agent,  acting 
under  his  instructions. 
Uncertainty  in  Contract  of  Sale  in  Real  Estate  will  not  Avoid  It 
when  Such  Uncertainty  Consists  in  the  fact  that  it  purports  to  be 
"  subject  to  the  conditions  in  a  formal  contract  as  to  clearing  streets, 
improvements,  etc.,"  and  the  contract  so  referred  to  is  one  to  be  entered 
into  in  the  future.  Nor  is  it  any  objection  to  such  contract  that  it  pro- 
vides that  it  shall  be  surrendered  "on  delivery  of  a  formal  contract  or 
deed." 
Laches  in  Suing  for  a  Specifio  Performance  of  a  Contract  fob  the 
Sale  of  Real  Estate  will  not  defeat  plaintiff,  if  such  delay  was  the 
result  of  the  acts  of  the  defendants  or  their  predecessors  in  interest  in 
attempting  to  deceive  the  plaintiff,  and  to  deprive  him  of  the  benefit  of 
his  contract. 
Tee  Doctrine  that  the  Record  of  a  Deed  is  CoHSTRUcmyB  Notice  ap« 
plies  only  against  subsequent  purchasers  and  encumbrancers. 

C.  E.  Sumner,  and  Chapman  and  Hendrick,  for  the  appellant. 

Olney,  Chickering,  and  Thomas,  for  the  respondent. 

Works,  J.  This  is  an  action  by  the  appellant  for  the  spe- 
cific performance  of  a  contract  to  convey  real  estate.  The 
findings  of  the  court  were,  in  substance,  that  one  Mills  and 
one  Wicks,  being  in  possession  of  the  lot  in  controversy,  and 
a  large  number  of  other  lots  in  Pomona,  in  this  state,  under  a 
contract  of  purchase,  began  the  sale  thereof,  and,  for  the  pur- 
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pose  of  making  such  sales,  appointed  one  F.  H.  Hall  to  be  the 
manager  and  agent  at  Pomona,  aforesaid;  that  Hall  had  not 
full  authority  to  act  for  said  Mills  and  Wicks  in  the  sale  of 
the  lots  and  lands,  but  that  the  court  was  unable,  from  the 
evidence,  to  define  with  exactness  the  extent  of  his  general 
authority;  that  the  said  Hall,  under  and  in  pursuance  of  his 
appointment  and  authority,  acted  as  such  manager  and  agent 
for  the  sale  of  said  lots  and  lands,  and  was,  by  reason  thereof, 
known  and  recognized  as  such  manager  and  agent  by  the 
general  public,  and  by  the  said  Mills  and  Wicks,  and  by  the 
purchasers  mentioned;  that  on  the  twenty-eighth  day  of  Sep- 
tember, 1882,  the  said  Mills  and  Wicks  did,  by  their  said 
agent,  Hall,  make  and  enter  into  a  verbal  agreement  with  one 
William  Bayles,  agreeing  to  sell,  and  he  agreeing  to  purchase, 
the  lot  of  land  in  controversy  for  the  sum  of  two  hundred 
dollars;  that  when  said  agreement  was  made,  said  Mills  and 
Wicks  were  both  personally  present,  and  the  agreement  for 
them  by  Hall  was  made  then  and  there,  but  not  under  the 
personal  direction  of  Mills  and  Wicks;  that  Bayles  then  and 
there,  in  pursuance  of  said  agreement,  paid  Hall  the  sum  of 
fifty  dollars  on  the  purchase  price,  and  Hall,  being  such 
agent,  paid  said  sum,  as  and  being  such  part  payment  of  said 
purchase  price,  over  into  the  hands  of  said  Wicks  upon  the  re- 
quest and  direction  of  said  Mills,  and  wrote  and  delivered  to 
said  Bayles  the  receipt  therefor,  in  the  words  and  figures  fol- 
lowing:— 
"$50.  Pomona,  September  30,  1882. 

"Received  of  W.  M.  Bayles  fifty  dollars  on  account  for  lot 
6,  block  32,  for  which  a  contract  will  be  given  on  payment  of 
balance  of  one  third  of  contract  price  of  two  hundred  dollars. 
"F.  H.  Hall,  Agent  for  Pomona  Company." 

That  within  a  few  days  thereafter,  on  the  thirtieth  day  of 
October,  1882,  in  pursuance  of  their  plan  for  the  sale  of  said 
lots  and  lands,  said  Mills  and  Wicks  formed  with  others  a 
corporation  by  the  name  of  the  Pomona  Land  and  Water 
Company,  with  its  capital  stock  divided  into  5,000  shares; 
that  Mills  and  Wicks  owned  4,180  of  said  shares,  and  the 
other  three  share-holders  necessary  to  form  a  corporation  rep- 
resented 820  of  said  shares;  and  for  the  purpose  of  carrying 
out  said  enterprise  for  the  sale  of  said  lots  and  land,  they 
transferred  the  same  to  said  corporation,  excepting  from  the 
operation  of  said  assignment  all  lots  and  lands  already  con- 
veyed to  them  by  Louis  Phillips,  and  that  Hall  continued  to 
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act  as  agent  for  the  sale  of  said  lots  in  the  same  manner  as 
before  said  transfer;  that  said  Hall  made  thirty-nine  sales  of 
said  lots  and  lands,  including  the  sale  of  the  lot  in  question, 
to  Bayles,  as  such  manager  and  agent  for  Mills  and  Wicks; 
that  before  they  assigned  the  same  to  said  company,  and 
afterward,  the  said  Mills  and  Wicks  supplied  said  agent, 
Hall,  with  printed  blanks,  containing  the  name  of  the  said 
Pomona  Land  and  Water  Company  printed  thereon  as  ven- 
dor, and  instructed  the  said  agent,  Hall,  to  use  the  same  in 
making  contracts  for  sales  thereof  to  be  made,  and  expressly 
directed  and  instructed  said  agent  to  fill  out  said  blanks  with 
the  terms  of  sale,  and  deliver  them  to  all  purchasers,  includ- 
ing said  Bayles,  to  whom  sales  of  lots  had  already  been  made 
by  them  in  their  individual  capacity;  and  that  Hall  carried 
out  said  instructions,  whereby  Bayles  was  induced  to  believe 
that  said  agreement  was  adopted  by  said  company;  that  on 
the  twenty-first  day  of  September,  1882,  Bayles,  under  and  in 
pursuance  of  his  said  agreement,  paid  to  Hall,  then  acting  as 
the  manager  and  agent  for  the  sale  of  said  lots  and  lands,  the 
further  sum  of  sixteen  dollars,  and  that  Hall,  pursuant  to  said 
instructions,  given  as  aforesaid,  filled  out  and  delivered  to 
Bayles  one  of  the  said  printed  blanks,  supplied  by  Mills  and 
Wicks  for  the  purpose,  in  the  words  and  figures  following:  — 
"Pomona  Land  and  Water  Company, 
"  Pomona,  Los  Angeles,  September  28,  1882. 

"Received  of  William  Bayles  fifty  dollars,  deposit  on  con- 
tract for  purchase  of  lot  six  (6),  in  block  thirty-two  (32),  ac- 
cording to  the  map  of  Pomona.  Contract  duly  recorded  in 
book  3,  pages  90  and  91,  of  miscellaneous  records  of  Los  An- 
geles County,  subject  to  the  conditions  in  a  formal  contract  as 
to  cleaning  streets,  improvements,  etc.;  said  price  being  $200, 
and  terms  of  payment,  $16  to  make  the  one  third  on  demand, 
$67  payable  September  28,  1883,  $67  payable  September  28, 
1884.  Deferred  payments  to  bear  eight  per  cent  interest,  pay- 
able annually;  and  the  said  William  Bayles,  in  consideration 
of  the  premises,  hereby  agrees  to  purchase  said  property  for 
the  same  price  and  on  the  terms  above  set  out,  this  to  be  sur- 
rendered on  delivery  of  formal  contract  or  deed. 

"F.  J.  Hall, 
"Manager  of  Pomona  Land  and  Water  Company." 

That  on  the  twenty-fourth  day  of  January,  1883,  the  said 
Bayles,  for  a  good  and  valuable  consideration,  assigned  and 
transferred  to  the  plaintiff  all  his  interest  in  said  lot  and  said 
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agreement,  and  the  plaintiff  thereupon  entered  into  poBsession 
of  said  lot,  with  the  knowledge  and  consent  of  Hall,  agent  as 
aforesaid,  plowed  the  whole  of  said  lot,  and  put  substantial 
improvements  thereon;  that  said  Bayles  and  the  plaintiff 
kept  and  performed  all  the  conditions  of  said  agreement  to  be 
kept  by  them,  paid  the  sum  of  $66,  the  first  payment  of  said 
purchase  price,  and  tendered  to  the  Pomona  Land  and  Water 
Company  the  sum  of  $67  and  interest  thereon  to  date,  accord- 
ing to  the  terms  of  said  agreement;  that  on  the  twenty-eighth 
day  of  September,  1883,  and  on  the  twenty-ninth  day  of  Sep- 
tember, 1884,  plaintiff  tendered  the  said  company  the  sum  of 
$134  and  interest  thereon  to  date,  being  the  whole  balance  of 
said  purchase-money,  according  to  the  terms  of  said  agree- 
ment, and  demanded  the  execution  of  a  deed  of  conveyance, 
and  the  company  refused  to  accept  said  payments  and  execute 
the  deed,  but  made  no  objections  to  the  terms  thereof,  or  to 
said  tenders;  that  on  the  twenty-seventh  day  of  November, 
1886,  he  tendered  to  the  defendant  the  sum  of  $176.90,  being 
the  full  amount  of  the  purchase-money  remaining  unpaid, 
and  tendered  a  deed  of  bargain  and  sale  for  execution,  and 
the  defendant  specified  no  objections  to  said  tender,  nor  to  the 
terms  of  said  conveyance,  but  declined  to  receive  said  pur- 
chase-money, and  refused  to  execute  said  conveyance;  that 
by  a  deed  dated  December  4,  1882,  Louis  Phillips  conveyed 
said  lot  to  said  Mills  and  Wicks,  and  by  a  deed  dated  Febru- 
ary 23,  18P3,  said  Wicks  conveyed  his  interest  therein  to  said 
Mills,  and  by  a  deed  dated  September  21,  1883,  while  plain- 
tiff was  in  possession  of  said  lot  under  said  agreement.  Mills. 
knowing  that  plaintiff  was  so  in  possession,  conveyed  said  lot 
to  one  Charles  French,  who  had  full  knowledge  of  plaintiff's 
possession  under  said  agreement,  and  the  other  facts  herein 
Bet  forth,  and  that  French  was  in  the  employ  of  said  Pomona 
Land  and  Water  Company  under  said  Mills  and  Wicks,  and 
paid  no  consideration  for  said  conveyance;  that  Mills  died  on 
the  twentieth  day  of  April,  1884,  and  his  wife  was  appointed 
his  administratrix,  and  included  this  lot  in  the  inventory  of 
the  property  of  said  estate;  that  in  May,  1883,  the  plaintiff 
had  notice  that  the  Pomona  Land  and  Water  Company  re- 
■  pudiated  the  alleged  agreement;  that  said  French,  from  the 
time  of  his  deed  from  Mills,  asserted  to  plaintiff  his  ownership 
of  the  lot,  and  disputed  the  possession  thereof;  that  French, 
some  time  in  1884,  removed  plaintiff's  improvements,  but 
plaintiff  replaced  them  within  two  or  three  months,  and  for  a 
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short  period  of  that  year  leased  the  premises,  and  that  the 
house  and  fence  erected  by  him  remained  on  the  property 
until  removed  by  the  defendant  in  October,  1886;  and  that 
French,  for  a  short  time  just  previous  to  his  deed  to  defend- 
ant, leased  the  property,  and  that  the  defendant  entered  on 
the  lot  October  20,  1886,  but  did  not  oust  plaintiff;  that  in 
February,  1883,  said  Wicks,  as  attorney  for  the  Pomona  Land 
and  Water  Company,  wrote  the  plaintiff  a  letter  notifying  him 
that  Hall  had  acted  without  authority  in  making  the  contract, 
and  that  the  same  was  repudiated,  and  offered  him  one  hun- 
dred dollars  if  he  would  return  the  receipt  for  cancellation, 
but  that  Wicks  had  not  been  authorized  by  the  company  to 
write  such  a  letter;  that  neither  Wicks  nor  Mills  knowingly 
or  intentionally  ratified  or  confirmed  the  contract,  or  volun- 
tarily accepted  any  benefits  or  obligations  thereof;  that  the 
said  Mills  and  Wicks,  by  their  acts  and  conversation  afore- 
said, induced  the  said  Bayles  to  purchase  said  lot  from  them 
by  their  said  agent,  Hall;  that  said  printed  blank  was  used, 
and  the  agreement  in  the  name  of  the  Pomona  Land  and 
Water  Company,  delivered  as  aforesaid  by  Hall,  agent  as 
aforesaid,  and  accepted  by  Bayles,  because  Mills  and  Wicks 
instructed  Hall  to  use  the  same  for  that  purpose,  and  not  by 
reason  of  any  fault  or  neglect  of  said  Bayles  or  the  plaintiff, 
and  the  use  thereof  caused  Bayles  to  believe  that  said  agree- 
ment was  adopted  by  said  company,  promoted  by  said  Wicks 
and  Mills  as  aforesaid;  that  the  use  of  said  printed  blanks 
caused  the  plaintiff  to  believe  that  said  sale  was  in  fact  origi- 
nally made  by  said  company,  as  therein  specified;  that  Mills 
and  Wicks  never  demanded  payment  of  the  balance  of  the 
purchase-money  of  said  lot,  nor  communicated  to  plaintiff  the 
fact  that  said  sale  was  made  by  them  in  their  individual  capa- 
city, but  on  the  contrary,  further  gave  the  plaintiff  cause  to 
believe  that  said  sale  was  made  by  said  company,  and  denied 
that  plaintiff  had  any  interest  in  said  lot,  and  attempted  to 
disaffirm  said  sale,  alleging  as  a  ground  that  said  Pomona 
Land  and  Water  Company  never  acquired  title  to  said  lot, 
and  that  therefore  said  Hall  never  had  authority  to  sell  the 
same;  that  all  the  deeds  of  conveyance  referred  to  above  were 
recorded  immediately  after  their  respective  dates,  and  the 
plaintiff  had  constructive  notice  thereof;  and  that  about  the 
time  the  defendant  ousted  plaintiff,  as  aforesaid,  plaintiff  first 
learned  that  said  sale  was  made  in  the  actual  presence  of  said 
Mills  and  Wicks,  under  their  direction,  for  them,  in  their  in- 
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dividual  capacity,  by  said  agent,  Hall,  and  that  said  Mills  and 
Wicks  had  taken  a  conveyance  of  said  lot  from  said  Louis 
Phillips  to  themselves,  and  recorded  the  same  on  the  day  pre- 
ceding said  transfer  of  their  said  contract  with  Louis  Phillips 
to  said  company,  and  thereby  prevented  said  company  from 
acquiring  title  to  said  lot;  that  the  plaintiff's  supposed  cause 
of  action  is  not  barred  by  the  statute  of  limitations.  This 
suit  was  commenced  December  10,  1886. 

On  these  findings  the  court  concluded  in  favor  of  the  de- 
fendant, and  the  plaintiff  appeals. 

It  is  contended  by  the  plaintiff  that  he  was  entitled  to  judg- 
ment on  these  findings,  and  that  the  cause  should  be  reversed 
on  that  ground. 

In  this  contention  the  appellant  is  clearly  right. 

We  do  not  know  upon  what  ground  the  court  below  con- 
cluded that  the  plaintiff's  case  was  not  made  out,  but  coun- 
sel for  respondent  attempt  to  justify  the  decision  on  four 
grounds:  1.  That  the  original  receipt  given  by  Hall  did  not 
constitute  a  sufficient  contract  of  sale;  2.  That  Hall  had  no 
authority  to  make  the  sale,  not  having  been  authorized  in 
writing;  3.  That  the  original  receipt,  and  the  contract  subse- 
quently given  by  Hall,  were  not  executed  by  the  then  owners, 
Wicks  and  Mills,  but  by  the  Pomona  Land  and  Water  Com- 
pany, in  its  name,  and  was  otherwise  indefinite  and  insuffi- 
cient; 4.  That  the  action  was  commenced  too  late. 

In  discussing  these  questions,  counsel  for  respondent  have 
not  confined  themselves  to  the  findings,  but  have  very  in- 
geniously used  the  findings  where  they  support  their  case,  and 
where  they  are  against  them  the  findings  are  ignored,  and  the 
evidence  in  respondent's  favor,  and  against  said  findings,  is 
used  instead.  By  thus  combining  the  two,  and  holding  fast 
only  to  that  which  seems  to  them  to  be  good,  they  have  con- 
vinced themselves  that  "  the  case  is  too  plain  for  argument." 
This  we  cannot  do,  and  perhaps  for  that  reason  we  are  unable 
to  agree  with  counsel.  Taking  the  facts  as  we  have  them  in 
the  findings,  we  consider  the  points  relied  upon  by  the  re- 
spondent. 

1.  As  to  the  point  that  the  original  receipt  given  at  the  time 
the  first  payment  of  fifty  dollars  was  made  was  not  sufficient, 
we  agree  with  counsel,  but  this  was  not  intended  to  constitute 
the  contract,  but  simply  as  a  memorandum  showing  the  pay- 
ment of  the  money,  and  it  was  stated  therein  that  a  contract 
would  be  given  upon  the  payment  of  the  balance  of  the  one- 
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third  payment;  and  such  a  contract  was  afterward  executed. 
For  this  reason  we  regard  this  receipt  as  of  no  great  impor- 
tance. 

We  regard  the  question  of  Hall's  authority  to  make  the  sale 
as  of  no  greater  consequence  in  view  of  the  other  facts  found. 
It  may  be  conceded  that  an  appointment  in  writing  was  neces- 
sary to  authorize  him  to  make  a  binding  sale:  Code  Civ.  Proc, 
sec.  1624;  and  that  no  subsequent  parol  ratification  or  ac- 
knowledgment by  the  principal  is  sufficient:  VideauW.  Griffin, 
21  Cal.  390;  Blum  v.  Robertson,  24  Id.  142.  But  here  the  sale 
was  in  legal  effect  made  by  the  principals:  Videau  v.  Oriffin, 
21  Id.  391,  392.  It  was  made  in  their  actual  presence,  and  at 
the  request  of  one  of  them  the  money  paid  was  handed  to  the 
other  immediately.  It  is  true,  the  court  finds  that  the  sale 
was  not  made  under  the  personal  direction  of  the  owners,  and 
that  they  did  not  knowingly  or  intentionally  ratify  or  confirm 
the  said  contract  of  sale,  nor  voluntarily  accept  any  of  the  ob- 
ligations or  benefits  thereof,  but  these  conclusions  are  clearly 
disputed  by  the  facts  found.  They  did  voluntarily  receive  the 
cash  payment  at  the  time  it  was  made,  and  the  court  finds 
that  they  afterward  instructed  Hall  to  make  a  contract  for  the 
property.  The  facts  show  that  the  only  reason  for  the  finding 
that  they  did  not  knowingly  or  intentionally  ratify  or  affirm 
the  contract  of  sale  was,  that  they  did  not  know  the  location 
of  the  lot,  or  in  other  words,  the  lot  was  a  better  one  than  they 
supposed  when  they  sold  it  and  accepted  the  purchase-money, 
and  therefore  they  wanted  to  escape  from  the  contract. 

The  findings  further  show  that  the  purchaser  took  posses- 
sion under  his  contract,  and  made  valuable  improvements  on 
the  property  with  the  knowledge  of  these  parties.  Beside,  the 
court  finds,  throughout  these  findings  in  various  places,  that 
Hall  was  the  agent  of  these  parties,  and  that  they  did  the  acts 
relied  upon  by  the  plaintiff  through  him.  The  court  finds  in 
one  place  that  Hall  did  not  have  "  full "  authority,  but  what 
is  meant  by  the  word  "full"  in  this  connection  is  left  to  con- 
jecture. The  finding  on  the  point  is:  "  All  allegations  of  the 
several  paragraphs  of  the  complaint,  which  are  respectively 
numbered  and  marked  2,  3,  4,  5,  and  6,  are  true,  except  that 
F.  J.  Hall  did  not,  as  alleged  in  paragraph  2,  have  full  au- 
thority to  act  for  the  said  Mills  and  Wicks  in  the  sale  of  the 
lots  and  lands  referred  to  therein  (but  if  it  be  essential,  I  am 
unable,  from  the  evidence,  to  define  with  exactness  the  extent 
of  his  general  authority)." 
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This  finding  as  to  authority  relates,  not  to  this  sale  partic- 
ularly, but  to  an  allegation  in  the  complaint  that  Hall  was 
appointed  to  be  manager  at  Pomona,  "  with  full  authority  to 
act  for  them,"  in  the  sale  of  all  of  the  lands  then  held  for  sale 
by  them  at  that  place;  and  the  following  specific  allegation  of 
the  complaint,  relating  to  this  particular  sale,  is  found  to  be 
true:  "That  on  the  twenty-eighth  day  of  September,  1882,  the 
said  Mills  and  Wicks  were  in  possession  of  the  said  lot  of  land 
hereinabove  particularly  described,  under  said  agreement  for 
the  purchase  thereof  from  Louis  Phillips,  and  did  then  at  Po- 
mona aforesaid,  by  their  said  agent,  P.  J.  Hall,  make  and  enter 
into  a  verbal  agreement  with  one  William  Bayles,  whereby 
the  said  Mills  and  Wicks  agreed  to  sell,  and  the  said  William 
Bayles  agreed  to  purchase,  the  said  lot  of  land  described  as 
lot  6,  as  aforesaid,  for  the  sum  of  two  hundred  dollars,  on  the 
terms  set  out  in  the  seventh  paragraph  of  this  complaint." 

And  the  court  further  finds  in  express  terms  that  the  alle- 
gation of  the  complaint  is  true  that  they  instructed  their  said 
agent  to  make  out  this  and  the  other  contracts,  where  sales 
had  been  made,  and  how  to  make  and  execute  them,  and  that 
in  pursuance  of  these  instructions  he  did  execute  the  contract, 
and  that  the  plaintifi',  as  the  assignee  of  said  contract,  entered 
into  possession  and  made  improvements. 

This,  it  seems  to  us,  was  a  sufficient  finding  of  the  agency; 
but  if  not,  the  conduct  of  the  vendors  of  the  property  was 
such  as  to  estop  them  from  denying  it,  or  asserting  any  claim 
to  the  property  on  the  ground  of  his  want  of  authority.  To 
permit  the  vendors  of  land  to  repudiate  the  acts  of  their  sup- 
posed agent  under  such  circumstances  would  be  to  sanction  a 
clear  and  palpable  fraud,  and  this  cannot  be  done  even  under 
the  guise  of  the  statute  of  frauds:  Sedgwick  and  Wait  on 
Trial  of  Title  to  Land,  sees.  844-847;  Fry  on  Specific  Per- 
formance, 259,  260;  Bigelow  on  Estoppel,  3d  ed.,  470,  513. 

It  is  a  well-settled  rule  of  estoppel  that  one  who  with 
knowledge  accepts  the  proceeds  of  an  unauthorized  sale  of  his 
property  is  estopped  to  dispute  the  validity  of  the  sale:  Good- 
man V.  Winter,  64  Ala.  410,  433;  38  Am.  Rep.  13;  France  v. 
Haynes,  67  Iowa,  139;  Schenck  v.  Sautien,  73  Mo.  46;  Moore 
V.  Hill,  85  N.  C.  218;  Field  v.  Doyon,  64  Wis.  560;  Booth  v. 
Wiley,  102  111.  84,  107;  see  also,  as  bearing  on  this  point,  Ea- 
colle  V.  Franks,  67  Cal.  137. 

In  this  case  the  vendors  stood  by  and  saw  the  sale  made, 
and  accepted  the  purchase-money  in  the  presence  of  the  ven- 
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dee,  and  the  court  finds  that  they  "  by  their  acts  and  conver- 
sation aforesaid  induced  the  said  Bayles  to  purchase  said  lot 
from  them  by  their  said  agent,  Hall,"  which,  it  seems  to  us, 
presents  the  strongest  possible  case  against  them.  If  they  did 
not  know  the  location  of  the  lot  that  was  being  sold,  as 
claimed,  their  want  of  knowledge  must  be  attributed  to  their 
own  want  of  care.  They  cannot,  in  view  of  these  facts,  be 
heard  to  deny  such  knowledge. 

It  is  contended  that  this  was  not  the  contract  of  Mills  and 
Wicks,  but  of  the  Pomona  Land  and  Water  Company.  It  is 
true,  the  contract  is  signed  by  Hall  as  the  manager  of  the 
company,  but  the  findings  show  clearly  that  the  contract  was 
that  of  Mills  and  Wicks,  and  that  they  had,  before  the  organi- 
zation of  the  corporation,  adopted  and  used  the  name  after- 
ward given  to  the  corporation,  and  that  they  instructed  their 
agent.  Hall,  to  prepare  and  sign  the  contract  in  that  form. 
They  had  the  right  to  adopt  and  contract  in  a  name  not  their 
own,  and  having  contracted  in  that  name  and  received  the 
benefits  thereof,  they  cannot  be  allowed  to  impeach  it  on  that 
ground. 

Again,  it  is  urged  that  the  contract  was  too  uncertain  and 
indefinite  to  authorize  the  relief  sought.  We  do  not  think  so. 
The  land  is  accurately  described,  and  the  amount  and  time  of 
making  the  payments  are  clearly  stated.  There  are  but  two 
elements  of  uncertainty  in  the  contract.  It  is  made  "  subject 
to  the  conditions  in  a  formal  contract  as  to  clearing  streets, 
improvements,  etc."  This  evidently  refers  to  a  "formal" 
contract  that  was  expected  to  be  made  in  the  future,  and  if  it 
was  too  uncertain  to  uphold  this  clause  or  to  bind  the  vendee 
to  the  condition  attempted  to  be  imposed,  it  can  furnish  no 
ground  upon  which  the  vendors  could  repudiate  the  contract. 
It  is  no  where  shown  that  the  refusal  to  consummate  the  agree- 
ment was  ever  placed  on  any  such  ground,  or  that  any  ques- 
tion was  ever  made  as  to  the  conditions  intended  to  be  imposed 
by  this  clause  in  the  contract.  If  such  a  "  formal  "  contract 
existed,  and  the  parties  contracted  with  reference  to  it,  the 
question  might  have  been  raised  in  respect  to  the  form  of  the 
deed,  when  demanded,  and  if  a  deed  with  the  conditions  re- 
lied upon  had  been  refused,  the  vendors  might  have  been 
justified  in  refusing  to  execute  one  without  such  conditions. 
But  we  do  not  regard  this  as  such  an  element  of  uncertainty 
as  will  vitiate  the  whole  contract.     The  court  finds  that  ncf 
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objection  was  made  to  the  form  of  the  deed  tendered  for  exe- 
cution when  the  purchase-money  was  tendered. 

The  further  objection  made  to  the  contract  is,  that  it  pro- 
vides that  it  shall  be  surrendered  "on  delivery  of  formal  con- 
tract or  deed."  The  apparent  reason  for  having  drawn  the 
contract  in  such  form  as  to  call  for  either  a  contract  or  a  deed 
is,  that  at  the  time  the  contract  was  executed  the  vendors  had 
no  deed,  but  were  holding  under  a  contract.  It  was  the  evi- 
dent intention  that  if  they  procured  a  deed  before  the  final 
payment  of  the  purchase-money,  a  deed  was  to  be  executed; 
if  not,  a  contract  for  a  deed.  But  whether  this  be  so  or  not,  it 
clearly  appears  from  the  contract  itself  that  the  vendee  was 
to  have  their  title  to  the  property  upon  payment  of  the  pur- 
chase-money, and  the  time  was  definitely  fixed  by  the  time  of 
the  final  payment  of  the  purchase-money  and  surrender  of  the 
contract. 

We  think  the  contract  was  suflScient  to  authorize  the  relief 
prayed  for. 

Lastly,  it  is  claimed  that  the  action  was  brought  too  late. 
Cases  are  cited  by  counsel  in  which  shorter  delays  were  held 
to  be  fatal,  but  each  case  must  depend  upon  its  own  circum- 
stances. There  is  no  absolute  bar  short  of  the  time  fixed  by 
the  statute  of  limitations.  There  is  nothing  of  unfairness  or 
injustice  in  allowing  the  appellant  his  remedy  in  this  case 
after  the  delay  complained  of.  It  is  perfectly  apparent  from 
the  findings  and  the  evidence  that  there  was  a  systematic  and 
persistent  effort  all  along  on  the  part  of  Mills  and  Wicks  to 
mislead  the  plaintiff,  and  prevent  his  getting  title  to  the  prop- 
erty. It  was  not  transferred  to  the  corporation,  but  he  was 
allowed  to  believe  it  was,  if  not  led  to  that  belief  by  these 
parties.  Wicks  conveyed  to  Mills,  and  Mills  conveyed  to  one 
French,  an  employee,  without  consideration  for  the  convey- 
ance, and  French,  acting  undoubtedly  for  Mills,  endeavored  to 
get  possession  of  the  property,  and  claimed  that  he  was  the 
owner,  and  tore  down  the  appellant's  improvements.  That 
French  held  the  title  for  Mills,  and  with  the  sole  purpose  of 
attempting  to  deprive  the  appellant  of  the  property,  is  appar- 
ent from  the  fact  that  upon  the  death  of  Mills,  although 
French  held  Mills's  deed  for  the  property,  it  was  inventoried  by 
the  widow  as  a  part  of  the  estate.  French  conveyed  the  same 
to  the  respondent,  who  admits,  in  his  brief  in  this  court,  that 
he  holds  it  as  a  trustee  for  the  widow.  In  other  words,  so  far  as 
it  afi'ects  this  question  of  delay  in  bringing  the  action,  this 
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property  must  be  regarded  as  having  been  the  property  of  the 
original  vendors  all  along,  and  that  they  have  been  attempt- 
ing to  keep  it  out  of  the  appellant's  reach.  Beside,  one  of  the 
very  material  facts  in  the  case,  and  one  without  which  prob- 
ably he  could  not  have  recovered,  was,  that  this  contract  was 
made  in  the  actual  presence  of  the  owners,  and  the  money 
pnid  to  and  received  by  them,  and  this  was  not  discovered  by 
the  appellant  until  a  very  short  time  before  bringing  this  suit. 
Without  a  knowledge  of  this  fact,  if  there  were  no  others  tend- 
ing to  excuse  his  delay,  he  might  well  have  hesitated  about 
bringing  the  suit;  and  taking  this  circumstance,  together  with 
the  conduct  of  the  vendors,  we  are  not  inclined,  on  the  mere 
ground  of  delay  in  bringing  the  action,  to  deny  the  appellant 
his  rights. 

The  court  finds  that  the  deeds  bringing  the  title  down  to  the 
respondent  were  recorded  immediately  after  their  execution, 
and  were  constructive  notice  to  the  appellant.  Conceding  this, 
it  makes  the  effort  to  mislead  the  appellant  only  the  more  ap- 
parent, but  the  doctrine  of  constructive  notice  has  application 
only  to  a  subsequent  purchaser  or  encumbrancer,  and  can  have 
no  bearing  on  the  question  presented  here. 

The  finding  that  the  Pomona  Land  and  Water  Company 
notified  the  appellant  that  it  repudiated  the  contract  was  im- 
material, for  the  reason  that  that  company  never  had  any  title 
to  the  property,  and  was  not  a  party  to  the  contract,  or  inter- 
ested in  it  in  any  way. 

Judgment  and  order  reversed,  with  instructions  to  the  court 
below  to  conform  its  conclusions  of  law  to  this  opinion,  and 
render  judgment  on  the  findings  in  favor  of  the  plaintiff. 

Rehearing  denied.  

Estoppel.  —  As  to  what  are  the  essentials  of  estoppel,  see  Moyle  v.  Lan- 
ders, 78  Cal.  99;  12  Am.  St.  Rep.  22,  and  note  29;  compare  Humphreys  v. 
Finch,  97  N.  C.  303;  2  Am.  St.  Rep.  293,  and  note  29(3,  as  to  principal's  acts 
operating  as  an  estoppel,  being  a  ratification  of  an  agent's  acts  under  seal 
■without  authority. 

Sales  of  Real  Estate.  —  Ratification  of  Ag«nt'$  Acts.  — A  principal  may, 
by  subsequent  acts,  ratify  a  sale  of  realty  made  by  au  agent  without  author- 
ity: ffai-rison  v.  McMurray,  71  Tex.  122;  compare  Wheeler  v.  MeOuire,  86 
Ala.  398. 

Sales  of  Real  EIstate.  —  Oral  Contracit.  —  An  agent  may  be  authorized 
by  parol  to  eater  into  a  written  contract  for  his  principal  to  convey  realty; 
but  a  simple  parol  authority  to  sell  will  not  authorize  the  agent  to  sign  a 
written  contract  for  his  principal:  Milne  v.  Kleb,  44  N.  J.  Eq.  378.  There  is 
no  valid  consideration  where  a  vendee,  upon  a  disaffirmance  of  a  parol  pur- 
chase of  land,  agrees,  in  consideration  of  being  released  from  the  purchase,  to 
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rarrender  to  the  vendor  certain  property:  Shuder  v.  Netoby,  88  Tenn.  348.  A 
parol  agreement  to  sell  land,  followed  by  possession,  acted  upon  by  both  ven- 
dor and  vendee,  will  not  defeat  vendor's  claim  for  the  purchase-money, 
because  in  violation  of  the  statute  of  frauds:  WcOaon  v,  BcJcer,  71  Tex.  739; 
compare  Stub  v.  Orimes,  38  Minn.  317;  Cutsinger  v.  Ballard,  115  Ind.  93. 

Sales  of  Real  Estate.  —  Authority  of  Agents.  —  Leaving  a  description  of 
property  by  the  owner  or  his  agent  with  a  real  estate  broker,  accompanied 
with  a  request  to  sell  on  certain  terms  at  a  price  designated,  is  a  sufficient 
authority  to  sell:  Long  v.  Hen',  10  Col.  380.  But  mere  authority  to  sell 
realty  is  not  authority  to  execute  a  contract  to  convey:  ArmMrong  v. 
Lowe,  76  Cal.  616.  And  authority  to  sell  to  a  particular  person  on  certain 
terms  is  not  authority  to  sell  at  a  different  time  on  different  terms  to  another 
person;  Cfravea  v.  Horton,  38  Minn.  66.  Authority  to  sell  realty  implies  au- 
thority to  do  everything  necessary  to  complete  the  contract  and  make  it  bind- 
ing: Smith  v.  Tate,  82  Va.  657.  A  broker  is  entitled  to  his  commission  when 
he  procures  a  purchaser  with  whom  his  principal  ia  satisfied,  and  who  actu- 
ally contracts  for  the  realty  at  a  price  satisfactory  to  the  owner:  Conking  v. 
Krakauer,  70  Tex.  735. 

Sales  of  Real  Estate.  —  Uncertainty  in  Contract.  —  A  contract  was  bad 
for  uncertainty  in  terms,  where  it  referred  to  "  securities  for  deferred  pay- 
ments," without  specifying  the  kind  or  character  of  the  securities:  Oeorge  v. 
Conhaine,  38  Minn.  338;  compare  Quinn  v.  Champagne,  38  Id.  322.  A  de- 
scription of  land  by  name  in  a  contract  of  sale  may  be  sufficient,  if  the  boun- 
daries are  known  and  well  defined:  Burnett  v.  Kullak,  76  Cal.  535. 

Lacjhbs,  What  is,  and  Valid  Excuses  therbior:  Note  to  Belly.  Hud- 
•on,  2  Am.  St.  Rep.  795-807. 
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OoHTRAor  BT  Land>hold£r,  WHEN  BiNDS  HIS  Grantbe.  —  If  the  owner  of 
land  agrees  to  take  water  for  a  definite  period  for  the  purpose  of  irrigat- 
ing such  land,  and  to  pay  therefor  a  specified  price  annually,  and  the 
agreement  declares  that  it  shall  run  with  and  bind  the  land,  a  subsequent 
grantee  of  the  land,  with  notice  of  the  agreement,  is  not  personally  bound 
by  it,  but  it  creates  a  lien  on  such  land  which  may  be  enforced  against  it 
in  the  hands  of  any  subsequent  purchaser  with  notice  thereof. 

NoTicsE  OF  Terms  oi  an  Agreement  wherebt  a  Water  Company  had 
Stipulated  to  Furnish  and  the  Land-owner  to  Pat  tor  Water 
for  irrigating  land  for  a  specified  time  will  be  imputed  to  a  subsequent 
purchaser  of  such  land,  who,  at  the  time  of  his  purchase,  knew  that  there 
was  a  water  right  connected  with  the  land,  and  made  no  inquiry  as  to 
its  terms.  This  knowledge  made  further  inquiry  a  duty,  and  the  failure 
to  pursue  such  duty  cannot  relieve  him  from  the  obligation  ^hich  proper 
inquiry  would  have  revealed. 

NoncB. — Record  of  an  Aqrbbment  between  a  Water  Company  and 
the  Land-owner,  Acknowledged  by  the  Latter  only,  whereby  the 
former  agreed  to  supply  and  the  latter  to  pay  for  water  to  be  furnished 
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on  sBch  land,  ia  notice  of  the  contents  of  the  agreement  to  all  Bubseqaent. 
purchaser*. 
A  Covenant   son   kot   Ruit   with  Land  unless  contained  in  a  granfe 
thereof,  or  of  some  estate  therein. 

Action  to  recover  a  judgment  against  defendant  for  water 
furnished  his  land,  and  to  establish  a  lien  upon  the  land,  and 
for  the  foreclosure  of  the  lien.  The  agreement  under  which 
plaintiff  based  its  claim  was  one  entered  into  the  twentiethi 
day  of  February,  1878,  between  defendant  and  Wendell  Eas- 
ton,  then  the  owner  of  the  land  described  in  plaintiflF's  com- 
plaint. By  this  agreement,  the  plaintiff,  as  party  of  the  first 
part,  stipulated  that  it  would  furnish  to  Easton,  the  party  of 
the  second  part,  a  certain  amount  of  water  for  the  purpose  of 
irrigating  his  land  until  the  16th  of  February,  1921.  Easton 
covenanted  to  take  water  during  such  time,  and  pay  there- 
for a  stated  price  annually.  The  agreement  also  contained 
the  following  provisions:  "The  water  to  be  furnished  under 
this  a';:eement  is  intended  to  form  a  part  of  the  appurtenances 
of  said  section  or  quarter-section  of  land,  and  the  right  thereto 
shall  be  transferable  only  with  and  run  with  said  land,  and 
that  the  party  of  the  first  part  is  bound  by  this  instrument  to 
all  subsequent  owners  of  said  land,  but  to  no  other  person.'^ 
"  It  is  covenanted  that  this  agreement  and  the  covenants 
therein  contained  on  the  part  of  the  party  of  the  second  part 
shall  run  with  and  bind  the  land."  The  agreement,  acknowl- 
edged by  Easton  alone,  was  duly  recorded  on  the  26th  of  Feb- 
ruary, 1878.  Thereafter  Easton  conveyed  a  portion  of  the 
land  to  the  defendant  in  this  action.  Judgment  having  been 
entered  in  favor  of  the  defendant,  the  plaintiff  appealed  there- 
from, and  from  an  order  refusing  it  a  new  trial. 

George  E.  Church,  for  the  appellant. 

Wharton  and  Short,  for  the  respondent. 

Thornton,  J.  The  contract  binds  Easton,  but  we  cannot 
see  it  binds  defendants  personally.  Rowell  was  no  party  to 
the  contract,  nor  do  we  see  that  he  ever  agreed  to  bind  him- 
self personally  for  its  performance. 

Easton  owned  certain  lands,  and  while  owner  made  a  con- 
tract in  writing  with  plaintiff  to  furnish  water  for  a  certain 
period  for  a  certain  price,  which  Easton  agreed  to  pay,  and 
that  his  successors  in  interest  should  pay,  annually,  on  certain 
days  of  the  year. 

He  also  covenanted  that  the  contract  and  the  covenants 

Ail.  oT.  Kkp.,  Vol.  XHI.  —  8 


114  Fresno  Canal  Co.  v.  Rowell.  [CaL 

therein  contained  on  hie  part  should  "  run  with  and  bind  the 
land." 

A  lien  may  be  created  on  property  by  contract:  Civ.  Code, 
sees.  2881-2884.  We  think  that  there  was  a  lien  created  by 
contract  on  Mr.  Easton's  land  mentioned  in  the  agreement. 
All  the  covenants  in  the  agreement  were  agreed  to  bind  the 
land.  One  covenant  was  to  pay  money  afterward  to  become 
due.  The  language  above  quoted  shows  an  intent  by  Easton, 
the  owner  of  the  lands,  to  create  a  lien  on  them.  This  makes 
a  contract  of  lien. 

This  lien  bound  the  land  as  against  any  person  who  suc- 
ceeded to  Easton's  estate,  with  notice  of  it. 

It  seems  to  be  conceded  that  defendant  is  the  grantee  or 
^^uccessor  of  Easton  as  to  part  of  the  lands  above  referred  to. 

The  evidence  tends  to  show  that  defendant  had  actual  no- 
tice of  the  water  right  when  he  purchased  the  land.  He  tes- 
tified that  at  that  time  he  knew  that  there  was  a  water  right 
of  plaintifiF's  connected  with  the  land,  but  did  not  know  its 
terms.  It  seems  to  us  that  such  knowledge  was  sufficient  to 
put  him  on  inquiry  as  to  the  water  right;  that  by  pushing  the 
inquiry  he  might  have  ascertained  its  exact  condition,  and 
that  it  was  his  duty  to  make  the  inquiry.  Easton,  or  either  of 
the  officers  of  the  plaintiff  company,  could  have  informed  him 
of  the  right  and  its  terms.  He  cannot  by  failure  to  inquire 
relieve  himself  of  the  obligation,  which  inquiry  would  have 
shown  bound  the  land.  He  cannot  be  allowed  to  shut  his 
eyes  and  say  he  did  not  see,  when  by  opening  them  he  might 
have  seen. 

But  waiving  the  point  of  actual  notice,  we  are  of  opinion 
that  the  notice  by  the  record  of  the  agreement  was  sufficient. 

The  written  paper  was  such  a  pnper  as  could  by  law  be  re- 
corded, and  impart  notice  to  subsequent  purchasers.  All  that 
was  required  was,  that  it  should  be  properly  acknowledged  by 
Easton,  the  creator  of  the  encumbrance  on  the  land.  The 
policy  of  the  recording  laws  is,  that  the  record  should  impart 
notice  to  subsequent  purchasers  or  mortgagees  of  the  grantor. 
The  plaintiff  had  no  interest  in  the  land,  and  created  no  en- 
cumbrance on  it.  There  could  be  no  subsequent  purchasers 
or  mortgagees  of  the  land  from  it.  It  was  no  more  necessary 
that  it  should  be  acknowledged  by  it  than  that  &  mortgage 
should  be  acknowledged  by  the  mortgagee.  The  plaintiff  ac- 
cepted the  encumbrance  created  on  the  land,  but  did  not 
create  it  or  charge  the  land  in  any  way. 
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Sped  V.  Oregg,  51  Cal.  198,  is  a  direct  authority  on  the  point. 
The  execution  of  the  power  of  attorney  by  one  of  the  con- 
stituents made  the  appointee  his  attorney.  The  instrument 
by  its  terms  bore  that  the  appointee  should  be  the  joint  attor- 
ney of  the  four  parties  executing  it,  or  severally,  of  each.  The 
acknowledgment  by  one  of  the  contestants  created  the  ap- 
pointee his  attorney,  and  his  acknowledgment  was  suflScient 
to  authorize  its  recordation,  and  make  the  record  notice  as  to 
any  subsequent  purchaser  from  him.  So  here,  as  to  Easton, 
who,  in  fact,  was  the  only  creator  of  the  encumbrance,  and  the 
only  one  who  charged  the  land. 

The  fact  that  the  defendant  did  not  use  the  water,  if  the 
plaintiff  complied  with  the  contract,  and  this  was  found  to  be 
a  fact,  is  immaterial.  The  land  was  then  bound,  whether  the 
water  was  used  or  not. 

It  may  be  added  that  the  covenants  are  not  here  regarded  as 
covenants  running  with  the  land.  They  could  not  be  such,  be- 
cause they  are  not  contained  in  grants  of  the  estate.  Such  is 
the  manifest  meaning  of  the  statute,  and  such,  we  think,  was 
the  common  law:  Civ.  Code,  sees.  1460-1462,  and  the  sections 
following  in  the  title. 

There  can  be  no  judgment  against  defendant  personally  for 
money,  but  the  lien  can  be  enforced  by  foreclosure  against  the 
land,  and  every  grantee  who  is  not  a  bona  fide  purchaser  with- 
out notice. 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  trial. 

r. shearing  denied.  

CoTKMANTS.  —  A  Covenant  by  the  owner  of  land  to  nse  or  abstain  from 
using  it  in  such  a  manner  as  the  other  party  to  the  contract  specifies,  will  be 
enforced  against  the  grantees  of  the  original  covenantor:  Bodge  v.  Sloan,  107 
N.  Y.  244;  1  Am.  St.  Rep.  816,  and  note  822. 

CovBNANTS.  —  In  an  action  upon  a  covenant,  the  only  breach  that  can  be 
set  up  as  a  ground  of  recovery  must  be  a  breach  of  some  covenant  contained 
in  the  writing  upon  which  suit  is  brought:  Merriman  v.  Bush,  116  Pa.  St. 
276.  A  mortgagor  in  possession  is  liable  upon  covenants  which  run  with  the 
land:  Trustees  of  Donations  v.  Streeter,  64  N.  H.  106.  The  grantee  in  a  deed 
of  conveyance  cannot  claim  the  benefits  of  any  covenants  in  the  deeds  to  those 
from  whom  he  takes  except  those  for  quiet  enjoyment  and  warranty,  which 
run  with  the  land:  Barry  v.  Ouild,  126  111.  439.  Compare  St.  Louis  etc  R'y 
Co.  v.  O'Baugh,  49  Ark.  418;  McAuley  v.  Harris,  71  Tex.  631. 
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In   the   Matter  of  the   Estate  of   Franoisoa 
AoKERMAN,   Deceased. 

[80  California,  208.] 
HOMBSTEAD  IN   CoMMUNITT  PrOPERTT  VeSTS  ON  THE  DeATH   Or  A  WiFE  in 

her  husband  without  administration,  and  subject  to  no  other  liability 
than  such  as  has  been  created  under  the  provisions  of  the  law  of  home- 
steads. The  death  of  one  of  the  spouses  does  not  in  any  way  alter  the 
estate  or  the  character  of  the  homestead. 

Probate  Homestead  cannot  be  Set  Apart  out  of  Property  Which 
COULD  NOT  have  BEEN  DEDICATED  AS  A  HoMESTBAD  immediately  pre- 
ceding the  death  of  decedent. 

Probate  Homestead  cannot  be  Set  Asidb  wh«n  there  Exists  at  the 
Death  of  Decedent  a  Homestead  Duly  Dedicated,  though  such 
homestead  has  been  sold  by  the  survivor  before  the  application  for  the 
probate  of  the  homestead  is  made. 

Nagle  and  Nagle,  for  the  appellant. 

Stonehill  and  Payson,  for  the  respondents. 

Fox,  J.  Application  by  the  surviving  husband  for  an  order 
setting  apart  to  him  a  homestead  out  of  the  separate  property 
of  the  estate  of  his  deceased  wife.  The  application  was  op- 
posed by  the  heirs  of  deceased,  and  upon  hearing  of  the  mat- 
ter, was  denied.  From  the  order  denying  such  application, 
appeal  is  taken  to  this  court. 

From  the  findings,  it  appears  that  the  lot  which  the  court 
was  asked  to  set  apart  to  the  surviving  husband  as  a  home- 
stead was  the  separate  property  of  the  deceased  wife.  It  was 
BO  inventoried  by  the  applicant,  who  administered  the  estate, 
was  appraised  at  the  sum  of  two  thousand  one  hundred  dol- 
lars, and  constitutes  all  the  property  of  the  estate;  that  no 
homestead  had  ever  been  declared  thereon,  and  that  no  part 
of  it  had  ever  been  occupied  as  a  homestead  or  place  of  resi- 
dence by  the  deceased  or  her  husband  during  her  lifetime; 
that  she  died  September  17,  1885,  leaving  no  children,  father, 
or  mother,  but  leaving  her  husband  and  a  sister,  Ysabel  Mo- 
rante,  her  next  of  kin  and  heirs  at  law. 

It  further  appeared  that  for  thirteen  years  before  her  death, 
deceased  and  her  husband  had  occupied  as  a  homestead  and 
residence  a  dwelling-house  and  lot  situate  in  another  part  of 
the  city,  and  which  was  the  community  property  of  applicant 
and  his  deceased  wife;  that  on  the  5th  of  May,  1873,  the  de- 
ceased had  duly  executed  and  recorded  a  homestead  on  the 
lot  so  occupied  by  herself  and  husband,  and  the  same  had 
never  been  abandoned;  that  since  the  death  of  his  said  wife,. 
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the  applicant  had  sold  the  said  last-named  lot  (the  homestead 
aforesaid)  for  three  thousand  dollars,  and  appropriated  the 
same  to  his  own  use,  paying  his  debts  existing  at  the  time  of 
the  death  of  his  said  wife. 

After  the  death  of  Mrs.  Ackerman,  her  sister,  Ysabel  Mo- 
rante,  died,  leaving  a  will,  and  leaving  a  husband  and  two 
children  her  heirs  at  law  and  devisees,  who  are  the  contest- 
ants here. 

Under  this  state  of  facts,  it  is  contended  that  under  section 
1401  of  the  Civil  Code,  immediately  upon  the  death  of  the 
wife,  the  entire  community  property,  without  administration, 
went  to  the  surviving  husband.  That  is  true,  but  so  much  of 
it  as  was  at  the  time  impressed  with  the  character  of  home- 
stead went  to  the  survivor,  not  merely  as  community  property, 
but  as  a  homestead,  subject  to  no  other  liability  than  such  as 
existed  or  had  been  created  under  the  provisions  of  the  title 
on  homesteads:  Code  Civ.  Proc,  sec.  1265.  It  was  protected 
to  the  survivor  of  the  family,  in  the  same  manner  that  it  had 
been  to  the  whole  family,  and  was  still  a  homestead:  See  also 
Code  Civ.  Proc,  sees.  1474,  1475.  The  death  of  one  of  the 
spouses  did  not  alter  in  any  way  the  estate  or  character  of  the 
homestead:  Tyrrell  v.  Baldwin,  78  Cal.  470.  It  required  no 
action  of  the  probate  court  to  pass  the  homestead,  protected  as 
such.  It  passed  immediately  upon  the  death  of  one  of  the 
spouses,  by  operation  of  law:  Code  Civ.  Proc,  sec.  1265.  If 
there  had  been  administration  afifecting  the  estate  out  of  which 
the  homestead  was  carved,  it  would  have  become  the  duty  of 
the  probate  court  to  set  apart  the  recorded  homestead  to  the 
survivor,  but  this  setting  apart  would  not  have  affected  the 
right  of  the  survivor.  Such  is  not  the  purpose  of  the  order  in 
the  case  of  a  recorded  homestead;  its  object  and  effect  is  sim- 
ply to  take  the  property  out  of  administration:  Code  Civ.  Proc, 
sec.  1465;  In  re  Orr,  29  Cal.  101;  Rich  v.  Tubhs,  41  Id.  34; 
Schadt  V.  Heppe,  45  Id.  434;  Estate  of  Burton,  63  Id.  36;  Bol- 
linger V.  Manning,  79  Id.  7.  Having  been  selected  from  com- 
munity property,  immediately  upon  the  death  of  either  spouse 
it  vested  in  the  survivor:  Mawson  v.  Mawson,  50  Id.  539;  £"8- 
tate  of  Headen,  52  Id.  295;  Gagliardo  v.  Dumont,  64  Id.  496; 
Herrold  v.  Reen,  58  Id.  443. 

Under  the  statute,  no  property  can  be  set  apart  by  the  pro- 
bate court  as  a  homestead  which  might  not  have  been  dedi- 
cated as  such  under  the  homestead  act  immediately  preceding 
the  death  of  the  deceased:  Kingsley  v.  Kingsley,  39  Cal.  666; 
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Estate  of  Noah,  73  Cal.  590;  2  Am.  St.  Rep.  834.  At  and  for  a 
long  time  prior  to  the  death  of  the  decedent,  the  parties  had  a 
duly  dedicated  and  selected  homestead,  carved  out  of  the  com- 
munity property.  No  other  property  could,  therefore,  have 
been  dedicated  by  them,  or  either  of  them,  to  the  purposes  of 
a  homestead  immediately  preceding  the  death  of  the  wife. 
Upon  her  death,  the  dedicated  and  recorded  homestead  vested, 
eo  instanti,  as  such,  in  the  surviving  husband.  He  was  not 
then  entitled  to  select  another,  even  out  of  the  community 
property,  much  less  out  of  her  separate  estate.  He  has  had 
the  full  benefit  of  that  homestead,  and  the  law  will  not  now 
permit  him  to  deprive  the  minor  children  of  his  deceased 
sister-in-law  of  their  moiety  of  inheritance  in  the  estate  of  his 
deceased  wife  by  having  that  estate  also  set  apart  to  him  as  a 
homestead.  The  court  below  was  correct  in  denying  the  ap- 
plication, and  the  order  is  aflBrmed. 
Hearing  in  bank  denied. 


Homestead.  —  The  court  cannot  set  apart  a  homestead  to  a  surviving  hus- 
band or  wife  in  property  which  could  not  have  been  selected  as  such  during 
the  continuance  of  the  marriage:  Estate  qf  Noah,  73  Cal.  590;  2  Am.  St. 
Rep.  834. 

Homestead.  —  A  widow  whose  husband  owed  no  debts  at  his  decease 
cannot  claim  a  continuance  of  the  homestead  which  was  set  apart  in  his  life- 
time: Barker  v.  Jenkins,  84  Va.  895.  A  homestead  acquired  by  and  vested 
in  a  husband  during  his  wife's  lifetime  is  not  lost  upon  his  being  left  wholly 
without  a  family  by  reason  of  her  death:  Bank  v.  S/ielton,  87  Tenn.  393.  A 
surviving  husband  can  sell  the  homestead  to  pay  community  debts:  Fagan  v. 
ATcWhirter,  71  Tex.  S67. 


[In  Bank.] 

People  v.  Dunn. 

[80  California,  2n.] 

Btatotis,  Ewaotmbwt  of.  —  It  need  not  Affirmatively  Appkab  from 
THE  Journals  of  the  Two  Houses  of  the  Legislature  that  every 
act  required  to  be  done  in  the  enactment  of  a  law  has  been  done.  There- 
fore, a  statute  cannot  be  avoided  by  proving  that  such  journals  failed  to 
mention  some  act  which  the  constitution  commands  to  be  done  in  its 
enactment. 

Delegation  of  Legislative  Power.  —  A  Statute  Providing  that  Cer- 
tain Persons  shall  Select  a  Site  for  a  public  building  proposed  to 
be  constructed  is  not  an  unlawful  delegation  of  public  powers.  The 
mere  act  of  selecting  such  site  is  not  legislative. 

Constitutional  Law.  —  Act  Appropriating  Moneys  for  the  Purchase 
of  Land  to  be  used  as  a  home  for  feeble-minded  children,  and  for  the 
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erection  of  buildings  thereon,  and  for  the  constmction  of  fences  and 
other  improvements,  does  not  violate  a  provision  of  the  constitution 
inhibiting  the  passage  of  any  law,  other  than  a  general  appropriation 
bill,  containing  more  than  one  item  of  appropriation  for  more  than  one 
single  purpose. 

Haggin,  Van  Ness,  and  Dibble,  for  the  petitioner. 
T.  H.  Laine,  for  the  respondent. 

Works,  J.  This  is  an  application  for  a  writ  of  mandamus 
to  compel  the  respondent,  as  controller  of  state,  to  issue  hi& 
warrant  for  certain  moneys  which  the  relators  claim  should  be 
paid  out  of  the  appropriation  contained  in  the  act  of  the  legis- 
lature, entitled  "An  act  to  provide  a  permanent  site  for  the 
California  Home  for  the  Care,  and  Training  of  Feeble-minded 
Children,  to  erect  suitable  buildings  thereon,  and  making  an 
appropriation  therefor":  Stats.  1889,  p.  69. 

The  respondent  resists  the  claim  of  the  petitioners,  on  the 
ground  that  the  said  statute  is  unconstitutional  and  void,  for 
five  reasons,  set  forth  in  his  return  to  the  alternative  writ,  as 
follows:  — 

"  1.  Said  bill  was  not  read  on  three  several  days  in  the 
senate  prior  to  its  final  passage,  nor  was  it  dedared  to  be  & 
case  of  urgency. 

"  2.  Said  alleged  law  was  introduced,  known  in  its  various 
stages  in  the  legislature,  and  passed  as  senate  bill  No.  194, 
which  said  bill  was  put  upon  its  final  passage  in  the  assembly 
after  it  had  been  amended  in  its  title,  and  in  all  its  sections 
save  section  5,  and  before  and  without  being  printed  with  the 
amendments  thereto  for  the  use  of  the  members,  in  violation 
of  article  1,  section  15,  of  the  constitution  of  this  state. 

"  3.  Said  bill  was  not  read  at  length  upon  its  final  passage, 
in  violation  of  article  1,  section  15,  of  the  constitution  of  this 
state. 

"  4.  Said  bill  or  law  is  void,  as  it  delegates  legislative  pow- 
ers and  functions  to  a  board  of  trustees  aided  by  two  citizens, 
the  two  bodies  forming  a  commission  clothed  with  legislative 
powers  and  functions. 

"  5.  Said  bill  or  law  is  void  on  its  face.  It  is  not  a  general 
appropriation  bill,  and  does  contain  more  than  one  item  of 
appropriation,  and  that  for  more  than  one  single  and  certain 
purpose,  wherefor  the  respondent  prays  that  the  writ  be  dis- 
charged, and  that  he  go  hence  with  his  cost." 

The  claim  of  the  respondent  is,  that  the  journals  of  the 
two  houses  of  the  legislature  do  not  show  affirmatively  that 
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•the  bill  was  read  three  several  times  in  the  senate,  that  it  was 
printed  with  its  amendments  before  its  final  passage,  or  that 
it  was  read  at  length  upon  its  final  passage,  as  required  by  the 
constitution:  Art.  1,  sec.  1;  and  art.  4,  sec.  15. 

The  point  made  and  relied  upon  is,  that  it  must  aflBrma- 
tively  appear  from  the  journals  of  the  two  houses  that  every 
act  required  to  be  done  in  the  enactment  of  a  law  has  been 
done,  and  that  in  the  absence  of  such  a  showing,  it  must  be 
presumed  that  such  acts  were  not  done. 

In  support  of  this  contention  counsel  cite  Constitution,  art. 
4,  sees.  10,  15,  16,  28;  art.  18,  sec.  1;  Pol.  Code,  sees.  240,  256, 
.257;  Gardner  v.  Barney,  6  Wall.  499;  Santa  Clara  Railroad 
Tax  Case,  9  Saw.  226,  227;  Spangler  v.  Jacohy,  14  111.  298;  58 
Am.  Dec.  571;  Weill  v.  Kenfield,  54  Cal.  Ill;  Oakland  Paving 
Co.  V.  Hilton,  69  Cal.  481;  Indiana  Central  R.  R.  Co.  v.  Potts, 
7  Ind.  681;  Madison  v.  Baker,  80  Id.  374. 

The  case  does  not  present  the  question  as  to  the  power  of 
this  court  to  go  behind  the  enrolled  bill  in  order  to  determine 
from  the  journals  of  the  two  houses  whether  the  bill  was  prop- 
erly passed  or  not.  The  respondent  does  not  stop  with  the 
contention  that  the  journals  may  be  looked  to  in  order  to  de- 
termine this  question.  His  position  is,  that  as  the  two  houses 
of  the  legislature  are  required  to  keep  journals  of  their  pro- 
ceedings, every  act  not  shown  by  such  journals  to  have  ta^ken 
place  must  be  presumed  not  to  have  been  done.  His  position 
-cannot  be  upheld  by  reason  or  authority.  It  is  uniformly  re- 
pudiated even  in  those  states  in  which  it  is  held  that  the  jour- 
nals may  be  looked  to  as  against  the  enrolled  bill:  Larrison  v. 
Peoria  etc.  R.  R.  Co.,  77  111.  11;  Cooley's  Constitutional  Limi- 
tations, 164;  Minnesota  v.  City  of  Hastings,  24  Minn.  78;  Mil- 
ler V.  State,  3  Ohio  St.  476;  Illinois  v.  Illinois  Central  R.  R. 
Co.,  33  Fed.  Rep.  760.  For  these  reasons  we  think  the  objec- 
tions to  the  law,  on  the  ground  that  it  was  not  legally  passed, 
are  not  well  taken. 

Nor  do  we  think  there  is  any  force  in  the  objection  that,  by 
providing  that  certain  persons  should  select  the  site  for  the 
building  proposed  to  be  constructed,  the  act  attempted  to  del- 
egate legislative  functions  and  powers.  To  hold  that  such  a 
power  could  not  be  vested  in  persons  named  in  the  act,  would 
be  an  unreasonably  strict  application  of  the  rule  that  legisla- 
tive functions  cannot  be  delegated.  The  mere  act  of  selecting 
a  site  to  be  purchased  was  not  a  legislative  act:  State  v.  Chi- 
gago  etc.  R'y  Co.,  38  Minn.  281. 
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The  last  objection,  viz.,  that  the  bill  is  not  a  general  appro- 
priation bill,  and  contains  more  than  one  item  of  appropria- 
tion for  more  than  one  single  purpose,  is  equally  groundless. 
There  is  but  one  appropriation  in  the  act  for  one  purpose. 
The  object  and  purpose  of  the  appropriation  is  to  supply  a 
permanent  location  for  a  home  for  feeble-minded  children.  It 
was  not  necessary  that  there  should  have  been  a  separate  ap- 
propriation for  the  purchase  of  the  land,  another  for  the  erec- 
tion of  the  building,  another  for  the  construction  of  fences,  and 
another  for  each  improvement  necessary  to  the  proper  comple- 
tion of  the  proposed  work.  Section  34,  article  4,  of  the  con- 
stitution, which  is  relied  upon  to  support  this  objection  to  the 
law,  cannot  be  given  any  such  unreasonable  construction. 

The  relators  are  entitled  to  a  peremptory  writ,  as  prayed  for, 
and  the  same  will  be  issued. 

Thornton,  J.  (concurring). — I  concur.  The  first,  second, 
and  third  reasons  given  to  maintain  the  respondent's  conten- 
tion that  the  act  of  the  legislature  referred  to  in  the  foregoing 
opinion  is  unconstitutional,  are,  in  my  judgment,  correctly  dis- 
posed of  adversely  to  such  contention  in  the  case  of  Supervisors 
of  Schuyler  County  v.  People,  25  111.  181  (163).  The  case  cited 
arose  under  the  constitution  of  Illinois,  which,  as  regards  the 
matter  under  consideration,  is  similar  to  the  constitution  of 
this  state. 

It  was  urged  in  that  case  that  the  senate  journal  did  not 
show  that  the  bill  was  read  three  times  in  that  body  before  it 
was  put  on  its  final  passage,  and  that  hence  the  constitutional 
requirements  to  make  it  a  law  were  not  observed.  On  this 
point  the  court  said:  "The  constitution  does  require  that 
every  bill  shall  be  read  three  times  in  each  branch  of  the  gen- 
eral assembly  before  it  shall  be  passed  into  a  law,  but  the  con- 
stitution does  not  say  that  these  several  readings  shall  be 
entered  on  the  journals.  Some  acts  performed  in  the  passage 
of  laws  are  required  by  the  constitution  to  be  entered  on  the 
journals  in  order  to  make  them  valid,  and  among  these  are 
the  entries  of  the  ayes  and  nays  on  the  final  passage  of  every 
bill;  and  we  held  in  the  case  of  Spangler  v.  Jacohy,  14  111.  297, 
58  Am.  Dec.  571,  that  where  the  journal  did  not  show  this, 
the  act  never  became  a  law.  But  where  the  constitution  is 
silent  as  to  whether  a  particular  act  which  is  required  to  be 
performed  shall  be  entered  on  the  journals,  it  is  then  left  to 
the  discretion  of  either  house  to  enter  it  or  not,  and  the  silence 
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of  the  journal  on  the  subject  ought  not  to  be  held  to  afford  evi- 
dence that  the  act  was  not  done.  In  such  a  case,  we  must 
presume  it  was  done,  unless  the  journal  affirmatively  shows 
that  it  was  not  done." 

The  constitution  of  this  state  does  not  require  that  the  three 
several  readings  of  a  bill,  to  pass  it  into  a  law,  shall  be  entered 
on  the  journal  of  either  house.  From  the  silence  of  the  jour- 
nals in  this  matter,  we  are  not  authorized  to  infer  that  the  con- 
stitutional requirement  was  not  observed.  The  only  evidence 
that  can  be  regarded  to  show  that  the  requirement  was  disre- 
garded should  be  an  affirmative  statement  to  that  effect  in  the 
journal.  In  the  absence  of  evidence  of  this  character,  we 
must  presume  that  the  duty  imposed  by  the  constitution  was 
performed. 

The  above  rule  applies  to  each  of  the  three  reasons  for  re- 
spondent's contention  above  referred  to. 

Constitutional  Law.  —  A  judge  cannot  delegate  his  authority  to  another; 
nor  can  the  legislature  or  any  other  power  delegate  it  for  him:  State  v.  Noble, 
118  Ind.  350;  10  Am.  St.  Rep.  143.  The  legislature  cannot  delegate  its 
powers  to  any  other  body:  Ehe  parte  McNuUy,  77  CaL  164;  11  Am.  St.  Rep. 
257. 

Constitutional  Law  —  Journals.  —  An  amendment  to  the  constitution 
need  not  be  copied  in  full  upon  the  journals  of  the  senate  and  assembly:  Oak' 
land  P.  Co.  r.  TompHna,  72  Cal.  5;  1  Am.  St.  Rep.  17,  and  note  21,  22;  as 
to  entering  constitutional  amendments  in  the  journals  of  the  legislature,  com- 
pare State  V.  Tujly,  19  Nev.  391;  3  Am.  St.  Rep.  895.  The  journals  of  the 
two  houses  of  the  general  assembly  are  public  records,  to  which  tiie  court 
may  look,  and  are  the  proper  evidence  of  the  passage  of  a  bill  over  the  gov- 
•mor'a  veto:  SlaU  ▼.  Denny,  118  Ind.  449. 


[In  Bank.] 

People  v.  Freeman. 

[80  California,  288.] 
PowBK  OF  Appointment  to  Offick  is  not  Essentially  an  Executivb 
Function.  It  may,  therefore,  be  regulated  by  law,  and  if  the  law  so 
provides,  may  be  exercised  by  the  members  of  the  legislature.  Hence, 
a  statute  authorizing  an  election  of  trustees  of  a  state  library  by  the 
legislature  in  joint  convention  assembled  is  constitutional. 

Johnsonf  attorney-general,  and  Henry  C.  Dibble,  for  the  ap- 
pellant. 

A,  C.  Freeman,  in  pro.  per.,  for  the  respondent 
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Beatty,  C.  J.  By  section  2292  of  the  Political  Code,  it  is 
provided  as  follows:  "The  state  library  is  under  the  control 
of  a  board  of  trustees,  consisting  of  five  members  elected  by 
the  legislature  in  joint  convention  assembled,  and  holding 
their  offices  for  the  term  of  four  years." 

Under  and  in  pursuance  of  this  provision  of  the  code,  the 
legislature,  in  joint  convention,  elected  the  respondent  a  mem- 
ber of  said  board  of  trustees,  and  he  thereupon  assumed,  and 
has  since  exercised,  the  duties  of  the  office. 

The  relator,  holding  that  the  above-quoted  provision  of  the 
Political  Code  is  unconstitutional  in  so  far  as  it  attempts  to 
confer  upon  a  joint  convention  of  the  senate  and  assembly  the 
power  of  appointment  to  the  office  in  question,  has  instituted 
this  proceeding  for  the  purpose  of  ousting  the  respondent. 

The  contention  on  the  part  of  the  relator  is,  that  appointing 
to  office  is  intrinsically,  essentially,  and  exclusively  an  execu- 
tive function,  and  therefore  cannot  be  exercised  by  the  legisla- 
ture. 

Section  1  of  article  3  of  the  constitution  of  1879  provides: 
"The  powers  of  the  government  of  the  state  of  California  shall 
be  divided  into  three  separate  departments:  the  legislative, 
executive,  and  judicial;  and  no  person  charged  with  the  exer- 
cise of  powers  properly  belonging  to  one  of  these  departments 
shall  exercise  any  functions  appertaining  to  either  of  the 
others,  except  as  in  this  constitution  expressly  directed  or  per- 
mitted." 

If  the  making  of  appointments  to  office  is  a  function  which, 
in  the  sense  of  the  constitution,  appertains  to  the  executive 
department  of  the  state  government,  there  would  seem  to  be 
no  escape  from  the  conclusion  that  the  appointment  of  the  re- 
spondent by  the  members  of  the  legislative  department  was 
invalid,  unless,  by  some  specific  provision  of  the  constitution, 
such  appointment  is  expressly  directed  or  permitted. 

On  the  part  of  the  respondent,  it  is  contended  that  such 
specific  provision  is  found  in  section  4  of  article  20,  which 
reads  as  follows:  — 

"Sec.  4.  All  officers  or  commissioners  whose  election  or 
appointment  is  not  provided  for  by  this  constitution,  and  all 
officers  or  commissioners  whose  offices  or  duties  may  here- 
after be  created  by  law,  shall  be  elected  by  the  people,  or  ap- 
pointed, as  the  legislature  may  direct." 

But  we  cannot  construe  this  section  as  an  express  direction 
or  permission  to  the  legislature  to  exercise  the  power  of  ap- 
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pointment  to  office,  if  that  is  essentially  an  executive  func- 
tion. It  would,  upon  such  an  assumption,  amount  only  to 
this:  that,  with  respect  to  newly  created  offices,  or  offices  not 
provided  for  in  the  constitution,  the  legislature  may  direct 
whether  they  shall  be  filled  by  popular  election  or  by  execu- 
tive appointment;  in  other  words,  that  the  legislature  may 
prescribe  the  rule  of  selection,  but  may  not  itself  make  the 
selection:  State  v.  Kennon,  7  Ohio  St,  (547)  561.  Our  decis- 
ion, therefore,  must  depend  upon  the  solution  of  the  question 
wliether  appointment  to  office  is  essentially  an  executive  func- 
tion. As  to  this  point,  the  authorities  cited  by  counsel  are 
meager  and  conflicting. 

In  the  case  of  Taylor  v.  Commonwealth,  3  J.  J.  Marsh.  404, 
the  court  of  appeals  of  Kentucky  held  that  the  removal  of  a 
county  clerk  and  the  appointment  of  another  in  his  place  by 
the  county  court  could  not  be  reviewed  on  writ  of  error,  be- 
cause such  removal  and  appointment,  though  made  in  pursu- 
ance of  authority  delegated  to  the  court  as  such  by  the 
constitution,  was  essentially  an  executive  and  not  a  judicial 
act. 

In  the  case  of  Field  v.  People,  2  Scam.  80,  and  Hoke  v.  Hen- 
derson, 4  Dev.  1,  25  Am.  Dec.  677,  the  question  was  not  in- 
volved, and  of  course  was  not  decided,  although  incidentally 
discussed.  In  a  dissenting  opinion  in  the  Illinois  case,  a  letter 
of  Thomas  Jefiferson  is  quoted  (p.  141),  in  which  he  says: 
** Nomination  to  office  is  an  executive  function;  to  give  it  to 
the  legislature,  as  we  do,  is  a  violation  of  the  principle  of  the 
separation  of  powers;  it  swerves  members  from  correctness  by 
temptation  to  entreat  for  office  for  themselves  and  to  a  corrupt 
barter  for  votes,  and  destroys  responsibility  by  dividing  it 
among  a  multitude.  By  leaving  nomination  in  its  proper 
place,  among  executive  functions,  the  principle  of  the  distri- 
bution of  powers  is  preserved,  and  responsibility  weighs  with 
its  heaviest  force  upon  a  single  head." 

To  the  same  eflfect  is  the  decision  above  cited  from  7  Ohio 
St.  561. 

No  doubt  these  views  as  to  the  intrinsic  nature  of  the  power 
of  appointment  or  of  nomination  to  office,  and  the  expediency 
of  confining  it  to  the  executive  department  of  the  government, 
are  entitled  to  the  highest  consideration,  but  the  question  here 
is,  not  what  the  constitution  ought  to  be,  but  what  it  is,  or  in 
other  words,  what  was  the  intention  of  its  framers  as  to  this 
particular  matter.     Of  course,  if  there  had  been  at  the  time  of 
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its  adoption  a  general  concensus  of  opinion  in  harmony  with 
the  views  of  Mr.  Jefferson,  as  above  quoted,  we  should  be 
forced  to  conclude  that  its  framers  intended  to  forbid  to  the 
legislature  the  exercise  of  the  power  of  appointment  to  office. 
But  there  was  no  such  concensus  of  opinion.  On  the  contrary,  it 
had  not  only  been  decided  in  other  states  of  the  Union,  under 
constitutions  containing  provisions  substantially  equivalent  to 
the  sections  above  quoted  from  our  own,  that  the  legislature 
could  fill  offices  by  itself  created,  but  our  own  supreme  court, 
construing  identical  provisions  of  our  old  constitution,  had 
come  to  the  same  conclusion:  People  v.  Langdon,  8  Cal.  16. 
In  view  of  this  construction,  so  long  acquiesced  in  and  acted 
upon,  it  must  be  held  that  the  convention  of  1879,  in  readopt- 
ing  the  provisions  so  construed,  in  the  identical  terms  of  the 
old  constitution,  intended  that  they  should  have  the  same 
operation  and  effect  formerly  attributed  to  them.  If  they  had 
meant  to  prescribe  a  different  rule,  it  would  have  been  easy  to 
express  such  intention  in  language  not  to  be  misunderstood, 
and  leaving  nothing  to  construction. 

Upon  these  considerations  we  feel  constrained  to  hold  that 
the  power  of  appointment  to  office,  so  far  as  it  is  not  regulated 
by  express  provisions  of  the  constitution,  may  be  regulated  by^ 
law,  and  if  the  law  so  prescribes,  may  be  exercised  by  the 
membeys  of  the  legislature. 

Judgment  affirmed. 

Ths  principal  casb  U  one  of  several  which  have  recently  arisen  in  which 
the  executive  department  of  the  state  has  resisted  a  supposed  encroachment, 
and  has  claimed  to  be  the  sole  constitutional  depositary  of  powers  exercised 
by  the  legislature.  In  all  the  states  the  powers  of  government  have  been 
classified  into  legislative,  executive,  and  judicial,  and  in  all,  or  nearly  all, 
persons  charged  with  duties  pertaining  to  one  of  these  departments  are  for- 
bidden to  exercise  any  power  or  duty  belonging  to  another,  except  in  those 
cases  where  the  constitution  has,  in  direct  terms,  committed  to  the  same  oflB- 
cer  functions  belonging  to  two  or  more  of  these  great  departments. 

If  the  function  of  appointing  to  office  is  clearly  executive,  then  its  exercise 
must  be  restricted  to  that  department,  unless  the  constitution  of  the  state 
has  permitted  it  to  be  exercised  by  the  legislature.  The  constitution  of  the 
state  of  New  York  declared  that  "all  other  officers  whose  election  or  ap- 
pointment is  not  provided  for  by  this  constitution,  and  all  officers  whose  offices 
may  hereafter  be  created  by  law,  shall  be  elected  by  the  people,  or  appointed, 
as  the  legislature  may  direct."  The  present  constitution  of  California,  as 
well  as  the  constitutions  of  several  other  states,  contains  a  clause  substan- 
tially identical  with  that  just  quoted  from  the  constitution  of  New  York.  It 
has  been  contended,  and  we  think  correctly,  that  this  constitutional  pro- 
vision, in  itself,  is  sufficient  to  authorize  the  legislature  to  provide  the  method 
by  which  persons  shall  b«  appointed  to  office;  to  either  confer  this  power 
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upon  or  to  withhold  it  from  the  executive  department;  and  furthermore,  that 
the  legislature  may  vest  the  power  of  appointment  in  such  persons  or  boards 
as  it  may  deem  prudent,  including  the  members  of  the  legislature  themselves. 
In  the  case  of  Sturgia  v.  Spofford,  45  N.  Y.  446,  it  appeared  that  a  statute  of  that 
state  had  provided  that  three  commissioners  of  pilots  should  be  elected  by 
members  of  the  chambers  of  commerce,  and  the  other  two  by  the  president 
and  vice-president  of  the  marine  insurance  companies,  of  the  city  of  New 
York,  represented  by  the  board  of  underwriters  of  said  city.  This  statute 
was  resisted  as  unconstitutional,  upon  the  ground  that  the  legislature  had  no 
right  to  provide  for  an  election  of  the  officers  in  question,  otherwise  than  by 
the  ordinary  mode  of  voting  by  the  people.  The  court  of  appeals,  however, 
declared  that  the  mode  prescribed  by  statute  for  selecting  these  officers  was 
in  legal  eflfect  an  appointment,  and  came  within  the  meaning  of  that  word  as 
used  in  the  constitution.  "Commissioners  of  pilots,"  said  the  court,  "are 
officers  whose  offices  were  created  by  the  legislature  since  the  adoption  of  the 
constitution,  and  by  the  language  of  the  section  they  must  be  either  elected 
by  the  people,  or  appointed,  as  the  legislature  may  direct.  It  is  insisted  that 
the  power  of  appointment  can  only  be  conferred  upon  some  body  or  officer 
representing  or  responsible  to  the  people.  The  language  of  the  constitution 
does  not  justify  this  position.  The  power  is  not  restricted.  I  agree  that  ex- 
press limitations  are  not  necessary,  but  they  may  be  implied.  The  provision 
for  organizing  the  executive,  legislative,  and  judicial  departments  of  the  gov- 
ernment exclude  any  other  mode  as  effectually  as  if  negative  words  were 
used,  and  so  of  any  other  provisions.  Legislation  inconsistent  with  affirm- 
ative provisions  of  the  constitution  cannot  be  tolerated.  Otherwise,  that 
instrument  might  be  subverted  by  indirection.  The  principle  has  no  applica- 
tion in  this  case.  County,  city,  village,  and  town  officers,  whose  election  or 
appointment  is  not  provided  for  in  the  constitution,  are  directed  to  be  ap- 
pointed by  section  2  in  a  certain  specified  manner,  but  the  framers  of  the 
constitution  carefully  omitted  any  direction  in  the  next  clause  of  the  section 
as  to  the  manner  of  appointment  of  officers  whose  offices  should  be  thereafter 
created.  The  omission  of  any  direction  as  to  the  appointment  of  such  offi- 
cers is  significant  of  the  intention  of  the  framers  and  the  people  to  leave  the 
unrestricted  power  in  the  legislature.  The  inconsistency  with  the  mode  pre- 
scribed for  appointing  or  electing  the  enumerated  officers  is  one  authorized 
by  the  express  provision  of  the  constitution  itself.  These  are  neither  county, 
city,  village,  or  town  officers,  but  are  officers  of  the  state,  and  relate  to  the 
exercise  of  national  power  in  protecting  commerce  and  providing  means  for 
averting  the  dangers  of  ocean  navigation.  The  power  has  been  conferred 
upon  Congress,  but  until  its  exercise  by  that  body  each  state  exercises  it  for 
itself." 

The  legislature  represents  the  whole  power  and  authority  of  the  people,  ex- 
cept when  they  have  withheld  or  limited  such  power,  or  have  conferred  it 
upon  some  other  department.  "In  creating  a  legislative  department  and 
conferring  upon  it  legislative  power,  the  people  must  be  understood  to  have 
conferred  the  full  and  complete  power,  as  it  rests  in  and  may  be  exercised  by 
the  sovereign  power  of  any  country,  subject  only  to  such  restrictions  as  they 
may  see  fit  to  impose,  and  to  the  limitations  which  are  contained  in  the  con- 
stitution of  the  United  States.  The  legislative  department  is  not  made  a 
special  agency  for  the  exercise  of  specially  defined  legislative  powers,  but  is 
intrusted  with  general  authority  to  make  laws  at  discretion":  Cooley's  Con- 
stitational  Limitations,  87.  Undoubtedly  the  people,  being  the  sovereign 
power  iu  every  republican  form  of  government,  may  make  laws  in  such  modes 
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«nd  at  such  times  aa  they  may  see  proper.  But  the  people  do  not  act  di- 
rectly, but  by  the  legislature.  They  have  granted  the  legislature  power  to 
<Io  for  them  whatever  they  might  otherwise  do  for  themselves,  except  when 
they  have  by  the  cojistitution  withheld  this  power.  The  legislature,  acting 
for  the  people,  may  therefore  provide  for  officials  not  otherwise  provided  for 
in  the  constitution,  and  may,  we  think,  choose  officials  directly,  or  in  any 
other  mode  not  prohibited  by  the  constitution. 

The  court  in  the  principal  case  was,  however,  of  the  opinion  that  the  clause 
of  the  state  constitution  heretofore  quoted  could  not  be  relied  upon  as  au- 
thorizing the  legislature  to  confer  upon  itself  the  power  to  appoint  or  elect  to 
office,  if  such  power  was  essentially  executive;  and  it  hesitated  to  subscribe 
to  the  principle  that  such  power  ought,  if  the  question  were  a  new  one,  to  be 
regarded  aa  other  than  executive,  but  as  it  was  also  unwilling  to  overrule  the 
previous  decisions  on  the  subject,  it  yielded  them  an  apparently  reluctant 
assent,  and  held  the  statute  in  question  to  be  constitutional. 

It  remains  for  us  to  direct  attention  to  the  authorities  to  which  the  court 
acceded  in  the  principal  case,  and  which  affirm  that  appointment  to  office  is 
not  so  essentially  an  executive  power  that  it  may  not  be  taken  from  the  ex- 
ecutive or  exercised  by  the  legislature.  "The  legislature  has  the  undoubted 
power  in  this  state  to  appoint  officers  within  a  city,  such  as  laying  out  streets 
and  assessing  the  damages  and  benefits  arising  to  the  property  taken  for  that 
purpose.  There  is  nothing  in  the  state  constitution  that  directly  or  by  im- 
plication forbids  it,  and  it  is  not  an  extraordinary  or  improper  exercise  of 
legislative  power  that  conflicts  with  the  principles  of  our  state  government ": 
Daley  v.  City  of  St.  Paul,  7  Minn.  396. 

In  New  Jersey,  when  by  legislative  action  commissioners  were  appointed 
to  survey  and  map  the  lands  of  a  certain  township,  and  to  open  streets  for 
public  use,  and  make  compensation  therefor,  and  the  authority  of  the  legis- 
lature to  make  such  appointments  was  questioned,  the  supreme  court  of 
errors  and  appeals  said:  "There  are  no  reasons  assigned  that  are  sufficient 
against  the  power  of  the  legislature  to  appoint  these  commissioners  with  the 
duties  and  authority  given  them.  They,  in  efifect,  take  the  place  of  surveyors 
of  the  highways  and  overseers  of  roads;  and  map  and  lay  down  many  roads 
at  a  time,  instead  of  one,  in  anticipation  of  future  necessities.  It  is,  in  prin- 
ciple, the  ordinary  delegation  of  legislative  authority  to  choose  public  officers 
who  do  these  necessary  and  subordinate  acts  of  administration.  They  are 
municipal  officers  selected  by  the  legislature  instead  of  by  the  people,  which, 
however  questionable  the  method  may  be  in  policy,  is  frequently  exercised, 
and  can  hardly  be  doubted,  within  certain  necessary  limitations  ":  State  v. 
Seymour,  35  N.  J.  L.  54. 

Judge  Christiancy^  speaking  of  the  power  of  the  legislature  to  make  the  ap- 
pointment of  members  of  the  board  of  public  works  at  Detroit,  said:  "The 
constitution  does  not  seem  to  have  made  any  clear  distinction  between  the 
'  election '  and  the  '  appointment '  of  officers;  and  in  section  18,  article  4,  the 
terms  seem  to  be  used  as  synonymous,  and  what  is  usually  and  more  prop- 
erly termed  the  '  election '  of  a  senator  is  there  designated  as  an  '  appoint- 
ment ';  but  in  section  14,  article  15,  above  quoted,  a  distinction  seems  to  have 
been  recognized,  though  not  defined.  And  though  when  the  legislature  in 
joint  convention  proceeded  directly  to  vote  for  officers  under  the  provisions 
of  the  constitution,  or  of  any  law  for  that  purpose,  this  mode  of  selecting 
the  officer  might  properly  be  called  an  election;  yet  when,  as  in  this  case, 
the  selection  consists,  not  in  voting  directly  for  the  persons  who  are  to  fill  the 
offices,  but  in  filling  the  blanks  in  a  bill,  in  the  course  of  its  passage  through 
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the  respective  houses,  with  the  name  of  the  persons  who  are  declared  to  be 
such  officers,  it  must,  I  think,  be  conceded  that  this  is  more  in  the  nature  of 
an  appointment  than  of  an  election.  The  vote  is  taken  in  the  same  manner 
as  in  filling  any  other  blank  in  the  bill.  It  should,  therefore,  I  think,  be 
treated  as  an  appointment,  and  not  as  an  election.  There  is  nothing  in  the 
constitution  expressly  authorizing  the  legislature  to  make  such  an  appoint- 
ment of  these  officers  (nor  to  elect  them  if  it  be  held  to  be  an  election).  And 
the  first  and  most  general  objection  to  the  act  is,  that  this  mode  of  appoint- 
ing or  selecting  the  officers  named  in  the  act  is  not  an  exercise  of  legislative, 
but  of  executive,  power;  that  legislative  power  is,  in  its  nature  and  essence, 
the  power  of  prescribing  rules  of  action,  or  regulations  for  the  government  of 
officers,  of  public  boards,  of  courts  and  individuals,  —  and  not  of  selecting 
particular  individuals  by  name,  deciding  upon  their  respective  merits  or 
rights,  or  making  special  enactments  in  reference  to  individuals,  not  in  the 
nature  of  rules  or  regulations;  that  to  direct  the  time  and  mode  in  which  an 
appointment  shall  be  made,  and  by  whom,  is  an  exercise  of  legislative  power; 
but  that  the  making  of  such  appointment  in  pursuance  of  such  direction  ia 
essentially  the  exercise  of  a  power  in  its  nature  executive.  The  effect  of  this 
position,  if  correct,  would  be  to  render  the  appointment  in  the  present  case 
void,  whether  section  14,  article  15,  forbids  it  or  not;  since,  if  the  legislature 
have  the  power,  it  is  in  virtue  of  the  grant  of  legislative  powers  given  them 
by  the  constitution;  and  we  shall,  therefore,  dispose  of  this  question  before 
proceeding  to  discuss  the  effects  of  section  14,  above  alluded  to. 

"  This  view  of  the  nature  of  legislative  power,  as  urged  by  the  counsel  for 
the  respondents,  struck  me  at  first  with  considerable  force;  but  reflection  auid 
further  examination  have  satisfied  me  that,  though  true  as  to  the  great  mass 
of  legislative  power,  —  that  which  is  most  broadly  distinguished  from  both 
judicial  and  executive,  —  yet  it  does  not  include  the  whole  field  of  what  is 
generally  recognized  as  legislative  power,  not  only  in  England,  but  in  the 
most  of  the  states  of  the  Union.  Besides  the  power  to  make  general  rules 
for  the  government  of  officers  and  persons,  and  regulating  the  rights  of 
classes  of  persons  or  of  the  whole  community,  there  is  a  large  class  of  powers 
recognized  as  legislative,  occupying  an  intermediate  space  between  those  gen- 
eral rules  and  regulations  and  those  of  a  judicial  character  on  the  one 
side,  and  the  executive  on  the  other,  and  which  are  not,  and  cannot  be, 
marked  off  from  these  by  any  clear  and  palpable  line. 

"Such  commissioners  are,  I  think,  public  officers  within  the  meaning  of 
the  constitution.  And  as  the  legislature  represents  the  public  interest,  and 
has  full  control  of  all  municipal  organizations  as  instrumentalities  of  govern- 
ment, I  see  no  reason  to  doubt  their  power  of  creating  such  offices  as  they 
may  think  the  public  interest  requires,  or  of  filling  them  with  such  persons 
as  tbey  may  choose  to  designate  in  the  act,  except  as  that  power  is  restrained 
by  some  provision  of  the  constitution.  This  course  of  legislation  may  not  be 
wise  or  politic;  but  as  a  question  of  power,  I  think  the  legislature  possesses 
it,  with  the  limitations  above  mentioned. 

"As  to  this  mode  of  appointment  being  the  exercise  of  a  power  essentially 
executive  in  its  nature,  it  ia  sufficient  to  say  that  executive  power  cannot  al- 
ways be  defined  by  any  fixed  standard  in  the  abstract.  What  would  come 
within  the  executive  power  in  our  form  of  government  would  fall  within  the 
legislative  in  another,  and  vice  versa.  The  question  here  is,  whether,  under 
our  constitution,  it  is  executive  or  legislative;  and  as  the  constitution  has 
not  confided  the  appointment  of  these  or  of  the  like  officers  to  the  execu- 
tive authorities,  and  has   left  it  to   the   legislative  discretion  whether  to 
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create  roch  offices,  and  how  they  shall  be  filled,  it  cannot  be  tmly  said 
that  such  an  appointment  is  any  more  in  the  nature  of  the  exercise  of  an  ez> 
ecutive  than  of  a  legislative  power":  People  v,  Hurlbui,  24  Mich.  44. 

In  discussing  the  same  subject  in  People  r.  Langdon,  8  Cal.  15,  Judge  Mur- 
ray, delivering  the  opinion  of  the  court,  used  the  following  language:  "The- 
appellant  contends  that,  under  the  third  article,  and  the  sixth  section  of  the  • 
eleventh  article,  of  the  constitution,  the  legislature  have  no  power  to  elect  . 
an  incumbent  to  an  office.  The  third  article  provides  for  the  distribution  of 
the  powers  of  government  between  the  executive,  legislative,  and  judicial 
branches  of  the  government,  and  forbids  those  charged  with  dutiea  belonging 
to  one  from  exercising  functions  belonging  to  another  department.  Under 
this  provision,  it  is  urged  that  the  legislature  may  create  the  office,  but 
cannot  elect  the  officer;  that  it  would  be  exercising  powers  belonging  to 
the  executive  bremch  of  the  government  or  to  the  people.  Unhappily  for  the 
argument,  there  is  no  fourth  branch  of  the  government  recognized  by  the 
third  article  of  the  constitution,  which  is  represented  by  the  people,  and  if 
there  is  any  encroachment  upon  any  other  department,  it  must  be  upon  the 
executive.  The  power  to  fill  an  office  is  political,  and  this  power  is  exercised 
in  common  by  the  legislatures,  the  governors,  and  other  executive  officers  of. 
every  state  in  the  Union,  unless  it  has  been  expressly  withdrawn  by  the- 
organic  law  of  the  state.  That  it  has  not  been  by  our  constitution,  there  can 
be  no  doubt,  —  1.  Because  there  is  no  clause  which  would  warrant  such  a 
construction;  and  2.  Because  there  are  several  which  forbid  it." 

The  precise  question  now  under  consideration  was  also  decided  in  Mayor 
qf  Baltimore  v.  State,  15  Md.  376;  74  Am.  Dec.  572.  The  remarks  of  the 
court  upon  this  topic  were  as  follows:  "At  the  very  threshold  the  relators 
are  met  with  the  objection  that  the  law  is  radically  void,  because  the  legisla- 
ture had  no  power  to  appoint  the  commissioners  named  in  the  act.  It  is 
plain  that  this  point,  if  well  taken,  strikes  down  the  law  at  one  blow,  be- 
cause, if  not  validly  appointed,  they  cannot  proceed  to  put  it  in  force,  and 
all  other  instrumentalities  must  fail.  But  if  the  legislature  had  power  to 
make  the  appointment,  we  cannot  say  that  it  ought  not  to  have  been  exer- 
cised, any  more  than  we  could,  with  propriety,  pass  upon  the  correctness  of 
its  judgment  in  selecting  these  officers.  It  is  a  mere  question  of  legislative 
power,  and  as  such  alone  can  we  treat  it.  It  is  contended  that  the  power  of 
appointment  being  an  intrinsic  executive  function,  the  naming  of  the  com- 
missioners in  the  law  was  in  violation  of  the  sixth  article  of  the  declaration 
of  rights,  that  the  legislative,  executive,  and  judicial  powers  of  government 
ought  to  be  forever  sepa>ate  and  distinct  from  each  other,  and  no  person  ex- 
ercising the  functions  of  one  of  said  departments  shall  assume  or  discharge 
the  duties  of  any  other.  We  are  not  prepared  to  admit  that  the  power  of 
appointment  to  office  is  a  function  intrinsically  executive  in  the  sense  in 
which  we  understand  the  position  to  have  been  taken,  namely,  that  it  is  in- 
herent in,  and  necessarily  belongs  to,  the  executive  department.  Under 
some  forms  of  government  it  may  be  so  regarded,  but  the  reason  does  not 
apply  to  our  system  of  checks  and  balances  in  the  distribution  of  powers, 
where  the  people  are  the  source  and  fountain  of  government,  exerting  their 
will  after  the  manner,  and  by  instrumentalities,  specially  provided  in  the 
constitution." 

In  harmony  with  the  foregoing  decisions  are  People  v.  Fitch,  1  Cal.  536; 
Rosay.   Whitman,  6  Id.  364;   Darts  v.  State,  7  Md.  161;   People  v.  Tilton,  37 
Cal.  625;  In  re  Bulger,  45  Id.  555;   State  v.  Conttantine,  42  Ohio  St.  441;  Peo- 
Am.  St.  Rkp..  Vol.  XIII.  — » 
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pk  V.  Woodruff,  32  N.  Y.  364;  People  v.  Provines,  34  Cal.  540;  People  v.  Dra- 
per, 15  N.  Y.  532. 

The  truth  is,  that  the  power  of  appointing  or  electing  to  oflSce  does  not 
necessarily  and  ordinarily  belong  to  either  the  legislative,  the  executive,  or 
the  judicial  department.  It  is  commonly  exercised  by  the  people,  but  the 
legislature  may,  as  the  law-making  power,  when  not  restrained  by  the  con- 
•titution,  provide  for  its  exercise  by  either  department  of  the  government,  or 
by  any  person  or  association  of  persons  whom  it  may  choose  to  designate  for 
that  purpose.  It  is  an  executive  function  when  the  law  has  committed  it  to 
the  executive,  a  legislative  function  when  the  law  has  committed  it  to  the  legis- 
lature, and  a  judicial  function,  or  at  least  a  function  of  a  judge,  when  the 
law  has  committed  it  to  any  member  or  members  of  the  judiciary.  The 
legislature,  unless  inhibited  by  the  constitution,  may  exercise  its  power  in 
either  of  three  modes:  1.  It  may,  by  a  statute,  create  an  office,  and  name 
persons  who  are  to  fill  it:  State  v.  Seymour,  35  N.  J.  L.  48;  Daley  v.  St.  Paul, 
7  Minn.  390;  Mayor  of  Baltimore  v.  State,  13  Md.  376;  74  Am,  Dec.  572. 
2.  It  may  by  law  create  an  office  and  provide  that  it  shall  be  filled  by  elec- 
tion or  appointment  by  the  legislature  in  joint  convention  assembled:  People 
v.  Langdon,  8  Cal.  1;  People  v.  Fitch,  1  Id.  536;  and  the  principal  case.  3. 
It  may,  after  creating  an  office,  provide  that  it  may  be  filled  by  appointment 
made  by  any  person  or  by  the  members  of  any  voluntary  association,  as  by 
the  members  of  the  chamber  of  commerce  and  the  presidents  and  vice-presi- 
dents of  the  marine  insurance  companies  of  a  certain  city,  or  by  the  members 
of  the  board  of  underwriters  of  such  city;  nor  is  it  necessary  that  the  persons 
thus  designated  be  citizens  of  the  United  States  and  authorized  to  vote  aa 
-such:  Sturgia  v.  Spofford,  45  N.  Y.  446;  In  re  Bulger,  45  Cal.  556. 

The  constitution  of  Ohio  declares  that  "no  appointing  power  shall  be  ex- 
ercised by  the  general  assembly  except  as  prescribed  in  this  constitution,  and 
in  the  election  of  United  States  senators."  While  this  constitutional  inhibi- 
tion was  in  force,  two  statutes  were  enacted,  one  of  which  provided  for  a 
board  denominated  the  commissioners  of  the  state-house,  to  be  composed  of 
three  persons  to  be  appointed  by  three  other  persons  specifically  named  in 
the  statute.  The  second  statute  provided  that  there  should  be  appointed  by 
three  persons  named  therein,  and  who  are  the  same  persons  named  in  the 
first  statute,  three  directors  of  the  Ohio  penitentiary.  By  each  statute  the 
persons  therein  named  were  given  authority  to  till  vacancies  which  might 
thereafter,  from  any  cause,  occur  in  the  boards  appointed  by  them,  and,  by 
the  last  statute,  authority  was  given  to  remove  for  cause  any  one  of  the  di- 
rectors of  the  penitentiary  so  appointed.  An  information  in  the  nature  of  a 
quo  warranto  was  filed  against  these  three  persons  named  in  such  statutes  for 
exercising  the  powers  therein  attempted  to  be  conferred.  As  a  result  of 
^hese  proceedings,  the  supreme  court  of  the  state  determined  that  while  the 
statutes  carefully  avoided  designating  these  persons  as  officials,  yet  as  the 
functions  which  they  were  authorized  to  perform  were  official  in  their  nature, 
the  acts  of  the  legislature  in  question  were  exercises  of  the  appointing  power, 
and  as  such  forbidden  by  the  constitution.  "  The  official  or  unofficial  char- 
acter of  the  defendants,"  said  the  court,  "is  to  be  determined;  not  by  their 
iiame,  nor  by  tlie  presence  or  absence  of  an  official  designation,  but  by  the 
nature  of  the  functions  devolved  upon  them.  If  tlie  general  assembly  had  in 
terms  enacted  '  that  a  board  of  commissioners  of  the  appointing  power,  to 
consist  of  three  members,  be  and  is  hereby  constituted,  and  tliat  William 
Kennon,  Asahel  Medbery,  and  William  B.  Caldwell  be  and  hereby  are  re- 
spectively appointed  to  the  office  of  member  of  such  board,'  and  had  then 
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proceeded  to  clothe  them  with  precisely  the  same  powers  and  charge  them 
with  the  same  public  trusts  which  are  committed  to  them  by  the  terms  of  the 
acts  quoted,  we  presume  no  one  would  deny  that  they  would  be  officers,  if  the 
act  was  one  of  constitutional  validity.  Certainly  they  would  then  be  called 
officers,  and  would  have  an  official  name.  Yet,  if  we  look  at  the  substance 
of  things,  where  is  the  difference  between  the  actual  enactment  and  the  one 
supposed  ?  There  is  none  whatever.  Surely  these  men  are  not  mere  pri- 
vate electors;  they  are  something  more,  —  much  more;  and  the  mere  fact 
that  their  functions  are  nameless  cannot  alter  the  case. 

"  But  it  is  said  the  acts  referred  to  prescribe  no  oath  of  office,  and  it  is 
thence  inferred  that  the  defendants  cannot  be  officers.  To  this  it  may  be  re- 
plied that  the  constitution  does  prescribe  an  oath  of  office,  and  that  its  in- 
junctions are  as  obligatory  as  those  of  a  statute  could  be.  At  all  events,  the 
utmost  that  such  omission  can  efifect  is  to  show  an  instance  of  legislative 
neglect  or  oversight.  That  the  defendants  ought  to  have  taken  an  oath  of 
office  before  entering  upon  the  discharge  of  official  duty,  is  clear. 

"Again,  it  is  said  that  no  fees,  salary,  or  other  compensation,  is  annexed  to 
the  discharge  of  the  duties  devolved  by  statute  upon  these  defendants.  This 
is  true;  and  it  ia  also  true  that  compensation  to  them  hereafter  is  no  where 
by  these  statutes  prohibited  or  precluded.  That  they  shall  not  hereafter 
receive  any  compensation  for  services  by  them  rendered  and  expenses  in- 
curred under  those  acts,  is  no  where  made  a  condition  of  their  acceptance  of 
the  trusts  reposed  in  them.  There  is  nothing  to  prevent  their  applying  to 
the  legislature  for  compensation,  nor  to  prevent  the  legislature  from  award- 
ing it.  Indeed,  upon  every  principle  of  general  equity  or  morality  on  which 
legislative  bodies  are  accustomed  to  proceed,  in  the  allowance  of  claims 
against  the  state,  if  this  legislation  were  valid,  they  ought  to  receive  a  fair 
compensation  for  their  time  and  expenses. 

"That  compensation  or  emolument  is  a  usual  incident  to  office  is  well  known; 
but  that  it  is  a  necessary  element  in  the  constitution  of  an  office  is  not  true. 
It  is  not  named  in  either  of  the  definitions  above  referred  to,  and  if  it  had 
been,  facts  would  show  the  contrary.  George  Washington  not  onl}'  received 
no  pay  as  commander-in-chief  of  the  continental  armies  during  the  war  of 
our  Revolution,  but  accepted  the  position  on  the  express  condition  prescribed 
by  himself  that  he  should  receive  none:  7  Bancroft,  401,  402.  The  mem- 
bers of  the  British  Parliament  do  not  receive,  and  for  more  than  a  century 
have  not  received,  any  pay  whatever:  1  Bla.  Com.  174,  note  42.  And  it  will 
hardly  be  contended  that  these  are  not  offices. 

"How  far  the  general  assembly  may  go  in  constituting  temporary  agencies 
and  commissions  for  temporary,  incidental,  transient,  or  occasional  purposes, 
and  in  designating  the  persons  who  are  to  execute  them,  without  thereby 
creating  an  office,  and  appointing  an  officer,  are  not  questions  before  us. 
The  question  which  is  before  us  imposes  responsibilities  sufficiently  onerous; 
and  we  wish  to  confine  ourselves  to  it  alone.  But  we  are  clear  that  if  this 
legislation  is  valid,  then  these  defendants  are  officers,  —  the  holders  of  office, 
—  and  having  been  appointed  by  the  general  assembly,  and  their  appoint- 
ment being  an  'exercise  of  the  appointing  power  by  the  general  assembly,' 
their  appointment  is  unconstitutional  and  void,  unless  their  appointment  by 
the  general  assembly  is  'prescribed  by  the  constitution,'  and  they  are  thus 
brought  within  the  exception  to  the  general  prohibition  ":  SUite  v.  Kmnon,  7 
Ohio  St.  547. 

In  the  state  of  Indiana,  the  right  of  the  legislature  to  exercise  a  power  of 
Appointing  to  office  has  been  recently  subjected  to  frequent  judicial  contests, 
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the  result  of  which  is  somewhat  doubtful.  In  the  case  of  State  v.  Denny, 
118  Ind.  382,  it  appeared  that  a  statute  had  been  enacted  to  establish  an 
efficient  board  of  public  works  and  afifairs  in  all  the  cities  of  fifty  thousand 
inhabitants  or  more.  The  statute,  after  discussing  the  duties  of  such  board, 
provides  that  it  must  consist  of  three  members  selected  from  the  two  leading 
political  parties  by  a  joint  vote  of  the  majority  of  the  general  assembly  of 
the  state.  Three  different  judges  expressed  their  views  regarding  the  con- 
stitutionality of  this  statute.  Judge  Coffey  was  evidently  of  the  opinion 
that  an  appointment  to  an  office  not  appertaining  to  the  legislative  nor  the 
judicial  department  was  the  exercise  of  an  executive  function,  and  therefore 
inhibited  to  the  legislature  by  virtue  of  the  distribution  of  the  powers  of 
governing  into  the  three  great  departments.  Chief  Justice  Elliott,  while  he 
concurred  in  the  judgment  of  the  court  pronouncing  the  statute  unconstitu- 
tional, evidently  rested  his  information  chiefly  upon  the  ground  that  it  was 
an  invasion  of  the  rights  of  local  or  municipal  government.  Judge  Mitchell, 
dissenting  from  the  opinion  of  the  other  judges,  regarded  the  statute  as  con- 
stitutional. Whether  the  other  judges  who  concurred  in  pronouncing  the 
statute  unconstitutional  did  so  for  the  reasons  stated  by  Judge  Coffey,  or 
those  urged  by  Judge  Elliott,  does  not  appear. 

On  the  same  day  on  which  the  case  last  cited  was  determined,  the  same 
court  decided  City  of  Evansville  v.  State,  118  Ind.  427,  involving  similar  ques- 
tions. The  statute  considered  in  that  case  was  one  providing  for  a  board 
of  metropolitan  police  and  fire  department  in  all  cities  of  the  state  of  twenty- 
nine  thousand  or  more  inhabitants,  the  members  of  which  board  were  to  be 
elected  by  the  general  assembly.  This  act  was  also  pronounced  unconsti- 
tutional upon  several  grounds.  Judge  Berkshire  wrote  an  opinion,  in  the 
general  conclusions  of  which  Chief  Justice  Elliott  concurred,  and  Judge 
Mitchell  dissented  as  before.  That  part  of  the  opinion  of  Judge  Berkshire 
relating  to  the  question  now  under  consideration  is  as  follows:  — 

"  Except  so  far  as  an  efficient  police  department  goes,  which  is  for  the  pro- 
tection of  the  public  at  large,  the  people  of  the  state  are  not  interested  in 
any  of  the  matters  to  which  the  said  act  of  the  legislature  relates,  but  the 
citizens  of  Evansville  and  Indianapolis,  the  two  cities  to  which  the  act  ap- 
plies, are  alone  interested.  It  therefore  becomes  a  question  whether  or  not 
the  legislature  may  take  from  the  people  of  these  two  cities  the  right  of  local 
self-government,  the  right  to  manage  and  control  their  own  purely  local  af- 
fairs in  their  own  way,  and  place  the  management  of  all  such  local  affairs 
under  state  control.  We  do  not  believe  that  the  legislature  has  any  such 
power.  Before  written  constitutions,  the  people  possessed  the  power  of 
local  self-governraent.  It  is  conceded  that  the  people  of  Indiana  origi- 
nally possessed  all  governmental  power,  and  it  will  not  b«  questioned  but 
that  they  still  possess  such  of  that  power  as  has  not  been  delegated.  All 
the  power  which  the  people  have  delegated  is  what  has  paased  from  them  by 
the  constitution:  Pomeroy's  Constitutional  Law,  9th  ed.,  see  title  Centrali- 
zation and  Local  Self-government,  sees.  151  et  seq. ;  1  Dillon  on  Municipal 
Corporations,  3d  ed.,  sec.  9;  Cooley's  Constitutional  Limitations,  5th  ed., 
226;  Peoplt  v.  HurUmt,  24  Mich.  44;  People  v.  Detroit  Common  Council,  28 
Id.  228;  15  Am.  Rep.  202;  People  v.  Mayor,  51  111.  17;  People  v.  Lyncfi,  51 
Cal.  15;  21  Am.  Rep.  677;  People  v.  Albertson,  55  N.  Y.  50;  People  v.  Porter, 
90  Id.  68. 

"The  statute  in  question  is  a  very  remarkable  statute,  to  say  the  least  of 
it,  and  if  it  became  necessary,  it  would  be  a  question  for  serious  considera- 
tion whether  it  ought  not  to  be  held  unconstitutional  upon  the  ground  that 
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it  is  contrary  to  natural  justice  and  equity:  See  Pumpelly  v.  Village  of  Owego, 
46  How.  Pr.  219,  246;  Bradshaw  v.  Rodgers,  20  Johns.  103.  Many  other 
cases  might  be  cited.  We  quote  the  following  from  Atkins  v.  Tovon  of  Ran- 
dolph, 31  Vt.  226:  'This  view  seems  to  be  fully  recognized  and  embodied  in 
the  learned  and  elaborate  opinion  drawn  up  by  Isham,  J.,  in  the  case  of 
Montpelier  v.  East  Montpelier,  29  Id.  12;  67  Am.  Dec.  748.  That  case,  more- 
over, as  well  as  Bowdoinham  v.  Richmond,  6  Greenl.  112,  19  Am.  Dec.  197, 
demonstrates  that  some  things  are  beyond  the  scope  of  legitimate  legisla- 
tion, as  affecting  municipal  corporations,  a  doctrine  entirely  at  variance  with 
the  idea  of  the  illimitable  supremacy  of  the  law-making  power  over  such 
corporations.  The  language  of  Hutchinson,  J.,  in  Poultney  v.  Wells,  1  Aiken, 
180,  embodying  the  principle  upon  which  the  decision  of  that  case  was 
rested,  is  comprehensive,  and  to  the  point.  He  says:  "The  court  are  unani- 
Jiious  in  the  opinion  that  the  school  right,  thus  appropriated  by  the  charter, 
belongs  to  the  town  of  Wells,  so  that  the  legislature  can  exercise  no  power 
over  it  to  vary  its  appropriation,  without  the  consent  of  the  town,  and  this 
consent  must  be  by  those  who  are  inhabitants  of  the  town  at  the  time  the 
assent  is  given  ":  See  also  MoodaUy  v.  Moi-ton,  1  Brown  Ch.  469;  ....  Fourth 
Scliool  District  v.  Wood,  13  Mass.  192;  2  Kent's  Com.  275;  Angell  and  Ames 
on  Corporations,  sees.  23,  24,  33;  Louisville  v.  University,  15  B.  Mon.  642. 
These  cases,  and  many  more  that  might  be  cited,  fully  indicate  the  double 
character  which  such  corporations  bear,  and  the  rights  which  they  have,  and 
the  relations  which  they  sustain  by  virtue  of  each  character  respectively. 
They  are  expressions  and  illustrations  of  the  reason  why,  from  the  fact  of 
towns  existing  in  organized  corporations,  primarily  for  certain  public  politi- 
cal purposes,  as  auxiliary  to  the  practical  government  of  the  state,  and  as 
such,  are  under  the  absolute  control  of  the  legislature,  it  does  not  follow  that 
they,  as  organized  corporations,  or  the  inhabitants  composing  them,  can  be 
subjected,  arbitrarily,  to  pecuniary  burdens  and  liabilities,  to  be  responded 
to  either  by  the  property  of  the  town  or  of  its  inhabitants.  In  this  case,  the 
practical  thing  sought  to  be  done  under  the  law  in  question  is,  that  the  town, 
nominally  as  a  corporation,  but  in  fact  the  inhabitants  of  the  town  subject 
to  taxation,  may  be  compelled  to  appropriate  so  much  of  their  property,  pro- 
portionately, as  shall  be  sufficient  to  pay  for  the  liquors  purchtwed  by  Mann- 
in  his  character  of  agent,  whatever  may  be  the  amount.  If,  through  the 
artificial  contrivance  of  municipal  corporations,  of  which  the  inhabitants  of 
the  state  must  be  members,  nolentes  volentes,  such  consequences  can  be 
wrought  out,  most  persons  would  invoke  the  exercise  of  the  annihilating 
power  of  the  government  over  such  corporations,  rather  than  of  the  power 
of  the  police  regulation,  in  virtue  of  which  alone  this  provision  of  the  law  ia 
sought  to  be  sustained. ' 

"The  liquor,  the  price  and  liability  for  which  were  involved  in  the  fore- 
going case,  was  sold  to  one  claiming  to  be  an  agent  of  the  town,  receiving 
his  authority  from  a  commissioner  appointed  for  the  county  in  which  the 
town  was  situated,  pursuant  to  an  act  of  the  legislature  of  Vermont,  the 
object  of  the  act  being  to  regulate  and  restrict  the  sale  of  intoxicating 
liquor,  which  it  was  claimed  was  a  police  regulation.  The  language  and 
reasoning  in  the  case  are  very  much  in  point  in  the  case  under  consideration: 
See  1  Dillon  on  Municipal  Corporations,  p.  97,  sec.  73. 

"The  constitution  very  fully  recognizes  local  self-government.  Section  6, 
article  6,  makes  provision  as  to  where  county,  township,  and  town  otiBcera 
shall  reside.  Section  8,  same  article,  gives  to  the  general  assembly  power  to 
provide  by  law  for  the  impeachment  of  those  officers.     Section  10,  same  arti« 
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cle,  provides  and  gives  to  the  legislature  the  power  of  conferring  upon 
county  boards  powers  of  a  local  administrative  character.  Section  3,  article 
9,  grants  to  county  boards  the  power  to  provide  county  asylums.  Section 
14,  article  7,  provides  for  the  election  of  justices  of  the  peace  in  the  several 
townships.  In  clause  4  of  the  schedule,  municipal  corporations  are  con- 
tinued in  force  until  modified  or  repealed.  No  provision  is  found  anywhere 
in  the  constitution  which  takes  from  the  people  the  right  of  local  self-govern- 
ment. 

"The  last  question  which  we  desire  to  consider  is  as  to  the  power  of  the 
legislature  to  create  an  office  and  appoint  the  incumbent.  Article  3,  section 
1,  of  the  constitution,  divides  the  governmental  powers  into  three  depart- 
ments, to  wit:  the  legislative,  executive,  and  judicial;  and  it  is  expressly 
further  provided  that  no  person  who  is  charged  with  official  duties  under 
one  of  these  departments  shall  exercise  any  of  the  functions  of  the  other, 
except  as  in  this  constitution  expressly  provided.  It  is  contended  by  the 
appellees  that  the  legislative  department  is  closer  to  the  people  than  are  the 
other  departments,  and  therefore  its  powers  are  more  extended  than  are 
the  powers  granted  to  the  other  departments.  This  position  cannot  be  suc- 
cessfully maintained.  As  all  governmental  power  originally  rested  with  the 
people,  it  must  necessarily  still  be  lodged  with  them,  except  so  far  as  they 
have  delegated  it  in  the  constitution.  This  being  true,  whatever  power  has, 
in  the  constitution,  been  delegated  to  the  legislature,  it  possesses;  so  with 
the  executive  and  so  with  the  judicial  departments.  No  general  grant  of 
power  other  than  that  which  is  legislative  can  be  found  in  the  constitution. 
In  the  exercise  of  that  power,  it  is  supreme,  except  where  the  constitution 
has  placed  restrictions  upon  it.  All  departments  of  the  state  government, 
but  each  in  its  respective  domain,  represent  the  people,  and,  except  where 
otherwise  provided  in  the  constitution,  the  incumbents  are  elected  from  the 
people,  by  the  people,  and  are  responsible  to  the  people.  Neither  depart- 
ment can  encroach  upon  the  jurisdiction  and  functions  of  the  other,  unless 
authority  therefor  is  found  in  the  constitution:  Wright  v.  Defrees,  8  Ind.  298; 
Waldo  v.  Wallace,  12  Id.  569;  Trustees  etc.  v.  Ellis,  38  Id.  3;  Columbus  etc. 
R'y  Co.  v.  Board  etc.,  65  Id.  427;  Bvtkr  v.  State,  97  Id.  373;  Lafayette  etc. 
R.  R.  Co.    V.  Geiger,  34  Id.  185. 

"What  we  here  decide  is  not  in  conflict  with  McComas  v.  Kruj,  81  Ind. 
327,  42  Am.  Rep.  135,  Hedderich  v.  State,  101  Ind.  564,  53  Am.  Rep.  509,  and 
other  cases  of  like  import.  What  these  cases  decide  is,  as  we  have  stated 
above,  that  the  legislature  is  supreme  in  the  exercise  of  legislative  power,  ex- 
cept as  limited  by  the  constitution,  and  so  with  the  other  departments:  La- 
fayette etc.  R.  R.  Co.  V.  Geiger,  supra. 

"  This  leads  to  the  inquiry.  What  is  legislative  power?  and  upon  that  sub- 
ject there  is  an  abundance  of  authority.  The  word  '  legislative  '  is  defined  by 
Worcester  as  follows:  'That  makes  or  enacts  laws;  law-making.  "Legisla- 
tive power."  Of,  or  pertaining  to,  legislation  or  to  a  legislature;  as  "  legis- 
lative proceedings."'  'Legislative'  is  defined  by  Zell  as  follows:  'Making, 
giving,  or  enacting  laws.  Relating  or  pertaining  to  the  passing  of  laws.' 
Webster  defines  'legislative'  as  follows:  'Giving  or  enacting  laws;  as  a 
legislative  body.  Pertaining  to  the  enacting  of  laws;  suitable  to  laws;  as  the 
legislative  style.  Done  by  enacting;  as  a  legislative  act.'  Wharton,  in  his 
lexicon,  defines  '  legislation  '  as  follows:  '  The  act  of  giving  or  enacting  laws. ' 
'Legislature:  the  power  to  make  laws.'  Abbott,  in  his  law  dictionary,  un- 
der the  head  of  'legislate,' has  the  following:  'To  make  laws Legis- 
lature: the  body  of  persons  in  the  state  clothed  with  authority  to  make  lawa. 
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....  Legislative  power:  that  one  of  the  three  great  departments  into  which 
the  powers  of  government  are  distributed, — legislative,  executive,  and  ju- 
dicial, —  which  is  concerned  with  enacting  or  establishing,  said  incidentally 
with  repealing,  laws.' 

"We  find  the  following  in  Sinking  Fund  Cases,  99  U.  S.  700,  761,  speaking 
of  the  judicial  and  legislative  departments:  'The  one  determines  what  the 
law  is,  and  what  the  rights  of  parties  are  with  reference  to  transactions 
already  had;  the  other  prescribes  what  the  law  shall  be  in  future  cases  aris- 
ing under  it.'  Legislative  power  is  the  power  to  enact,  amend,  or  repeal 
laws:  Lafayette  etc.  R.  R.  Co.  v.  Geiger,  supra;  Cooley's  Constitutional  Lim- 
itations, 90;  Hawkins  v.  Governor,  1  Ark.  570;  23  Am.  Dec.  346;  Wayman  v^ 
Southard,  10  Wheat.  1,  46;  Qreenough  v.  Oreenough,  11  Pa.  St.  489;  51  Am, 
Dec.  567. 

"  When  we  come  to  examine  article  4  of  the  constitution,  we  find  that  the 
powers  and  restrictions  put  upon  the  legislative  department  Me  more  spe- 
cifically and  definitely  prescribed  than  are  those  of  either  of  the  other  de- 
partments. Article  4  is  composed  of  many  sections,  but  they  all  relate  to 
the  exercise  of  legislative  power  and  matters  incidentally  connected  there- 
with. Section  16  of  that  article  reads:  'Each  house  shall  have  all  powers 
necessary  for  a  branch  of  the  legislative  department  of  a  free  and  indepen- 
dent state. ' 

'*  We  quote  the  following  from  a  very  able  opinion  by  Chief  Justice  Thomp- 
son, in  Pagev.  Allen,  58  Pa.  St.  338;  98  Am.  Dec.  272:  'The  expression  of 
one  thing  in  the  constitution  is  necessarily  the  exclusion  of  things  not  ex- 
pressed. This  I  regard  as  especially  true  of  constitutional  provisions  declar- 
tory  in  their  nature.  The  remark  of  Lord  Bacon,  "  that,  as  exceptions 
strengthen  the  force  of  a  general  law,  so  enumeration  weakens  as  to  things 
enumerated, "  expresses  a  principle  of  common  law  applicable  to  the  constitu- 
tion, which  is  always  to  be  understood  in  its  plain,  untechnical  sense:  Com- 
monwealth V.  Clark,  7  Watts  &  S.  127.' 

"If  article  3,  section  1,  had  never  been  placed  in  the  constitution,  the  rule 
of  construction  as  stated  by  Judge  Thompson  and  Lord  Bacon,  applied  to  sec- 
tion 16  of  article  4,  supra,  would  exclude  the  legislature  from  exercising  any 
other  than  legislative  power.  But  the  framers  of  the  constitution  were  not 
satisfied,  after  the  experience  that  the  people  had  had  under  the  old  consti- 
tution, to  rely  upon  the  well-known  rules  of  legal  construction,  and  there- 
fore section  1,  article  3,  was  placed  in  the  constitution,  expressly  confining 
each  department  to  its  own  jurisdiction  and  functions,  except  so  far  as  ex- 
pressly provided  otherwise. 

"The  power  to  appoint  to  office  is  not  a  legislative  function,  but  belongs 
to  the  executive  department  of  the  government:  Lafayette  etc.  R.  R.  Co.  v. 
Oeiger,  supra;  Cooley's  Constitutional  Limitations,  supra;  Hawkins  v.  Ghv~ 
emor,  supra;  Wayman  v.  Southard,  supra;  Oreenouyh  v.  Cfreenough,  supra;: 
Broom's  Constitutional  Law,  524. 

"The  conclusion  must  necessarily  follow  that  the  legislature  of  this  state  has> 
no  power  to  fill  a  vacancy  occurring  in  an  office,  whether  of  its  own  creation  or 
otherwise,  except  express  provision  therefor  can  be  found  in  the  constitution. 
The  word  '  expressly,'  being  the  word  that  is  employed  in  the  constitutional 
provision,  section  1,  article  3,  Worcester  defines  as  follows:  'In  direct  terms? 
plainly.'  He  defines  the  word  '  express  '  as  follows:  'Given  in  direct  termsj 
not  implied;  not  dubious;  clear;  definite;  explicit;  plain;  manifest.'  The 
word  '  expressly '  is  defined  by  Zell  as  follows:  '  Not  by  implication;  plainly, 
distinctly.'     The  word   'express*  he  defines  as  follows:  'To  set  forth  ia 
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words;  ....  clear,  plain,  direct;  not  ambiguous.'  Webster's  definition  of 
■•expressly' is:  'In  an  express,  direct,  or  pointed  manner;  indirect  terms; 
plainly.'  His  definition  of  the  word  'express'  is:  'Directly  stated;  not  im- 
plied or  left  to  inference;  distinctly  and  pointedly  given;  made  unambiguous 
by  special  intention;  clear,  plain.'  In  looking  over  the  constitution  it  is  evi- 
dent that  the  framers  of  the  same  believed  that  some  such  power  had  been 
lodged  with  the  legislature.  Section  18,  article  5,  provides  that  when,  dur- 
ing the  recess  of  the  legislature,  a  vacancy  shall  happen  in  any  office,  the 
appointment  to  which  is  vested  in  the  general  assembly,  etc.  Section  30, 
Article  4,  provides  that  no  senator  or  representative  shall,  during  the  term 
for  which  he  may  have  been  elected,  be  elected  to  any  office,  the  election  to 
which  is  vested  in  the  general  assembly.  Section  13,  article  2,  provides  that 
all  elections  by  the  people  shall  be  by  ballot,  and  by  the  legislature,  viva  voce. 
Section  10,  article  4,  confers  on  each  house  the  right  to  choose  its  own  offi- 
cers, but  this  is  not  an  election  by  the  general  assembly,  such  as  is  referred 
to  in  articles  2,  4,  and  5.  Article  5,  section  5,  gives  to  the  legislature  the 
power  of  electing  a  governor  or  lieutenant-governor  when  there  is  a  tie,  but 
this  is  not  an  election  such  as  is  referred  to  in  section  18  of  the  same  surticle, 
ior  no  vacancy  can  occur  during  a  recess  of  the  general  assembly;  nor  is  it 
such  an  election  as  is  referred  to  in  article  4,  because  the  choice  must  be 
made  from  the  two  highest  candidates  voted  for  by  the  people.  The  election 
■of  a  United  States  senator  is  not  the  election  referred  to  in  article  4,  for  a 
member  of  the  legislature  has  never  been  regarded  as  ineligible  to  that  office. 
Whatever  power  the  legislature  may  have  to  elect  or  appoint  to  office  must 
relate  exclusively  to  state  offices.  No  other  construction  can  be  given  to 
section  18  of  article  5.  It  reads:  '  When,  during  a  recess  of  the  general  as- 
sembly, a  vacancy  shall  happen  in  any  office  the  appointment  to  which  is 
vested  in  the  general  assembly,  or  when,  at  any  time,  a  vacancy  shall  have 
occurred  in  any  other  state  office,'  etc.  After  providing  for  the  election  of 
certain  county  officers,  section  3,  article  6,  goes  on  to  provide  that  other 
county  and  township  officers  shall  be  elected  or  appointed  in  such  maimer  as 
may  be  prescribed  by  law.  Section  9,  same  article,  provides  that  vacancies 
in  county  and  township  offices  shall  be  filled  as  may  be  prescribed  by  law. 

"Taking  these  different  sections  together,  it  is  evident  that  it  was  not  the 
intention  of  the  framers  of  the  constitution  to  confer  upon  the  legislature  the 
power  to  elect  or  appoint  county  or  township  officers,  and  the  legislature  has 
never  claimed  or  exercised  this  power.  The  only  other  section  of  the  consti- 
tution relating  to  the  subject  under  discussion  is  section  1,  article  1.5,  That 
section  reads  as  follows:  'All  officers  whose  appointments  are  not  otherwise 
provided  for  in  this  constitution  shall  be  chosen  in  such  manner  as  now  is, 
or  hereafter  may  be,  prescribed  by  law. ' 

"The  constitution  went  into  force  on  the  first  day  of  November,  1851.  At 
•that  time,  there  were  certain  officers  who  were  appointed  by  the  general 
assembly,  all  of  whom  were  state  officers,  as  distinguished  from  local  officers, 
such  as  county,  township,  town,  and  city  officers.  Counsel  for  the  appel- 
lants contend  that  the  adoption  of  the  constitution  wiped  out  all  such  officers, 
except  as  saved  by  the  ninth  clause  of  the  schedule.  This  contention  is  in 
the  face  of  the  fourth  clause  of  the  schedule,  which  is  as  follows:  'And  all 
Jaws  now  in  force,  and  not  inconsistent  with  this  constitution,  shall  remain 
in  force  until  they  shall  expire  or  be  repealed ';  and  in  addition,  the  consti- 
tutional provision  which  we  are  now  considering  expressly  continued  the 
mode  of  appointment  until  a  different  mode  should  be  prescribed  by  law. 
The  words  '  now  is, '  as  contained  in  the  said  section,  continued  with  th« 
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legislative  department  the  power  to  appoint  such  officers  ai  It  had  the  right 
to  appoint  on  the  first  day  of  November,  1851.  The  words  'or  hereafter  may 
be  prescribed  by  law, '  which  we  find  in  the  constitutional  provision,  confer 
upon  the  general  assembly  the  power  to  prescribe  the  mode  of  appointment. 
Prescribing  the  mode  of  appointment  is  one  thing,  making  the  appointment 
is  another.  One  is  the  exercise  of  legislative  power,  the  other  the  exercise 
of  an  executive  function. 

"As  the  legislature  is  limited  to  the  exercise  of  legislative  power,  except 
when  otherwise  expressly  provided,  its  power  ceases  when  it  prescribes  the 
mode  of  appointment  to  office,  except  in  cases  where  express  power  is  given 
to  make  appointments.  We  quote  from  Jones  v.  Perry,  10  Yerg.  59;  30 
Am.  Dec.  430,  see  p.  436:  'The  fact  that  the  constitution  may  prescribe  that 
the  mode  of  appointing  the  judges  shall  be  by  the  legislature  does  not  con- 
stitute the  legislature  the  constituent.'  See  State  v.  Kennon,  7  Ohio  St.  546 
(560).  The  constitution  confers  upon  the  legislature  power  to  organize 
courts  and  provide  for  their  jurisdiction,  but  it  cannot  exercise  judicial  power. 
The  officers  which  the  legislature  is  given  the  power  to  appoint  »re  a  class  of 
state  officers.  No  other  construction  can  be  given  to  section  18,  article  6,  of 
the  constitution,  which  reads:  '  When,  during  a  recess  of  the  general  assem- 
bly, a  vacancy  shall  happen  in  any  office  the  appointment  to  which  is  vested 
in  the  general  assembly,  or  when,  at  any  time,  a  vacancy  shall  have  occurred 
in  any  other  state  office,  or  in  the  office  of  judge  of  any  court,  the  governor 
shall  fill  such  vacancy  by  appointment,  which  shall  expire  when  a  successor 
shall  have  been  elected  and  qualified.' 

"The  antecedent  to  which  the  words  'any  other  state  office  *  relate  is  an 
office  'the  appointment  to  which  is  vested  in  the  general  assembly.'  What- 
ever of  the  offices  now  in  existence  which  were  in  existence  when  the  con- 
stitution was  adopted,  to  which  the  legislature  appointed  the  incumbents 
(section  1,  article  15,  supra),  continued  the  appointing  power  in  the  legisla- 
ture, and  so  with  the  other  governmental  departments,  except  so  far  as  has 
otherwise  been  provided  by  law.  The  legislature  may  provide  by  law  for 
the  appointment  of  all  officers  not  provided  for  in  the  constitution,  but  the 
appointing  power  must  be  lodged  somewhere  within  the  executive  depart- 
ment of  the  government.  The  only  offices  now  in  existence  that  existed 
when  the  constitution  was  adopted,  to  which  the  general  assembly  exercised 
the  power  of  appointing  the  incumbents,  are,  so  far  as  we  have  been  able  to 
ascertain,  the  state  librarian,  warden  of  the  state's  prison  at  Jeffersonville,  — 
State  Prison  South,  —  and  the  trustees  of  the  insane  asylum.  There  may  be 
others;  if  so,  I  have  overlooked  them:  R.  S.  1843,  p.  101;  Local  Laws,  1845, 
p.  35;  Acts  of  1847,  p.  99;  Acts  of  1848,  p.  83.  The  trustees  of  the  blind 
asylum  and  of  the  deaf  and  dumb  asylum  were  appointed  by  the  governor; 
Acts  of  1845,  p.  56;  Acts  of  1846,  p.  19;  Acts  of  1847,  p.  41.  Practical  con- 
struction is  of  very  little  consequence  when  it  is  exercised  in  violation  of  the 
plain  provisions  of  the  constitution. 

"We  are  not  of  the  opinion  that  the  legislature  has  any  power  to  appoint 
local  officers,  —  county,  township,  city,  or  town.  We  have  not  overlooked  the 
c«ise  of  Collins  v.  State,  8  Ind.  344.  The  question  now  under  consideration 
was  not  raised  or  discussed  in  that  case.  The  question  considered  and  de- 
cided was  as  to  the  right  of  the  governor,  under  the  circumstances,  to  make 
the  appointment,  no  vacancy  having  occurred  during  a  recess  of  the  general 
assembly.  The  case  of  State  v.  Harrison,  113  Id.  434,  3  Am.  St.  Rep.  663,  is 
not  in  conflict  with  our  conclusion.  We  cite  the  following  additional  au- 
thorities bearing  upon  the  question  of  legislative  power.    We  quote:   '  Under 
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our  form  of  goverament  the  Ifigislatare  is  not  supreme.  It  i«  only  one  of  the 
organs  of  that  absolute  sovereignty  which  resides  in  the  whole  body  of  the 
people.  Like  other  departments  of  the  government,  it  can  only  exercise 
such  powers  as  have  been  delegated  to  it;  and  when  it  steps  beyond  that 
boundary,  its  acts,  like  those  of  the  most  humble  magistrate  in  the  state  who 
transcends  his  jurisdiction,  are  utterly  void':  Taylor  v.  Porter,  4  Hill,  140; 
40  Am.  Dec.  277;  Pumpelly  v.  Village  of  Owego,  45  How.  Pr.  219,  247; 
Campbell's  Case,  2  Bland,  209;  20  Am.  Dec.  373." 

A  little  later,  in  the  same  state,  the  right  of  its  general  assembly  to  appoint 
directors  or  managers  of  its  benevolent  institutions,  when  questioned,  was  sus- 
tained: Bovey  v.  State  ex  rel.  Carson,  119  lad.  395;  Hovey  v.  State  ex  rel  Riley, 
119  Id.  386.  In  the  case  first  cited,  while  all  the  judges  concurred  in  the 
general  result,  no  two  of  them  entirely  agreed  in  the  reasoning  by  which  it 
was  reached.  Judge  Mitchell,  who  had  dissented  in  the  cases  previously 
cited  from  118  Indiana,  wrote  a  lengthy  opinion,  in  which  he  expressed  his 
views  upon  the  respective  rights  of  the  executive  and  legislature  to  appoint 
to  office,  as  follows:  — 

"The  constitutional  power  of  the  general  assembly  having  been  chal- 
lenged by  the  chief  executive  of  the  state,  the  duty  now  rests  upon  the  court 
to  consider  the  questions  involved,  with  that  degree  of  caution  and  delibera- 
tion which  their  magnitude  and  the  abiding  consequences  which  depend 
upon  their  proper  solution  imperatively  demand.  Representing  one  of  the 
co-ordinate  departments  of  the  state  government,  acting  under  the  solemn 
sanction  of  official  obligation,  and  realizing  that  the  duty  which  confronts  the 
court  is  no  less  than  that  of  sitting  as  arbiter  to  determine  a  question  of 
power  in  contention  between  the  general  assembly  and  the  chief  executive, 
representing,  respectively,  and  under  equally  solemn  sanctions,  the  other 
great  departments  of  the  government  under  which  we  live,  we  are  admon- 
ished that  the  gravity  of  the  situation  is  such  as  demands  our  most  thought- 
ful and  dispassionate  consideration. 

"  At  the  outset,  it  is  to  be  remembered  that  the  authority  of  the  legisla- 
ture in  the  enactment  of  laws  is  subject  to  no  restrictions,  save  only  those 
imposed  by  the  constitution  of  the  state,  the  constitution  of  the  United 
States,  and  the  laws  and  treaties  made  in  pursuance  thereof;  that  in  con- 
structing a  statute,  it  is  to  be  done  with  a  view  to  uphold  it,  if  that  is  fairly 
possible,  and  that  if  it  be  of  doubtful  constitutionality,  the  doubts  are  to  be 
resolved  in  favor  of  the  enactment:  Beauchamp  v.  State,  6  Blackf.  299;  Hed- 
derich  v.  State,  101  Ind.  564;  51  Am.  Rep.  768. 

"The  feature  of  our  state  constitution  which  is  conspicuous  in  the  or- 
ganic law  of  every  state  of  the  Union,  as  well  as  in  the  constitution  of  the 
United  States,  and  which  distributes  all  governmental  powers  into  three  de- 
partments, is  appealed  to  as  a  foundation  for  the  argument  against  the  power 
of  the  general  assembly  to  make  the  appointments  in  question.  Article  3  of 
the  constitution  divides  the  powers  of  government  into  three  separate  depart- 
ments,—  the  legislative,  the  executive,  including  the  administrative,  and 
the  judicial;  and  it  declares  that  '  no  person  charged  with  official  duties  un- 
der one  of  these  departments  shall  exercise  any  of  the  functions  of  another, 
except  as  in  this  constitution  expressly  provided.'  Taking  this  general  dis- 
tribution of  powers  among  the  different  departments  as  a  basis,  and  relying 
upon  those  provisions  of  the  constitution  which  vest  the  executive,  legislative, 
and  judicial  powers,  respectively,  in  the  governor,  the  legislature,  and  the 
courts,  the  argument  by  which  the  invalidity  of  the  law  is  sought  to  be  main- 
tained,  following   general   definitions  of   what  constitutes  executive,  legia- 
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lative,  and  judicial  power,  is  to  this  effect:  The  power  to  make  appoint- 
ments to  office  is  essentially  and  intrinsically  an  executive  function;  legis- 
lative power  is  the  power  to  enact,  alter,  and  repeal  laws;  while  judicial 
power  is  the  power  to  construe  and  interpret  the  constitution  and  laws,  and 
to  reader  judgments  and  make  decrees  determining  private  controversies. 
Hence,  while  it  is  not  explicitly  asserted,  the  conclusion  to  which  the  argu- 
ment, if  it  be  well  founded,  necessarily  leads  is,  that  the  appointing  power  is 
an  executive  prerogative,  which  cannot  be  interfered  with  or  exercised  by  the 
general  assembly,  or  any  other  department  of  the  government,  in  the  absence 
of  express  authority  to  that  end. 

"It  is  universally  regarded  as  one  of  the  chief  excellencies  of  our  system 
that  the  departments  of  government  are  required  to  be  separate,  and  that  the 
several  branches  are  in  most  respects  practically  independent  of  each  other. 
It  has  accordingly  become  an  established  rule  of  constitutional  law  that 
where  general  power  has  been  confided  to  or  vested  in  one  department  of 
government,  persons  intrusted  with  power  in  another  department  will  not  be 
permitted  to  encroach  upon  the  power  of,  nor  exercise  functions  which  per- 
tain and  are  appropriate  to,  the  other  department,  unless  the  authority  to  do 
so  is  conferred  in  express  terms,  or  unless  the  exercise  of  the  power  becomes 
necessary  and  appropriate  in  order  to  discharge  other  constitutional  duties 
and  functions  expressly  committed  to  it:  KUbourn  v.  Thompson,  103  U.  S. 
168;  People  v.  Keeler,  99  N.  Y.  463;  52  Am.  Rep.  49.  It  is  a  fundamental 
error,  however,  to  assume  that  the  exclusive  right  to  exercise  the  power  of 
appointment  is  included  in  the  general  grant  of  power  to  the  executive.  The 
federal  constitution  declares,  with  emphasis,  that  '  the  executive  power  shall 
be  vested  in  a  President  of  the  United  States,'  but  it  was  never  supposed 
that  this  declaration  invested  the  President  with  the  appointing  power, 
which,  after  long  and  earnest  debate,  was  conferred  upon  the  chief  executive 
of  the  nation  in  express  terms:  U.  S.  Const.,  sec.  1,  art.  2. 

"  That  the  powers  of  government  are  separated  into  legislative,  executive, 
and  judicial,  and  are  confided  to  different  departments,  and  that  powers 
committed  to  one  department  cannot  be  exercised  by  persons  performing 
functions  in  any  other,  are,  as  we  have  seen,  well-established  features  of  our 
system.  The  boundaries  which  separate  the  functions  of  the  different  de- 
partments are  broad,  clear,  and  distinct  as  applied  to  matters  affecting  prop- 
erty rights,  or  private  concern,  or  the  execution  or  enforcement  of  existing 
law;  but  it  is  not  easy,  where  the  constitution  is  silent,  to  discriminate  or 
formulate  definitions  as  to  what  constitutes  legislative,  executive,  or  judicial 
authority,  when  questions  of  public  policy,  or  which  relate  to  the  best  means 
and  agencies  for  accomplishing  a  governmental  end  or  of  executing  the  law, 
are  involved.  'There  is,'  said  Cooley,  J.,  in  People  v.  Hurlhut,  24  Mich.  44 
(93),  'no  such  thing  as  drawing  between  legislative  and  executive  power 
such  a  clear  line  of  distinction  as  separates  legislative  from  judicial;  and  the 
legislature,  in  prescribing  new  rules,  have  necessarily  a  large  discretion  as  to 
whether  the  agencies  for  putting  them  in  force  shall  be  named  by  them- 
selves, or  left  to  the  selection  of  the  executive  ':  State  v.  Hawkin*,  44  Ohio 
St.  98;  Fletcher  v.  Peck,  6  Cranch,  87  (136);  Wynehamer  v.  Peo^  13  N.  Y. 
378. 

"Upon  this  subject,  the  same  eminent  authority  on  constitutional  law 
said:  'The  authority  that  makes  the  laws  has  large  discretion  in  determin- 
ing the  means  through  which  they  shall  be  executed Such  powers  as 

are  specially  conferred  by  the  constitution  upon  the  governor,  or  upon  any 
other  specified  officer,  the  legislature  cannot  require  or  authorize  to  be  per- 
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formed  by  any  other  oflBcer  or  authority Bat  other  powers  or  duties 

the  executive  cannot  exercise  or  assume  except  by  legislative  authority ': 
Cooley'a  Constitutional  Limitations,  5th  ed.,  135.  The  same  author,  speak- 
ing of  the  exercise  of  the  appointing  power  as  being  an  executive  act,  uses 
this  language:  'Where  the  constitution  contains  no  negative  words  to  limit 
the  legislative  authority  in  this  regard,  the  legislature,  in  enacting  a  law, 
must  decide  for  itself  what  are  the  suitable,  convenient,  or  necessary  agen- 
cies for  its  execution  ':  Id.  136,  note. 

"Respecting  appointments  to  office,  at  least  so  far  as  the  question  now 
before  us  is  coucerned,  the  constitution,  as  we  shall  see,  has  not  left  the 
former  to  be  ascertained  by  inference  or  abstract  definition.  It  has  been  re- 
peatedly affirmed,  and  it  is  doubtless  true  in  a  sense,  that  an  appointment  to 
office  is  in  its  nature  intrinsically  an  executive  act,  but  it  by  no  means  fol- 
lows that  the  power  of  appointment  may  not  be  confided  to  other  depart- 
ments than  the  executive,  unless  it  has  been  specially  conferred  upon  that 
department  or  denied  the  other:  Taylor  v.  Commonwealth,  3  J.  J.  Marsh. 
401;  Achley'a  Case,  4  Abb.  Pr.  35;  StaU  v.  Barbour,  53  Conn.  76;  55  Am. 
Rep.  65. 

"An  examination  of  the  cases,  in  which  expressions  in  relation  to  the  na- 
ture of  the  act  of  appointment  similar  to  those  above  are  found,  will  disclose 
that  no  court  has  ever  asserted  that  the  right  to  make  appointments  to  office 
was  inherently  and  exclusively  an  executive  prerogative  without  regard 
to  some  express  constitutional  provision  or  legal  enactment  conferring  the 
power;  on  the  contrary,  whenever  the  subject  has  been  considered,  with  a 
view  to  its  practical  application  to  cases  in  hand,  it  has  been  held  that  the 
executive  has  no  power  of  appointment  to  public  office,  except  as  it  may  re- 
late to  those  who  assist  in  the  discharge  of  his  personal  executive  duties, 
beyond  such  as  is  expressly  conferred  by  the  constitution  and  the  laws  en- 
acted in  obedience  thereto,  and  that  the  constitution  and  the  laws  which 
confer  the  power  measure  the  extent  of  executive  authority  in  that  respect: 
Mayor  y.  Suue,  15  Md.  376;  74  Am.  Dec.  572;  State  v.  Swi/l,  11  Nev.  128; 
StaU  V.  Irwin,  5  Id.  Ill;  CmimonweaUh  v.  Hanley,  9  Pa.  St.  513;  Collins  v. 
State,  8  Ind.  344. 

"The  constitution  and  laws  furnish  the  only  rule,  and  are  the  charter,  by 
which  the  governor's  authority  in  that  respect  is  to  be  determined:  Field  v. 
People,  2  Scam.  79.  Accordingly,  in  Collins  v.  State,  supra,  in  which  an  act 
of  the  legislature,  creating  the  office  of  attorney-general,  and  providing  for 
the  election  of  that  officer  by  joint  ballot  of  the  general  assembly,  was  in- 
volved, it  appeared  that  after  passing  the  act  the  legislature  adjourned  with- 
out filling  the  office  as  therein  provided.  The  office  being  vacant,  the 
governor  assumed  the  right  to  fill  it  by  appointment.  It  was  held,  however, 
that  the  executive  power  of  appointment  was  defined  and  limited  by  the  con- 
stitution and  laws,  and  that,  in  the  absence  of  any  express  power  to  that 
end,  the  appointment  was  void.  Other  authorities  to  the  same  eflFect  might 
be  cited,  but  the  foregoing  are  deemed  sufficient  to  establish  the  proposition 
that  the  appointing  power  \&  not  essentially  and  exclusively  inherent  in  the 
executive  department,  and  hence  that  the  assertion  of  such  power  by  a  co- 
ordinate department  of  the  government  did  not  result  in  an  encroachment 
upon  the  authority  of  the  executive. 

"Our  first  conclusion,  therefore,  is,  that  the  general  power  to  choose, 
elect,  or  appoint  officers  is  not  inherent  in  the  executive,  nor  in  any  other 
branch  of  the  government,  but  that  it  is  a  prerogative  of  the  people,  to  be 
exercised  by  them,  or  by  those  departments  of  government  to  which  it  ha* 
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been  either  expressly  or  by  implication  confided  or  reserved  in  the  constitu- 
tion, and  that  neither  the  people,  nor  those  to  whom  the  power  has  been  con- 
fided, can  exercise  the  power,  except  in  conformity  with  the  constitution  and 
the  laws  enacted  in  pursuance  thereof:  People  v.  ffurUnit,  24  Mich.  44;  Com- 
monwealth V.  Baxter,  35  Pa.  St  263;  People  v.  Maihewaon,  47  CaL  442;  6  Am. 
&  Eng.  Ency.  of  Law,  294. 

"  The  constitution  provides  specifically  the  manner  in  which  certain  oflB- 
cers  are  to  be  chosen;  with  reference  to  those  not  therein  provided  for,  it 
directs  that  they  shall  be  chosen  as  may  be  prescribed  by  law.  That  was  the 
command  of  the  people  concerning  a  right  inherent  in  them.  If  the  organic 
law  of  the  state  were  silent  concerning  the  method  of  selecting  oflBcers 
whose  appointments  were  not  otherwise  provided  for  in  the  constitution,  it 
would  then  be  necessary  in  each  case  to  solve  the  question  by  construction, 
and  by  considering  whether  the  duty  or  power  in  each  particular  case  per- 
tained to  the  legislative,  the  executive,  or  the  judiciary.  Bat  confining 
ourselves  strictly  to  the  case  before  the  court,  we  assert  that  the  power  to 
appoint  agencies  for  the  government  of  the  hospital  for  the  insane  is  not  left 
to  inference,  but  is  expressly  conferred  upon  the  general  assembly.  As  we 
have  already  seen,  the  constitution  in  the  most  explicit  terms  enjoins  upon 
the  general  assembly  the  duty  to  make  provision  by  law  for  the  support  and 
maintenance  of  this  institution.  The  solemn  obligation  thus  imposed  was  laid 
directly  upon  that  body,  and  it  was  left  absolutely  untrammeled  as  to  the 
means  and  agencies  which  it  should  employ  in  executing  the  high  command 
of  the  people.  The  laws  enacted  from  time  to  time  are  therefore  to  b«  re- 
garded as  having  been  passed  in  obedience  to  the  constitutional  behest,  and 
as  is  said  in  State  v.  Marlow,  15  Ohio  St.  114,  'this  legislation  being  not 
merely  permitted,  but  enjoined,  by  the  constitution,  has  in  eflfect  the  same 
high  sanction  as  though  it  formed  a  part  of  that  instrument.'  Thus  where 
it  was  provided  by  the  constitution  that  the  general  assembly  should  provide 
by  law  before  what  authority,  and  in  what  manner,  the  trial  of  contested 
elections  should  be  conducted,  it  was  held  that  an  act  which  provided  that 
cases  involving  contested  elections,  where  the  officers  were  of  a  certain  class, 
should  be  tried  by  the  senate,  was  within  the  discretionary  power  of  the 
legislature,  and  it  was  declared  that  the  authority  to  ascertain  facts,  and  to 
apply  the  law  to  the  facts  when  ascertained,  a  function  in  its  nature  judicial, 
might  be  conferred  upon  other  departments  of  the  government  than  the  ju- 
dicial: State  V.  Harmon,  31  Ohio  St.  260;  Staie  v.  Hawkins,  supra.  It  fol- 
lows necessarily,  if  it  is  within  the  discretion  of  the  general  assembly,  in  the 
enactment  of  a  law  commanded  by  the  constitution,  or  which  relates  exclu- 
sively to  matters  of  political  concern,  to  confer  power  of  a  judicial  character 
upon  the  senate,  as  in  one  of  the  cases  cited,  and  upon  the  chief  executive, 
as  in  the  other,  it  may,  under  like  circumstances,  provide  by  law  for  the  ex- 
ercise of  functions  of  an  executive  character  by  the  legislature. 

"  Accepting  as  correct  the  proposition  that  a  law  enacted  in  obedience  to 
and  in  execution  of  the  express  command  of  the  constitution,  which  is  not  in 
palpable  violation  of  some  express  constitutional  provision,  is  of  as  high  Mnc- 
tion  as  though  it  were  found  in  that  instrument,  the  further  conclusion  fol- 
lows that  the  command  of  the  constitution  which  enjoined  upon  the  general 
assembly  the  duty  to  provide  by  law  for  the  support  of  the  benevolent  insti- 
tutions was  equivalent  to  an  express  grant  of  authority  to  provide  for  the 
selection  of  all  such  agents  or  officers  as  that  body  should  deem  necessary  to 
accomplish  the  duty  imposed.  Having  been  thus  authorized,  the  manner  of 
selecting  the  agencies  for  the  government  of  these  institutions,  as  provided. 
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by  the  legislature,  is  not  now  open  to  question  by  any  other  department  of 
the  government. 

"  Another  consideration  of  a  controlling  character  leads  to  the  same  conclu- 
sion as  that  stated  above.  The  general  assembly  was  charged  with  the  duty 
already  described,  and  the  only  constitutional  provision  outside  of  what  ia 
implied  in  the  section  imposing  the  duty  for  choosing  or  appointing  agents 
or  officers  for  the  government  of  the  benevolent  institutions  is  the  following: 
'AH  officers  whose  appointments  are  not  otherwise  provided  for  in  this  con- 
stitution shall  be  chosen  in  such  manner  ets  now  is  or  hereafter  may  be  pre- 
scribed by  law ':  Const.,  sec.  1,  art.  15. 

"  While  it  is  conceded  that  the  above  section  authorized  the  general  as- 
sembly to  prescribe  by  law  the  manner  in  which  the  offices  here  in  question 
should  be  filled,  the  contention  is,  that  it  was  not  competent  nor  within 
legislative  discretion  to  vest  the  right  of  appointment  in  the  general  assem- 
bly, but  that  it  was  essential  to  the  validity  of  the  law  that  the  appointment 
of  trustees  should  have  been  confided  to  the  governor,  or  to  some  other  ex- 
ecutive or  administrative  officer  or  board.  This  position  is  not  maintained 
by  any  authority  that  is  at  all  applicable.  The  decision  in  State  v.  Kennon, 
7  Ohio  St.  546,  may  be  conceded  to  be  a  correct  exposition  of  the  law,  in 
view  of  the  fact  that  the  constitution,  which  controlled  the  judgment  of  the 
court  in  that  case,  in  express  terms  provided  that  no  appointing  power 
should  be  exercised  by  the  general  assembly,  whereby,  as  was  in  effect  said 
by  the  court  in  that  case,  the  appointing  power  by  that  body  was  '  cut  up  by 
the  roots.'  Similar  constitutional  provisions  control  the  judgments  in  People 
V.  Bledsoe,  68  N.  C.  457,  and  People  v.  McKee,  68  Id.  429. 

"Instead  of  grants  of  power  to  the  general  assembly,  the  controlling  ele- 
ment in  those  cases  is,  that  the  appointing  power  was  conferred  upon  the  ex- 
ecutive, and  expressly  prohibited  to  the  legislature.  It  is  a  reasonable  and 
well-established  rule,  applicable  to  the  interpretation  of  a  constitutional  pro- 
vision, not  only  to  consider  the  sense  in  which  those  who  framed  it  are  sup- 
posed to  have  understood  the  language  employed,  but  to  consider  whether  a 
similar  provision  in  the  preceding  constitution  had  received  judicial  or  legis- 
lative construction  at  the  time  of  the  adoption  of  the  latter.  When  a  consti- 
tutional provision  has  received  a  settled  judicial  construction,  or  a  uniform 
legislative  exposition,  which  has  been  acquiesced  in  by  the  other  departments 
of  government  and  by  the  people,  and  is  afterwards  incorporated  into  a  new 
or  revised  constitution,  the  presumption  will  be  indulged  that  it  was  retained 
and  adopted  with  knowledge  of  the  exposition  which  it  had  previously 
received.  In  such  a  case  courts  will  feel  constrained  to  adhere  to  the  con- 
struction which  the  provision  had  theretofore  received,  and  with  which  it 
was  presumably  readopted:  Moera  v.  City  qf  Beading,  21  Pa.  St.  188;  ^ 
parte  Roundtree,  51  Ala.  42;  Cronise  v.  Cronise,  54  Pa.  St.  255;  People  v. 
Wright,  6  Col.  92;  Mayor  v.  State,  15  Md.  37«;  74  Am.  Dec.  572;  Davis  v. 
State,  7  Md.  151;  Cooley's  Constitutional  Limitations,  73,  Applying  this 
rule,  what  follows?  Section  8,  article  4,  of  the  constitution  of  1816  declares, 
after  provitUng  for  certain  appointments  to  be  made  by  the  governor,  that 
'  all  offices  which  may  be  created  by  the  general  assembly  shall  be  filled  in 
such  manner  as  may  be  directed  by  law.'  As  we  have  already  seen,  the  state 
benevolent  institutions  were  organized  while  the  constitution  of  1816  was  in 
force.  Acting  under  the  authority  which  it  was  supposed  the  above  pro- 
vision supplied,  the  general  eissembly  uniformly,  with  the  acquiescence  of 
the  people  and  of  all  the  other  departments  of  government,  appointed  com- 
missioners to  control  these  institutions.     The  general  assembly  'directed 
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by  law'  that  the  commissioners  for  the  government  of  these  institutions 
should  be  appointed  by  the  general  assembly.  This  was  the  practical  legis- 
lative exposition  which  the  old  constitution  had  uniformly  received,  and 
which  was  presumably  known  to  the  framers  of  the  new,  and  in  view  of 
which  the  corresponding  section  in  the  revised  constitution  was  adopted. 
Note  the  respect  in  which  the  old  provision  was  changed  before  being  incor- 
porated into  the  new  constitution.  The  appointing  power  theretofore  lodged 
in  the  governor  M'as  omitted,  or  eliminated,  and  the  section  was  made  to 
read:  'All  officers  whose  appointments  are  not  otherwise  provided  for  in  this 
constitution  shall  be  chosen  in  such  manner  as  now  is,  or  hereafter  may  be, 
prescribed  by  law ':  Sec.  1,  art.  15. 

"  Trustees  of  the  hospital  for  the  insane  are  officers  for  whose  appointment 
no  provision  was  made  in  the  constitution.  They  are  neither  county,  town- 
ship, nor  municipal  officers  who  were  elective  or  chosen  in  any  other  manner 
at  the  time  the  constitution  was  adopted.  On  the  contrary,  as  we  have  seen, 
they  were  officers  who,  according  to  the  method  existing  at  the  time  the  con- 
stitution took  effect,  were  appointed  by  the  general  assembly.  That  was 
the  prescribed  method  then  existing,  as  well  as  that  uniformly  since  prescribed 
by  law.  This  must,  therefore,  be  regarded  as  conferring  express  authority 
and  unlimited  power  upon  the  general  assembly  to  use  its  discretion  in  pro- 
viding for,  or  prescribing  the  manner  of  the  appointment  of,  officers  such  as 
those  here  in  question:  People  v.  Bennett,  54  Barb.  480;  Ofuo  v.  Covinyton,  29 
Ohio  St.  102;  Walker  v.  City  of  Cincinnati,  21  Id.  14;  8  Am.  Rep.  24;  State  v. 
The  Judges,  21  Ohio  St.  1. 

"The  absolute,  unlimited  power  of  prescribing  the  manner  of  selecting 
officers  of  the  class  here  involved  was  vested  by  the  people  in  the  general 
assembly.  If  any  doubt  remained  concerning  the  power  of  the  general  assem- 
bly to  make  the  appointments  in  the  manner  prescribed  by  the  law  in  ques- 
tion, it  would  be  the  duty  of  the  court,  before  resolving  the  doubt  against 
the  validity  of  the  solemn  enactment  of  a  co-ordinate  department  of  the  gov- 
ernment, to  resort  to  the  interpretation  uniformly  given  to  the  above  pro- 
vision, contemporaneous  with  and  subsequent  to  its  incorporation  into  the 
present  constitution.  As  we  have  seen,  before,  contemporaneous  with,  and 
uniformly,  with  the  exception  of  four  years  since,  the  general  assembly  has, 
without  question  or  challenge,  asserted  and  exercised  the  right  to  appoint 
the  officers  who  sliould  have  the  government  of  these  state  institutions:  State 
v,  Harrison,  113  IntL  234;  3  Am.  St.  Rep.  663.  This  long-continued,  uni- 
form, and  unchallengeel  interpretation  of  the  constitution,  sanctioned  by  the 
people,  and  acquiesced  in  by  all  departments  of  government,  under  well-es- 
tablished rules  of  construction,  must  now  be  regarded  as  conclusive,  and  as 
sufficient  to  dispel  any  possible  doubt  and  set  the  question  forever  at  rest, 
until  the  people  shall  see  fit  to  disturb  it  by  changing  the  organic  law  of  the 
state:  Board  etc.  v.  Bunting,  111  Ind.  143;  StaU  v.  Harrison,  116  Id.  300; 
Pollock  V.  Bridgeport  etc.  Co.,  114  U.  S.  411. 

"Whatever  fluctuations  may  have  occurred  in  legislation  concerning  other 
interests,  it  must  be  said  that  through  all  the  varying  tides  of  political  opin- 
ion, the  general  assembly,  for  nearly  a  half-century,  has  adhered  with  singu- 
lar steadfastness  to  such  a  construction  of  the  constitution  as  gave  it  the 
right  now  questioned.  If  there  were  no  other  ground  upon  which  to  rest  our 
decision,  this  unchallenged  legislative  exposition  would  prevent  the  court 
from  interfering.  That  the  general  assembly  may,  as  was  done  once  before, 
commit  the  power  to  the  governor,  cannot  be  doubted.  Abiding  as  our  con- 
riction  might  be  concerning  the  propriety  of  the  legislature  imposing  part  of 
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the  responsibility  npon,  and  sharing  the  supervision  and  control  of  these 
great  inititations  with,  the  chief  executive  of  the  state,  it  would  neither  be 
fitting,  nor  would  it  avail  anything,  to  express  that  conviction  here.  The 
people  have  imposed  the  duty  upon  the  legislative  department,  and  to  the 
people  it  must  give  account,  and  not  to  the  courts.  The  task  set  this  court 
is  performed  when  we  have,  in  the  light  of  the  principles  and  authorities 
referred  to,  stated  our  conclusions  as  to  the  power  of  the  respective  depart- 
ments  under  the  constitution  and  the  law,  which  constitute  the  only  chart  for 
the  guidance  of  the  court,  as  it  does  for  the  other  departments  of  government." 

Judges  Berkshire  and  Cofifey,  while  dissenting  from  most  of  the  views  ex- 
pressed by  Judge  Mitchell,  concurred  in  declaring  the  statute  in  question 
constitutional,  upon  the  ground  that  section  1  of  article  15  of  the  constitu- 
tion declared  that  "all  oflSiers  whose  appointment  are  not  otherwise  pro- 
vided for  in  this  constitution  shall  be  chosen  in  such  manner  as  now  is  or 
hereafter  may  be  provided  for  by  law."  The  office  in  question  in  this  case 
was  that  of  trustee  of  the  hospital  for  the  insane.  At  the  time  of  the  adop- 
tion of  the  constitution  of  Indiana  containing  the  foregoing  clause,  the  trus- 
tees of  the  insane  asylum  were  appointed  by  the  legislature,  and  these  two 
judges  regarded  this  constitutional  provision  as  an  authorization  to  the  legis- 
lature to  exercise  the  appointing  power  in  those  cases  where  it  had  been 
previously  exercised  by  it.  Judge  Olds  stated  that  he  did  not  concur  in  all 
the  reasoning  of  Judge  Mitcliell,  without  specifying  what  portion  met  his 
disapproval. 

In  the  next  case,  119  Ind.  386,  the  office  in  question  was  that  of  trustee  of 
an  institution  for  the  education  of  the  blind.  Chief  Justice  Elliott  wrote  the 
opinion  of  the  court,  from  which  justices  Berkshire  and  Coflfey  dissented. 
This  office  was  not  one  regarding  which  the  legislature  had  exercised  the 
appointing  power  previous  to  the  adoption  of  the  present  constitution,  and 
therefore  the  statute  in  question  could  not  be  sustained  upon  the  grounds  on 
which  justices  Berkshire  and  Cofifey  concurred  in  the  judgment  in  the  previ- 
ous case.  In  this  last  decision,  the  right  of  the  general  assembly  to  appoint 
the  officers  of  all  the  benevolent  institutions  of  the  state  is  affirmed.  The 
opinion  of  Chief  Justice  Elliott  is  as  follows:  — 

"The  central  question  which  this  record  presents  is  this:  Is  the  relator, 
by  virtue  of  his  appointment  by  the  general  assembly  of  the  state,  entitled 
to  the  office  of  trustee  of  the  institution  for  the  education  of  the  blind  ?  In 
our  judgment  he  is.  That  there  is  a  class  of  officers  that  may  be  appointed 
by  the  general  assembly  cannot  now  be  justly  denied,  and  the  only  question 
which  is  still  open  to  debate  is.  What  officers  belong  to  this  class  ?  It  is  our 
judgment  that,  in  view  of  the  provisions  of  the  constitution  and  the  efiTect 
given  them  by  practical  exposition,  the  governing  officers  of  all  of  the  benevo- 
lent institutions  of  the  state  may  rightfully  be  appointed  by  the  general 
assembly.  The  constitution  contains  provisions  which,  if  they  do  not  do 
more,  do  at  least  supply  color  for  the  claim  of  the  right  of  the  general  assem- 
bly to  appoint  the  governing  officers  of  the  benevolent  institutions  of  the 
state.  It  is  neither  necessary  nor  proper  for  us  to  decide  as  to  the  general 
extent  of  the  legislative  power  to  appoint  to  office,  except  in  so  far  as  it  is 
incidentally  involved  in  the  disputed  right  to  the  offices  of  the  class  claimed 
by  the  relator.  We  are  not  here  confronted  with  any  question  as  to  the 
right  to  a  local  office,  or  to  a  general  administrative  office;  for  here  we  have 
a  controversy  involving  offices  of  a  peculiar  nature,  the  duties  of  which  re- 
late exclusively  to  institutions  that  it  is  made  the  duty  of  the  legislature  to 
utablish  uid  maintain. 
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"  Ab  there  ia  some  warrant  in  the  constitution  for  the  claim  of  the  legisla* 
tive  right  to  appoint  the  governing  oflBcers  of  the  benevolent  institutions,  its 
is  our  duty  to  ascertain  what  practical  exposition  has  been  given  to  the  con- 
stitution, and  if  we  find  a  principle  established  by  long-continued  practice, 
we  must  yield  to  it,  unless  we  are  satisfied  that  it  is  repugnant  to  the  plain 
words  of  the  constitution.  We  are  far  from  asserting  that  the  plain  pro-  - 
visions  of  the  constitution  may  be  broken  down  or  overleaped  by  practical ; 
exposition;  but  what  we  do  assert  is,  that  where,  as  here,  there  are  provisionst^ 
not  entirely  clear  and  free  from  doubt,  practical  exposition  is  of  controlling 
force. 

"  Our  own  and  other  courts  have  time  and  time  again  adjudged  that  prac 
tical  exposition  is  of  controlling  influence  wherever  there  is  need  of  interpre- 
tation. The  language  employed  by  the  courts  is  strong,  and  the  current  off 
opinion  is  unbroken.  In  speaking  of  the  efi'ect  of  a  practical  exposition,  it 
was  said  by  an  able  court  that  '  it  has  always  been  regarded  by  the  courts 
as  equivalent  to  a  positive  law  ':  Bruce  v.  Sdmyler,  4  Gilm.  221;  46  Am.  Dec. 
447.  In  adhering  to  long-continued  exposition,  another  court  said:  'We 
cannot  shake  a  principle  which  in  practice  has  so  long  and  so  extensively  pre- 
vailed ':  Rogers  v.  Oooden,  2  Mass.  478.  But  it  is  unnecessary  to  quote  the 
expressions  of  the  courts;  for  harmony  reigns  throughout  the  whole  scope  o£ 
judicial  opinion  upon  this  subject:  Board  etc.  v.  Bunting,  111  Ind.  143j 
Weaver  v.  Templin,  113  Id.  298,  301;  Stuart  v.  Laird,  1  Cranch,  299;  Martin- 
V.  Hunter,  1  Wheat.  304;  Cohens  v.  Virginia,  6  Id.  264;  Ogden  v.  Saunders, 
12  Id.  213,  290;  Mincyr  v.  Happersett,  21  Wall.  162;  State  v.  Parkinson,  5 
Nev.  15;  Pike  v.  Megoun,  44  Mo.  491;  People  v.  Board  etc.,  100  111.  495;  State 
V.  French,  2  Finn.  181, 

"Practical  exposition  establishes  a  principle.  Particular  instances  fall 
within  general  rules,  and  practical  exposition  establishes  general  rules  for  th& 
government  of  particular  instances.  Practical  exposition  does  not  give  rights- 
in  particular  cases,  since  to  give  it  that  effect  would  create  an  evil  as  great 
as  that  of  class  legislation,  and  against  that  evil  is  directed  some  of  the 
strongest  provisions  of  our  constitution.  Courts  must  search  for  the  general 
principle  which  practical  exposition  establishes,  and  when  that  principle  is 
discovered,  apply  it  to  all  cases  within  its  legitimate  sweep.  The  science  of 
jurisprudence  is  not  made  up  of  particular  instances,  nor  can  it  be  so  con- 
structed; for  if  it  be  a  science  at  all,  it  must  be  composed  of  principles.  To 
us  it  is  clear  that  what  we  have  here  to  do  is  to  find  what  principle  has  been 
established,  and  under  that  principle  bring  the  particular  instance. 

"  The  principle  which  the  long-continued  practice  has  established  is,  that 
the  general  assembly  has  the  power  to  appoint  the  governing  officers  of  all 
of  the  benevolent  institutions,  or,  at  its  option,  authorize  their  appointment 
by  some  other  department  of  the  state  government.  This  is  the  effect  of  the 
practice,  and  it  is  narrowing  the  effect  of  this  practical  exposition  much  be- 
yond what  reason  and  authority  justify,  to  hold  that  it  applies  to  some  of  the 
institutions  and  not  to  the  others.  We  cannot  believe  that  the  general  assem- 
bly may  rightfully  appoint  the  trustees  of  the  hospital  for  the  insane,  and  yet 
have  no  authority  to  appoint  those  of  the  institution  for  the  education  of  th® 
blind.  That  the  general  assembly  has  power  to  appoint  trustees  of  the  lat- 
ter institution,  has  been  expressly  decided,  and  practical  exposition  has  also 
asserted  the  same  thing.  The  practice  establishes  a  principle,  if  it  estah 
lishes  anything;  that  principle  applies  to  a  class  of  officers,  and  within  that- 
class  are  the  officers  of  all  of  the  benevolent  institutions  of  the  state.  It  is 
impossible  to  conceive  why  the  general  assembly  may  not  appoint  the  officers 
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of  all  the  benevolent  institutions,  if  it  may,  as  it  is  settled  it  may  do,  appoint 
the  officers  of  one.  The  principle  is  the  same  in  the  one  instance  that  it  is  in 
the  other,  and  the  class  embraces  all  of  the  officers  of  the  different  institu- 
tions. 

"The  decisions  of  this  court  either  expressly  decide  or  tacitly  concede  that 
8ome  appointing  power  is  vested  in  the  general  assembly:  Collins  v.  State,  8 
Ind.  Ui;  State  v.  Harrison,  113  Id.  434;  3  Am.  St.  Rep.  663;  State  v.  Denny, 
118  Ind.  382;  Hovep  v.  State,  119  Id.  395.  The  practice  which  we  assume  con- 
stitutes a  practical  exposition  is  therefore  one  recognized  by  all  the  depart- 
ments  of  the  government,  and  is  of  unusual  strength.  It  is  so  strong  that 
-we  cannot  do  otherwise  than  yield  to  it,  so  that,  without  deciding  what  efifect 
the  provisions  of  the  constitution  should  have  independently  of  practical 
exposition,  we  must  decide  that,  under  the  operation  of  this  practical  exposi- 
tion, they  must  be  deemed  to  authorize  the  appointment  of  the  governing 
'  officers  of  the  benevolent  institutions,  since  this  practical  exposition  estab- 
lishes a  general  principle  which  must  govern  all  cases  that  legitimately  fall 
•within  its  operation. 

"The  power  to  appoint,  or  to  direct  the  appointment  of,  officers  embraced 
■in  the  class  to  which  the  one  here  in  controversy  belongs,  has  been  exercised 
'hy  the  general  assembly  ever  since  the  adoption  of  our  present  constitution. 
At  the  time  that  constitution  was  adopted,  this  was  the  practice,  and  of  this 
practice  the  framers  of  that  instrument  had  knowledge.  Instead  of  embody- 
ing in  the  present  constitution  provisions  against  the  practice,  those  who 
framed  it  placed  in  it  provisions  giving  the  practice  substantial  recognition, 
-and  we  cannot,  at  this  late  day,  assert  that  the  practice  persisted  in  for  so 
many  years  was  in  violation  of  constitutional  provisions.  They  did  not,  at 
all  events,  materially  change  the  former  constitution  in  this  particular,  al- 
though they  did  essentially  change  it  as  to  other  classes  of  officers.  The 
claim  of  legislative  power  has  not  been  made,  it  is  important  to  keep  in  mind, 
in  a  few  scattered  instances,  or  in  a  broken  and  disjointed  course,  but  it  has 
been  made  and  enforced  in  many  instances,  and  with  uninterrupted  uni- 
formity. 

"We  have  suggested  that  the  office  is  a  peculiar  one,  and  we  may  add 
that  it  is  one  which  it  is  evident  the  constitution  did  not  intend  should  be 
filled  by  the  electors  of  the  state  at  a  general  election.  It  is,  as  it  seems  to 
us,  an  office  which  may  properly  be  regarded  as  within  the  control  of  the 
general  assembly,  the  control  belonging  to  that  body  as  an  incident  of  the 
right  to  establish  and  maintain  benevolent  institutions:  ffovey  v.  State, 
supra.  But  we  need  not  decide  what  would  be  the  effect  of  the  constitu- 
tional provisions  had  there  been  no  long-continued  usage;  for  there  was  such 
usage,  and  it  gave  the  effect  to  the  provisions  that  we  here  assign  them. 
Th«  general  delegation  of  power  to  the  general  assembly  may  have  been, 
■with  much  reason,  considered  as  carrying  with  it,  as  an  incidental  power, 
the  right  to  appoint  officers  to  manage  and  conduct  the  state  institutions. 
Such  certainly  is  the  force  the  usage  has  affixed  to  those  provisions.  Offices 
of  the  class  under  immediate  mention  are  not  such  as  every  elector  may 
justly  claim  a  right  to  hold  solely  on  the  ground  that  he  is  a  voter,  and  all 
voters  are  entitled  to  hold  offices;  but  they  are  offices  which  the  legislature 
may  restrict  to  competent  persons,  by  prescribing  what  shall  be  the  qualifica- 
tions of  those  who  enter  them.  It  is  within  the  authority  of  the  legislature, 
by  virtue  of  its  general  power,  to  require  that  the  officers  of  this  class  shall 
be  selected  from  different  political  parties,  or  that  they  shall  be  persons  of 
jjeculiar  skill  and  experience.     It  may,  indeed,  provide  for  the  appointment 
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of  women  to  this  class  of  offices,  as  has  been  done  in  some  instances.  If  we 
are  wrong  in  affirming  that,  in  this  class  of  offices,  the  legislature  may  pre- 
scribe particular  qualifications,  then  the  practice  of  all  the  departments  has 
been,  in  many  instances,  a  persistent  violation  of  the  constitution. 

"Another  consideration,  not  without  importance,  and  one  that  is  to  be 
regarded  in  construing  the  constitution  and  giving  effect  to  its  provisions,  is, 
that  the  benevolent  institutions  are  the  property  of  the  state,  and  as  such 
within  the  general  control  of  the  legislature.  As  the  legislature  has  general 
authority  over  the  property  of  the  state,  and  as  it  may  appoint  agents  or 
officers  to  manage  that  property,  there  is  a  solid  foundation  for  the  practice 
which  has  so  expounded  the  constitution,  or  aided  in  expounding  it,  as  to 
give  the  general  assembly  the  power  to  appoint  the  governing  officers  of  the 
benevolent  and  other  state  institutions.  The  basis  of  the  practice  is  the 
familiar  principle  that  the  grant  of  a  principal  power  carries  with  it  all 
necessary  subsidiary  powers." 
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Mortgagee,  if  Fixtxtees  Subject  to  a  Mortgage  are  Removed  Un- 
lawfully, may,  after  he  has  foreclosed  his  mortgage  and  ascertained 
what  deficiency  remains  due  him,  maintain  an  action  against  persons 
guilty  of  such  removal  for  the  damages  occasioned  thereby. 

Fixtures,  Tests  of.  —  To  Determine  whether  a  Thing  is  a  Fixture 
OR  not,  we  must  look  at  the  manner  in  which  it  is  annexed,  the  inten- 
tion of  the  person  who  made  the  annexation,  and  the  purpose  for  which 
the  premises  are  used. 

Fixtures,  What  are.  —  Gun-metal,  digester,  soap-kettles,  boilers,  and  can- 
dle-machines, which  are  appliances  of  a  permanent  character,  put  into 
and  attached  to  a  building  with  the  intention  of  making  soap  and  can- 
dles, are  fixtures,  and  form  a  part  of  the  realty. 

Mortgage  —  Fixtures.  —  A  Clause  in  thb  Mortgage  that  "  all  boilers, 
engines,  and  fixed  machinery  shall  be  deemed  to  be  included  in  said 
property,"  cannot  be  considered  as  excluding  from  the  mortgage  fixtures 
not  specifically  mentioned,  and  which  would  have  been  embraced  in  such 
mortgage  had  such  clause  been  omitted. 

Daniel  Titus,  and  Mastick,  Belcher,  and  Mastick,  for  the  ap- 
pellants. 

T.  C.  Coogan,  and  Freeman,  Johnson,  and  Bates,  for  the  re- 
spondent. 

Gibson,  C.  Action  on  the  case  for  damages  suffered  by  the 
impairment  of  a  mortgage  security.  Judgment  for  plaintiff, 
from  which,  and  an  order  denying  a  new  trial,  defendants  ap- 
peal. 

The  complaint  shows  that  the  plaintiff  had  from  the  Mege 
Pacific  Commercial  Company,  one  of  the  defendants,  a  prop- 
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erly  executed  and  recorded  mortgage  upon  the  realty  therein 
described;  that  the  other  defendant,  knowing  this  fact,  with 
the  said  mortgagor,  dug  up,  detached,  and  removed  certain 
fixtures,  permanently  attached  to  the  realty,  well  knowing 
that  such  severance  and  removal  would  impair  and  render  in- 
sufficient plaintiflf's  security,  and  by  such  acts  it  was  rendered 
insufficient;  that  said  mortgagor  was  at  the  time  insolvent, 
and  has  since  so  remained;  that  thereafter  plaintiff  foreclosed 
his  mortgage  and  failed  to  realize  sufficient  to  satisfy  his 
claim;  that  a  personal  judgment  for  the  deficiency  was  en- 
tered and  remains  unsatisfied.  These  facts  are  amply  suffi- 
cient to  constitute  a  cause  of  action,  and  the  demurrers  were 
properly  overruled. 

Section  2929  of  the  Civil  Code  provides  that  "no  person 
whose  interest  is  subject  to  the  lien  of  a  mortgage  may  do  any 
act  which  will  substantially  impair  the  mortgagee's  security." 
The  converse  of  this  rule  was  declared  in  Hill  v.  Gwin,  51 
Cal.  47,  in  which  it  was  held  that  a  mortgagor  was  answer- 
able in  damages  for  the  removal,  prior  to  foreclosure,  of  fix- 
tures attached  to  the  mortgaged  property. 

"  In  New  York,  the  mortgagee  may  have  an  action  on  the 
case  against  the  mortgagor  for  injury  to  the  mortgage  secu- 
rity ":  2  Washburn  on  Real  Property,  14,  and  the  leading  case 
of  Van  Pelt  v.  McGraw,  4  N.  Y.  110,  there  cited.  That  case 
was  approved  by  this  court,  in  support  of  the  same  principle, 
in  the  case  of  Robinson  v.  Russell,  24  Cal.  467. 

That  was  a  suit  by  a  mortgagee  in  possession  for  an  injunc- 
tion to  restrain  the  defendants  from  removing  from  the  prem- 
ises mortgaged  certain  trees  and  vines,  and  a  steam-engine 
and  pump  erected  to  irrigate  the  land,  and  to  prevent  one  of 
the  defendants  from  paying  over  to  his  co-defendants  certain 
money  in  his  hands  representing  fruit  sold  from  the  premises. 
It  was  found  by  the  trial  court  that  the  defendants  had  not 
removed,  and  did  not  intend  removing,  from  the  premises 
anything  beside  the  growing  fruit,  nursery  trees  and  vines, 
which  had  been  attached  by  the  sheriff  at  the  suit  of  some 
of  the  defendants.  Defendants  had  judgment,  which  was 
affirmed,  for  the  reasons  that  the  injuries  resulting  from  such 
acts  were  not  irreparable,  and  it  did  not  appear  but  what  ade- 
quate damages  for  the  trespass  could  be  recovered  against  the 
defendants,  as  it  was  not  shown  that  they  were  insolvent. 
The  court  said:  "There  can  be  no  doubt  but  what  an  action 
can  be  maintained  by  the  mortgagee  for  injuries  of  the  char- 
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acter  set  forth  in  the  complaint  in  this  case,  when  it  appears 
that  by  the  acts  complained  of  the  mortgaged  security  is  im- 
paired. This  is  clearly  shown  in  Yates  v.  Joyce,  11  Johns.  136, 
Lane  v.  Hitchcock,  14  Id.  213,  and  Gardner  v.  Heartt,  3  Denio, 
232,  cited  by  appellants'  counsel,  and  more  fully  in  Van  Pelt 
V.  McGraw,  4  N.  Y.  110.  But  all  those  were  actions  on  the 
case  for  the  wrongful  and  fraudulent  injury  committed  upon 
the  premises,  whereby  the  mortgagee's  security  was  impaired. 
There  can  be  as  litile  doubt  that  the  mortgagee  may,  by  in- 
junction, stay  the  commission  of  waste  upon  the  mortgaged 
premises,  when  he  makes  a  proper  case  in  equity,  and  shows 
that  the  threatened  acts  will  materially  impair  the  value  of 
the  property  subject  to  the  lien,  so  as  to  render  it  inadequate 
security  for  the  mortgage  debt." 

Thus  it  appears  that  the  mortgagee  has  concurrent  remedies 
by  an  action  at  law  for  damages,  or  by  suit  in  equity  for  an 
injunction  to  prevent  threatened  damages.  This  seems  rea- 
sonable under  a  system  like  ours,  where  nothing  but  a  lien 
passes  to  the  mortgagee,  which  would  not  enable  him  to  main- 
tain replevin  for  fixtures  severed  from  the  freehold,  as  could 
be  done  at  common  law,  where  the  legal  title  passed  to  the 
mortgagee. 

The  removal  of  the  fixtures  complained  of  in  this  case  de- 
prived the  mortgagee  of  his  lien  thereon:  Buckout  v.  Sioift,  27 
Cal.  433;  87  Am.  Dec.  90;  and  before  he  could  resort  to  other 
property  of  the  mortgagor,  it  was  incumbent  upon  him  to 
exhaust  his  mortgage  security:  Code  Civ.  Proc,  sec.  726; 
Oidd  v.  Stoddard,  54  Cal.  613;  Bartlett  v.  Cottle,  63  Id.  366; 
Mascarel  v.  Eaffour,  51  Id.  242.  This  he  did  do,  and  found  it 
insufficient,  by  reason  of  the  wrongful  removal  of  some  of  the 
fixtures,  and  his  personal  judgment  against  the  mortgagor  of 
little  worth,  on  account  of  its  insolvency. 

The  findings  substantially  show  that  on  and  prior  to  the 
twentieth  day  of  November,  1882,  the  plaintiff  was  the  owner 
of  certain  real  property  in  South  San  Francisco,  with  the 
building  thereon  and  certain  machinery  and  fixtures  therein, 
viz.:  One  gun-metal  digester,  two  soap-kettles,  one  high-pres- 
sure boiler,  and  thirteen  candle-machines,  each  and  all  of 
which  were  permanently  affixed  to  the  realty,  and  formed  a 
part  thereof. 

There  were  on  that  date  certain  other  fixtures  in  the  build- 
ing that  had  been  detached  and  severed  therefrom,  and  which 
were  not  included  in  or  subject  to  the  mortgage  executed  on 
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the  same  date,  and  hereinafter  mentioned.  All  of  these  ap- 
pliances were  adapted  to  the  manufacture  of  soap  and  candles, 
and  were  by  the  plaintiff  put  in  and  together  with  the  prem- 
ises were  used  by  him  for  such  purpose.  On  the  twenty-sec- 
ond day  of  August,  1882,  he  leased  the  premises  to  one 
Easterbrook  for  ninety  days  from  said  date,  with  the  knovvl- 
edge  that  the  lessee  intended  to  manufacture  oleomargarine 
and  stearine  on  the  premises,  if  the  lessee  should  determine 
that  such  business  could  be  conducted  at  a  profit,  in  which 
event  he,  the  lessee,  intended  to  form  a  corporation  to  carry 
on  such  business  on  the  premises,  and  place  thereon  ma- 
chinery suitable  for  the  purpose.  Thereafter,  the  defendant 
corporation,  the  Mege  Pacific  Commercial  Company,  was 
formed,  and  on  the  20th  of  November,  1882,  purchased  the 
premises  and  fixtures  of  the  plaintiff  for  the  sum  of  twenty- 
five  thousand  dollars,  of  which  sum  it  paid  ten  thousand  dol- 
lars, and  gave  its  promissory  note  for  the  remainder,  and  on 
the  same  date,  to  secure  the  payment  of  the  note,  executed 
and  delivered  to  plaintiff  a  mortgage  on  the  same  premises. 
This  mortgage  was  on  the  twenty-third  day  of  the  same  month 
duly  recorded.  After  the  execution  of  the  mortgage,  Easter- 
brook and  the  mortgagor,  at  an  expense  of  about  $9,386.86, 
placed  on  the  property  certain  machinery  and  appliances,  only 
adapted  for  manufacturing  oleomargarine  and  stearine,  which 
on  the  suspension  of  the  business  became  and  remained  use- 
less, and  did  not  add  anything  to  the  salable  value  of  the 
mortgaged  premises.  None  of  these  appliances  so  put  in  by 
the  mortgagor  were  intended  to  be  or  were  received  by  the 
plaintiff  as  security  for  the  promissory  note  in  place  of  the  fix- 
tures which  were  covered  by  the  mortgage. 

Prior  to  the  thirteenth  day  of  April,  1884,  the  mortgagor 
became  insolvent,  and  finding  its  business  unprofitable,  sus- 
pended the  same  permanently,  and  about  said  date  sold  to  its 
co-defendant,  the  Standard  Soap  Company,  the  gun-metal 
digester,  two  soap-kettles,  one  high-pressure  boiler  and  mount- 
ings, and  thirteen  candle-machines,  together  with  other  fix- 
tures not  attached  to  nor  a  part  of  the  realty,  nor  subject  to 
the  mortgage  lien.  The  Standard  Soap  Company  thereupon 
dug  up,  detached,  and  removed  from  the  premises,  without  the 
consent  of  plaintiff,  the  said  digester,  soap-kettles,  boiler,  and 
candle-machines. 

These  articles  at  the  time  of  their  removal  were  of  the  ag- 
gregate value  of  $4,950,  to  which  extent  plaintiff's  mortgage 
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security  was  permanently  decreased  by  such  removal.  Both 
defendants  knew  at  the  time  of  the  removal  that  the  articles 
were  subject  to  the  mortgage  lien,  and  that  the  removal  of 
them  would  impair  and  render  insufficient  the  mortgage 
security  of  plaintiff,  which  prior  and  up  to  the  time  of  the  re- 
moval was  of  the  value  of  twentj'-five  thousand  dollars. 

Plaintiff,  after  the  removal  of  the  articles,  foreclosed  his 
mortgage,  and  caused  the  property  to  be  sold  on  execution,, 
and  the  proceeds  realized  therefrom  failed  to  the  extent  of 
$9,947.50  to  satisfy  his  claim.  For  this  deficiency  a  personal 
judgment  was  entered  against  the  Mege  Pacific  Commercial 
Company,  which  still  remains  insolvent. 

The  principal  question  raised  by  the  appellant  is,  whether 
the  articles,  for  the  value  of  which  the  court  below  gave  judg- 
ment, were  affixed  to  the  realty  and  were  covered  by  the  mort- 
gage lien. 

Real  property,  as  defined  by  the  Civil  Code,  section  658,  is 
land  and  that  which  is  affixed  thereto;  and  "a  thing  is  deemed 
to  be  affixed  to  land  when  it  is  attached  to  it  by  roots,  as  in 
the  case  of  trees,  vines,  or  shrubs;  or  imbedded  in  it,  as  in  the 
case  of  walls;  or  permanently  resting  upon  it,  as  in  the  case  of 
buildings;  or  permanently  attached  to  what  is  thus  perma- 
nent, as  by  means  of  cement,  plaster,  nails,  bolts,  or  screws": 
Civ.  Code,  sec.  660. 

In  order  to  determine  whether  a  thing  is  a  fixture  or  not,  we 
must  look  at  the  manner  in  which  it  is  annexed,  the  intention 
of  the  person  who  made  the  annexation,  and  the  purpose  for 
which  the  premises  are  used:  Fratt  v.  Whittier,  58  Cal.  126; 
41  Am.  Rep.  251;  Jones  on  Mortgages,  sees.  429,  444. 

The  fixtures  here  consisted  of  a  digester  made  of  gun-metal^ 
two  soap-kettles,  one  high-pressure  boiler,  and  thirteen  candle- 
machines.  The  digester  was  twenty  feet  long  and  forty  inches 
in  diameter.  It  was  four  or  five  feet  under  the  ground  below 
the  basement  floor,  and  extended  up  through  this  floor  and 
about  three  feet  above  the  next  floor.  There  was  a  brick  wall 
four  inches  thick  surrounding  it,  and  extending  up  to  the  sec- 
ond floor.  The  digester  contained  a  pump,  and  was  con- 
nected by  steam-pipes  with  the  high-pressure  boiler.  The 
soap-kettles  were  large,  each  having  a  capacity  of  fifty  thou- 
sand pounds.  They  were  attached  to  heavy  brick  walls,  ex- 
tending about  five  feet  above  the  basement  floor  by  sheet-irori 
bolted  thereto,  and  were  also  connected  by  steam-pipes  with 
the  boiler.     The  high-pressure  boiler  was  sixteen  feet  long  and 
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'three  feet  in  diameter,  and  was  connected  with  two  other  boil- 
ters  by  a  brick  wall  and  steam-pipes  and  a  heavy  cast-iron 
€ront-piece.  It  rested  on  a  brick  foundation,  and  was  all  in- 
closed, except  the  front,  with  brick  walls,  which  formed  a  nest. 
The  sides  of  this  nest  were  bolted  together  with  iron  bolts 
three  fourths  of  an  inch  in  diameter,  extending  through  from 
■one  side  to  the  other,  and  were  fastened  with  nuts.  On  one 
■side  they  ran  through  the  timbers  that  supported  the  build- 
ing, and  on  the  other  side  through  iron  braces.  The  candle- 
machines  were  on  the  third  floor  of  the  building,  and  were 
nailed  to  scantlings,  which  were  in  turn  fastened  to  the  floor. 
They  contained  perforated  steam-pipes,  and  were  attached  to 
the  boilers  by  steam-pipes.  All  these  appliances  were  of  a 
permanent  character,  and  were  put  into  and  attached  to  the 
•building  by  the  plaintiff  with  the  intention  of  using  them  for 
the  making  of  soap  and  candles,  for  which  purpose  the  prem- 
ises were  used  and  solely  appropriated  by  him  prior  to  his 
lease  thereof  to  Easterbrook,  and  the  subsequent  transfer  of 
the  property,  in  November  of  the  same  year,  to  the  Mege  Pa- 
cific Commercial  Company. 

Thus  it  is  clear,  considering  the  character  of  the  appliances, 
the  manner  in  and  the  intention  with  which  they  were  afiixed 
to  the  land  and  building,  and  their  necessity  for  the  uses  to 
which  the  premises  were  devoted,  that  they  were  fixtures,  and 
formed  part  of  the  realty  within  the  meaning  of  the  provisions 
<iof  the  Civil  Code.  And  as  the  court  has  found,  upon  evidence 
that  is  not  without  conflict,  that  they  were  all  in  position  and 
undetached  at  the  time  the  mortgage  was  executed,  we  cannot 
disturb  the  finding. 

The  mortgage  contains  this  clause:  "All  boilers,  engines, 
and  fixed  machinery  shall  be  deemed  to  be  included  in  said 
property."  As  the  fixtures  in  dispute  were  part  of  the  realty, 
rthey  passed  with  the  grant  of  the  property  to  the  Mege  Pacific 
•Commercial  Company,  and  became  subject  to  the  lien  of  the 
^mortgage  that  was  given  back  to  plainti£f,  which  created  "  a 
lien  upon  everything  that  would  pass  by  a  grant  of  the  prop- 
erty": Civ.  Code,  sec.  2926.  Therefore  the  words  quoted,  in 
the  absence  of  evidence  aliunde,  cannot  be  construed  to  re- 
strict the  operation  of  the  mortgage  to  the  land  and  building 
Alone:  Allen  v.  Woodward,  125  Mass.  250;  28  Am.  Rep.  250. 

There  was  a  bill  of  sale  of  "all  the  machinery,  boilers,  pipes, 
shafting,  belting,  candle-molds,  presses,  wheels,  pulleys,  bar- 
Tele,  tubs,  tallow,  and  any  and  all  other  personal  property  " 
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on  the  premises  given  to  the  Mege  Pacific  Commercial  Com- 
pany with  the  deed  of  the  premises.  This,  together  with  cer- 
tain parol  evidence,  was  adduced  by  defendants  to  show  that, 
at  the  time  the  sale  of  the  premises  and  fixtures  was  consum- 
mated, all  the  parties  thereto  understood  all  the  appliances  on 
the  premises,  whether  detached  or  not,  to  be  personal  prop- 
erty, and  that  the  bill  of  sale  was  given  as  evidence  of  the  sale 
thereof,  and  the  mortgage,  being  a  mortgage  of  real  property, 
was  not  intended  to  and  did  not  include  them.  But  the  trial 
court,  in  finding  that  the  articles  for  which  damages  were 
awarded  were  part  and  parcel  of  the  realty,  and  were  covered 
by  the  mortgage,  which  finding,  as  before  remarked,  cannot 
be  disturbed,  must  have  concluded  that  the  bill  of  sale,  if  it 
had  any  operation  at  all,  transferred  only  the  fixtures  that  at 
the  time  were  severed  from  the  premises,  and  that  the  deed 
carried  the  undetached  fixtures  as  part  of  the  realty. 

Looking  at  the  entire  record,  we  perceive  no  error,  and  there- 
fore advise  that  the  judgment  and  order  be  affirmed. 

FooTE,  C,  and  Vanclief,  C,  concurred. 

The  Court.     For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  and  order  appealed  from  are  affirmed. 

Hearing  in  Bank  denied. 


FiXTUBKS  —  What  arb:  See  Dudley  v.  Hurst,  67  Md.  44;  1  Am.  St.  Rep. 
368;  note  to  Pierce  v.  Oeorge,  11  Am.  Rep.  314-317;  note  to  Hunt  v.  Mul- 
lanphy,  14  Am.  Dec.  303,  304;  note  to  Gray  v.  Holdship,  17  Id.  686-696.  The 
nature  of  the  articles,  the  manner  in  which  they  are  affixed,  and  the  inten- 
tion of  the  party  making  the  annexation,  together  with  the  policy  of  the 
law,  are  controlling  factors  in  determining  whether  an  article  which  may  or 
may  not  be  a  fixture  becomes  part  of  the  realty  by  being  annexed  to  the 
freehold:  Binkleyv.  Forkner,  117  Ind.  176.  To  give  a  chattel  the  character 
of  a  fixture,  three  things  are  requisite:  actual  annexatiou,  application  to  the 
purpose  to  which  that  part  of  the  realty  with  which  it  is  connected  is  appro- 
priated, intention  of  the  parties  to  make  a  permanent  accession  to  the  free- 
hold: HenJcle  v.  Dillon,  15  Or.  610.  But  the  owner  of  land  can  by  agreement 
reimpreas  the  character  of  personalty  upon  chattels  which  by  annexation  to 
the  land  have  become  fixtures:  Tyson  v.  Post,  108  N.  Y.  217;  Freeman  v. 
Leonard,  99  N.  C.  274;  Henkle  v.  Dillon,  15  Or.  610;  compare  Pond  Machine 
T.  Co.  V.  Robinson,  38  Minn.  272;  Bun-ill  v.  Wilcox  Lumber  Co.,  65  Mich.  671; 
Second  Nat.  Bank  y.  0.  E.  Merrill  Co.,  69  Wis.  501;  Harjfey  v.  Cain,  69  Tex. 
146. 

Thb  prikcipal  cask  is  one  of  the  few  in  which  mortgagees  have  sought 
and  obtained  compensation  for  injuries  suffered  by  them  from  the  wrongful 
removal  of  fixtures  constituting  parts  of  the  mortgaged  property.  Where  a 
mortgage  vesta  the  mortgagee  with  the  legal  title,  or  with  the  right  to  the 
immediate  possession  of  the  property  mortgaged,  he  may  doubtless  TnaJntAin 
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replevin  to  recover  possession  of  such  property  when  wrongfully  detached 
and  taken,  or  for  its  value  in  case  possession  thereof  cannot  be  had.  In 
many  of  the  states,  a  mortgage  of  realty  no  longer  conveys  the  legal  title. 
The  mortgagee  has  &  mere  lien,  which  he  may  foreclose  for  the  collection  of 
his  debt;  and  he  cannot  be  injured  by  any  wrong  done  to  the  mortgaged 
premises  which  does  not  so  impair  their  value  as  to  make  them  no  longer  an 
adequate  security  for  his  debt. 

In  some  of  the  cases  the  aussumption  is  made  that  no  action  can  be  sus- 
tained by  a  mortgagee  until  he  has  foreclosed  hia  mortgage,  sold  the  prop- 
erty, and  ascertained  the  extent  of  the  deficiency  which  will  remain  due  him 
after  the  proper  application  of  the  proceeds  of  the  sale.  There  must,  how- 
ever, be  eases  to  which  this  assumption  cannot  apply,  as  where,  though  no 
sale  has  taken  place,  it  indubitably  appears  that  the  security  has  been  so 
substantially  impaired  that  the  mortgagee  must  lose  part  of  his  debt,  and 
the  debt  itself  is  not  due,  so  that  no  action  for  foreclosure  can  be  main- 
tained. 

In  the  principal  case,  the  mortgage  had  been  foreclosed  and  the  deficiency 
ascertained,  and  the  mortgagor  was  insolvent.  Under  such  circumstances, 
there  can  be  no  doubt  of  the  mortgagee's  right  to  maintain  an  action,  and  to 
recover  therein  the  value  of  fixtures  removed,  not  to  exceed  the  sum  remain- 
ing due  him  and  secured  by  the  mortgage. 

The  leading  case  upon  this  subject  is  Van  Pelt  v.  McOraw,  4  N.  Y.  110. 
In  that  case  Van  Pelt  sued  McGraw  and  one  Southwarth  for  removing  rails, 
timber,  etc.,  from  certain  lands  on  which  he  held  a  mortgage,  thereby  injur- 
ing his  mortgage  security.  The  mortgagors  were  insolvent,  and  the  premises, 
after  the  removal  of  the  timber,  etc.,  were  an  inadequate  security  for  the 
amount  due  on  the  mortgage,  including  the  costs  of  foreclosure  suit.  The 
premises  were  sold  under  a  decree,  and  a  deficiency  judgment  resulted. 
The  fixtures  were  removed  before  the  sale,  and  the  premises  were  thereby 
lessened  in  value.  The  acts  were  done  by  McGraw,  and  Southwarth  aiding  and 
assisting  him,  with  knowledge  of  plaintiff's  mortgage.  Defendant's  counsel 
requested  the  court  to  charge  the  jury  that  McGraw,  having  the  fee  of  the 
land,  and  being  in  possession,  had  a  right  to  take  ofiT  fences  and  timber.  The 
court  charged  that  the  acts  were  lawful  if  they  did  not  prejudice  the  plain- 
tiflf's  rights  or  impair  his  mortgage  security;  but  if  the  defendant  had  im- 
paired that  security,  with  a  knowledge  of  the  lien,  then  their  acts  were 
wrongful  and  fraudulent.  Verdict  and  judgment  for  plaintiff.  The  judg- 
ment was  affirmed  by  the  court  of  appeals,  and  in  relation  to  this  cause  of 
action.  Judge  Pratt,  who  deliA'ered  the  unanimous  opinion  of  the  court,  said: 
"There  is  no  doubt  but  that  an  action  on  the  case  will  lie  for  an  injury  of 
the  character  complained  of  in  this  case.  It  forms  no  objection  to  this  ac- 
tion that  the  circumstances  of  the  case  are  novel,  and  that  no  case  similar  in 
all  respects  has  previously  arisen.  The  action  is  based  upon  very  general 
principles,  and  is  designed  to  afford  relief  in  all  cases  where  one  man  is  in- 
jured by  the  wrongful  acts  of  another,  where  no  other  remedy  is  provided. 
This  injury  may  result  from  some  breach  of  positive  law,  or  some  violation 
of  a  right  or  duty  growing  out  of  the  relation  existing  between  the  parties: 
1  Cow.  Treat.  3.  The  defendant,  McGraw,  in  this  case,  came  into  the  posses- 
sion of  the  land  subject  to  the  mortgage.  The  rights  of  the  holder  of  the 
mortgage  were,  therefore,  paramount  to  his  rights,  and  any  attempt  on  his 
part  to  impair  the  mortgage  as  a  security  was  a  violation  of  the  plaintiff's 
rights.  But  the  case  is  not  new  in  its  circumstances.  The  case  of  Oates  v. 
Joyce,  11  Johns.  136,  was  precisely  like  the  case  at  bau*  in  principle.     That 
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action  was  brought  by  an  assignee  of  a  judgment  against  a  person  for  taking 
down  and  removing  a  building  from  the  land  upon  which  the  judgment  was  a 
lien.  The  plaintiffs  security  was  thereby  impaired.  The  court,  in  that  case, 
sustained  the  action.  The  decision  in  that  case  was  referred  to  and  ap- 
proved in  Lane  v.  Hitchcock,  14  Id.  213,  and  in  Gardner  v.  Heartt,  3  Denio, 
234.  Nor  is  there  anything  in  the  case  of  Peterson  v.  Clarke,  15  Johns.  205, 
which  conflicts  with  the  principle  of  these  cases.  That  was  an  action  by  a 
mortgagee  in  the  usual  form  of  an  action  for  waste.  The  declaration  alleged 
■eisiu  in  the  plaintiff,  upon  which  the  defendant  took  issue.  There  was  no 
allegation  that  the  mortgagor  was  insolvent,  or  the  judgment  as  a  security 
impaired.  The  only  issue  to  be  passed  upon  was  that  in  relation  to  the  seisin. 
It  is  quite  clear  that  upon  such  an  issue  the  mortgages  must  fail.  Now,  thia 
action  is  not  based  upon  the  assumption  that  the  plaintiff's  land  has  been 
injured,  but  that  his  mortgage,  aa  a  security,  hag  been  impaired.  His  dam- 
ages, therefore,  would  be  limited  to  the  amount  of  injury  to  the  mortgage, 
however  great  the  injury  to  the  land  might  be.  It  could,  therefore,  be  of  no 
consequence  whether  the  injury  occurred  before  or  after  forfeiture  of  the 
mortgage.     The  action  is  clearly  maintainable." 

And  in  relation  to  the  charge  to  the  jury,  above  quoted,  the  court  said: 
"  As  an  answer  to  the  proposition  of  the  defendant's  counsel,  the  charge  was 
correct.  Acts  may  be  harmless  in  themselves,  so  long  as  they  injure  no  one, 
but  the  consequences  of  acti  often  give  character  to  the  acts  themselves. 
It  is  upon  this  distinction  that  the  maxim  is  based,  Sic  tUere  tuo  vi  alienum 
non  kedas.  As  I  have  before  observed,  the  lien  of  the  plaintiff  upon  the  land 
was  paramount  to  any  interest  which  the  defendants  possessed  therein,  and 
any  willful  injury  of  that  lien  by  them  wais  a  violation  of  the  plaintiff's  rights, 
for  which  an  action  would  lie." 

The  same  rule  prevails  in  Ohio.  There  an  action  was  brought  by  a  mort- 
gagee to  recover  damages  for  the  removal  of  a  steam-engine  and  other  fixtures 
from  til  e  mortgaged  premises,  which  removal  operated  to  impair  plaintiff 's 
mortgage  security.  It  was  held  that  the  action  would  lie.  We  quote  from 
the  opinion  of  Chief  Justice  Wood,  in  Allison  v.  McCune,  15  Ohio,  726;  45 
Am.  Dec.  605:  "To  simplify  the  facts,  the  agreed  case  shows  he  was  a  mort- 
gagee of  Andrew  Allison;  the  condition  of  the  mortgage  was  broken,  and  the 
defendant  wsw  a  subsequent  judgment  creditor  of  Andrew.  As  against 
Ajidrew,  the  lien  of  the  plaintiff 's  mortgage  was  older  than  that  of  the  de- 
fendant's judgment.  Under  these  circumstances,  the  defendant,  with  hia 
execution  issued  upon  his  judgment,  interferes  and  lessens  the  plaintiff's 
security  by  removing  the  fixtures  and  destroying  the  mill  covered  by  th« 
plaintiff's  mortgage,  so  that  the  mortgage  lien  is  an  insufficient  security  for 
the  plaintiff's  debt,  and  Andrew  Allison  had  no  other  property  of  any  de- 
scription. In  our  opinion,  on  principle,  where  such  security  is  thus  dimin- 
ished, and  damages  result  from  the  act  to  the  plaintiff,  the  action  lies.  For 
authority  we  have  examined  only  the  cases  cited.  Smith  v.  Ooodwm,  2 
Greenl.  173,  presents  a  case  directly  analogous.  M.  mortgaged  to  W.,  and 
afterward  erected  a  house  on  the  land.  M.  sold  the  premises  to  another,  and 
he  sold  the  house  to  the  defendant,  who  removed  it.  The  mortgage  was 
assigned  to  the  plaintiff,  and  it  was  held  he  might  recover  the  value  of  the 
house.  SUnceU  v.  Pike,  2  Id.  387,  is  a  similar  case,  but  the  action  was  tres- 
pass. " 

This  case  was  approved  in  Carpenter  v.  Canal  Co.,  35  Ohio  St.  307,  in  the 
following  language:  "Doubtless  a  mortgagee  could  maintain  an  action  at 
law  for  injury  to  his  rights.     Thus  in  Allison  v,  McCu-ne,  15  Ohio,  726,  this 
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court  held  that  a  special  action  on  the  case  lies  against  one  who  lessens  a 
mortgage  security,  and  damages  may  be  recovered  to  the  extent  of  any  actual 
injury  sustained  by  such  act,  although  the  mortgagee  was  not  in  possession. 
There  the  injury  was  the  destruction  of  a  mill  on  the  premises  mortgaged." 

The  doctriiie  of  Van  Pelt  v.  McGraw,  supra,  is  approved  by  Judge  Wash- 
burn in  his  work  on  real  property  (vol.  2,  sec.  27):  "In  New  York,  the  mort- 
gagee may  have  an  action  on  the  case  against  the  mortgagor  for  injury  to  the 
mortgage  security."  And  also  by  Jones  on  Mortgages,  paragraph  569:  "It 
is  only  when  the  purchaser  cuts  the  wood,  with  knowledge  of  the  lien,  and 
with  intent  to  injure  the  holder  of  it,  that  he  is  liable  to  him  for  an  injury 
done  the  security. " 

The  supreme  court  of  California  has  fully  sustained  the  same  principle  in 
the  case  of  Robinson  v.  Russell,  24  Cal.  467.  The  opinion  of  the  court  was  by 
Judge  Rhodes,  and  from  it  we  quote:  "There  can  be  no  doubt  but  that  an 
action  can  be  maintained  by  the  mortgagee  for  injuries  of  the  character  set 
forth  in  the  complaint  in  this  case,  when  it  appears  that  by  the  acts  com- 
plained of  the  mortgage  security  is  impaired.  This  is  clearly  shown  in  Yate* 
v.  Joyce,  11  Johns.  136,  Lane  v.  Hitchcock,  14  Id.  213,  and  Oardner  v.  Heartt, 
3  Denio,  232,  cited  by  the  appellant's  counsel,  and  more  fully  in  Van  Pelt  v. 
McGraw,  4  N.  Y.  110.  But  all  those  were  actions  on  the  case  for  the  wrong- 
ful and  fraudulent  injury  committed  upon  the  premises,  whereby  the 
mortgagee's  security  was  impaired.  There  can  be  as  little  doubt  that  the 
mortgagee  may,  by  injunction,  stay  the  commission  of  waste  upon  the  mort- 
gaged premises,  when  he  makes  a  proper  casa  in  equity,  and  shows  that  the 
threatened  acts  will  materially  impair  the  value  of  the  property  subject  to 
the  lien,  so  as  to  render  it  an  inadequate  security  for  the  mortgage  debt." 


[In  Bank.] 

Banning  v.  Banning. 

180  Califobktia,  371.] 
Telefhonb,  Acknowledgment  of  Deed  bt. — The  fact  that  a  married 
woman  is  not  personally  present  before  a  notary  at  the  time  he  takes 
her  acknowledgment  through  a  telephone,  she  being  three  or  four  miles 
distant  from  him,  will  not  vitiate  such  deed;  because,  in  the  absence  of 
fraud,  accident,  or  mistake,  the  certificate  of  ^e  notary,  in  due  form,  is 
conclusive  of  the  material  facts  therein  stated. 

Houghton,  Silent,  and  Campbell,  and  J.  8.  Chapman,  for  the 
appellant. 

Smith  and  Patton,  and  F.  H.  Howard,  for  the  respondents. 

Vancliep,  C.  Action  for  partition  of  land.  The  complaint 
is  in  the  most  general  form,  alleging  that  the  parties  own  the 
land  as  tenants  in  common,  and  specifying  the  undivided 
portion  to  which  each  party  is  entitled.  The  answer  denies 
that  either  of  the  plaintiffs  has  any  estate  in  the  land,  and 
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alleges  that  the  defendant  is  the  sole  and  exclusive  owner, 
and  in  the  exclusive  possession  thereof. 

In  addition  to  her  answer,  the  defendant  filed  what  she 
denominated  a  cross-complaint,  which,  in  substance,  was  only 
a  repetition  of  her  answer. 

The  plaintiffs  unnecessarily  answered  this  so-called  cross- 
complaint  by  repeating  the  substance  of  their  complaint,  and 
further  alleging,  among  other  things,  that  they  derived  title 
to  the  undivided  portion  of  the  land  claimed  by  each  of  them 
directly  from  the  defendant. 

Upon  these  pleadings  a  trial  was  had,  and  on  August  2, 
1888,  the  court  made  and  signed  written  findings  upon  all 
the  issues  in  favor  of  the  plaintiffs,  and  especially  found  that 
"the  aforesaid  interests  of  the  plaintiffs  are  all  and  each  of 
them  deraigned  from  the  defendant  by  conveyances  from  the 
defendant  to  the  plaintiffs  respectively,  by  her  duly  signed, 
acknowledged,  and  delivered  to  the  plaintiffs  respectively." 

After  the  aforesaid  findings  were  written  and  signed,  the 
court,  at  the  request  of  the  defendant,  made  and  signed  addi- 
tional findings  on  a  separate  paper,  which  was  filed  August  3, 
]888,  and  the  original  findings  of  August  2d  were  also  filed 
on  August  3d,  on  which  day  the  interlocutory  decree  in  favor 
of  plaintiffs,  from  which  this  appeal  is  taken,  was  filed. 

The  appeal  rests  upon  the  judgment  roll  alone,  including 
the  additional  findings,  and  appellant's  counsel  contend  that 
the  findings  do  not  support  the  judgment,  for  the  reason  that 
they  do  not  show  that  defendant  executed  the  deeds  to  the 
plaintiffs  by  which  plaintiffs  claim  title.  The  special  and 
only  ground  of  objection  to  the  sufficiency  of  the  execution  of 
those  deeds  is,  that  at  the  time  the  deeds  were  acknowledged 
the  defendant  was  a  married  woman,  and  was  not  visibly,  and 
therefore  not  personally,  present  before  the  notary  at  the  time 
he  took  her  acknowledgment  through  a  telephone,  she  then 
being  three  miles  distant  from  him,  as  appears  by  the  ad- 
ditional findings. 

The  answer  to  this  objection  is,  that  in  the  absence  of  fraud, 
duress,  accident,  and  mistake,  the  certificate  of  the  notary  in 
due  form  of  law  is  conclusive  of  the  material  facts  therein 
stated.  The  facts  stated  in  the  additional  findings  were  not 
admissible  as  evidence  to  dispute  the  oflicial  certificate  of  the 
notary;  and  if  admitted  should  have  been  disregarded,  as 
they  evidently  were,  by  the  trial  court. 

It  is  admitted  that  the  certificate  of  the  notary  is  in  due 
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form;  and  it  is  not  alleged  or  pretended  by  the  defendant  that 
she  did  not  voluntarily  sign  and  deliver  the  deeds;  nor  that 
she  did  not  voluntarily,  and  without  the  hearing  of  her 
husband,  acknowledge  the  execution  of  them  through  the  tele- 
phone, after  having  been  informed  by  the  notary  of  their  con- 
tents; nor  that  any  deception  or  fraud  was  practiced  to  induce 
her  to  execute  the  deeds;  nor  even  that  the  plaintiffs  had 
notice  of  the  manner  in  which  it  is  alleged  that  she  acknowl- 
edged the  execution  through  the  telephone. 

These  particulars  are  not  stated  for  the  purpose  of  maintain- 
ing that,  under  any  circumstances,  an  acknowledgment  of  a 
deed  may  be  taken  through  a  telephone,  but  for  the  sole  pur- 
pose of  showing  that  there  is  no  pretense  of  fraud,  duress,  or 
mistake. 

In  De  Amaz  v.  Escandon,  69  Cal.  489,  the  court  below  had 
found  that  the  defendant — a  married  woman — had  acknowl- 
edged a  deed  through  an  interpreter,  who  did  not  correctly 
interpret  the  contents  of  the  deed,  but  misrepresented  the  deed 
as  being  a  mortgage  to  secure  the  payment  of  three  thousand 
dollars,  when,  in  fact,  it  was  an  absolute  deed.  This  court 
said:  "But  it  is  not  alleged,  found,  or  claimed  that  the  plain- 
tiff had  any  notice  of  these  facts.  It  is  clear,  therefore,  that 
the  notary's  certificate  is  conclusive  as  to  the  facts  stated  in 
it":  Citing  Jones  on  Mortgages,  sec.  538;  Grant  v.  White,  57 
Cal.  141;  Baldwin  v.  Snowden,  11  Ohio  St.  203;  78  Am.  Dec. 
503. 

In  Grant  v.  White,  supra,  this  court  said:  "We  do  not  see 
that  fraud  or  imposition  was  practiced  upon  her  at  the  time 

of  the  execution  of  the  mortgage We  think  the  rule 

regarding  the  execution  of  instruments  by  married  women  is 
correctly  stated  by  Mr.  Jones  in  his  work  on  mortgages,  sec- 
tion 538." 

In  the  section  referred  to,  Mr.  Jones  says:  "As  to  statements 
of  fact  contained  in  a  certificate  of  acknowledgment  which 
is  regular  in  form,  such,  for  instance,  as  the  fact  that  the 
grantor  appeared  and  acknowledged  the  execution  of  the  in- 
strument, they  can  only  be  impeached  for  fraud;  evidence 
which  is  merely  in  contradiction  of  the  facts  certified  to  will 
not  be  received." 

To  the  same  eflFect  is  the  decided  weight  of  authority  in 
other  states. 

I  think  the  judgment  should  be  afl&rmed. 
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Belcher,  C.  C,  and  Hayne,  C,  concurred. 

The  Court.    For  the  reasons  given  in  the  foregoing  opinion, 

the  judgment  is  affirmed. 

Rehearing  denied. 

Acknowledgments.  —  The  act  of  an  officer  in  taking  acknowledgments  ia 
judicial  in  its  character,  and  therefore  cannot  be  impeached  collaterally: 
Murrell  v.  Diggs,  84  Va.  900;  10  Am.  St.  Rep.  893,  and  note  895. 

The  Law  or  the  Telephone  is  discussed  in  the  note  to  Central  U.  T.  Co. 
V.  Faliey,  10  Am,  St,  Rep.  128-136. 


[In  Bank.] 

People  v.  McDonnell. 

[80  California,  285.J 

CouNTERFEiTiNO  —  NoTES  OF  THE  Bank  OF  ENGLAND.  —  Having  knowingly, 
willfully,  unlawfully,  and  feloniously  in  one's  possession  a  certain  stamp, 
block,  or  plate  designed  and  engraved  for  the  purpose  of  striking  and 
printing  counterfeit  bank  notes  in  likeness  of  and  similitude  to  the 
genuine  notes  of  the  Bank  of  England,  is  a  crime,  punishable  under  sec- 
tion 408  of  the  Penal  Code  of  California, 

Indictment  for  having  in  Possession  a  Certain  Stamp,  Block,  or 
Plate  for  Counterfeiting  Notes  of  the  Bank  of  England  need 
not  allege  the  incorporation  of  that  bank.  As  a  matter  of  identity  the 
description  is  satisfied  by  proof  that  the  company  is  known  as  a  corpo- 
rate company  and  is  acting  as  such,  and  as  such  issues  bills  which  come 
within  the  statute. 

CoNFLicr  OF  Laws  —  Punishment  by  State  or  Acts  Which  are  also 
Crimes  against  the  United  States.  —  That  which  is  made  criminal 
by  the  laws  of  the  United  States  may  also  be  declared  a  crime  against 
this  state  and  its  citizens,  and  may  be  punished  as  an  infraction  of  the 
laws  of  this  state.  Hence,  one  guilty  of  having  in  his  possession  a  block 
or  plate  from  which  may  be  printed  a  note  of  a  foreign  bank,  may  be  in- 
dicted and  punished  in  this  state,  though  his  offense  is  also  punishable 
under  the  laws  of  the  United  States.  He  has  in  truth  been  guilty  of  two 
crimes,  one  against  the  state  and  another  against  the  United  States,  and 
each  may  prosecute  and  punish  the  crime  against  it. 

Guilty  Possession  of  Plate  or  Block  to  be  Used  in  Countbrfeitinq. 
—  One  who  procures  from  an  engraver  a  block  or  plate,  with  intent  to 
employ  the  same  in  printing  counterfeit  bank  notes  therefrom,  has  such 
guilty  possession  thereof  as  will  sustain  his  conviction,  although  the  de- 
livery of  the  same  to  him  by  such  engraver  was  in  pursuance  of  an 
understanding  between  the  latter  and  certain  policemen  that  such  de- 
livery was  to  be  made,  and  that  they  were  immediately  to  arrest  the 
defendant  with  such  block  or  plate  in  his  possession  and  to  take  it  away 
from  him;  and  pursuant  to  such  understanding,  they  at  once  made  such 
ftrrest  and  took  from  defendant  the  possession  of  such  block  or  plate. 
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Appeal  from  orders  denying  a  motion  in  the  arrest  of  judg- 
ment and  a  motion  for  a  new  trial.  The  facts  are  suflBciently 
stated  in  the  opinion.  The  instructions  given  and  refused  by  the 
court,  so  far  as  relied  on  by  the  defendant,  were  in  substance 
as  follows:  At  the  request  of  the  prosecution  the  jury  were  in- 
structed thus:  "  Possession  is  the  state  of  having  a  cprporal 
thing  in  one's  power  or  under  one's  control;  that  condition  of 
fact  under  which  one  can  exercise  his  power  over  a  corporal 
thing  at  pleasure.  Now,  the  word  '  possession '  means,  in  law, 
having  the  control  or  custody  of  a  thing;  detention  of  any- 
thing as  one's  own,  and  for  his  enjoyment,  is  a  general  defini- 
tion of  the  word  '  possession.'  And  under  what  I  believe  to  be 
the  law  of  the  land,  I  charge  you,  in  plain  English,  that  if, 
from  the  evidence  in  this  case,  you  believe,  beyond  all  reason- 
able doubt,  that  the  defendant,  on  or  about  the  twenty-second 
day  of  October  last,  went  to  the  place  of  business  of  the  wit- 
ness, Hull,  and  then  and  there  entered  into  arrangements 
with  him  by  which  he,  Hull,  was  to  make  this  plate  which 
has  been  oflFered  in  evidence  to  you;  and  if,  in  pursuance  of 
such  arrangements,  Hull  did  proceed  to  make  that  plate  under 
the  instruction  and  at  the  request  of  the  defendant;  and  if  at 
that  time  defendant  purposed  to  use  that  plate,  when  finished, 
for  the  purpose  of  issuing  counterfeit  bills  or  notes  of  the  Bank 
of  England;  and  tf  Mr.  Hull  proceeded  to  complete  this  plate 
or  instrument,  as  he  testified  that  he  did,  and  that  he  had 
interviews  with  defendant  relative  to  the  same;  and  if,  after- 
wards, on  the  fifth  day  of  December,  in  pursuance  of  such  in- 
tent or  purpose,  the  defendant  went  there,  having  paid  for  the 
block,  and  received  this  block  from  Mr.  Hull,  took  it  into  his 
custody,  into  his  possession,  took  it  into  his  hands,  and  left 
the  place  of  Mr.  Hull  with  it, — then  1  charge  you  that  such  act 
and  such  circumstances  would  be  such  a  possession  of  this  in- 
strument as  the  law  denounces,  providing,  of  course,  that  you 
are  satisfied,  from  the  evidence,  that  the  defendant  in  receiving 
and  taking  it  had  a  guilty  intent  to  use  it  in  the  unlawful  and 
felonious  manner  which  I  have  designated  and  spoken  of."  The 
defendant  asked  for  the  following  instruction,  which  was  refused 
by  the  court:  "  If  an  engraver  and  some  policemen  had  en- 
tered into  a  mutual  agreement  with  each  other  that  the  plate 
in  question,  when  completed  by  the  engraver,  should  not  be 
delivered  into  the  possession  of  the  defendant,  to  be  retained  by 
him  according  to  his  pleasure,  but  on  the  contrary,  that  is, 
to  be  handed  to  defendant  only  at  the  moment  when  said 
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policemen  were  present,  ready,  and  on  purpose,  and  with  the' 
intent,  to  take  it  from  the  hands  of  the  defendant  as  soon  as  it. 
had  been  handed  to  him  by  the  said  engraver,  and  if,  in  pur- 
suance of  said  agreement,  said  plate  was  so  put  into  the  hands 
of  defendant,  and  said  policemen  did  at  once  take  it  from  him. 
and  retain  it  thenceforward,  then  I  declare  that  such  hav- 
ing or  holding  as  defendant  so  had  was  not  possession  of  said 
plate,  and  was  not  the  possession  which  is  meant  by  section. 
480  of  the  Penal  Code."  The  defendant  asked  for  various 
other  instructions,  but  as  they  were  only  presentations  in. 
different  forms  of  the  same  principles  of  law  embodied  in  th&^ 
refused  instruction  hereinbefore  set  forth,  we  need  not  repeat, 
them. 

C.  B.  Darwin,  Crittenden  Thornton,  and  F.  H.  Merzbach,  for 
the  appellant. 

Johnson,  attorney-general,  and  Davis  Louderhack,  for  the  re- 
spondent. 

FooTE,  C.  The  defendant  was  charged  by  information,  un- 
der section  480  of  the  Penal  Code,  with  having  knowingly >. 
willfully,  unlawfully,  and  feloniously  in  his  possession  a  cer- 
tain stamp,  block,  and  plate  made  use  of  in  counterfeiting- 
bank  notes,  designed  and  engraved  for  the  purpose  of  striking 
and  printing  counterfeit  bank  notes,  in  the  likeness  of  and 
similitude  of  the  genuine  five-pound  notes  of  the  Bank  of 
England;  such  possession  being  had  by  him  for  the  purpose 
of  knowingly  and  feloniously  counterfeiting  such  bank  notes. 

His  demurrer  to  the  information  on  various  grounds  was 
overruled.  He  then  pleaded  not  guilty,  was  tried,  and  con- 
victed as  charged.  A  motion  for  a  new  trial  was  made  and 
refused,  as  also  a  motion  in  arrest  of  judgment.  From  the- 
two  orders  made  upon  the  motions  mentioned,  and  the  judg- 
ment of  conviction,  the  defendant  has  appealed. 

The  jurisdiction  of  the  trial  court  is  assailed,  on  the  ground 
that  the  information  did  not  present  any  offense  against  the^ 
laws  of  this  state,  in  that  the  note  set  out,  and  which  the  plate 
was  said  to  be  intended  to  print,  was  not  sufficiently  averred 
to  be  a  bank  note;  that  if  it  was  a  bank  note,  it  was  a  foreign 
one,  and  not  within  the  bank  note  protected  by  the  Penal  Code 
of  this  state,  in  section  480  thtfreof. 

That  if  the  note  set  out  in  the  information,  to  quote  the  lan- 
guage of  his  brief,  "  did  fall  within  the  bank  notes  named  in 
our  state  code,  yet  the  state  had  no  jurisdiction  herein,  because 
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the  Congress  of  the  nation,  by  virtue  of  its  international  power, 
and  in  discharge  of  its  international  duty,  had  enacted  a  lavr 
for  the  protection  of  the  very  same  bank  note,  and  denounced 
4he  very  same  plate  in  the  same  terms  and  with  the  same  in- 
tent, and  had  therein  submitted  the  jurisdiction  to  its  own  tri- 
bunals, and  had  made  no  reservation  in  favor  of  state  courts, 
that  therefore,  under  the  laws  regulating  judicial  cognizance, 
the  state  court  had  no  jurisdiction  of  the  offense,  even  though 
she  had  denounced  the  same  transaction  in  her  code." 

Section  480  of  the  Penal  Code,  under  discussion,  is  as  fol- 
lows: "Every  person  who  makes,  or  knowingly  has  in  his 
possession,  any  die,  plate,  or  any  apparatus,  paper,  metal, 
machine,  or  other  thing  whatever,  made  use  of  in  counterfeit- 
ing coin  current  in  this  state,  or  in  counterfeiting  gold-dust, 
gold  or  silver  bars,  bullion,  lumps,  pieces,  or  nuggets,  or  in 
•counterfeiting  bank  notes  or  bills,  is  punishable  by  imprison- 
ment in  the  state  prison  not  less  than  one  nor  more  than  four- 
teen years;  and  all  such  dies,  plates,  apparatus,  paper,  metal, 
or  machine,  intended  for  the  purpose  aforesaid,  must  be  de- 
stroyed." 

The  suggestion  is  made  that  the  legislature,  when  it  used 
the  words  "  bank  notes  or  bills,"  did  not  mean  to  include  any 
foreign  bank  notes  or  bills.  And  in  support  of  this,  it  is  in- 
geniously and  strenuously  argued  that  such  intention  could 
not  have  existed  on  the  part  of  the  law-making  body,  or  else 
it  would  have  used  more  apt  and  certain  language  upon  the 
subject,  such  as  had  been  formerly  employed  in  prior  laws, 
«,nd  in  the  New  York  code,  upon  which  our  Penal  Code  is 
modeled. 

However  plausible  the  argument  may  be,  we  cannot  suppose 
that  the  legislature  intended,  by  the  comprehensive  words 
"bank  notes  and  bills,"  to  mean  less  than  all  bank  notes  and 
bills,  both  foreign  and  domestic,  current  in  this  state,  or  other- 
wise. To  say  to  the  contrary  would  be  to  declare,  without 
proper  foundation,  that  the  legislative  assembly  of  our  state 
had  deliberately  made  California  an  asylum  for  all  those  evil- 
disposed  persons  who  might  desire  to  injure  the  currency  of 
foreign  nations,  or  to  defraud  our  own  citizens  by  passing  off, 
upon,  or  selling  to  them  counterfeit  bills  of  such  nations. 
Without  some  more  direct  and  positive  declaration  of  legisla- 
tive intent  to  that  end  than  has  been  shown  in  the  argument 
of  appellant,  we  should  be  very  much  averse  to  the  belief 
<which  he  so  much  desires  us  to  entertain  in  his  behalt 
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Nor  was  it  necessary  that  the  information  should  have  al- 
leged the  incorporation  of  the  Bank  of  England.  The  fact  of 
incorporation  was  not  an  element  of  the  crime:  People  v.  Ah 
Sam,  41  Cal.  652;  People  v.  Henry,  77  Id.  445;  Pen.  Code,  see. 
959,  subd.  6,  and  sec.  960. 

"So,  too,  as  a  matter  of  identity,  we  think  the  description 
is  satisfied  by  proof  that  the  company  is  known  as  a  corpo- 
rate company,  and  is  acting  as  such,  and  as  such  issues  bills 
which  come  within  the  statute":  People  v.  Ah  Sam,  41  Cal. 
652. 

A  painstaking  and  lengthy  argument  is  made  that  the  fed- 
eral courts  have  exclusive  jurisdiction  of  this  crime  since  the 
enactment  of  section  711  of  the  Revised  Statutes  of  the  United 
States,  which  reads  as  follows:  "The  jurisdiction  vested  in  the 
courts  of  the  United  States  in  the  cases  and  proceedings  here- 
inafter mentioned  shall  be  exclusive  of  the  courts  of  the  sev- 
eral states, — 

"1.  Of  all  crimes  and  offenses  cognizable  under  the  author- 
ity of  the  United  States." 

That  provision  of  law  was  in  existence  when  the  supreme 
court  of  the  United  States,  through  Mr.  Chief  Justice  Waite, 
delivered  its  opinion  in  the  case  of  United  States  v.  Arjona, 
120  U.  S.  479-488.  This  was  a  case  where  the  defendant  had 
been  indicted  for  the  violation  of  sections  3  and  6  of  the  act 
of  Congress  of  May  16,  1884,  chapter  52,  26  Statutes,  22, 
"To  prevent  and  punish  the  counterfeiting  within  the  United 
States  of  notes,  bonds,  and  other  securities  of  foreign  gov- 
ernments." The  statute,  among  others,  makes  the  following 
things  criminal:  — 

"Sec.  6.  Having  in  possession  any  plate,  or  any  part 
thereof,  from  which  has  been  printed,  or  may  be  printed,  any 
counterfeit  note,  bond,  obligation,  or  other  security,  in  whole 
or  in  part,  of  any  foreign  government,  bank,  or  corporation, 
except  by  lawful  authority,"  etc. 

After  holding  that  the  law  in  question  was  constitutional, 
and  that  the  offense  is  one  which  the  United  States  govern- 
ment may  denounce,  in  the  performance  of  a  duty  toward 
other  nations,  that  tribunal  observed:  "A  right  secured  by 
the  law  of  nations  to  a  nation  or  its  people  is  one  the  United 
States,  as  the  representative  of  this  nation,  are  bound  to  pro- 
tect. Consequently,  a  law  which  is  necessary  and  proper  to 
afford  this  protection  is  one  that  Congress  may  enact,  because 
it  is  one  that  is  needed  to  carry  into  execution  a  power  con- 
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ferred  by  the  constitution  on  the  government  of  the  United 
States  exclusively.  There  is  no  authority  in  the  United 
States  to  require  the  passage  and  enforcement  of  such  law  by 
the  states.  Therefore  the  United  States  must  have  the  power 
to  pass  it  and  enforce  it  themselves,  or  be  unable  to  perform 
a  duty  which  they  may  owe  to  another  nation,  and  which  the 
law  of  nations  has  imposed  on  them  as  part  of  their  interna- 
tional obligations.  This,  however,  does  not  prevent  a  state 
from  providing  for  the  punishment  of  the  same  thing;  for 
here,  as  in  the  case  of  counterfeiting  the  coin  of  the  United 
States,  the  act  may  be  an  offense  against  the  authority  of  a 
state  as  well  as  that  of  the  United  States." 

Although  the  point  did  not  arise,  and  was  not  made  in  that 
case,  that  the  federal  jurisdiction  was  supreme  and  exclusive, 
and  a  state  could  not  provide  for  the  punishment  of  the  same 
thing  as  did  the  United  States,  yet  the  language  of  that  court 
is  directly  decisive  of  and  against  the  objection  made  here, 
and  we  should  respect  it  as  the  opinion  of  the  tribunal  of  last 
resort  as  to  such  matters,  which  must  be  the  final  and  su- 
preme arbiter  as  to  the  jurisdiction  of  federal  courts. 

The  language  of  the  chief  justice  was  evidently  used  for  a 
purpose,  to  the  end  that  a  principle  relative  to  the  police 
powers  of  a  state  which  had  been  settled  by  the  supreme  court 
of  the  United  States,  over  which  he  then  most  ably  presided, 
in  prior  adjudications  should  be  still  more  firmly  established; 
that  is,  that  for  violation  of  the  federal  laws  the  federal  courts 
alone  have  jurisdiction.  But  that  such  acts,  although  de- 
nounced by  federal  laws,  and  punishable  under  such  laws  in 
federal  courts  alone,  may  nevertheless  be  punished  by  state 
laws  in  state  courts,  where  the  punishment  of  such  acts  per- 
tain to  the  police  power  of  a  state;  that  for  such  an  act  as 
here  alleged  to  have  been  committed,  the  federal  law  may 
punish,  for  the  protection  of  foreign  nations  and  their  people, 
and  the  state  law  for  the  act  as  one  which  may  result  in  a 
fraud  upon  its  citizens  by  passing  upon  them  counterfeit  bills 
of  a  foreign  bank  or  corporation. 

In  Prigg  v.  Pennsylvania,  16  Pet.  625,  in  asserting  the  ex- 
clusive power  of  Congress  over  the  subject  of  fugitive  slaves, 
Justice  Story  observes:  "  To  guard,  however,  against  any  pos- 
sible misconstruction  of  our  views,  it  is  proper  to  state  that  we 
are  by  no  means  to  be  understood  in  any  manner  yvhatsoever 
to  doubt  or  to  interfere  with  the  police  power  belonging  to 
the  states  in  virtue  of  their  general  sovereignty.     That  police 
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power  extends  over  all  subjects  within  the  territorial  limits  of 
the  states,  and  has  never  been  conceded  to  the  United  States." 

In  Eells  V.  People,  4  Scam.  512,  Eells  had  been  indicted  un- 
der a  statute  of  Illinois  making  it  an  offense  to  harbor  and 
secrete  a  negro  slave.  The  court  said,  by  Mr.  Justice  Shields: 
"  This  [the  state  law]  prescribes  a  rule  of  conduct  for  our  own 
citizens.  If  the  state  can  do  this,  and  I  hardly  think  the 
power  questionable,  it  can  punish  those  who  violate  the  rule. 
If  a  state  has  power  to  regulate  its  own  aflFairs,  it  has  the 
power  to  define  offenses  and  punish  offenders.  It  is  also 
said  that  this  law  may  punish  a  man  twice  for  the  same 
offense.  There  is  no  force  whatsoever  in  this  objection.  The 
offenses  are  separate  and  distinct;  violations  of  distinct  and 
different  laws,  and  the  punishment  inflicted  by  different  sove- 
reignties": Eells  V.  People,  4  Scam.  512. 

This  case  was  afterward  affirmed  in  Moore  v.  People,  14 
How,  19,  by  the  supreme  court  of  the  United  States,  where  it 
was  said:  "But  admitting  that  the  plaintiff  in  error  may  be 
liable  to  an  action  under  the  act  of  Congress  for  the  same  acts 
of  harboring  and  preventing  the  owner  from  retaking  his  slave, 
it  does  not  follow  that  he  would  be  twice  punished  for  the 
same  ofi'ense The  same  act  may  be  an  offense  or  trans- 
gression of  the  laws  of  both  "  (state  and  United  States),  for 
which,  as  afterward  said,  the  offender  may  be  justly  punish- 
able. It  was  there,  in  addition,  said:  "The  power  to  make 
municipal  regulations  for  the  restraint  and  punishment  of 
crime,  for  the  preservation  of  the  health  and  morals  of  her 
citizens,  and  of  the  public  peace,  has  never  been  surrendered 
by  the  states  or  restrained  by  the  constitution  of  the  United 
States":  Moore  v.  People,  14  How.  18. 

In  the  case  of  United  States  v.  Marigold,  9  How.  569,  Mr. 
Justice  Daniel,  speaking  for  the  court,  says:  "  This  court,  in 
the  case  of  Fox  v.  Ohio,  5  How.  432,  have  taken  care  to  point 
out  that  the  same  act  might,  as  to  its  character  and  tenden- 
cies and  the  consequences  it  involved,  constitute  an  offense 
against  both  the  state  and  the  federal  governments,  and  might 
draw  to  its  commission  the  penalties  denounced  by  either,  as 
appropriate  to  its  character  in  reference  to  each." 

In  the  case  of  United  States  v.  Cruikshank,  92  U.  S.  542, 
Mr.  Chief  Justice  Waite,  in  discussing  the  subject  of  citizen- 
ship of  the  state  and  of  the  United  States,  disposes  of  the 
question  in  a  statement,  as  we  think,  clear  to  demonstration: 
"  The  people  of  the  United  States  resident  within  any  state 
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are  subject  to  two  governments, — one  state  and  the  other  na- 
tional; but  there  need  be  no  conflict  between  the  two.  The 
powers  which  one  possesses  the  other  does  not.  They  are 
established  for  different  purposes,  and  have  separate  jurisdic- 
tions. Together  they  make  one  whole,  and  furnish  the  people 
of  the  United  States  with  a  complete  government,  ample  for 
the  protection  of  all  their  rights  at  home  and  abroad.  True, 
it  may  sometimes  happen  that  a  person  is  amenable  to  both 
jurisdictions  for  one  and  the  same  act.  Thus,  if  a  marshal  of 
the  United  States  is  unlawfully  resisted  while  executing  the 
process  of  the  courts  within  a  state,  and  the  resistance  is  ac- 
companied by  an  assault  on  the  oflBcer,  the  sovereignty  of  the 
United  States  is  violated  by  the  resistance,  and  that  of  the 
state  by  the  breach  of  peace  in  the  assault.  So,  too,  if  one 
passes  counterfeited  coin  of  the  United  States  within  a  state, 
it  may  be  an  oflfense  against  the  United  States  and  the  state: 
the  United  States,  because  it  discredits  the  coin;  and  the 
state,  because  of  the  fraud  upon  him  to  whom  it  is  passed. 
This  does  not,  however,  necessarily  imply  that  the  two  gov- 
ernments possess  powers  in  common,  or  bring  them  into 
conflict  with  each  other.  It  is  the  natural  consequence  of  a 
citizenship  which  owes  allegiance  to  two  sovereignties,  and 
claims  protection  from  both.  The  citizen  cannot  complain 
because  he  has  voluntarily  submitted  himself  to  such  a  form 
of  government.  He  owes  allegiance  to  the  two  departments, 
80  to  speak,  and  within  their  respective  spheres  must  pay  the 
penalties  which  each  exacts  for  disobedience  to  its  laws.  In 
return,  he  can  demand  protection  from  each  within  its  own 
jurisdiction." 

The  defendant  here  is  not  sought  to  be  punished  under  any 
federal  statute  as  such.  He  has  been  tried  and  convicted  in 
a  state  court,  under  a  state  law  having  for  its  object  the  pre- 
vention of  the  passing  to  her  citizens  fraudulently,  and  to 
their  damage,  of  counterfeit  bank  notes  of  a  foreign  bank. 

The  state  is  not  inhibited  from  passing  laws  to  punish  an 
act  which  may  result  in  fraudulent  imposition  upon  its  citi- 
zens, because  the  federal  government  has  the  exclusive  right 
to  punish  for  an  infraction  of  its  laws  made  in  consequence  of 
a  duty  it  owes  under  the  law  of  nations.  The  act  is  the  same 
for  which  the  person  is  punished,  but  the  laws  are  difierent 
and  for  a  different  purpose.  The  state  could  not  punish  for 
an  infraction  of  the  federal  statute,  but  can  do  so  as  to  its 
own  statutes,  when  the  object  is  to  exercise  the  police  power 
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which  appertains  to  it  under  the  constitution  of  the  United 
States.  This  is  not  an  attempted  nullification  of  a  federal 
statute,  or  an  effort  to  enforce  it  in  a  state  court;  it  is  a  law  to- 
prevent  frauds  upon  the  citizens  of  the  state,  and  has  nothings 
to  do  with  the  purpose  or  enforcement  of  the  federal  law. 

It  is  also  pressed  upon  our  consideration  that  the  charge  of 
the  court  in  reference  to  what  constituted  possession  of  the 
plate  or  block,  in  order  to  bring  the  defendant's  act  within  th& 
denunciation  of  the  statute,  was  erroneous. 

It  is  claimed  that  the  decision  of  the  appellate  court  in  thfr 
case  of  Ah  Sam,  supra,  which  was  given  to  the  jury  by  the 
court  as  part  of  its  charge  upon  the  question  of  possession,  was^ 
not  applicable  to  the  case  in  hand;  that  it  went  only  to  tha 
point  of  declaring  that  an  intention  to  use  such  a  block  was? 
enough  without  a  potential  intention,  and  that  it  was  not  a  de- 
cision on  the  meaning  of  the  word  "possession,"  as  used  in 
section  480  of  the  Penal  Code. 

There  is  no  clearer  or  better  way  that  occurs  to  us  by  which 
this  argument  may  be  successfully  refuted  than  to  quote  here 
the  language  of  Justice  Temple  in  that  case,  in  41  Cal.  654,  in 
which  the  facts  relating  to  the  guilty  possession  were  in  all 
essential  features  similar  to  those  in  the  case  at  bar  (all  itali- 
cized words  being  our  own). 

"  There  is  but  one  other  question  in  this  case  which  we  think 
it  worth  while  to  notice.  That  arises  upon  this  state  of  facts,  as 
appears  from  the  bill  of  exceptions:  The  blanks,  the  possession 
of  which  is  charged  in  the  indictment,  were  printed  by  one 
Baker,  who,  before  printing  them,  revealed  the  matter  to  the 
city  police,  and  had  an  arrangement  with  them  by  which  the 
police  should  be  in  ambush  ready  to  seize  the  defendants  and 
the  blanks  immediately  after  they  had  been  handed  to  them 
by  Baker.  Baker  had  from  the  police  assurance  that  the 
blanks  would  be  paid  for,  and  without  such  assurances  he 
•would  not  have  printed  them.  The  ambush  was  laid  accord- 
ing to  the  arrangement,  and  upon  a  signal  being  given  by 
Baker,  according  to  an  understanding  between  him  and  the 
police,  the  latter  appeared  and  seized  Ah  Sam  and  Ah  Tuck, 
and  took  from  them  the  impressions  soon  after  they  had  come 
into  their  hands. 

"  It  is  claimed  that  the  defendants  never  had  such  a  possession 
of  the  blanks  as  is  contemplated  by  the  statute;  that  they  were 
printed  for  the  police,  under  a  contract  with  them,  and  were 
really  delivered  to  them  according  to  contract,  and  were  the 
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property  of  the  police;  that  the  mere  handing  of  them  to  the 
-defendants,  to  be  immediately  taken  away  by  the  real  owners, 
•was  no  more  than  laying  them  upon  a  counter  for  them  to 
take.  They  were  given  to  the  defendants  at  the  request  of  the 
police,  and  remained,  during  all  the  time  they  were  in  defend- 
ants' hands,  completely  under  the  control  of  the  police;  that 
the  defendants  did  not  have  them,  as  their  property,  and  during 
the  time  they  held  them,  could  not  have  intended  to  pass 
them;  that  they  must  have  had  the  ability  to  commit  the  offense, 
as  well  as  the  intention,  and  that  ability  they  never  had  any 
viore  than  they  would  have  when  immured  in  a  dungeon;  that 
the  intention  meant  by  the  statute  is  potential,  and  not  a  mere 
desire  which  there  are  no  means  to  efifectuate,  and  which  does 
not  and  cannot  result  in  any  act;  that  Baker  and  the  police 
never  parted  with  the  possession  of  the  blanks,  but  determined  not 
to  do  so,  and  all  the  time  supervised  the  handling  of  them  by  the 
■defendants. 

"The  police  laws  cannot  be  tested  by  any  such  metaphysi- 
cal niceties  as  these.  The  problem  proposed  is  similar,  if  not 
the  same,  as  that  which  baffled  the  best  intellects  of  the  world 
of  all  ages  in  attempting  to  reconcile  the  foreknowledge  and 
providence  of  divinity  with  the  freedom  and  the  moral  respon- 
eibility  of  man.  The  law  adopts  the  theory  of  responsibility 
of  man,  notwithstanding  the  controlling  supervision  of  Provi- 
<dence. 

^'  The  defendants  were  not  under  duress  nor  compelled  by 
the  police,  jpnor  fo  the  arrest,  to  do  anything  whatever.  They 
contracted  with  Baker  for  the  blanks  as  freely  and  as  com- 
pletely as  though  the  authorities  had  not  permitted  them  to 
do  so.  They  had  absolute  control  of  their  own  actions  when 
they  received  the  blanks,  arid  up  to  the  very  time  they  were  ar- 
rested. The  knowledge  or  intention  of  the  police  did  not  in- 
terfere with  their  freedom  prior  to  that  time.  They  had  the 
'ability  to  commit  the  crime  _as  fully  as  they  would  have  had  if  the 
police  had  arrested  them  at  the  same  time,  without  any  under- 
standing with  Baker,  and  upon  mere  suspicion 

*'  To  constitute  the  crime,  the  law  only  requires  the  guilty 
possession 

"  Although  Ah  Sam  was  a  mere  messenger,  he  was  properly 
convicted  if  he  knew  the  purposes  for  which  the  blanks  were 
clesigned." 

We  conclude  that  the  possession  of  the  defendant,  under 
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the  facts  of  this  case,  was  a  guilty  possession,  and  the  instruc- 
tions of  the  court  were  in  accordance  with  law. 

Perceiving  no  prejudicial  error  in  the  record,  we  advise  that 
the  judgment  and  orders  be  affirmed. 

Vanclief,  C,  and  Belcher,  C.  C,  concurred. 

The  Court.    For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  and  orders  are  affirmed. 


Counterfeiting.  —  State  courts  can  punish  the  crime  of  counterfeiting 
coins  of  the  United  States,  or  of  bringing  counterfeit  coins  into  the  United 
States  with  intent  to  utter  them:  Commonwealth  v.  Fuller,  8  Met.  313;  41 
Am.  Dec.  509;  State  v.  Pitman,  1  Brev.  32j  2  Am.  Deo.  645;  StaU  v.  TuU,  8 
Bail.  44;  21  Am.  Dec.  508. 


[In  Bank.] 

Newman  v.  Bank  of  California. 

180  California,  868. J 
One  Tenant  in  Common  may  Maintain  an  Action  against  a  Tbbspassbh 

for  the  whole  property. 

A  Tenant  in  Common  Who  Sues  a  Trespasser,  and  thereby  Recovebs 
Possession  of  the  Property,  must  thereafter  be  regarded  as  in  posses- 
sion from  the  time  he  brought  his  action,  and  the  defendant  must  there- 
fore be  regarded  as  out  of  possession  from  the  same  time. 

Judgment  for  One  Co-tenant,  when  Inures  to  the  Benefit  of  An- 
other. —  Recovery  of  judgment  for  possession  by  one  tenant  in  common 
against  a  trespasser,  and  its  subsequent  enforcement,  inure  to  the  bene- 
fit of  the  other  co-tenants.  Hence,  the  possession  of  such  trespasser, 
after  the  commencement  of  such  suit,  cannot  give  him  a  prescriptive 
title  as  against  another  tenant  in  common  who  did  not  sue. 

George  A.  Nourse,  for  the  appellants. 

T.  M.  Osmont,  for  the  respondent. 

Works,  J.  The  appellants  and  one  Chapman  were  the 
owners  as  tenants  in  common  of  the  real  estate  in  controversy. 
The  respondent  Quinn  was  in  possession,  claiming  to  be  the 
owner  of  the  whole  of  the  property,  and  holding  the  same  ad- 
versely. Before  the  statute  of  limitations  had  run,  Chapman 
brought  his  action  against  Quinn,  alleging  that  he.  Chapman, 
was  the  owner  of  the  undivided  one  half  of  the  property;  that 
Quinn  was  in  possession  thereof  without  right,  and  had  no 
right,  title,  or  interest  therein,  and  asking  for  the  possession 
of  the  whole  of  the  property. 
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The  court  below  found  the  facts  as  alleged  in  the  complaint, 
and  rendered  judgment  in  favor  of  Chapman  that  he  was  the 
owner  of  the  undivided  half  of  the  property;  that  Quinn  had 
no  right,  title,  or  interest  in  any  part  thereof;  and  that  Chap- 
man recover  possession  of  the  whole  of  the  property. 

Quinn  appealed  to  this  court,  and  the  judgment  was  affirmed: 
Chapman  v.  Quinn,  56  Cal.  266.  He  then  appealed  to  the  su- 
preme court  of  the  United  States,  with  the  same  result:  Quinn 
V.  Chapman,  111  U.  S.  445. 

Upon  the  final  determination  of  the  case,  a  writ  of  posses- 
sion was  issued  upon  the  judgment,  and  Quinn  was  ousted, 
and  Chapman  put  in  possession  of  the  land. 

Between  the  time  of  the  bringing  of  Chapman's  suit  and  his 
being  put  into  actual  possession  under  the  writ,  the  time  ne- 
cessary to  give  Quinn  title  by  adverse  possession,  if  undis- 
turbed, as  against  the  appellant,  had  fully  run. 

The  sole  question  presented  here  is,  whether  the  bringing  of 
the  action  by  Chapman,  one  of  the  tenants  in  common,  in  the 
manner  above  stated,  and  his  recovery  of  the  possession,  had 
the  eflfect  to  prevent  the  possession  of  Quinn  ripening  into  a 
title  to  the  property  as  against  the  appellants,  the  other  ten- 
ants in  common. 

Counsel  for  respondents  contends  that  there  is  no  privity 
between  tenants  in  common,  and  that  the  commencement  of 
an  action  by  one  cannot  inure  to  the  benefit  of  another,  as 
against  the  statute  of  limitations,  and  that  a  judgment  recov- 
ered by  him  afifects  his  interest  in  the  property  alone. 

In  support  of  these  propositions,  he  cites  Chipman  v.  Hast- 
ings, opinion  of  this  court,  December  8, 1873,  unreported;  Read 
V.  Allen,  56  Tex.  176,  182;  Stovall  v.  Carmichael,  52  Id.  383; 
Burleson  v.  Burleson,  28  Id.  385,  417;  Pendergrast  v.  Gallatt, 
10  Ga.  224;  McFarland  v.  Stone,  17  Vt.  175;  44  Am.  Dec.  325; 
Wade  V.  Johnson,  5  Humph.  118;  42  Am.  Dec.  422;  Bronson 
v.  Adams,  10  Ohio,  135;  Gray  v.  Givens,  26  Mo.  303;  Doolittle  v. 
Blakesley,  4  Day,  273;  4  Am.  Dec.  218;  Hammitt  v.  Blunt,  1 
Swan,  385;  Walker  v.  Ferryman,  23  Ga.  309,  315;  Mobley  v. 
Bruner,  59  Pa.  St.  481;  98  Am.  Dec.  360;  Bennett  v.  Hething- 
ton,  16  Serg.  &  R.  196;  Roe  v.  Rowlson,  2  Taunt.  446. 

It  is  contended  that  the  unreported  case  of  Chipman  v. 
Hastings  is  conclusive  of  the  question  in  favor  of  the  respond- 
ents; and  so  it  would  be  but  for  the  fact  that  a  reheanng  was 
granted  in  the  case,  and  upon  a  second  hearing  the  question 
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was  not  decided,  or  in  effect  decided  the  other  way:  Chip- 
man  V.  Hastings,  50  Cal.  310. 

Counsel  for  appellants  concedes  that  the  judgment  re- 
covered by  Chapman  did  not  inure  to  the  benefit  of  his 
clients,  but  contends  that  as  he  finally  recovered  possession, 
such  possession  related  back  to  the  time  of  bringing  his  ac- 
tion; and  under  the  well-established  rule  that  the  possession 
of  one  tenant  in  common  is  the  possession  of  all,  the  appel- 
lants must  be  regarded  as  having  been  in  possession,  and  the 
respondent  Quinn  to  have  been  ousted  at  the  time  such  action 
was  commenced. 

We  think  the  learned  counsel  for  appellants  has  conceded 
too  much.  If  the  judgment  of  Chapman  did  not  inure  to  the 
benefit  of  the  appellants,  their  title  is  undoubtedly  lost  by  ad- 
verse possession.  It  is  only  by  the  aid  of  such  judgment  that 
his  position  that  Quinn  was  in  contemplation  of  law  out  of 
possession  from  the  time  the  action  was  commenced  can  be 
maintained. 

The  complaint  of  Chapman  against  Quinn  presented  two 
questions  for  litigation,  viz.,  the  title  to  the  undivided  half  of 
the  property,  and  the  right  to  the  possession  of  the  whole 
thereof.  Quinn  might  have  defeated  the  action  entirely  by 
proving  that  Chapman  had  no  title  to  the  property.  He  might 
have  defeated  a  recovery  of  the  undivided  half  of  the  land  not 
claimed  by  Chapman,  by  showing  that  he,  Quinn,  was  the 
owner,  or  entitled  to  the  possession  of  the  same.  He  did  neither. 
Therefore  the  judgment  in  that  case  is,  as  between  him  and 
Chapman,  conclusive  against  him  that  he  was  a  mere  tres- 
passer upon  the  land  at  the  time  the  action  was  commenced, 
and  that  Chapman,  as  one  of  the  tenants  in  common  of  the 
property,  was  then  entitled,  as  against  him,  to  the  possession 
of  the  whole  thereof.  If  Chapman  had,  as  such  tenant  in  com- 
mon, gone  into  the  actual  possession  at  that  time,  his  posses- 
sion would  have  been  that  of  all  of  the  owners,  and  they  would, 
in  contemplation  of  law,  have  been  in  possession.  Did  his  re- 
covery of  possession  under  the  circumstances  have  the  same 
effect?  One  tenant  in  common  may  maintain  a  separate  ac- 
tion to  recover  possession  of  his  interest  in  the  property.  In 
such  case,  his  title  and  right  to  possession  alone  is  involved, 
and  the  judgment  cannot  operate  for  or  against  the  other 
owners:  Williams  v.  Sutton,  43  Cal.  71;  Walker  v.  Ferryman, 
23  Ga.  309.  But  such  tenant  may  maintain  an  action  against 
a  mere  trespasser  for  the  possession  of  the  whole  of  the  prop^ 


172  Newman  v.  Bank  of  California.  [Cal. 

erty:  Williams  y.  Sutton,  supra;  Chipman  v.  Hastings,  50  Cal, 
310. 

The  right  to  recover  the  whole  might  have  been  defeated 
by  a  showing  that  at  the  time  the  suit  was  brought  the  de- 
fendant had  acquired  the  title  of  the  other  owners  by  deed, 
estoppel,  the  statute  of  limitations,  or  otherwise,  as  one  tenant 
in  common  may  be  barred  of  his  rights,  and  another  not:  Mc- 
Farland  v.  Stone,  17  Vt.  173;  44  Am.  Dec.  325;  Branson  v. 
Adams,  10  Ohio,  136. 

It  may  be  conceded,  also,  though  we  do  not  decide  it,  that, 
as  to  any  claim  of  title  existing  at  the  time  the  suit  was  com- 
menced against  those  defendants  not  suing,  the  defendant  in 
that  action  was  not  concluded,  as  between  him  and  the  ten- 
ants not  suing. 

But  the  question  here  is  quite  a  diflFerent  one.  Can  he  ob- 
tain title  by  possession  subsequent  to  the  bringing  of  the 
action,  when  the  right  to  such  possession,  not  only  as  to  a  part 
but  as  to  the  whole  of  the  land,  is  put  in  issue  in  the  case,  and 
finally  determined  against  him?  We  are  quite  clear  that  he 
cannot.  As  between  him  and  Chapman,  the  judgment  deter- 
mines that  he  was,  from  the  time  the  action  was  commenced,  in 
the  wrongful  possession  of  the  property,  and,  as  between  them, 
this  question  of  the  right  to  such  possession  relates  to  the  time 
the  suit  was  brought,  and  from  that  time,  as  between  them, 
his  possession  conferred  no  title.  The  effect  of  the  judgment, 
and  the  enforcement  thereof  by  the  writ  of  possession,  was  to 
make  Quinn's  possession  of  the  whole  tract  the  possession  of 
Chapman  from  the  time  the  action  was  commenced.  If  not, 
Quinn  could  have  resisted  the  enforcement  of  the  writ  by  say- 
ing, "I  had  no  title  to  the  undivided  half  of  the  property  not 
claimed  by  you  when  you  recovered  3'our  judgment,  but  I  have 
since  obtained  it  by  remaining  in  possession;  therefore,  you 
are  not  now  entitled  to  the  possession  of  that  half,  but  only  to 
the  possession  jointly  with  me  as  your  tenant  in  common." 
This  he  certainly  could  not  do  as  against  Chapman. 

Now,  if,  in  contemplation  of  law,  Chapman  was  in  posses- 
sion from  the  time  he  commenced  his  action,  for  the  same 
reason  Quinn  must  be  regarded  as  out  of  possession.  Chap- 
man's possession  was  the  possession  of  the  appellants:  Unger 
v.  Mooney,  63  Cal.  568;  49  Am.  Rep.  100;  Olneyv.  Sawyer,  54 
Cal.  380. 

Therefore,  they  were  in  possession,  and  the  statute  of  limi- 
tations could  not  run  against  them. 
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So  far  the  judgment  of  Chapman,  and  subsequent  proceed- 
ings under  it,  inured  to  the  benefit  of  the  appellants  and  pre- 
served their  title. 

While  the  cases  cited  by  the  respondent  support  the  general 
doctrine  that  a  judgment  for  or  against  one  tenant  in  common 
does  not  affect  the  rights  of  his  co-tenants,  they  do  not  reach 
the  question  presented  here.  Some  of  the  language  used  may 
be  so  construed  as,  in  general  terms,  to  cover  the  question  under 
consideration,  but  they  do  not  determine  it. 

In  some  of  the  cases  the  doctrine  that  a  judgment  recovered 
by  one  tenant  in  common  does  not  inure  to  the  benefit  of 
another  is  placed  upon  the  express  ground  that  he  cannot  re- 
cover the  possession  of  the  whole  property,  but  only  his  own 
undivided  share:  Mobley  v.  Bruner,  59  Pa.  St.  483;  98  Am. 
Dec.  360;  Bennett  v.  HethingtoUy  16  Serg.  &  R.  196;  Gray  v. 
Givens,  26  Mo.  291,  302. 

The  conclusion  reached  must  necessarily  follow  from  such  a 
rule,  as  the  right  of  possession  as  to  the  interest  of  other  own- 
ers is  not  involved  or  determined.  But,  as  we  have  seen,  the 
rule  is  the  other  way  in  this  state. 

In  some  of  the  cases  cited  the  right  of  one  tenant  in  com- 
mon to  recover  the  whole  of  the  land  from  a  mere  trespasser  is 
recognized,  and  those  cases  tend  to  confirm  the  conclusion  w 
have  reached,  but  are  not  decisive  of  the  question:  Read  v» 
Allen,  56  Tex.  176,  182;  Read  v.  Allen,  56  Id.  182, 190;  Stovall  v. 
Carmichael,  52  Id.  388;  Pendergrast  v.  Gallatt,  10  Ga.  218,  224; 
McFarland  v.  Stone,  17  Vt.  165,  175;  44  Am.  Dec.  325. 

For  the  reasons  stated,  we  think  the  court  below  erred  in 
holding  the  respondent  Quinn  to  be  the  owner  of  the  undivided 
half  of  the  land. 

Judgment  reversed,  with  instructions  to  the  court  below  to 
modify  its  conclusions  of  law  in  accordance  with  this  opinion, 
and  to  render  judgment  on  the  findings  in  favor  of  the  appel- 
lants. 


Co-TBNANCT.  —  Possession  of  one  co-tenant  is  possession  of  all  the  tenants 
in  common:  Page  v.  Branch,  97  N.  C.  97;  2  Am.  St.  Rep.  281,  and  note  284; 
Hudson  V.  Coe,  79  Me.  83;  1  Am.  St.  Rep.  288;  and  entry  by  one  co-tenant 
inures  to  the  benefit  of  all:  Hudson  v.  Coe,  79  Me.  83;  1  Am.  St.  Rep.  288, 
and  note;  Rodney  v.  McLaughlin,  97  Mo.  426. 

Co-tenancy.  — Action  by  one  co-tenant  against  a  third  person:  See  Peck 
V.  McLean,  36  Minn.  228;  1  Am.  St  Rep.  665,  and  cases  in  note  669.  One 
tenant  in  common  may  recover  the  whole  estate  against  a  stranger:  McFar- 
land V.  Stone,  17  Vt.  165;  44  Am.  Dec.  325.     One  co-tenant  czuinot  recover 
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in  ejectment  for  the  benefit  of  all  the  co-tenants,  but  he  can  recover  his 
aliquot  part  of  the  common  property:  Mobley  v.  Bruner,  59  Pa.  St.  481;  98 
Am.  Dec.  360,  and  note  363.  One  co-tenant  may  maintain  an  action  in  tres- 
pass to  try  title  for  the  recovery  of  the  entire  common  property  against  a 
trespasser:  Telfener  v.  Dillard,  70  Tex.  139;  but  see  Lee  v.  Turner,  71  Id. 
264;  Becnel  v.   Waguespack,  40  La.  Ann.  109. 

Co-tenancy.  —  Statute  of  Limitations  may  run  against  the  estate  of 
one  co-tenant  without  aflfecting  such  other  co-tenants  as  are  under  disabili* 
ties:  McFarland  v.  Stone,  17  Vt.  165;  44  Am.  Deo.  326,  aod  note  328. 


Tappan  v.  Albany  Brewing  Company. 

[80  Califobnia,  670.] 
COKVIRM ATIOK    OF    SalE  —  AGREEMENT    NOT   TO   BbSIST.  —  AoREIHENT   B>- 

TWBSN  A  Purchaser  at  a  Partition  Sale  and  a  Tenant  in  Comhoit, 
who  believes  that  the  common  property  has  been  sold  for  much  less  than 
its  value,  that  the  latter  will  not  object  to  such  sale,  and  will  permit  it 
to  be  confirmed  by  the  court,  and  that  the  former  will  thereupon  pay  the 
latter  one  thousand  dollars,  is  a  fraud  upon  the  court  and  the  parties  to 
the  action,  and  no  court  will  aid  either  party  to  enforce  it. 

N.  D.  Anderson,  for  the  appellant. 
Thomas  H.  Smith,  for  the  respondent. 

Works,  J.  The  complaint  in  this  case  alleges,  in  substance, 
that  an  action  for  partition  of  certain  real  estate  having  been 
brought,  judgment  was  rendered,  decree  for  the  sale  of  the 
property  entered,  and  the  property  sold  to  the  defendant;  that 
the  property  was  sold  for  much  less  than  its  real  value;  that 
the  plaintiff's  assignor,  who  was  one  of  the  defendants,  and  a 
tenant  in  common  of  the  real  estate,  being  dissatisfied  with 
the  price  at  which  the  property  was  sold,  was  about  to  com- 
mence proceedings  to  prevent  the  confirmation  of  the  sale  by 
the  court;  that  the  defendants,  to  induce  her  not  to  make  such 
objections,  agreed  to  pay  her  one  thousand  dollars  additional 
for  her  interest  in  the  property  immediately  upon  the  sale 
being  confirmed,  and  that  she,  relying  upon  such  promise, 
and  in  consideration  thereof,  refrained  from  making  objections 
to  the  confirmation  of  said  sale,  and  that  no  objection  being 
made,  the  sale  was  duly  confirmed. 

The  defendant  paid  one  hundred  dollars  of  the  amount,  and 
this  action  is  to  recover  the  balance  of  nine  hundred  dollars. 

The  court  below  overruled  a  demurrer  to  the  complaint,  and 
the  defendant  failing  to  answer,  judgment  was  entered  against 
it,  and  it  appeals. 
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The  demurrer  should  have  been  sustained.  The  contract 
was  a  fraud,  not  only  upon  the  court,  whose  duty  it  was  to 
pass  upon  and  confirm  or  set  aside  the  sale,  but  upon  the  par- 
ties in  the  action  of  partition.  It  was  the  plain  duty  of  the 
plaintiff's  assignor,  if  she  knew  of  any  valid  reason  why  the 
sale  should  have  been  set  aside  or  not  confirmed,  to  make  it 
known  to  the  court  and  her  co-defendants. 

It  is  contended  by  the  respondent  that  this  was  nothing 
more  than  the  payment  of  a  sum  of  money  by  way  of  a  com- 
promise of  litigation,  and  that  such  contracts  have  been  upheld. 
We  do  not  so  construe  the  agreement.  It  was  a  promise  to 
pay  a  consideration  for  the  concealment  of  a  fact  from  the 
court  and  the  parties  material  to  the  rights  of  said  partieH, 
and  which  it  was  her  duty  to  make  known.  Such  a  contract 
was  against  public  policy,  and  neither  party  should  receive 
the  aid  of  the  courts  to  enforce  it:  Beard  v.  Beard,  65  Cal.  SSC). 

The  judgment  is  reversed,  with  instructions  to  the  court  be- 
low to  sustain  the  demurrer  to  the  complaint. 


Judicial  Sales.  —  Any  act  preventing  competition  among  bidders  at  a 
sale,  on  the  part  of  the  auctioneer,  or  the  persons  causing  the  sale,  vitiates 
such  sale:  Farr  v.  Sim8,  Rich.  Eq.  Cas.  122;  24  Am.  Dec.  396;  Jenkins  v. 
Frink,  30  Cal.  586;  89  Am.  Dec.  134. 

Agreement  of  Lien  Creditors,  whereby  some  of  them  are  not  to  bid  at 
a  sale  of  the  property  to  enforce  their  liens,  is  against  public  policy,  though 
such  property  is  not  of  sufficieui:  value  to  satiafy  the  liens:  Barton  v.  Benson, 
126  Pa.  St.  431;  12  Am.  St.  Rep.  883. 


Treadwell  V,  Whittieb. 

[80  California,  575.] 

Damaobs,  General  and  Special,  What  are.  —  Damages  which  necessa- 
rily result  from  the  act  complained  of  are  denominated  general  damages, 
and  may  be  proved  under  the  ad  damnum  clause  or  general  allegation 
of  damages,  while  those  which  are  the  natural  consequences  of  the  act 
complained  of,  luid  not  the  necessary  result  of  it,  are  termed  special  dam- 
ages. 

Damages  not  Necessarily  Resulting  from  the  Act  Donb  must  bh 
Sfeciallt  Pleaded,  or  the  plaintiff  will  not  be  permitted  to  give  evi- 
dence of  them  at  the  trial. 

Damages  for  Permanent  Loss  and  Injury,  Spbcial  Plbadino  of.  — 
The  court  may  instruct  the  jury  to  take  into  consideration  permanent 
loss  and  injury  arising  to  plaintifiF  from  the  injuries  set  out  in  the  com- 
plaint which  render  him  less  capable  of  attending  to  his  business  than 
he  would  have  been  if  the  injury  had  not  been  received,  where  the  ex- 
tent and  nature  of  the  plaintiff's  injuries  are  alleged  in  the  complaint, 
and  they  are  such  as  must  necessarily  render  him  less  able  to  attend  to 
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his  bnriness  than  before.  The  future  eflFect  of  injuries  is  not  special  dam- 
ages, which  must  be  alleged,  but  general  damages,  which  necessarily  flow 
from  injuries  received. 

Nbolioence  —  BcRDBN  OF  Pboof.  —  When  plaintiff  shows  that  he  has  been 
injured  by  the  breaking  of  machinery  which  was  under  the  control  and 
management  of  the  defendant,  he  makes  out  a  case  which  entitles  him, 
if  not  rebutted,  to  recover  from  the  defendant.  The  burden  is  then 
thrown  on  the  defendant  to  show  that  he  was  not  guilty  of  negligence 
for  which  he  must  be  charged. 

Passkngkr-elkvators. — A  Person  Injured  bt  the  Breaking  of  the 
machinery  of  a  passenger-elevator  has  a  right  to  recover  against  the  per- 
sons by  whom  it  was  controlled,  in  the  absence  of  evidence  on  the  part  of 
the  defendant  showing  that  he  was  free  from  fault  or  neglect. 

iNSTRUCTiONa  —  Proof  TO  A  MoRAL  CERTAINTY.  —  Defendants  are  not  en- 
titled to  have  a  jury  instructed  that  their  fault  or  negligence  must  be 
established  to  a  moral  certainty  when  the  jury  have  already  been  told  by 
the  court  "  that  plaintiff,  in  order  to  recover  in  this  action,  must  prove  to 
your  satisfaction  that  defendants  have  been  guilty  of  some  fault  or  neg- 
ligence, and  must  also  prove  what  that  fault  or  negligence  was,  and  this 
plaintiff  must  do  by  a  preponderance  of  evidence. "  The  effect  of  such 
instruction  is  the  same  as  if  the  jury  had  been  instructed  that  they  must 
be  convinced  by  the  evidence  to  a  moral  certainty. 

Elevators.  —  The  Care  and  Diligence  Expected  of  Persons  Using  an 
Elevator  in  their  Place  of  Business  is  the  same  as  that  resting  on 
carriers  of  passengers  by  a  coach  or  railway;  and  the  latter  are  liable  for 
the  slightest  neglect  in  regard  to  the  vehicles  provided  for  them,  and  are 
held  to  extraordinary  diligence  and  care  in  their  management. 

Carrier  of  Passenger  is  Bound  to  the  Utmost  Care  and  Diligencb 
of  Cautious  Persons,  and  is  responsible  for  any,  though  the  smallest, 
neglect.  His  undertaking  is  to  carry  his  psissengers  with  safety,  as  far 
as  human  power  and  foresight  can  do  so. 

Elevators.  —  A  Person  Running  an  Elevator  in  his  Place  of  Busi- 
ness must  be  held  to  undertake  to  carry  safely  persons  riding  therein  m 
fully  as  human  care  and  foresight  can  do. 

Carriers  of  Passengers  must  Use  the  Utmost  Care  and  Diligence  i» 
Providing  safe,  suitable,  and  sufficient  vehicles  for  the  conveyance  of 
their  passengers. 

Carrier  of  Passengers  is  Responsible  for  Defects  Which  might  hayb 
BEEN  Discovered  by  the  most  careful  and  thorough  examination. 

Elevator,  Testing.  — If  an  Accident  is  Caused  by  a  Defect  or  Fault 
in  one  of  the  piston-rods  of  an  elevator,  the  owner  thereof  is  answerable 
to  the  person  injured  thereby,  unless  such  defect  or  fault  could  not  have 
been  discovered  on  a  reasonable  and  careful  examination  according  to 
the  best  known  tests  reasonably  practicable. 

Elevators,  Manufacturer's  Want  of  Care  and  Skill  —  Owner  of  Ele- 
vator IS  NOT  Excluded  from  the  Degree  of  Care  and  Diligence 
otherwise  exacted  of  him  by  the  fact  that  the  elevator  in  use  was  con- 
structed by  a  competent  and  skillful  manufacturer,  from  whom  it  was 
purchased.  Such  manufacturer  is  a  mere  agent  and  servant  in  the  con- 
•truction  of  the  elevator,  for  whose  want  of  care  the  owner  of  the  ele- 
vator becomes  responsible.  The  obligation  of  care  and  foresight  rests 
on  the  person  using  the  elevator,  and  he  cannot  shift  it  from  himself  to 
,  another  person. 
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Klsyatobs  —  Instrttctions.  —  In  aa  action  to  recover  for  injuries  stistainedi 
in  an  elevator  accident,  the  following  instruction  is  not  erroneous:  "Thai 
the  defendants  owed  it  aa  a  duty  to  the  persons  using  the  elevator  in- 
their  store,  either  aa  customers  or  by  their  invitation  or  request,  to  use 
all  reasonable  means  and  efforts  to  furnish  good  and  well-constructed', 
machinery,  adapted  to  the  purposes  of  its  use,  of  good  material,  and  of* 
the  kind  which  is  found  to  be  safest  when  applied  to  use;  and  whil»- 
they  were  not  required  to  seek  and  apply  every  new  invention,  they 
must  adopt  such  as  are  found  by  experience  to  combine  the  greatest 
safety  with  practical  use. " 

OwNSBS  or  Elkvators  must  Kkep  Pack  with  Scibnob,  Akt,  and  Modkrk- 
Improvshbnt  in  supplying  safe  vehicles,  machinery,  and  appliances  for- 
their  use. 

BuTATOBS,  Wakninq  Given  TO  OwKEBS  o».  —  EviDBNOB  in  an  action  to 
recover  for  injuries  received  for  an  elevator  accident  may  be  received  t& 
■how  that  the  defendants  had  been  told  that  they  were  operating  the 
elevator  carelessly  and  were  not  exercising  more  care,  because  it  tend& 
to  establish  that  the  defendants  knew  that  they  were  operating  it  care 
lessly  and  incautiously. 

McAllister  and  Bergin,  D.  M.  Delmas,  and  S.  C.  DensoUj  for« 
the  appellants. 

Lloyd  and  Wood,  and  Oarher  and  Bishop,  for  the  respondent:.. 

Thornton,  J.  The  plaintiff  brought  this  action  to  recover 
damages  for  injuries  to  his  person,  caused  by  the  falling  of  at* 
hydraulic  elevator  operated  by  defendants  in  their  store,  on 
which  he  (plaintifiF)  was  riding  at  the  time.  The  cause  waa 
tried  before  a  jury.  Verdict  and  judgment  passed  for  plain- 
tiff, and  the  defendants  prosecute  this  appeal  from  the  judg- 
ment, and  from  an  order  denying  their  motion  for  a  new  trial. 

The  action  is  based  on  the  negligence  of  the  defendants  in 
using  the  elevator  with  broken,  insecure,  and  insufficient  ma- 
chinery, in  not  taking  proper  care  of  such  machinery,  and  iu 
the  running  and  operating  of  the  elevator,  in  consequence  of 
which  the  plaintiff,  without  any  fault  or  negligence  on  his 
part,  received  the  injuries  of  which  he  complains. 

We  insert  here  the  averments  of  the  complaint  specifically 
setting  forth  the  cause  of  action :  — 

"  That  defendants  are,  and  at  all  times  hereinafter  men- 
tioned were,  copartners  in  business,  using  trade  and  commerce 
at  the  city  and  county  of  San  Francisco  under  the  firm  name 
and  style  of  Whittier,  Fuller,  &  Co. 

"That  the  said  defendants  as  copartners  did  at  the  times 
hereinafter  mentioned  conduct  and  carry  on  business  in  a 
building  at  the  southwest  corner  of  Pine  and  Front  streets,  in 
said  city  and  county,  comprising  three  stories,  or  floors,  and  a 
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basement,  and  the  defendants  at  said  times  had  owned  and 
maintained  an  elevator,  or  hoist,  operated  by  machinery,  situ- 
ated in  the  basement  of  said  building,  and  wholly  under  the 
control  and  management  of  the  said  defendants  and  in  their 
exclusive  use,  which  said  hoist  or  elevator  was  used  and  in- 
tended to  be  used  by  defendants  for  the  purpose  of  transport- 
ing and  carrying  their  customers,  and  those  in  said  building 
for  the  purpose  of  trading  with  them,  or  such  persons  as  they 
might  request  to  be  so  transported,  and  their  merchandise,  to 
and  from  the  different  floors  or  stories  of  said  building. 

"  That  heretofore,  to  wit,  on  the  twenty-third  day  of  Decem- 
ber, 1878,  this  plaintiff,  being  lawfully  in  the  said  store  or 
building  of  the  defendants  as  a  customer,  and  for  the  purpose 
of  trading  with  defendants,  was  requested  by  the  said  defend- 
ants to  get  upon  the  said  hoist,  or  elevator,  for  the  purpose  of 
being  carried  from  the  upper  or  third  floor  of  said  building  to 
the  lower  or  street  floor  thereof;  and  then  and  there  the  said 
plaintiff,  in  pursuance  of  such  request,  got  into  the  said  ele- 
vator, or  hoist,  for  the  purpose  aforesaid,  and  immediately 
thereupon,  when  the  said  defendants  undertook  to  transport 
or  lower  the  said  plaintiff  from  the  said  upper  or  third  floor 
to  the  lower  or  street  floor  of  their  said  store,  the  said  hoist,  or 
elevator,  by  reason  of  the  broken,  insecure,  and  insufficient 
machinery  by  which  the  same  was  run,  and  by  reason  of  the 
negligent  and  careless  conduct  of  the  defendants  in  the  care  of 
the  said  machinery,  and  in  the  running  and  operating  of  the 
same,  and  in  the  running  and  operating  of  the  said  hoist  or 
elevator,  without  any  fault  or  negligence  on  plaintiff's  part 
whatsoever,  was  precipitated  from  said  upper  or  third  floor 
into  the  basement  of  said  building  with  great  and  excessive 
rapidity  and  violence,  and  the  plaintiff  was  thereby  greatly 
bruised,  broken,  damaged,  and  injured  in  his  body  and  limbs, 
and  became  and  was  thereby  made  sick,  sore,  lame,  and  dis- 
ordered, and  so  remained  for  a  long  space  of  time,  to  wit,  from 
thence  hitherto,  and  said  plaintiff  sustained  a  fracture  of  his 
left  leg  in  the  ankle-joint,  and  was  otherwise  seriously  injured, 
BO  that  he  was  confined  to  his  bed  for  a  long  period  of  time,  to 
wit,  three  months,  and  was  thereafter  for  a  period  of  four 
months  unable  to  walk,  save  with  crutches,  and  his  said  left 
leg,  by  reason  of  said  fracture,  is  and  always  will  be  shorter 
than  his  other  or  right  leg,  and  the  plaintiff  has  sustained 
-other  and  internal  injuries  from  which  he  can  never  recover, 
and  the  same  will  and  do  permanently  affect  and  impair  the 


Sept.  1889.]  Tbeadwell  v.  Whittieb.  179 

health,  strength,  and  activity  of  plaintiff,  and  said  plaintiff, 
for  a  long  period  of  time,  to  wit,  ever  since  said  accident,  has 
Buffered  great  pain  of  body  and  anguish  of  mind. 

"That  plaintiff,  at  the  time  aforesaid,  had  no  notice  or 
knowledge  that  the  machinery  whereby  the  said  elevator,  or 
hoist,  was  run  or  operated  was  out  of  order,  or  broken,  or  in- 
secure, and  defendants  had  full  notice  and  knowledge  thereof." 

On  the  argument  and  in  the  briefs,  several  points  were  and 
are  elaborately  discussed  and  presented  for  consideration  and 
determination.  To  the  consideration  of  these  points  we  pro- 
ceed in  the  order  in  which  they  were  presented  by  counsel  for 
defendants  (appellants  here)  on  the  oral  argument. 

1.  It  is  argued  that  the  court  erred  in  giving  the  tenth  in- 
struction requested  by  the  plaintiff.  That  instruction  was 
given  in  these  words:  "  If,  under  the  evidence  and  instructions 
of  the  court,  the  jury  find  for  plaintiff,  then,  in  assessing  the 
plaintiff's  damages,  the  jury  may  take  into  consideration,  not 
only  the  loss  and  immediate  damage  arising  from  the  injuries 
received  at  the  time  of  the  accident,  but  also  the  permanent 
loss  and  damage,  if  any  is  proved,  arising  from  any  disability 
resulting  to  the  plaintiff  from  the  injury  in  question,  which 
renders  him  less  capable  of  attending  to  his  business  than  he 
would  have  been  if  the  injury  had  not  been  received." 

It  is  said  by  counsel  for  defendants  that  the  loss  or  impair- 
ment of  the  capacity  to  attend  to  business  is  in  the  nature  of 
special  damages,  and  must,  as  such,  be  specially  pleaded; 
that  if  not  specially  pleaded,  no  evidence  can  be  introduced  to 
show  diminished  capacity  for  business,  nor  any  inquiry  legiti- 
mately made  in  respect  to  it. 

The  allegation  of  damage  in  the  complaint  has  been  quoted 
above  at  large.  It  is  averred  and  set  forth  by  plaintiff  that 
by  reason  of  his  fall  he  was  greatly  bruised,  broken,  damaged, 
and  injured  in  his  body  and  limbs,  and  became  and  was 
thereby  made  sick,  sore,  lame,  and  disordered,  and  so  re- 
mained up  to  the  time  of  action  brought;  that  he  sustained  a 
fracture  of  his  left  leg  in  the  ankle-joint,  and  was  otherwise 
seriously  injured,  so  that  he  was  confined  to  his  bed  for  three 
months,  and  for  a  period  of  four  months  thereafter  was  unable 
to  walk  except  with  crutches;  that  his  left  leg,  by  reason  of 
the  fracture,  is  and  always  will  be  shorter  than  his  right  leg; 
that  he  sustained  other  and  internal  injuries  from  which  he 
will  never  recover,  and  the  same  will  and  do  permanently  af- 
fect and  impair  his  health,  strength,  and  activity;  and  that 
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ever  since  the  fall  he  has  sufifered  great  pain  of  body  and  an- 
guish of  mind. 

Damages  which  necessarily  result  from  the  act  complained 
of  are  denominated  general  damages,  and  may  be  proved  un- 
der the  ad  damnum  clause  or  general  allegation  of  damage* 
while  those  which  are  the  natural  consequences  of  the  act 
complained  of,  and  not  the  necessary  result  of  it,  are  termed 
special  damages. 

The  defendant  must  be  presumed  to  be  aware  of  the  dam- 
ages which  necessarily  result  from  the  act  done,  and  therefore 
he  cannot  be  held  to  be  taken  by  surprise  when  proof  is  offered 
of  such  necessarily  resulting  damage.  But  as  to  the  damage 
naturally,  though  not  necessarily,  resulting  from  the  act  done, 
the  defendant  cannot  be  presumed  to  be  aware  of,  and  there- 
fore, in  order  to  prevent  a  surprise  on  defendant,  it  must  be 
specially  set  forth  in  the  complaint,  or  the  plaintiff  will  not  be 
permitted  to  give  evidence  of  it  at  the  trial.  On  this  subject 
see  Chitty's  Pleading,  16th  Am.  ed.,  348;  2  Greenl.  Ev.,  sec. 
254;  Stevenson  v.  Smith,  28  Cal.  103;  87  Am.  Dec.  107;  Potter 
V.  Fremont,  47  Cal.  165;  Hunter  v.  Stewart,  47  Me.  419. 

Now,  considering  the  physical  injuries  complained  of  and 
set  forth  in  the  complaint  by  plaintiff,  viz.,  the  fracture  of  his 
right  leg,  by  reason  of  which  it  will  always  be  shorter  than 
his  other  leg,  and  that  he  has  sustained  other  and  internal  in- 
juries from  which  he  can  never  recover,  and  which  will  per- 
manently impair  his  health,  strength,  and  activity,  the  court 
will  not  be  straying  from  the  rule  above  stated  if  it  directs  the 
jury,  in  assessing  the  amount  of  damages  sustained  by  plain- 
tiff, to  take  into  consideration  the  permanent  loss  and  damage, 
if  any  is  proved,  arising  from  any  disability  resulting  to  the 
plaintiff  from  the  injury  complained  of,  which  renders  him 
less  capable  of  attending  to  his  business  than  he  would  have 
been  if  the  injury  had  not  been  received. 

The  court  in  this  instruction  only  directed  the  jury  to  take 
into  consideration,  is  assessing  the  damages,  such  as  neces- 
sarily resulted  from  the  injuries  set  forth  in  the  complaint, 
if  such  injuries  were  proved  by  the  evidence.  That  the  in- 
juries set  forth  will  necessarily  render  a  person  less  capable  of 
attending  to  his  business  is  clearly  apparent,  and  no  argu- 
ment is  needed  to  make  it  clear. 

The  conclusion  here  reached  is  sustained  by  the  rulings  in 
the  following  cases:  Morris  v.  C,  B.,  &  Q.  R.  R.  Co.,  46  Iowa» 
30;  Conner  v.  Pioneer  etc.  Co.,  29  Fed.  Rep.  681;   Wade  v.  Le- 
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roy,  20  How.  44;  Nebraska  v.  Campbell,  2  Black,  592;  ElTchaH 
V.  Better,  26  Ind.  140;  Indianapolis  v.  Gaston,  58  Id.  224;  Pot- 
ter V.  Metropolitan  R.  R.  Co.,  28  L.  T.,  N.  S.,  735;  McKeever  v. 
3far^e<  iS<m<  R.  R.  Co.,  59  Cal.  294;  Bradbury  v.  5en(on,  69 
Me.  199;  Baltimore  etc.  R.  R.  Co.  v.  Wightman,  29  Gratt.  431, 
440,  441;  26  Am.  Rep.  384;  Tyson  v.  Booth,  100  Mass.  266; 
Roberts  v.  Graham,  6  Wall.  578;  Ward  v.  5'mte/i,  11  Price, 
19. 

We  refer  particularly  to  the  case  of  Wade  v.  Leroy,  above 
cited.  In  that  case  the  court  said:  "  The  evidence  conduced 
to  prove  that  the  plaintifl'  was  seriously  injured."  Subse- 
quently in  the  opinion  these  observations  were  made:  "That 
before  that  time  he  had  been  concerned  in  conducting  a  busi- 
ness that  required  a  degree  of  mental  and  bodily  vigor,  and 
that  his  time  was  of  some  pecuniary  value,  or  that  he  had 
suffered  a  loss  of  some  profit;  and  that,  after  some  detention 
in  New  York,  he  returned  to  his  house  in  an  infirm  condition, 
—  so  infirm  that  his  medical  attendant  and  adviser  deemed 
him  incapable  of  pursuing  any  ordinary  business  occupation, 
and  advised  him  to  abstain  from  personal  exertion." 

"This  evidence  would  certainly  assist  a  jury  to  determine 
that  the  plaintifi"  has  sustained  an  injury  of  no  slight  char- 
acter, —  an  injury  to  his  person  which  was  followed  by 
expense,  sufiering,  and  loss  of  time,  which  had  for  him  a 
pecuniary  value.  These  were  the  direct  and  necessary  conse- 
quences of  the  injury,  and  sustained  strictly  and  almost  ex- 
clusively as  an  effect  from  it." 

In  Bradbury  v.  Benton,  above  cited,  the  action  was  for  a 
personal  injury,  and  no  special  damages  were  alleged.  The 
point  was  as  to  the  recovery  of  prospective  damages.  As  to 
this  the  court,  per  Libby,  J.,  said:  "In  legal  contemplation, 
all  damages  which  will  be  sustained  as  the  effect  of  the  injury 
are  sustained  immediately.  The  future  effect  of  the  injuries 
is  not  special  damages,  which  must  be  alleged,  but  general 
damages,  which  necessarily  flow  from  the  injuries  received: 
Hunter  v.  Stewart,  47  Me.  419.  The  declaration  specifically 
describes  the  injuries  received.  It  is  sufiicient  to  authorize  a 
recovery  of  all  damages  which  had  been  or  would  be  sustained 
by  the  plaintiff  as  the  natural  and  ordinary  effect  of  the  in- 
juries." 

We  will  remark  here  that  in  our  judgment  the  words  "his 
business,"  used  in  the  instruction,  referred  to  any  business 
which  plaintiff  might  undertake  to  carry  out,  and  that  there 
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is  no  difference  in  meaning  between  the  words  "  his  business  " 

and  "his  ordinary  business." 

Plaintiff  was  entitled  to  the  instruction  as  given,  and  the 
court  committed  no  error  in  giving  it. 

2.  The  defendants  requested  the  court  to  give  the  following 
instruction:  "  Plaintiff,  in  order  to  recover  in  this  action,  must 
prove  to  your  satisfaction  that  defendants  have  been  guilty  of 
some  fault  or  negligence,  and  must  also  prove  what  that  fault 
or  negligence  was,  and  this  plaintiff  must  do  by  a  preponder- 
ance of  evidence  and  to  a  moral  certainty." 

This  instruction  was  refused  by  the  court  as  asked,  and  to 
this  refusal  defendants  excepted. 

The  court  struck  out  the  words  at  the  end  of  the  request 
"and  to  a  moral  certainty,"  and  gave  it  as  thus  modified.  To 
this  defendants  also  excepted. 

It  is  argued  by  defendants  that  they  were  entitled  to  have 
the  instruction  given  as  asked,  by  reason  of  the  provisions  of 
section  1826  of  the  Code  of  Civil  Procedure.  That  section  is 
as  follows:  "The  law  does  not  require  demonstration;  that  is, 
such  a  degree  of  proof  as,  excluding  possibility  of  error,  pro- 
duces absolute  certainty;  because  such  proof  is  rarely  possi- 
ble. Moral  certainty  only  is  required,  or  that  degree  of  proof 
which  produces  conviction  in  an  unprejudiced  mind." 

We  are  inclined  to  the  opinion  that  giving  the  instruction 
as  asked  would  have  been  error,  and  that  the  giving  it  as 
modified  was  also  error. 

The  law  does  not  put  on  the  plaintiff  the  burden  of  proving, 
not  only  fault  or  negligence  on  the  part  of  the  defendants,  but 
also  "what  that  fault  or  negligence  was."  The  law  requires 
proof  that  plaintiff  has  sustained  an  injury  by  the  breaking  of 
the  machinery  by  which  he  is  carried  or  transported,  and  that 
such  machinery  was  under  the  control  and  management  of  the 
defendant.  When  plaintiff  has  made  such  proof,  he  has  made 
out  a  case  which  entitles  him,  if  not  rebutted  or  disproved,  to 
recover  of  defendant.  The  plaintiff  by  such  proof  has  made  a 
case  showing  negligence  on  the  part  of  defendant.  The  bur- 
den is  then  thrown  on  defendant  to  show  that  he  was  not 
guilty  of  negligence  for  which  he  could  be  charged.  This  he 
can  do  by  going  into  proof  of  the  manner  in  which  the  hurt 
occurred,  and  showing  that  it  was  caused  by  an  inevitable 
causalty,  for  which  the  law  imposed  on  him  no  responsibility, 
or  by  establishing  any  fact  which  relieved  him  of  responsi- 
bility. 
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Take,  for  instance,  the  case  of  a  passenger  alleged  to  be  in- 
jured by  the  negligence  of  a  carrier  in  so  carelessly  driving  a 
coach  on  which  plaintiff  was  a  passenger  that  it  was  over- 
turned, and  plaintiff  was  injured.  The  plaintiff  only  is  called 
on  to  prove  the  overturning  of  the  coach,  and  that  he  was  hurt 
by  it.  This  overturning  the  defendant  is  called  on  to  show 
was  not  caused  by  his  negligence  at  all.  This  he  may  show 
by  direct  proof  that  he  was  not  negligent  at  all,  or  that  the 
overturn  occurred  from  some  latent  defect  in  the  machinery, 
which  broke  and  caused  the  overturn.  The  particular  fault 
or  negligence  may  come  out  on  the  evidence  in  the  cause,  but 
plaintiff  is  not  required  to  prove  what  caused  the  overturn. 

The  above  is  virtually  established  to  be  law  by  two  cases 
decided  by  this  court.  Reference  is  here  made  to  Boyce  v. 
California  Stage  Co.,  25  Cal.  468,  and  Lawrence  v.  Oreen,  70 
Id.  420. 

In  this  case,  the  plaintiff  was  only  called  on  to  show  that 
he  was  hurt  by  the  breaking  of  the  machinery  of  the  elevator 
by  which  he  was  injured.  When  this  is  done,  he  has  made 
out  a  case,  on  which,  there  being  no  other  evidence  introduced, 
he  has  a  right  to  recover. 

The  plaintiff  is  not  called  on  to  make  any  more  particular 
proof  Doubtless  there  are  exceptions  to  this  rule,  but  this 
case  is  not  one. 

For  the  above  reasons,  we  are  inclined  to  think  that  the  in- 
struction asked  and  refused  and  the  instruction  as  given  were 
erroneous. 

But  conceding  that  the  views  above  stated  are  not  tenable, 
we  are  still  of  opinion  that  the  court  below,  by  its  ruling,  com- 
mitted no  error  of  which  defendants  can  complain. 

The  defendants  urge  that  they  are  entitled  to  the  instruc- 
tion that  their  fault  or  negligence  should  have  been  proved 
"to  a  moral  certainty,"  under  the  provisions  of  section  1826 
of  the  Code  of  Civil  Procedure.  That  section  is  fully  quoted 
above. 

By  this  section  that  degree  of  proof  is  required  to  establish 
a  matter  in  dispute  which  produces  conviction  in  an  unpreju- 
diced mind.  When  the  evidence  is  such  as  to  produce  con- 
viction of  the  truth  of  a  fact  in  an  unprejudiced  mind,  such  a 
fact  is  said  to  be  established  to  a  moral  certainty.  Such  evi- 
dence is  deemed  to  be  satisfactory,  and  will  justify  a  verdict. 
It  is  so  declared  in  the  Code  of  Civil  Procedure  by  section 
1835.     When  a  matter  is  proved  to  the  satisfaction  of  a  jury 
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by  a  preponderance  of  evidence,  then  it  can  be  affirmed  that 
ithey  are  convinced  of  its  truth;  and  being  thus  convinced  of 
its  truth,  they  can  base  a  verdict  on  it:  Code  Civ.  Proc,  sec. 
2061,  subd.  5,  and  sec.  1835,  supra.  It  follows  from  the  fore- 
going that  when  the  jury  were  told  that  the  plaintiff,  in  order 
to  recover  in  this  action,  must  prove  to  their  satisfaction  that 
athe  defendants  had  been  guilty  of  what  was  stated  in  the  in- 
struction complained  of,  by  a  preponderance  of  evidence,  they 
were,  in  effect,  told  that  they  must  be  convinced,  from  the 
evidence,  to  a  moral  certainty,  that  defendants  were  so  guilty, 
or  the  plaintiff  was  not  entitled  to  recover.  They  could  not 
be  satisfied  that  the  plaintiff  had  made  such  proof  without 
being  convinced  of  its  proof  to  a  moral  certainty.  The  in- 
struction as  given  was  the  equivalent  of  the  requirements  of 
•section  1826  of  the  Code  of  Civil  Procedure,  and  hence  there 
■was  no  error  in  the  rulings  of  the  court  in  regard  to  the  re- 
quest refused  or  the  instruction  given. 

If  there  was  any  error  committed  by  the  court,  it  was  in 
jgiving  an  instruction  too  favorable  to  defendants,  of  which 
they  cannot  be  heard  to  complain. 

3.  Defendants  contend  that  the  court  erred  in  modifying 
the  instruction  numbered  nine,  requested  by  them. 

The  instruction  as  asked  by  defendants  was  as  follows:  "If 
the  accident  in  question  was  caused  by  a  defect  or  flaw  in  one 
cf  the  piston-rods  of  the  elevator  apparatus,  which  defect  or 
flaw  was  not  discoverable  on  an  ordinary,  reasonable,  and 
careful  examination,  then  your  verdict  should  be  for  the  de- 
fendants." 

The  court  modified  the  instruction  so  as  to  read  as  follows: 
^'If  the  accident  in  question  was  caused  by  a  defect  or  flaw  in 
one  of  the  piston-rods  of  the  elevator  apparatus,  which  defect 
or  flaw  was  not  discoverable  on  a  reasonable  and  careful  ex- 
amination according  to  the  best  known  tests  reasonably  prac- 
ticable, then  your  verdict  should  be  for  the  defendants." 

It  is  said  by  defendants  that  it  was  error  for  the  court  to 
insert  the  words  "according  to  the  best  known  tests  reason- 
ably practicable." 

The  defendants  used  their  elevator  in  lifting  persons  verti- 
oally  to  the  height  of  forty  feet.  That  they  were  carriers  of 
passengers,  and  should  be  treated  as  such,  we  have  no  doubt. 
The  same  responsibilities  as  to  care  and  diligence  rested  on 
them  as  on  the  carriers  of  passengers  by  stage-coach  or  rail- 
way. 
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In  Fairchild  v.  California  Stage  Co.,  13  Cal.  599,  which  was 
an  action  by  a  passenger  against  a  Btage-coach  proprietor,  it 
was  held  that  proprietors  of  stage-coaches  are  not  insurers  or 
warrantors  of  the  safety  of  passengers  to  the  same  extent  as 
common  carriers  of  goods,  still  they  are  liable  for  the  slightest 
neglect,  and  are  held  to  extraordinary  diligence  and  care. 
The  court  cites  sections  592  and  601  a  of  Story  on  Bailments, 
and  Farish  v.  Reigle,  11  Gratt.  711,  62  Am.  Dec.  666,  where 
the  same  rule  is  laid  down.  As  to  the  vehicle,  Judge  Story 
says,  in  section  592,  of  such  proprietors:  "They  are  bound  to 
provide  coaches  reasonably  strong  and  suflEicient  for  the  jour- 
ney, with  suitable  harness,  trappings,  and  equipments,  and  to 
make  a  proper  examination  thereof  previous  to  each  journey." 
And  further:  "Hence  it  has  been  held  that  if  there  is  any 
defect  in  the  original  construction  of  a  stage-coach,  as,  for 
example,  in  an  axle-tree,  although  the  defect  be  out  of  sight, 
and  not  discernable  upon  a  mere  ordinary  examination,  yet  if 
the  defect  might  be  discovered  by  a  more  minute  examination, 
and  any  damage  is  occasioned  thereby,  the  coach  proprietors 
are  answerable  therefor.  The  same  rule  will  apply  to  any  other 
latent  defect,  which  might  be  discovered  by  more  minute  ex- 
amination and  more  exact  diligence,  whereby  the  work  is  not 
roadworthy,  and  a  damage  thereby  occurs  to  any  passenger." 
In  section  601  a,  Justice  Story  says  that  "the  law  will,  in  ten- 
derness to  human  life  and  limb,  hold  the  proprietors  liable  for 
the  slightest  negligence,  and  will  compel  them  to  repel,  by 
satisfactory  proofs,  every  imputation  thereof." 

In  Farish  v.  Reigle,  supra,  the  question  was  directly  raised 
whether  a  stage-coach  proprietor  was  responsible  for  more  than 
ordinary  diligence.  The  court  unanimously  held  that  he  was. 
The  court  approved  of  the  doctrines  of  Justice  Story  on  this 
subject.  In  the  cases  cited,  the  court,  speaking  by  Justice 
Daniel,  said:  "The  liabilities  of  such  carriers  naturally  flow 
from  their  duties.  As  they  are  not,  like  common  carriers  of 
goods,  insurers  against  all  injuries,  except  by  the  act  of  God, 
or  by  public  enemies,  the  inquiry  is  naturally  presented.  What 
is  the  nature  and  extent  of  their  responsibility?  It  is  certain 
that  their  undertaking  is  not  an  undertaking  absolutely  to 
convey  safely.  But  although  they  do  not  warrant  the  safety 
of  passengers  at  all  events,  yet  their  undertaking  and  liability 
go  to  the  extent  that  they  and  their  agents  possess  competent 
skill,  and  that  they  will  use  all  due  care  and  diligence  in  the 
performance  of  their  duty.     But  in  what  manner  (the  author 
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asks)  are  we  to  measure  this  due  care  and  diligence?  Is  it 
ordinary  care  and  diligence,  which  will  make  them  liable  only 
for  ordinary  neglect?  Or  is  it  extraordinary  care  and  dili- 
gence, which  will  render  them  liable  for  slight  neglect?  As 
they  undertake  for  the  carriage  of  human  beings,  whose  lives 
and  limbs  and  health  are  of  great  importance,  as  well  to  the 
public  as  to  themselves,  the  ordinary  principles  in  criminal 
cases,  where  persons  are  made  liable  for  personal  wrongs  and 
injuries  arising  from  slight  neglect,  would  seem  (he  says)  to 
furnish  the  true  analogy  and  rule.  It  has  been  accordingly 
held  that  passenger  carriers  bind  themselves  to  carry  safely 
those  whom  they  [admit]  into  their  coaches,  as  far  as  human 
care  and  foresight  will  go,  that  is,  for  the  utmost  care  and 
diligence  of  very  cautious  persons;  and  of  course  they  are  re- 
sponsible for  any,  even  the  slightest,  neglect":  Sec.  601. 

"  In  section  601  a,  the  further  proposition  is  stated,  that 
*  when  injury  or  damage  happens  to  the  passengers  by  the 
breaking  down  or  overturning  of  the  coach,  or  by  any  other 
accident  occurring  on  the  ground,  the  presumption  prima 
facie  is  that  it  occurred  by  the  negligence  of  the  coachman, 
and  the  onus  probandi  is  on  the  proprietors  of  the  coach  to 
establish  that  there  has  been  no  negligence  whatever,  and  that 
the  damage  or  injury  has  been  occasioned  by  inevitable  casu- 
alty, or  by  some  cause  which  human  care  and  foresight  could 
not  prevent;  for  the  law  will,  in  tenderness  to  human  life  and 
limb,  hold  the  proprietors  liable  for  the  slightest  negligence, 
and  will  compel  them  to  repel  by  satisfactory  proofs  every  im- 
putation thereof.'  " 

This  ruling  in  Fairchild  v.  California  Stage  Co.,  13  Cal. 
599,  was  approved  in  Boyce  v.  California  Stage  Co.^  25  Id.  468, 
and  Lawrence  v.  Oreen,  70  Id.  417,  420,  421. 

It  thus  appears  to  be  settled  law  in  this  state  that  a  propri- 
etor of  stage-coaches  is  liable  for  the  slightest  negligence  in 
regard  to  the  vehicle  provided  by  him;  that  he  is  responsible 
to  his  passenger  for  the  utmost  care  and  diligence  of  very 
cautious  persons. 

In  Rogers  v.  C.  P.  R.  R.  Co.,  67  Cal.  608,  it  was  said  by  the 
court:  "  Manifestly  it  was  the  duty  of  the  defendant,  a  railroad 
company,  to  furnish  alike  to  its  passengers  and  employees  a 
suitable  and  safe  road,  engines,  cars,  and  appliances  for  con- 
ducting its  business,"  etc. 

Certainly  the  degree  of  care  and  diligence  to  be  exercised 
by  a  stage-coach  proprietor  as  to  the  vehicle  to  be  provided  by 
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him  for  the  carriage  of  passengers  is  just  as  high  as  regards 
a  railroad  company  and  the  cars  or  other  machinery  which  it 
is  to  provide  and  furnish  for  such  transportation.  The  rail- 
road company  is  bound  for  the  utmost  care  and  diligence  of 
very  cautious  persons,  and  is  responsible  for  any,  even  the 
slightest,  neglect.  The  same  rule  applies  in  both  cases,  and 
for  the  same  reason,  that  each  undertakes  to  carry  human  be- 
ings, whose  lives  and  limbs  and  health  are  of  great  impor- 
tance, as  well  to  the  public  as  themselves. 

In  Maverick  v.  Eighth  Avenue  R.  R.  Co.,  36  N.  Y.  378,  the 
rule  is  stated  as  well  settled  that  "  passenger  carriers  bind 
themselves  to  carry  safely  those  whom  they  take  into  their 
coaches,  as  far  as  human  care  and  foresight  will  go.  —  that  is, 
to  the  utmost  care  and  diligence  of  very  cautious  persons." 
The  court  cites  Brown  v.  New  York  Central  R.  R.  Co.,  18  Id. 
408,  and  Deyo  v.  New  York  Central  R.  R.  Co.,  84  Id.  9,  88  Am. 
Dec.  418,  where  the  same  rule  is  laid  down. 

In  Taylor  v.  Grand  Tnmk  R.  R.  Co.,  48  N.  H.  313,  2  Am. 
Rep.  229,  a  large  number  of  authorities  are  collected  in  an 
able  opinion  by  Bellows,  J.  In  this  opinion  it  is  declared: 
"  The  doctrine  of  the  American  courts  is  still  more  strict  and 
explicit;  and  the  general  current  of  the  authorities  is,  that  the 
carrier  of  passengers  is  bound  to  the  utmost  care  and  dili- 
gence of  very  cautious  persons,  and  is  responsible  for  any, 
even  the  smallest,  neglect;  holding  their  undertaking  to  be  to 
carry  their  passengers  with  safety  as  far  as  human  care  and 
foresight  can  go.  This  is  distinctly  laid  down  in  Story  on 
Bailments,-^secs.  601,  601  a,  and  also  in  2  Greenl.  Ev.,  sec.  221, 
and  in  2  Kent's  Com.  *601,  *602,  and  Redfield  on  Railways, 
c.  17." 

In  Philadelphia  etc.  R.  R.  Co.  v.  Derby,  14  How.  486,  it  is 
said  by  the  court:  "When  carriers  undertake  to  carry  persona 
by  the  powerful  but  dangerous  agency  of  steam,  public  policy 
and  safety  require  that  they  should  be  held  to  the  greatest 
possible  care  and  diligence.  And  whether  the  consideration 
for  such  transportation  be  pecuniary  or  otherwise,  the  personal 
safety  of  passengers  should  not  be  left  to  the  sport  of  chance 
or  the  negligence  of  careless  agents.  Any  negligence  in  such 
cases  may  well  deserve  the  epithet  of  gross." 

This  statement  is  approved  in  Steamboat  New  World  v.  King^ 
16  How.  474,  as  resting  not  only  on  public  policy,  but  sound 
principles  of  law:  See  Redfield  on  Railways,  sec.  149,  note  5. 

The  above  rule  is  sustained  by  Stokes  v.  Saltonstallt  13  Pet. 
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181;  in  Massachusetts,  by  Ingalh  v.  Bills,  9  Met.  1;  43  Am. 
Dec.  346;  and  McElroy  v.  N.  H.  R.  R.  Co.,  4  Gush.  400;  50 
Am.  Dec.  794;  in  Maine,  by  Edwards  v.  Lord,  49  Me.  279;  in 
Connecticut,  by  Hall  v.  Connecticut  R.  S.  Co.,  13  Conn.  320; 
Derwent  v.  Loomer,  21  Id.  253;  Fuller  v.  Naugatuck  R.  R.  Co., 
21  Id.  557,  576;  in  Vermont,  by  Hadley  v.  Cross,  34  Vt.  586;  80 
Am.  Dec.  699;  see  also  Hegeman  v.  Western  R.  R.  Co.,  16  Barb. 
353;  approved  in  13  N.  Y.  9;  64  Am.  Dec.  517;  Caldwell  v. 
Murphy,  1  Duer,  241;  Camden  etc.  R.  R.  Co.  v.  Burke,  13  Wend. 
626;  Railroad  Company  v.  Aspell,  23  Pa.  St.  147;  New  Jersey 
R.  R.  Co.  V.  Kennard,  21  Id.  203;  Galena  etc.  R.  R.  Co.  y.  Yar- 
wood,  15  111.  468;  Galena  etc.  R.  R.  Co.  v.  Fay,  16  Id.  558;  43 
Am.  Dec.  323;  Frink  v.  Potter,  17  111.  406;  Frink  v.  Coe,  4  G. 
Greene,  555;  41  Am.  Dec.  141;  Kenney  v.  Neil,  1  McLean, 
640;  Marcy  v.  Tallenge,  2  Id.  157;  Cornwall  v.  Sullivan  R.  R, 
Co.,  28  N.  H.  669;  Clark  v.  Barnngton,  41  Id.  51. 

In  New  Jersey  R.  R.  Co.  v.  Kennard,  supra,  Judge  Gibson 
aaid  "that  the  carrier  is  bound  to  guard  the  passenger  from 
every  danger  which  extreme  vigilance  can  prevent."  And  it 
is  said  by  Agnew,  J.,  speaking  for  the  court  in  Meier  v.  Penn- 
sylvania R.  R.  Co.,  64  Pa.  St.  225,  3  Am.  Rep.  581,  "that  the 
above  expresses  the  true  measure  of  responsibility." 

In  Laing  v.  Colder,  8  Pa.  St.  482,  49  Am.  Dec.  533,  Judge 
Bell  said  that  though  in  legal  contemplation  the  carrier  does 
not  warrant  the  absolute  safety  of  his  passengers,  he  is  bound 
to  the  exercise  of  the  utmost  degree  of  diligence  and  care. 
The  slightest  neglect  against  which  human  prudence  and  fore- 
sight may  guard,  and  by  which  hurt  or  loss  is  occasioned,  will 
render  them  liable  in  damages. 

One  of  the  ablest  of  our  text-writers  and  jurists.  Judge 
Cooley,  thus  states  the  rule  as  to  carriers  of  passengers: 
*'  Such  carrier  only  undertakes  that  he  will  carry  them  with- 
out negligence  or  fault.  But  as  there  are  committed  to  his 
charge  for  the  time  the  lives  and  safety  of  persons  of  all  ages 
and  of  all  degrees  of  ability  for  self-protection,  and  as  the 
slightest  failure  in  watchfulness  may  be  destructive  of  life  or 
limb,  it  is  reasonable  to  require  of  him  the  most  perfect  care 
of  prudent  and  cautious  men,  and  his  undertaking  as  to  bis 
passengers  goes  to  this  extent,  that  as  far  as  human  foresight 
and  care  can  reasonably  go,  he  will  transport  them  safely. 
He  is  not  liable  if  injuries  happen  from  sheer  accident  or  mis- 
fortune, where  there  is  no  negligence  or  fault,  or  where  no 
want  of  caution,  foresight,  or  judgment  would  prevent  the 
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injury.  But  he  is  liable  for  the  smallest  negligence  in  himself 
or  his  servants":  Cooley  on  Torts,  2d  ed.,  768,769.  The 
learned  author  cites  as  sustaining  his  statements  of  the  law  a 
long  list  of  cases,  which  will  be  found  in  note  1  to  page  769. 

As  said  by  Bellows,  J.,  in  Taylor  v.  Grand  Trunk  R.  R.  Co.,  48 
N.  H.  313,  2  Am.  Rep.  229,  "  Upon  grounds  of  public  policy, 
also,  the  carrier  of  passengers  is  bound  to  exercise  the  highest 
degree  of  care  and  diligence.  To  his  diligence  and  fidelity  are 
intrusted  the  lives  and  safety  of  large  numbers  of  human  be- 
ings,"— and  when  passengers  are  carried  by  steam,  the  de- 
mand for  the  utmost  skill  and  diligence  is  especially  required, 
—  "for  then  in  consequence  of  the  greater  speed,  the  hazards 
to  life  and  limb  are  largely  increased." 

The  same  degree  of  responsibility  must  attach  to  one  con- 
trolling and  running  an  elevator.  Persons  who  are  lifted  by 
elevators  are  subjected  to  great  risks  to  life  and  limb.  They 
are  hoisted  vertically,  and  are  unable,  in  case  of  the  breaking 
of  the  machinery,  to  help  themselves.  The  person  running 
such  elevator  must  be  held  to  undertake  to  raise  such  persons 
safely,  as  far  as  human  care  and  foresight  will  go.  The  law 
holds  him  to  the  utmost  care  and  diligence  of  very  cautious 
persons,  and  responsible  for  the  slightest  neglect. 

Such  responsibility  attaches  to  all  persona  engaged  in  em- 
ployments where  human  beings  submit  their  bodies  to  their 
control  by  which  their  lives  or  limbs  are  put  at  hazard,  or 
where  such  employment  is  attended  with  danger  to  life  or 
limb.  The  utmost  care  and  diligence  must  be  used  by  per- 
sons engaged  in  such  employments  to  avoid  injury  to  those 
they  carry.  The  care  and  diligence  required  is  proportioned 
to  the  danger  to  the  persons  carried.  In  proportion  to  the  de- 
gree of  danger  to  others  must  be  the  care  and  diligence  to  be 
exercised;  where  the  danger  is  great,  the  utmost  care  and  dili- 
gence must  be  employed.  In-  such  cases,  the  law  requires 
extraordinary  care  and  diligence. 

We  know  of  no  employment  where  the  law  should  demand 
a  higher  degree  of  care  and  diligence  than  in  the  case  of  the 
persons  using  and  running  elevators  for  lifting  human  beings 
from  one  level  to  another.  The  danger  of  those  being  raised 
is  great.  When  persons  are  injured  by  the  giving  way  of  the 
machinery,  the  hurt  is  always  serious,  frequently  fatal;  and 
the  law  should,  and  does,  bind  persons  so  engaged  to  the  high- 
est degree  of  care  practicable  under  the  circumstances.  It 
would  be  injustice  and  cruelty  to  the  public  in  courts  to  abate 
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in  any  degree  from  this  high  degree  of  care.  The  aged,  the 
helpless,  and  the  infirm  are  daily  using  these  elevators.  The 
owners  make  profit  by  these  elevators,  or  use  them  for  the 
profit  they  bring  to  them.  The  cruelty  from  a  careless  use  of 
such  contrivances  is  likely  to  fall  on  the  weakest  of  the  com- 
munity. All,  including  the  strongest,  are  without  the  means 
of  self-protection  upon  the  breaking  down  of  the  machinery. 
The  law,  therefore,  throws  around  such  persons  its  protection, 
by  requiring  the  highest  care  and  diligence. 

The  carrier  of  passengers  is  under  obligations  to  use  the  ut- 
most care  and  diligence  in  providing  safe,  suitable,  and  suffi- 
cient vehicles  for  the  conveyance  of  his  passengers:  Readhead 
V.  Midland  R.  R.  Co.,  L.  R.  2  Q.  B.  412;  L.  R.  4  Q.  B.  379; 
Jamison  v.  S.  J.  &  S.  C.  R.  R.  Co.,  55  Cal.  593;  Ingalls  v.  Bills, 
9  Met.  1;  43  Am.  Dec.  346;  Taylor  v.  Grand  Trunk  R.  R.  Co., 
48  N.  H.  304;  2  Am.  Rep.  229;  Caldwell  v.  R.  I.  etc.  Co.,  47 
N.  Y.  287;  Grand  Rapids  etc.  R.  R.  Co.  v.  Huntley,  38  Mich. 
537;  31  Am.  Rep.  321;  Baltimore  etc.  R.  R.  Co.  v.  Miller,  29 
Md.  252;  Virginia  Central  R.  R.  Co.  v.  Sanger,  15  Gratt.  230; 
Kelly  v.  New  York  etc.  R.  R.  Co.,  109  N.  Y.  44;  Herburt  v. 
N.  P.  R.  R.  Co.,  116  U.  S.  651,  652. 

Railroads  must  keep  pace  with  science  and  art  and  modern 
improvement  in  their  application  to  the  carriage  of  passen- 
gers, but  are  not  responsible  for  the  unknown  as  well  as  the 
new:  Meier  v.  Pennsylvania  R.  R.  Co.,  64  Pa.  St.  225;  3  Am. 
Rep.  581.  In  this  case  it  is  stated  that  the  rule  laid  down  in 
the  second  assignment  of  error  is  a  correct  summary  of  the 
law.  The  language  used  in  the  assignment  of  error  referred 
to  is  this:  "  That  the  rule  in  regard  to  carriers  of  passengers 
is  this:  The  utmost  care  and  vigilance  is  required  on  the  part 
of  the  carrier.  This  rule  does  not  require  the  utmost  degree 
of  care  which  the  human  mind  is  capable  of  imagining;  but  it 
does  require  that  the  highest  degree  of  practicable  care  and 
diligence  should  be  adopted  that  is  consistent  with  the  mode  of 
transportation  adopted.  Railway  passenger  carriers  are  bound 
to  use  all  reasonable  precautions  against  injury  of  passengers; 
and  these  precautions  are  to  be  measured  by  those  in  known 
use  in  the  same  business  which  have  been  proved  by  experi- 
ence to  be  efiicacious.  The  company  are  bound  to  use  the  best 
precautions  in  known  practical  use.  That  is  the  rule,  —  the 
best  precautions  in  known  practical  use  to  secure  the  safety  of 
the  passengers,  but  not  every  possible  preventive  which  the 
highest  scientific  skill  might  suggest." 
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Railroad  companies  are  bound  to  adopt  the  most  approved 
modes  of  construction  and  machinery  in  known  use  in  the 
business.  If  they  fail  to  do  so,  and  injury  result  in  conse- 
quence, they  are  responsible.  As  is  said  in  Ford  v.  London 
and  Southwestern  R.  R.  Co.,  2  Fost.  &  F.  730,  the  company 
"  was  bound  to  use  the  best  precautions  in  known  practical 
use  to  secure  the  safety  of  their  passengers,  but  not  every  pos- 
sible preventive  which  the  highest  scientific  skill  might  have 
suggested." 

In  Steinweg  v.  Erie  R.  R.  Co.,  43  N.  Y.  123,  3  Am.  Rep.  673, 
it  is  held  that  railway  companies,  as  common  carriers,  are 
bound  to  have  such  vehicles  and  machinery  for  the  transpoi- 
tation  of  goods  as  the  improvements  known  to  practical  men 
and  tested  by  practical  use  may  suggest,  but  not  to  take  every 
possible  precaution  which  the  highest  scientific  skill  might 
suggest,  nor  to  adopt  any  mere  speculative  and  untried  ex- 
periment. 4, 

As  stated  above,  it  is  said  in  Ingalls  v.  Bills,  9  Met.  1,  43 
Am.  Dec.  346,  that  the  carrier  of  passengers  is  responsible  for 
defects  that  might  have  been  discovered  upon  the  most  care- 
ful and  thorough  examination. 

In  Hadley  v.  Cross,  34  Vt.  586,  80  Am.  Dec.  699,  the  doc- 
trine of  Ingalls  v.  Bills,  supra,  was  applied  to  a  livery-stable 
keeper  letting  a  defective  carriage,  and  he  was  held  liable  if 
the  defect  could  have  been  discovered  upon  the  most  careful 
and  thorough  examination. 

It  was  held  in  Hegeman  v.  Western  R.  R.  Co.,  16  Barb.  353, 
that  the  carrier  is  bound  to  conduct  his  business  with  all  the 
care  which  human  prudence  and  skill  could  suggest,  and  the 
defendants  in  that  case  were  held  liable  for  injuries  caused  by 
a  defect  in  a  car  made  by  a  competent  manufacturer,  which 
defect  was  not  discoverable  upon  a  thorough  examination  after 
the  car  was  finished,  but  might  have  been  before,  by  bending 
the  axle  in  which  the  defect  was.  This  decision  was  affirmed 
in  13  N.  Y.  9;  64  Am.  Dec.  517;  see  also  Caldwell  v.  New  Jer- 
sey Steamboat  Co.,  47  N.  Y.  287. 

In  Texas  etc.  R.  R.  Co.  v.  Hamilton,  66  Tex.  95,  the  court 
said,  in  regard  to  a  passenger  carrier:  "  If  any  certain  and 
satisfactory  test  is  known  which  is  within  the  reach  of  the 
company,  it  should  be  applied,  and  they  should  not  in  that 
case  be  excused  if  they  rely  upon  a  test  which  is  clearly  in- 
■xifficient." 

In  relation  to  tests,  it  was  said  in  Hegeman  v.  Western  R.  R, 
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Co.,  13  N.  Y.  26,  27,  64  Am.  Dec.  517:  "It  is  perfectly  under- 
Btood  that  latent  defects  may  exist  undiscoverable  by  the  most 
vigilant  examination  when  the  fabric  is  completed,  from  which 
the  most  serious  accidents  have  and  may  occur.  It  is  also 
well  known,  as  the  evidence  in  this  suit  tended  to  prove  and 
the  jury  have  found,  that  a  simple  test  (that  of  bending  the 
iron  after  the  axle  was  formed  and  before  it  was  connected 
with  the  wheel)  existed  by  which  it  could  be  detected.  This 
should  have  been  known  and  applied  by  men  'professing  skill 
in  that  particular  business.'  It  was  not  known,  or  if  known 
was  not  applied,  by  these  manufacturers.  It  was  not  used  by 
the  defendant,  nor  did  they  inquire  whether  it  had  been  used 
by  the  builders.  They  relied  upon  an  external  examination, 
which  they  were  bound  to  know  would  not,  however  faithfully 
prosecuted,  guard  their  passengers  against  the  danger  arising 
from  concealed  defects  in  the  iron  of  the  axles  or  in  the  manu- 
facture of  them.  For  this  omission  of  duty  or  want  of  skill, 
the  learned  judge  held,  and  I  think  correctly,  that  they  were 
liable." 

Here  it  is  held  that  the  test  referred  to  should  have  been 
known  and  applied  by  men  ''professing  skill  in  that  particu- 
lar business  "  (viz.,  that  of  making  axles  and  wheels  for  rail- 
way cars).  The  case  related  to  a  broken  axle.  The  defendants 
were  held  liable  if  the  test  was  not  known  to  the  manufac- 
turers, or  if  known,  was  not  applied  by  them. 

In  the  light  of  the  foregoing  well-settled  rules  of  law,  that 
carriers  of  passengers  are  responsible,  as  far  as  human  care 
and  foresight  will  go,  for  the  utmost  care  and  diligence  of  very 
cautious  persons,  and  therefore  for  the  slightest  neglect;  that 
they  are  bound  for  defects  in  the  vehicles  which  they  furnish 
which  might  have  been  discovered  by  the  most  careful  exam- 
ination,— we  think  the  court  below  did  not  err  in  modifying 
the  instruction  under  consideration,  as  pointed  out  above. 

It  is  a  most  reasonable  precaution  imposed  on  such  a  car- 
rier, of  whom  we  consider  the  owner  of  an  elevator  one,  to  re- 
quire him  to  test  the  vehicles  or  machinery  used  by  him  by 
the  best  known  tests  reasonably  practicable.  If  such  tests  are 
not  used,  the  carrier  is  wanting  in  the  care  and  foresight  re- 
quired. 

Nor  are  the  defendants  excused  from  the  degree  of  care  and 
diligence  above  pointed  out,  by  the  fact  that  the  elevator  in 
use  was  constructed  by  a  competent  and  skilled  manufacturer, 
from  whom  they  purchased  it.     The  manufacturer  was  their 
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agent  or  servant  in  the  construction  of  the  elevator,  and  they 
are  responsible  for  any  want  of  care  of  the  maker  or  builder. 
The  obligation  of  care  and  foresight  rests  on  the  person  using 
the  elevator,  and  he  cannot  shift  it  from  himself  to  another 
person. 

This  point  is  made  and  decided  in  Hegemanv.  Western  R.  R. 
Co.,  16  Barb.  356,  as  also  by  the  court  of  appeals  of  New  York 
in  the  same  case,  where  it  was  there  heard. 

In  tbe  case  in  16  Barbour,  the  court,  per  Harris,  J.,  said: 
"They  [the  defendants]  gave  evidence  to  show  that  they  had 
purchased  the  car  from  a  manufacturer  of  high  reputation  for 
the  excellence  and  safety  of  the  cars  manufactured  by  him, 
and  that,  after  employing  all  reasonable  care  and  skill  for  the 
purpose  of  detecting  any  defect  in  the  machinery,  the  defect 
in  the  axle,  which  was  the  cause  of  the  accident,  had  remained 
undiscovered,  and,  in  fact,  could  not  be  discovered  by  means 
of  any  examination  which  the  defendants  were  able  to  make. 

"The  rule  of  law  applicable  to  the  evidence  upon  this 
branch  of  the  case  was  very  accurately  stated  by  the  learned 
judge  at  the  circuit.  After  having  distinctly  laid  down  the 
general  proposition  that  the  defendants  were  not  liable  if  they 
had  exercised  all  reasonable  care  and  diligence  in  providing  a 
safe  track  and  a  safe  engine  and  cars,  and  had  properly  sup- 
plied their  train  with  a  suitable  number  of  competent  and 
faithful  men  to  take  charge  of  the  train,  and  those  men  had 
managed  it  in  a  careful  and  skillful  manner,  he  proceeded  to 
say,  in  respect  to  the  defect  in  the  axle,  that  the  defendants 
were  responsible  for  this  defect  to  the  same  extent  as  if  the 
axle  had  been  manufactured  by  themselves.  Of  the  sound- 
ness of  this  rule,  I  think  there  can  be  no  doubt.  From  the 
very  necessity  of  the  case,  the  defendants  are  obliged  to  carry 
on  their  business  through  the  instrumentality  of  agents  boaio 
kre  employed  to  construct  or  keep  in  repair  their  roadway; 
others  to  construct  or  repair  their  engines  and  cars;  and  others, 
again,  to  operate  such  engines  and  cars  upon  the  road.  For 
neglect  or  want  of  skill  in  any  of  these,  the  defendants,  as 
principals,  are  answerable  to  third  persons.  Whether  the 
engine  or  car  which  they  place  upon  the  road  for  the  purpose 
of  carrying  passengers  has  been  manufactured  in  their  own 
workshops  by  agents  employed  directly  for  that  purpose,  or 
by  a  manufacturer  engaged  in  the  business  of  supplying  such 
articles  for  sale,  they  are  alike  bound  to  see  that  in  the  con- 
struction no  care  or  skill  has  been  omitted,  for  the  purpose  of 
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making  such  engine  or  car  as  safe  as  care  and  skill  can  make 
it.  When  such  care  and  skill  has  been  exercised,  the  defend- 
ant's duty  in  this  respect  has  been  discharged.  If,  on  the 
other  hand,  a  defect  exists  in  the  construction  which  might 
have  been  detected  and  remedied,  they  are  answerable  for  the 
consequences." 

The  same  point  was  thus  disposed  of  in  the  opinion  of  the 
court  in  the  same  case  in  13  N.  Y.  26:  "  It  was  said  that  car- 
riers of  passengers  are  not  insurers.  This  is  true.  That  they 
were  not  required  to  become  smelters  of  iron  or  manufacturers  of 
•cars  in  the  prosecution  of  their  business.  This  also  almost  must 
be  conceded.  What  the  law  does  require  is,  that  they  shall 
furnish  a  sufficient  car  to  secure  the  safety  of  their  passengers 
by  the  exercise  of  the  '  utmost  care  and  skill  in  its  prepara- 
tion.' They  may  construct  it  themselves,  or  avail  themselves 
of  the  services  of  others;  but  in  either  case  they  engage  that 
all  that  well-directed  skill  can  do  has  been  done  for  the  ac- 
complishment of  this  object.  A  good  reputation  upon  the  part 
of  the  builder  is  very  well  in  itself,  but  ought  not  to  be  ac- 
cepted by  the  public  or  the  law  as  a  substitute  for  a  good 
vehicle.  What  is  demanded,  and  what  is  undertaken  by  the 
corporation,  is  not  merely  that  the  manufacturer  had  the 
requisite  capacity,  but  that  it  was  skillfully  exercised  in  the  par- 
ticular instance.  If  to  this  extent  they  are  not  responsible, 
there  is  no  security  for  individuals  or  the  public." 

It  was  said  of  a  coach  proprietor,  by  Alderson,  J.,  in  Sharp 
v.  Gray,  9  Bing.  457,  that  he  is  liable  for  all  defects  in  his 
vehicle  which  can  be  seen  at  the  time  of  construction,  as  well 
as  for  such  as  may  exist  afterward,  and  be  discovered  on  in- 
vestigation; if  not,  he  might  buy  ill-constructed  or  unsafe 
vehicles,  and  his  passengers  be  without  remedy. 

The  above  remarks  apply  with  all  their  force  to  the  propri- 
etor of  an  elevator. 

The  reasonableness  of  the  rule  that  the  responsibility  can- 
not be  shifted  to  the  manufacturer  appears  from  the  considera- 
tion that  the  law  gives  no  remedy  to  the  injured  passenger 
against  the  manufacturer  or  builder  of  the  elevator.  There  is 
no  privity  between  the  builder  and  the  passenger. 

The  remarks  of  Hannen,  J.,  in  Francis  v.  Cockrell,  L.  R.  5 
Q.  B.  184,  are  especially  appropriate  here.  In  that  case  the 
plaintiflF  sued  to  recover  for  an  injury  occasioned  by  the  fall  of 
a  grand-stand  at  a  race-course.  The  defendant  owned  the 
«tand,  but  had  contracted  with  another  to  build  it.     It  was 
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defectively  constructed  through  the  negligence  of  the  con- 
tractor, and  from  the  defect  the  fall  occurred.  The  defendant 
was  held  liable.  Hannen,  J.,  said  that  the  case  was  anal- 
ogous to  that  of  a  carrier  of  passengers  contracting  with  a 
builder  to  construct  a  car  for  him,  where  the  builder  was  guilty 
of  negligence  in  its  construction.  He  said  further:  "In  the 
ordinary  course  of  things,  the  passenger  does  not  know  whether 
the  carrier  has  himself  manufactured  the  means  of  carriage  or 
contracted  with  some  one  else  for  its  manufacture.  If  the  car- 
rier has  contracted  with  some  one  else,  the  passenger  does  not 
usually  know  who  that  person  is,  and  in  no  case  has  he  any 
share  in  the  selection.  The  liability  of  the  manufacturer  must 
depend  on  the  terms  of  the  contract  between  him  and  the  car- 
rier, of  which  the  passenger  has  no  knowledge,  and  over  which 
he  can  have  no  control,  while  the  carrier  can  introduce  what 
stipulations  and  take  what  sureties  he  may  think  proper.  For 
injury  resulting  to  the  carrier  himself  by  the  manufacturer's 
want  of  care,  the  carrier  has  a  remedy  against  the  manufac- 
turer; but  the  passenger  has  no  remedy  against  the  manufac- 
turer for  damage  arising  for  a  mere  breach  of  contract  with 
the  carrier:  Longmeid  v.  Holliday,  6  Ex.  761;  20  L.  J.  Ex.  430; 
see  George  v.  Skivington,  L.  R.  5  Ex.  1.  Unless,  therefore,  the 
presumed  intention  of  the  parties  be  that  the  passenger  should, 
in  the  event  of  his  being  injured  by  the  breach  of  the  man- 
ufacturer's contract,  of  which  he  has  no  knowledge,  be  with- 
out remedy,  the  only  way  effect  can  be  given  to  a  different 
intention  is  by  supposing  that  the  carrier  is  to  be  responsible  to 
the  passenger,  and  to  look  for  his  indemnity  to  the  person  whom 
he  selected,  and  whose  breach  of  contract  caused  the  mischief." 

In  Francis  v.  Cockrell,  supra,  the  plaintiff  was  allowed  to 
recover  for  the  negligence  of  the  contractor,  a  competent 
builder,  though  the  defendant  was  not  himself  guilty  of  negli- 
gence, and  was  affirmed  on  this  point  in  the  exchequer  cham- 
ber: L.  R.  5  Q.  B.  501.  To  the  same  effect  are  Grote  v.  Chester 
and  Holyhead  R'y  Co.,  2  Ex.  251,  and  Burns  v.  Cork  and  Ban- 
don  R'y  Co.,  13  I.  R.  C.  L.  543. 

4.  It  is  further  argued  that  the  court  erred  in  giving  the 
first  instruction  asked  by  plaintiff.  The  instruction  is  as  fol- 
lows: "That  the  defendant  owed  it  as  a  duty  to  the  persons 
using  the  elevator  in  their  store,  either  as  customers  or  by 
their  invitation  or  request,  to  use  all  reasonable  means  and 
efforts  to  furnish  good  and  well-constructed  machinery 
adapted  to  the  purposes  of  its  use,  of  good  material,  and  of 
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the  kind  which  is  found  to  be  safest  when  applied  to  use;  and 
while  they  were  not  required  to  seek  and  apply  every  new  in- 
vention, they  must  adopt  such  as  are  found  by  experience  to 
combine  the  greatest  safety  with  practical  use." 

We  think  this  is  a  direction  that  the  defendants  were  bound 
to  use  all  reasonable  means  and  efforts  to  furnish  good  and 
well-constructed  machinery,  adapted  to  the  purpose  of  its  use, 
and  all  reasonable  means  and  efforts  to  furnish  or  provide  it, 
of  good  material,  and  of  the  kind  that  is  found  to  be  the 
safest  when  applied  to  use;  that  the  kind  of  machinery  fur- 
nished and  the  material  furnished  must  be  of  that  kind  which 
has  been  found  by  others  using  it  or  constructing  such  ma- 
chinery to  be  safest  in  practical  use.  The  latter  portion  of  the 
instruction  bears  out  this  interpretation;  it  is,  that  the  defend- 
ants must  adopt  such  inventions  as  are  found  h|^  the  experi- 
ence of  other  persons  to  combine  the  greatest  safety  with 
practical  use;  yet  while  they  are  bound  to  do  this,  the  law  ex- 
cuses them  from  seeking  and  applying  every  new  invention. 
The  instruction,  as  we  understand  it,  is  but  a  fair  deduction 
from  the  rule  that  the  defendants  must  use  the  utmost -care 
and  diligence  to  carry  safely  those  who  ride  in  their  elevator, 
as  far  as  human  care  and  foresight  will  go,  and  while  they  do 
not  engage  for  absolute  safety,  they  do  bind  themselves  and 
warrant  that  they  will  use  the  utmost  care  and  diligence  of 
very  cautious  persons,  as  far  as  human  care  and  foresight  will 
go,  to  provide  such  means  of  carriage  as  are  above  pointed  out. 

Like  common  carriers  of  passengers,  they  must  keep  pace 
with  science,  art,  and  modern  improvement  in  supplying  safe 
obtainable  vehicles,  machinery,  and  appliances  for  their  use: 
See  2  Redfield  on  Railways,  241,  242.  They  must  adopt  the 
most  improved  modes  of  construction  and  machinery  in  known 
use  in  the  business,  and  if  they  do  not,  and  injury  occur,  they 
will  be  held  responsible:  Id.  As  was  said  in  Hegeman  v.  West- 
ern R.  R.  Co.,  16  Barb.  348:  "The  defendants  were  bound  to 
use  every  precaution  which  human  skill  and  foresight  could 
suggest  to  insure  the  safety  of  passengers."  A  like  obligation 
rested  on  the  defendants  in  this  case:  See,  on  this  point,  Smith 
V.  New  York  etc.  R.  R.  Co.,  19  N.  Y.  127;  75  Am.  Dec.  305; 
Steinweg  v.  Erie  R.  R.  Co.,  43  N.  Y.  127;  3  Am.  Rep.  673; 
Severe  v.  Delaware  etc.  Co.,  13  Hun,  258;  Meier  v.  Pennsylvania 
R.  R.  Co.,  64  Pa.  St.  225,  227,  231;  3  Am.  Rep.  581. 

We  find  no  error  in  the  giving  of  this  instruction  by  the 
court  below. 


Sept.  1889.]  Tbeadwell  v.  Whittier.  197 

5.  It  is  urged  that  the  court  below  erred  in  allowing  the  wit- 
nesses Bangs  and  Ravekes  to  testify  as  to  the  instructions 
given  the  defendants  and  their  employees  with  respect  to 
running  the  elevator. 

Bangs  appears  to  have  been  a  skilled  mechanic,  who  had 
been  engaged  in  putting  up  elevators.  He  had  repaired  the 
elevator  of  defendants  several  times.  On  one  occasion  when 
he  was  repairing  this  elevator  he  cautioned  one  of  the  defend- 
ants as  to  the  mode  in  which  they  ran  it.  He  told  this  de- 
fendant, when  he  was  there  repairing  the  elevator,  about  their 
using  it  very  carelessly;  that  they  ought  to  be  more  cautious; 
that  the  pressure  should  be  shut  off  at  a  particular  point. 

Ravekes  was  one  of  the  defendants,  and  he  testified  "  that 
Bangs  generally  instructed  us  that  we  should  always  ease  the 
water  off  as  it  was  getting  to  the  place  to  be  stopped,  and  not 
let  it  run  without  that;  that  Bangs  further  told  him  what  the 
effects  would  be  of  neglecting  this." 

The  questions  which  brought  out  this  testimony  and  the 
answers  to  the  questions  were  objected  to. 

It  would  be  strange  to  hold  that  this  evidence  was  not  ad- 
missible. 

The  defendants  were  bound  to  acquaint  themselves  with  the 
best  mode  of  running  this  elevator,  so  as  to  carry  safely  those 
who  rode  on  it.  They  should  have  sought  information  dili- 
gently on  this  point.  Making  use  of  a  contrivance  for  raising 
human  beings  vertically,  if  they  failed  to  acquaint  themselves 
with  the  safest  mode  of  running  it,  would  be  of  itself  the 
grossest  negligence.  Any  caution  which  they  received  should 
have  been  most  acceptable  to  them.  Here  they  were  cautioned 
by  a  skilled  man  that  they  were  running  the  elevator  care- 
lessly. 

The  evidence  was  competent  and  material  to  show  a  knowl- 
edge by  defendants  that  they  were  operating  the  elevator 
incautiously  and  carelessly.  "We  cannot  conceive  that  the 
scienter  can  be  proved  in  any  other  mode  than  by  information 
from  others.  Conceding  that  the  evidence  of  Bangs  was  hear- 
say, it  was  of  that  character  of  hearsay  which  is  admissible 
for  the  purpose  for  which  it  was  allowed.  Certainly  the  evi- 
dence of  Ravekes,  one  of  the  defendants,  was  not  hearsay.  He 
testified  to  information  conveyed  to  him  material  on  the  main 
issue  in  the  case,  viz.,  of  negligence.  What  was  said  by  Bangs 
to  Ravekes  was  said  in  reply  to  inquiries  by  the  latter,  and 
the  information  was  communicated  by  Ravekes  to  everybody 
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else  in  the  store.  On  the  point  of  admissibility,  see  1  Greenl. 
Ev.,  sec.  101;  1  Wharton  on  Evidence,  sec.  252. 

The  above  disposes  of  all  the  points  discussed  on  the  oral 
argument,  and  all,  we  presume,  relied  on  to  secure  a  new  trial. 
We  have  nevertheless  looked  into  all  the  other  points  discussed 
in  the  opening  brief  of  appellants,  and,  after  consideration, 
find  no  error  in  the  rulings  of  the  court  below. 

The  judgment  and  order  must  be  aflBrmed,  and  it  is  so  or- 
dered. 

McFarland,  J.  (concurring).  I  concur  in  the  judgment  of 
aflfirmance. 

1.  I  concur  in  all  that  is  said  in  the  first  point  discussed  in 
the  opinion  of  Mr.  Justice  Thornton. 

2.  I  think,  also,  that  the  court  below  did  not  err  in  striking 
the  words  "and  to  a  moral  certainty"  out  of  the  instruction 
asked  by  defendants.  The  words  "moral  certainty,"  as  found 
in  section  1826  of  the  Code  of  Civil  Procedure,  are  certainly 
somewhat  confusing,  considering  their  celebrated  use  by  Chief 
Justice  Shaw  in  the  Webster  case  as  part  of  the  definition  of  be- 
lief beyond  "a  reasonable  doubt."  It  is  evident,  however,  that 
the  words  were  not  used  in  the  latter  sense  in  the  section  referred 
to,  else  the  well-recognized  distinction  between  the  amount  of 
evidence  required  for  conviction  in  a  criminal  case  and  the 
amount  sufficient  to  determine  an  issue  in  a  civil  action  would 
be  entirely  obliterated.  The  legislature  must  be  held  as 
stating,  or  trying  to  state,  in  section  1826,  the  general  difier- 
ence  between  a  mathematical,  or  strictly  scientific,  demonstra- 
tion, and  the  kind  of  proof  usually  obtainable  in  judicial  trials. 
They  did  not  intend  to  use  the  words  in  that  relation  as  synony- 
mous with  proof  beyond  a  reasonable  doubt.  And  this  is  ap- 
parent from  section  2061,  which  provides  that  the  court,  on 
proper  occasions,  must  instruct  the  jury,  among  other  things, 
"that  in  civil  cases  the  affirmative  of  the  issue  must  be  proved, 
and  when  the  evidence  is  contradictory,  the  decision  must  be 
made  according  to  the  preponderance  of  evidence;  that  in 
criminal  cases  guilt  must  be  established  beyond  reasonable 
doubt."  It  was  sufficient,  therefore,  in  the  case  at  bar,  for  the 
court  to  tell  the  jury  that  plaintifi"  must  prove  his  case  "  by  a 
preponderance  of  evidence,"  To  have  added  "  and  to  a  moral 
certainty "  would  have  tended  to  confuse  and  mislead  the 
jury. 

But  I  do  not  entirely  agreee  with  the  other  reasons  which 
Mr.  Justice  Thornton  gives  for  sustaining  the  action  of  the 
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court  on  this  instruction.  I  think  he  states  the  doctrine  too 
broadly  that  the  mere  happening  of  an  accident,  of  itself^ 
proves  the  negligence  of  the  carrier.  Of  course,  in  many  in- 
stances, the  nature  of  the  accident,  and  the  circumstance* 
under  which  it  occurred,  will,  if  unexplained,  make  a  prima 
facie  case  of  negligence;  but  I  do  not  take  it  to  be  established 
as  a  rule  of  law  that  any  accident  by  which  a  passenger  is  in- 
jured will  have  that  effect.  In  Boyce  v.  California  Stage  Co.y 
25  Cal.  468-470,  there  are  some  expressions  (in  the  opinion 
of  the  court)  which  tend  toward  such  an  extreme  doctrine; 
but  they  were  not  necessary  to  the  decision  of  the  case.  In 
that  case,  the  circumstances  showed  extreme  carelessness  on 
the  part  of  the  driver  of  the  coach.  The  court  say:  "At  the 
point  where  the  overturning  occurred,  the  road  formed  the  arc 
of  a  circle.  Instead  of  moving  on  the  arc,  the  team  took  the 
chord,  and  went  so  near  the  precipice  as  to  allow  the  wheels 
to  run  over One  cannot  read  the  evidence  in  connec- 
tion with  the  diagram  contained  in  the  record  without  coming 
to  the  conclusion  that  the  overturning  which  caused  nearly 
fatal  injuries  to  the  plaintiff,  and  death  to  some  of  the  other 
passengers,  was  the  result  of  careless  inattention  on  the  part 

of  the  coachman  in  not  keeping  his  team  in  the  road 

It  is  most  probable,  from  the  evidence,  that  his  inattention 
was  the  result  of  drowsiness,  induced  by  the  hour  and  the  use 
of  too  much  liquor,"  But  if,  in  such  a  case,  the  plaintiff 
should  merely  show  that  while  a  coach  was  going  at  a  mod- 
erate gait  along  the  middle  of  a  good,  wide,  and  commonly 
traveled  road,  it  was  suddenly  overturned,  without  any  ap- 
parent cause,  would  those  facts  alone  make  out  a  case  of  neg- 
ligence (which  is  always  the  gist  of  such  an  action)  against 
the  defendant? 

3.  I  concur  in  the  doctrine  that  the  responsibility  of  a  com- 
mon carrier  of  passengers  attaches  to  one  who  controls  and 
runs  an  elevator  used  as  appellants  used  the  elevator  by  which 
respondent  was  injured. 

I  also  concur  in  the  conclusion  that  the  court  below  did  not 
err  in  giving  the  first  instruction  asked  by  plaintiff,  or  in  add- 
ing to  the  ninth  instruction  asked  by  defendants  the  words^ 
" according  to  the  best  known  tests  reasonably  practicable"; 
but  I  think  that  some  of  the  cases  cited  by  Mr.  Justice  Thorn- 
ton, with  apparent  approval,  in  his  discussion  of  those  instruc- 
tions, carry  the  rule  concerning  the  application  of  tests  beyond 
its  legitimate  reach. 
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On  all  other  points,  I  concur  in  the  opinion  of  Mr.  Justice 
Thornton. 

Rehearing  denied. 

Elsvatobs.  —  It  is  believed  that  the  principal  case  is  the  only  one  which 
fnlly  considers  and  determines  the  degree  of  care  exacted  of  persona  in  whose 
places  of  business  passenger-elevators  are  operated. 

Dahaobs — Special  and  General  —  Pleading. — Damages  not  neces- 
sarily accruing  from  the  act  complained  of  are  special,  and  must  be  pleaded 
with  particularity:  Brackett  v.  EdgerUm,  14  Minn.  174;  100  Am.  Dec.  211; 
Stevenson  v.  Smith,  28  Cal.  102;  87  Am.  Dec.  107;  Heirn  v.  McCaughan,  32 
Miss.  17;  66  Am.  Dec.  588,  and  note;  note  to  Adanu  Ex.  Co.  v.  Egbert, 
78  Id.  387;  Laing  v.  Colder,  8  Pa.  St.  479;  49  Am.  Dec.  533;  DonneU  v. 
Jones,  17  Ala.  785;  48  Am.  Dec  59;  Cole  v.  Sttxinston,  1  Cal.  51;  52  Am.  Dec. 
288.  One  must  aver  special  damage  in  order  to  recover  any  money  expended 
by  him  or  debt  created  on  account  of  a  personal  injury  for  which  he  seeks  to 
recover  damages:  South  Covington  etc.  R'y  Co.  v.  Ware,  84  Ky.  267;  compare 
Butler  V.  KerU,  19  Johns.  223;  10  Am.  Dec.  219;  Dickinson  v.  Boyle,  17  Pick. 
78;  28  Am.  Dec.  281. 

Negligknck.  — 60RDKN  OF  Proof  in  actions  for  injuries  caused  by  negli- 
gence: See  Blanchard  v.  Lake  Shore  etc.  R'y  Co.,  126  IlL  416;  9  Am.  St.  Rep. 
630,  and  particularly  cases  cited  in  note  637,  638. 

Carriers  of  Passsnoers.  — What  care  required:  See  LouisviUe  etc  B'y  Co. 
T.  Snyder,  117  Ind.  435;  10  Am.  St.  Rep.  60,  and  note  64. 
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ly  Plbadhto  Fraud,  It  is  not  Sufficient  to  Alleob  in  Gsneral 
Terms,  but  the  facts  constituting  the  fraud  must  be  stated. 

Answer  Asserting  that  Transfer  was  Fraudulent.  —  In  an  answer 
seeking  to  justify  the  levy  of  a  writ  upon  property  which  had  been  trans- 
ferred by  the  defendant  in  execution,  an  averment  that  such  transfer  was 
made  for  the  purpose  of  hindering,  delaying,  and  defrauding  the  cred- 
itors of  the  grantor  is  not  sufficient.  It  must  go  further,  and  show  that 
he  had  no  other  property  subject  to  execution  out  of  which  his  debts 
could  be  satisfied.  This  is  because  the  transfer  is  good  between  the  par- 
ties, and  will  not  be  set  aside  unless  necessary  for  the  protection  of  cred- 
itors. 

A  Finding  oittside  of  the  Issues  must  be  disregarded. 

Knowledge  on  the  Part  of  a  Grantee  that  a  Transfbk  was  In- 
tended TO  Defraud  Creditors  of  the  Grantor  is  necessary  to  avoid 
such  conveyance,  if  it  was  made  on  full  consideration;  knowledge  that 
the  grantor  was  insolvent  is  not  sufficient. 

Hiram  D.  Tuttle  and  John  Reynolds,  for  the  appellant. 
T.  H.  Laine,  for  the  respondent. 
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Works,  J.  The  only  question  presented  by  the  appeal  is. 
whether  the  answer  of  the  defendant  and  the  findings  of  the 
court  show  that  the  conveyance  of  the  property  in  controversy 
to  the  plaintiflP  was  fraudulent  as  against  the  creditors  of  his 
grantor.  The  answer  alleges:  '*  Defendant  further  alleges, 
upon  and  according  to  his  information  and  belief,  that  hereto- 
fore, to  wit,  on  the  fourth  day  of  July,  1885,  Serefino  Albertini, 
hereinbefore  mentioned,  was  the  owner  and  in  possession  of 
all  the  property  sued  for  in  this  action,  described  in  the  com- 
plaint herein;  and  that  he  was  then  justly  indebted  to  divers 
persons  in  large  sums  of  money,  and,  among  them,  to  Attilio 
Agustini,  to  whom  he  was  indebted  in  the  sum  of  $387.85, 
and  to  whom  he  is  now  justly  indebted  in  a  large  amount,  to 
wit,  in  the  sum  of  $955.94,  the  judgment  hereinbefore  men- 
tioned and  referred  to;  that  the  plaintifiF  herein  and  the  said 
Serefino  Albertini,  with  a  full  knowledge  of  said  indebtedness 
of  said  Albertini  to  said  Attilio  Agustini  and  others,  thereafter, 
and  on  or  about  the  eighteenth  day  of  July,  1885,  for  the  pur- 
pose of  hindering,  delaying,  and  defrauding  the  said  Attilio 
Agustini  and  the  other  creditors  of  said  Serefino  Albertini  in 
the  collection  and  recovery  of  their  just  debts  and  claims 
against  the  said  Albertini,  made  a  pretended  sale  and  transfer 
of  the  whole  of  said  personal  property  (seized  as  aforesaid) 
from  said  Albertini  to  the  plaintiff  herein;  that  at  the  time  of 
said  transfer  said  plaintiff  knew  that  said  Albertini  was  in- 
solvent; and  defendant  avers  that  said  transfer  was  made 
with  the  intent  on  the  part  of  plaintifiF  and  said  Albertini  to 
hinder,  delay,  and  defraud  the  said  creditors  of  said  Albertini, 
including  said  Attilio  Agustini;  and  he  further  avers  that  said 
Serefino  Albertini,  at  the  time  of  said  pretended  sale  and  trans- 
fer to  the  plaintifiF  herein,  had  the  possession  and  control  of 
all  of  said  personal  property  seized  by  defendant  as  aforesaid; 
and  he  avers  that  said  sale  and  transfer  was  not  accompanied 
by  an  immediate  delivery  of  said  property,  nor  followed  by  an 
actual  or  continued  change  of  possession  thereof." 

The  court  found  on  this  issue  as  follows:  "That  on  said 
eighteenth  day  of  July,  1885,  said  Serefino  Albertini  made  a 
sale  to  the  plaintifiF  of  his  said  leasehold  interest,  and  of  his 
right  and  title  to  all  said  property  sued  for  in  this  action,  ex- 
cept said  ninety-six  cheeses  herein,  and  then  and  there  deliv- 
ered said  property  so  sold  to  the  plaintifiF  herein,  all  of  which 
was  situated  on  said  leased  lands;  that  said  sale  was  made 
with  the  intent  to  hinder,  delay,  and  defraud  the  creditors  of 
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said  Albertini  on  the  part  of  both  of  said  parties  thereto,  and 
especially  to  hinder,  delay,  and  defraud  the  said  Attilio  Agus- 
tini  and  those  who  assigned  their  demands  to  him,  as  herein- 
before stated;  that  said  sale  involved  and  comprehended  all 
the  property  of  said  Albertini,  and  left  him  without  any  visi- 
ble property." 

It  is  contended  by  the  appellant  that  the  answer  stated 
nothing  more  than  the  conclusion  that  the  conveyance  was 
made  to  hinder  and  defraud  creditors,  and  not  the  facts 
constituting  such  fraud.  It  is  well  settled  that  in  pleading 
fraud  it  is  not  sufficient  to  allege  it  in  general  terms,  and  that 
the  facts  constituting  the  fraud  must  be  stated:  Pehrson  v. 
Hewitt,  79  Cal.  594;  City  of  Oakland  v.  Carpentier,  21  Id.  642; 
Castle  V.  Bader,  23  Id.  76.  The  only  fact  alleged  in  the  an- 
swer sufficient  to  avoid  the  transfer  was,  that  the  sale  "  wag 
not  accompanied  by  an  immediate  delivery  of  said  property, 
nor  followed  by  an  actual  or  continued  change  of  possession 
thereof,"  and  the  findings  do  not  support  this  allegation. 
Where  a  creditor  attacks  a  transfer  of  property  made  by  hig 
debtor  on  the  ground  that  such  transfer  was  made  to  defraud, 
hinder,  or  delay  creditors,  facts  must  be  alleged  showing  that 
the  conveyance  was  made  in  such  manner  and  under  such  cir- 
cumstances as  to  have  that  eflFect.  Therefore,  it  must  appear 
that  at  the  time  the  conveyance  was  made  the  debtor  had  not 
other  property  subject  to  execution  out  of  which  his  debts 
could  be  satisfied:  Evans  v.  Hamilton,  56  Ind.  34;  Deutsch  v. 
Korsmeier,  59  Id.  373;  Pfeifer  v.  Snyder,  72  Id.  78.  This  alle- 
gation is  necessary  to  show  that  the  conveyance  was  in  fact 
fraudulent  as  against  the  creditors.  If  the  debtor  has  other 
property  subject  to  execution  sufficient  to  satisfy  his  indebted- 
ness, the  conveyance  cannot  amount  to  a  fraud  on  his  cred- 
itors. And  where  the  attempt  is  made  to  set  aside  a  conveyance 
on  such  grounds,  it  must  appear  from  the  complaint  that  at 
the  time  the  action  is  commenced  the  debtor  has  not  other 
property  sufficient  to  satisfy  his  debts:  Bruker  v.  Kelsey,  72 
Id.  51;  Sherman  v.  Hogland,  73  Id.  472.  This  is  for  the  rea- 
son that  the  conveyance,  although  made  for  the  purpose  of 
defrauding  creditors,  is  valid  as  between  the  parties,  and  can- 
not be  set  aside,  unless  it  appears  to  be  necessary  for  the  pro- 
tection of  the  creditor,  and  no  such  necessity  exists  if  at  the 
time  he  commences  his  action  there  is  other  property  of  the 
debtor  out  of  which  his  debt  can  be  made.  In  this  case  it 
ghould  have  been  alleged,  for  a  like  reason,  that  at  the  time  of 
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the  levy  of  the  execution  under  which  the  defendant  attempted 
to  justify  his  possession  of  the  property,  there  was  not  other 
property  of  the  debtor  subject  to  such  execution  sufficient  to 
satisfy  the  debt  for  which  the  levy  was  made.  In  the  answer 
before  us  no  such  allegations  are  to  be  found.  The  court  found 
that  the  transfer  left  the  debtor  without  visible  property,  but 
this  was  a  finding  outside  of  the  issues.  There  is  no  direct 
allegation  that  at  the  time  the  conveyance  was  made,  or  at 
any  time  subsequent  thereto,  the  debtor  did  not  have  other 
property  sufficient  to  satisfy  his  debts,  nor  is  it  alleged  that 
the  conveyance  was  without  consideration.  If  full  considera- 
tion was  paid  for  the  property,  the  creditors  were  not  defrauded, 
and  unless  the  grantee  of  the  property  had  notice  of  the  in- 
tended fraud  of  the  debtor,  he  would  be  protected,  having  paid 
a  valuable  consideration.  The  only  allegation  of  fact  tending 
to  show  knowledge  on  the  part  of  the  plaintiff  that  the  con- 
veyance was  for  the  purpose  of  defrauding  creditors  was,  that 
he  knew  at  the  time  that  his  grantor  was  insolvent.  This  was 
not  sufficient,  as  there  is  no  reason  why  an  insolvent  debtor 
may  not  convey  his  property  for  full  value,  which  may  have 
been  the  case  here.  It  was  not  sufficient  to  characterize  the 
conveyance  as  pretended  and  fraudulent  {Pehrson  v.  Hewitt, 
79  Cal.  594),  and  this  was  all  that  was  done,  except  for  the 
allegation  of  non-delivery,  which,  as  we  have  said,  was  found 
against  the  defendant.  We  have  in  this  case,  as  in  many 
others,  found  it  difficult  to  separate  the  dififerent  counts  of  the 
pleadings,  and  desire  to  suggest  to  attorneys  that  if  the  sev- 
eral counts  of  the  pleadings  were  consecutively  numbered  in 
all  cases,  the  practice  would  be  much  improved.  The  judg- 
ment and  order  are  reversed,  and  cause  remanded  for  a  new 
trial,  with  instructions  to  the  court  below  to  allow  the  parties 
to  amend  their  pleadings. 

Fbaud,  how  should  be  Plbaded:  See  Williams  v.  McFadden,  23  Flak. 
143;  11  Am.  St.  Rep.  345,  and  cases  collected  in  note  351. 

Fraudulent  Conveyances.  —  Conveyance  made  with  intent  to  defraud 
the  creditors  of  the  grantor,  the  grantee  having  knowledge  of  and  participat- 
ing in  the  fraud,  is  ordinarily  good  between  the  parties  thereto,  their  heirs, 
executors,  etc.;  but  under  some  circumstances,  the  grantor  or  those  represent- 
ing him  will  be  permitted  to  repent  of  his  fraud,  and  secure  a  rescission  of 
the  conveyance  for  the  benefit  of  the  defrauded  creditors:  CarU  v.  Emery,  148 
Mass.  32;  12  Am.  St.  Rep.  515,  and  note  617. 
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Great  West   Mining   Company  v.  Woodmas  op 
Alston  Mining  Company. 

[12  COLOBADO,  46.] 

SfiRviCB  OF  Summons,  to  Bind  a  Corporation  Defendant,  must  be  upon 

its  general  agent. 

A  General  Aqenct  Exists  where  there  is  a  delegation  to  do  all  acts  con* 
nected  with  a  particular  trade,  business,  or  employment.  A  special 
agency  exists  where  there  is  a  delegation  to  do  a  single  act. 

Service  of  Summons  upon  the  Foreman  of  a  Corporation  is  Invalid 
where  there  is  a  general  agent  by  whom  such  foreman  was  employed, 
and  where  the  duties  of  the  foreman  were  to  oversee  the  laborers  in  a 
mine,  keep  their  time,  see  that  their  work  was  done  in  mining  fashion, 
and  perform  the  duties  of  mine-boss,  and,  in  the  absence  of  the  general 
agent,  to  sell  ores,  buy  supplies,  pay  wages,  and  report  his  acts  and  do* 
ings  to  the  general  agent. 

To  Bind  a  Corporation,  the  Service  of  Process  must  be  upon  the  iden- 
tical agent  provided  by  a  statute. 

Appearance  by  Unauthorized  Attornbt  Binds  No  One;  and  the  pre- 
sumption that  the  attorney  who  appeared  was  authorised  to  do  so  may 
be  rebutted  in  any  direct  proceeding  to  attack  the  judgment  based  upon 
such  appearance,  by  showing  that  no  process  was  served  in  the  action, 
and  that  the  attorney  appeared  without  the  consent  or  knowledge  of  the 
one  whom  he  assumed  to  represent. 

Judicial  Sales.  —  All  Sales  or  Other  Procbbdinos  Based  upon  a  Judo* 
MENT  Secured  through  the  Unauthorized  Appbabancb  of  an  At- 
torney are  as  to  all  persona,  irrespective  of  notice  or  bona  fidea,  absolute 
nullities. 

Void  Judgment,  Effect  of.  —  Absence  of  Legal  Service  or  Authob- 
IZBD  Appearance  is  Jurisdictional,  and  without  jurisdiction  no 
judgment  can  be  entered  under  whicH  any  rights  can  be  lost  or  acqaired. 

204 


Dec.  1888.]    Qbeat  West  Minujq  Co.  v.  Mining  Co.  206 

Jurisdiction  cannot  bb  Acquired  by  thb  Merb  Lbvt  of  an  Attachment, 

sufficient  to  anthorize  the  coart  to  determine  the  question  of  indebted- 
ness, and  to  condemn  the  attached  property  to  pay  the  same.  Though 
an  attachment  ia  levied,  jurisdiction  is  not  acquired  until  service  of 
summons. 

Due  Process  of  Law.  —  No  person  can  be  prejudiced,  or  his  rights  of  per- 
son or  property  affected,  without  notice,  actual  or  constructive.  Any 
proceeding  which  violates  this  principle  is  not  due  process  of  law,  and 
ia  not  according  to  the  law  of  the  land. 

Laches  or  Delay  alone  will  not  Preclude  the  Assertion  of  an  'Eqvi- 
TABLE  Right,  when  the  Neglect  to  More  Promptly  Assert  such 
right  has  not  lulled  the  adverse  party  into  doing  that  which  he  would 
not  have  done,  or  into  omitting  to  do  that  which  he  would  have  done,  in 
reference  to  the  property,  had  the  right  been  more  promptly  asserted. 

Laches.  —  If  Real  Property  is  Sold  under  a  Judgment  Entered  in  an 
Action  in  Which  there  was  No  Service  of  Process  upon  the  defend- 
ant, nor  any  authorized  appearance  by  an  attorney  on  his  behalf,  and  if 
the  defendant  had  no  notice  of  such  judgment,  nor  of  the  sale  of  such 
property  until  the  time  for  redemption  had  expired,  and  if  the  defend- 
ant, as  soon  as  h«  obtained  information  of  the  fraud  perpetrated  upon 
him,  was  diligent  in  employing  counsel  and  commencing  suit,  he  is  not 
barred  by  laches  from  maintaining  an  action  for  relief  from  such  judg- 
ment, and  to  recover  such  property,  although  such  action  was  not 
brought  until  three  years  after  the  perpetration  of  the  fraud  complained 
of,  and  eighteen  months  from  the  time  of  the  execution  of  the  sheriff's 
deed. 

Judicial  Sale.  —  Relief  will  be  Granted  from  a  Sale  Based  upon  a 
Judgment  entered  without  service  of  process  upon  or  appearance  on  be- 
half of  the  defendant,  without  inquiring  as  to  the  merits  of  the  original 
claim.  Although  a  just  cause  of  action  exists  against  the  defendant,  he 
must  be  allowed  an  opportunity  to  pay  the  debt,  or  redeem  the  property 
from  sale,  before  his  title  thereto  can  be  divested  by  judicial  proceedings. 

Judicial  Sales.  —  Though  Real  Estate  Sold  under  a  Judgment  has 
Passed  to  Third  Parties,  this  will  not  defeat  the  right  of  the  plain- 
tiff to  avoid  such  sales  by  showing  want  of  jurisdiction  in  the  court  en- 
tering such  judgment. 

Sheriff's  Returns,  Impeaching. — An  officer's  return  maybe  impeached 
when  the  matters  stated  therein  are  not  presumptively  within  his  per- 
sonal knowledge.  Hence,  where  the  return  of  service  of  process  shows 
that  it  was  served  upon  P.,  "the  agent  of  the  defendant  company," 
"the  resident  agent  of  defendant  company,"  the  matters  thus  stated 
with  respect  to  P.s  agency  are  not  presumptively  within  the  knowledge 
of  the  officer,  and  the  return  may  be  impeached  by  proving  that  P.  was 
not  the  general  agent  of  the  defendant. 

Practice.  — Defect  or  Misjoinder  of  Parties  appearing  upon  the  face 
of  the  complaint  is  a  ground  of  demurrer,  and  when  not  appearing  on  the 
face  of  the  complaint,  objection  thereto  may  be  taken  by  answer.  If  no 
such  objection  be  taken,  either  by  answer  or  demurrer,  it  is  waived. 
Therefore  the  question  of  defect  of  parties  defendant  cannot  be  raised 
for  the  first  time  iu  the  appellate  court,  when  it  appears  that  the  persons 
who  ought  to  have  been  made  defendant  are  not  indispensable  parties, 
and  that  a  dticree  can  be  entered  between  the  parties  to  the  action 
without  them. 
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Hugh  Butler,  for  the  appellees. 

L.  S.  Dixon,  H.  B.  Johnson,  and  D.  E.  Parh,  for  the  appellant 

Gerry,  J,  The  original  complaint  is  not  set  out  in  the 
record,  nor  is  reference  made  to  the  same  in  the  abstract  or 
argument  of  counsel.  The  amended  complaint  is  a  suit 
against  the  Woodmas  of  Alston  Mining  Company,  and  Alfred 
H.  and  Randall  W.  Wilson.  It  was  begun  in  the  district 
€Ourt  of  Park  County,  but,  by  consent  of  parties,  heard  before 
the  district  court  of  said  district  in  El  Paso  County.  It  is 
shown  by  the  pleadings  and  proofs  that  the  plaintiff  is  a  do- 
mestic corporation,  organized  under  the  laws  of  this  state,  and 
that  in  January,  1883,  it  was  the  owner  of  certain  mining 
claims  situate  in  the  county  of  Park;  that,  while  it  was  such 
owner,  one  Perkins  instituted  a  suit  against  it  by  attachment, 
and  about  the  same  time  a  second  suit  was  instituted  against 
it  by  one  Moynahan,  both  for  the  recovery  of  claims  due  from 
the  said  plaintiff  to  Perkins  and  Moynahan.  Perkins  was  the 
assignee  for  a  number  of  persons  who  were  the  creditors  of  the 
appellant,  they  assigning  their  claims  to  him  for  convenience, 
and  to  enable  him  to  bring  one  suit  for  the  recovery  of  the 
aggregate  of  all  the  claims.  One  C.  S.  Purmort,  whom  it 
is  claimed  by  appellees  was  the  general  agent  of  the  com- 
pany, was  one  of  the  persons  who  assigned  his  claim  to  the 
said  Perkins.  The  other  suit  was  by  Moynahan  on  his  own 
account.  Both  suits  were  begun  by  attachments,  and  jurisdic- 
tion, so  far  as  the  property  of  the  company  was  concerned, 
was  acquired  by  the  issue  and  levy  of  the  proper  writs  of  at- 
tachment. The  writs  were  served  upon  the  said  Purmort,  who 
was  at  that  time  acting  as  foreman  on  the  mines  owned  by 
the  appellant.  The  general  agent  of  the  company  at  that  time 
was  one  A.  W.  Kellogg,  and  Purmort  received  his  appoint- 
ment as  foreman  from  Kellogg.  When  the  sheriff  served  these 
writs  on  the  said  Purmort,  he  then  stated  that  he  was  not  the 
agent  of  the  company,  but  simply  its  foreman,  and  in  each 
case  the  sheriff  made  return  that  he  had  executed  the  writs 
by  serving  the  same  upon  Purmort,  the  foreman  of  the  de- 
fendant company.  Afterwards,  upon  leave  of  court  obtained 
for  this  purpose,  the  said  sheriff  amended  his  return,  showing 
that  he  had  served  the  process  upon  Purmort  as  the  agent  of 
the  defendant  company. 

The  amended  return  on  the  writ  of  attcachraent  in  the  Per- 
kins suit  showed  that  the  return  was  upon  said  Purmort  as 
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"the  resident  agent  of  the  company,"  and  in  the  other  writs 
and  summons  the  amended  return  showed  that  the  service  was 
had  upon  the  same  person  as  *'  the  general  agent  of  the  com- 
pany," In  the  suit  of  Perkins  there  was  no  appearance  of  the 
defendant,  and  judgment  was  entered  by  default.  In  the 
Moynahan  suit,  one  Gwynn  assumed  to  appear  as  attorney 
for  the  defendant  company,  and  entered  the  appearance  of 
said  company.  A  sort  of  trial  was  had,  and  judgment  ren- 
dered in  favor  of  Moynahan  for  the  amount  sued  for  in  the 
complaint.  Subsequently,  special  executions  were  issued,  and 
the  property  was  levied  upon  and  sold  for  a  sura  of  money 
sufficient  to  pay  both  judgments  and  costs.  At  such  sale, 
Gwynn,  representing  Perkins  and  Moynahan,  and  acting  for 
himself,  became  the  purchaser,  receiving  certificates  of  pur- 
chase. Nine  months  afterwards,  the  appellant  having  failed 
to  redeem,  sheriff's  deeds  were  issued  to  Gwynn  and  Moyna- 
han. The  property  was  sold  by  the  sheriff  some  time  in  1883, 
and  the  nine  months  allowed  for  redemption  expired  early  in 
1884.  After  receiving  the  sheriff's  deeds,  Gwynn  and  Moyna- 
han entered  into  possession  of  the  property  as  owners,  and 
continued  in  possession  until  the  month  of  December,  1884, 
at  which  time  they  sold  and  conveyed  the  property  to  ap- 
pellees, Alfred  H.  and  Randall  W.  Wilson.  During  the  year 
1885  the  Woodmas  of  Alston  company  was  formed  by  the 
appellees,  and  a  conveyance  was  made  by  the  Wilsons  to  the 
said  company.  The  mining  property  described  in  the  com- 
plaint, and  the  subject-matter  of  this  suit,  has  been  worked  by 
the  appellees,  and  a  large  amount  of  ore  extracted  therefrom, 
and  they  have  derived  in  profits  an  amount  largely  in  excess 
of  the  amount  of  the  judgments  in  question. 

It  is  not  necessary  to  analyze  the  pleadings  in  this  case,  or 
review,  to  any  considerable  extent,  the  evidence.  It  is  clearly 
apparent  that  the  only  service  of  summons  had  was  upon  the 
said  Purmort;  that  he  was  not  the  general  agent,  —  he  was 
simply  the  foreman,  and  acting  in  behalf  of  the  general  agent, 
Kellogg;  that  the  plaintiff  in  the  attachment  suits,  and  the 
sheriff  who  made  the  service,  knew  that  he  was  simply  fore- 
man, and  the  sheriff  in  the  first  instance  so  returned;  that  the 
said  Purmort  concealed  or  neglected  to  inform  the  company 
of  the  fact  of  such  service,  and  that  the  said  Gwynn,  when  he 
entered  the  appearance  of  the  defendant  company  in  the  Moy- 
nahan suit,  had  no  authority  whatever  for  this  purpose;  and 
that  he  neglected  or  refused  to  inform  the  company  of  the  fact 
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of  such  suit,  and  that  the  company  had  no  actual  notice  that 
any  suit  had  been  begun,  that  there  had  been  any  sales  made 
under  execution,  or  that  there  had  ever  been  a  conveyance  of 
the  property  by  the  sheriff. 

There  was  an  attempt  to  obtain  jurisdiction  by  service  of 
process  upon  an  agent  of  the  corporation.  In  cases  of  domestic 
corporations,  the  service  must  be  upon  a  general  agent:  Code 
Civ.  Proc.  1883,  sec.  40.  There  is  a  wide  distinction  between 
a  general  and  a  special  or  particular  agent, — a  distinction  not 
unfounded  or  useless,  and  one  which  solves  many  cases.  A 
special  agency  exists  where  there  is  a  delegation  of  authority 
to  do  a  single  act,  and  a  general  agency  exists  where  there  is 
a  delegation  to  do  all  acts  connected  with  a  particular  trade, 
business,  or  employment:  Story  on  Agency,  sec.  17.  Numer- 
ous other  authorities  recognize  this  same  distinction  so  clearly 
laid  down  by  Mr.  Story:  Beats  v.  Allen,  18  Johns.  363;  9  Am. 
Dec.  221;  Martin  v.  Farnsworth,  49  N.  Y.  555;  Merserau  v.  Phce- 
nix  etc.  Ins.  Co.,  66  Id.  274;  Atlantic  etc.  R.  R.  Co.  v.  Reisner, 
18  Kan.  468;  Cruzan  v.  Smith,  41  Ind.  288.  While  the  powers 
of  a  general  agent  may  be  liberally  construed  according  to  the 
necessities  of  the  occasion  and  the  scope  of  his  business  and 
employment,  those  of  a  special  agent  are  limited  by  the  terms 
in  which  they  are  conferred,  and  he  takes  nothing  by  impli- 
cation. C.  S.  Purmort,  the  person  upon  whom  service  of 
process  was  had  in  this  case,  could  in  no  sense  of  the  term  be 
called  a  general  agent.  As  shown  by  the  evidence,  one  A.  W. 
Kellogg  was  the  general  agent.  Purmort  was  employed  by 
him  as  foreman  of  the  mine.  His  duties  were  to  oversee  the 
laborers  on  the  mine,  keep  their  time,  see  that  work  was  done 
in  mine  fashion,  perform  the  duties  of  shift-boss,  and  in  the 
absence  of  the  general  agent,  Kellogg,  he  sold  ore  and  bought 
supplies  for  the  men,  and  paid  their  wages,  reporting  his  acts 
and  doings  to  Kellogg.  He  made  no  reports,  and  had  no  com- 
munications with  the  company  direct.  He  kept  no  books, 
and  had  no  oflBce,  nor  was  he  held  out  by  the  company  as  an 
agent,  nor  did  he  represent  himself  as  such.  On  the  contrary, 
when  the  sheriff  served  the  writ  and  summons  upon  him,  he 
notified  the  sheriff  that  he  was  not  an  agent  of  the  company, 
but  simply  foreman,  and  the  sheriff  at  that  time  so  under- 
stood, and  made  return  of  process  accordingly.  His  duties 
and  powers  were  limited,  and  not  connected  in  any  manner 
with  the  general  management  and  supervision  of  the  affairs 
of  the  company. 
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To  bind  a  corporation,  the  service  of  process  must  be  upon 
the  identical  agent  provided  by  the  statute:  Chambers  v.  Bridge 
Manufactory,  16  Kan.  270;  Kennedy  v.  Hibernia  etc.  Soc,  38 
Cal.  151;  Watertown  v.  Robinson,  59  Wis.  513;  Aiken  v.  Quartz 
etc.  Mining  Co.,  6  Cal.  187;  O'Brien  v.  Shaw,  10  Id.  343;  Red- 
dington  v.  Mariposa  etc.  Mining  Co.,  19  Hun,  405;  Cherry  v. 
North  etc.  R.  R.  Co.,  59  Ga.  446;  Union  Pac.  R.  R.  Co.  v.  Mil- 
ler, 87  111.  45. 

In  Lake  Shore  R'y  Co.  v.  Hunt,  39  Mich.  469,  the  court,  in 
speaking  of  the  return  of  service  upon  an  agent,  said:  "  But 
what  sort  of  an  agent?  Was  he  agent  to  buy  wood,  or  to  em- 
ploy a  switchman,  or  to  keep  cattle  off  the  track,  or  what  was 
his  agency?  Every  servant  of  the  road  is  in  a  sense  an  agent. 
There  must  be  something  more  definite  than  the  mere  desig- 
nation of  a  man  as  '  agent '  before  a  court  can  say  that  his 
relation  to  the  corporation  was  such  as  to  make  him  its 
representative  for  the  purpose  of  receiving  services  of  process 
for  it.  The  terms  'general  or  special  agent'  are  very  indefi- 
nite, but  employed  as  they  are  here,  in  association  with  terms 
designating  the  principal  officers  of  the  corporation,  they  evi- 
dently intend  agents  who  either  generally  or  in  respect  to 
some  particular  department  of  the  corporate  business  have  a 
controlling  authority,  either  general  or  special.  They  do  not 
mean  every  man  who  is  intrusted  with  a  commission  or  an 
employment." 

In  Reddington  v.  Mariposa  etc.  Mining  Co.,  supra,  the  court 
said:  "It  is  quite  clear  that  the  legislature  attached  impor- 
tance to  the  term  'managing  agent,'  and  employed  it  to  dis- 
tinguish a  person  who  should  be  invested  with  general  power, 
involving  the  exercise  of  judgment  and  discretion,  from  an 
ordinary  agent  or  employee  who  acted  in  an  inferior  capacity, 
and  under  the  direction  and  control  of  superior  authority,  both 
in  regard  to  the  extent  of  the  work,  and  the  manner  of  execut- 
ing the  same.  The  distinction  thus  attempted  to  be  drawn  we 
deem  reasonable,  and  in  harmony  with  the  obvious  purpose  of 
the  statute  in  regard  to  the  service  of  process  upon  a  foreign 
corporation." 

In  Upper  Mississippi  Transp.  Co.  v.  Whittaker,  16  Wis.  233, 
the  question  presented  was,  whether  there  had  been  a  sufl&- 
cient  service.  The  summons  had  been  served  upon  the  cap- 
tain of  a  steamboat  belonging  to  the  company  while  employed 
in  transacting  its  business  on  the  Mississippi  River,  within 

the  boundaries  of  the  state,  and  the  court  held  that  he  was  not 
AM.  St.  Kbp..  Vol.  XIU.  -  14 
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a  managing  agent,  within  the  meaning  of  the  statute.  Said 
the  court:  "The  statute  relates  to  an  agent  having  a  general 
supervision  over  the  affairs  of  the  corporation." 

The  service  of  process  in  this  case  was  not  made  upon  a 
general  agent  of  the  defendant  company,  and  such  service 
oould  not  bind  the  company.  This  conclusion  renders  neces- 
sary the  investigation  of  the  question  whether  the  appearance 
of  the  appellant  company  entered  by  the  attorney  Gwynn  in 
the  Moynahan  suit  would  bind  it.  He  was  not  employed  for 
this  purpose  by  the  company  direct,  or  through  its  authorized 
agents,  nor  did  he  inform  the  company  of  his  acts  in  the 
premises.  His  appearance  was  wholly  unauthorized,  and,  in 
A  proceeding  directly  attacking  the  judgment,  this  can  be 
shown.  The  record  shows  that  the  defendant  company  ap- 
peared by  its  attorney,  and  this  is  conclusive  proof  that  the 
:  attorney  so  appeared,  but  only  prima  facie  evidence  of  the  au- 
thority of  the  attorney  so  to  act.  It  would  not  only  be  harsh, 
but  absurd,  to  hold  that  a  person  could  be  deprived  of  his 
property  without  notice,  and  upon  the  mere  entry  of  an  ap- 
pearance by  an  attorney  acting  wholly  without  authority  dele- 
gated for  this  purpose.  Attorneys  are  officers  of  the  court, 
and  their  authority  to  appear  in  any  particular  case  will  not 
he  questioned  by  the  court.  Their  appearance  is  prima  facie 
evidence  of  authority  to  actj  but  when  such  authority  is 
denied  or  properly  put  in  issue,  it  is  competent  to  rebut  by 
proofs  any  presumptions  which  may  arise  from  such  acts.  If 
the  attorney  was  without  authority,  then  his  acts  could  bind 
•330  one:  Shelton  v.  Tiffin,  6  How.  163;  Shumway  v.  Stillman,  6 
Wend.  447;  Welch  v.  Sykes,  3  Gilm.  197;  44  Am.  Dec.  685; 
Hall  V.  Williams,  6  Pick.  232;  17  Am.  Dec.  356;  Sheriff  v. 
Smithy  47  How.  Pr.  470;  Thompson  v.  Emmert,  15  111.  415; 
Chapman  v.  Aristin,  44  Tex.  133;  Napton  v.  LeatoUj  71  Mo, 
358. 

The  proceedings  in  this  case  are  a  direct  attack  upon  the 
judgment,  and  it  is  useless  to  discuss  the  question  so  ably  pre- 
sented by  counsel,  whether  a  judgment  can  be  attacked  col- 
laterally for  want  of  due  service.  It  was  competent  to  show 
that  the  service  of  the  writ  and  summons  was  not  made  upon 
a  general  agent  of  the  defendant,  and  that  the  entry  of  ap- 
pearance by  the  attorney  was  unauthorized,  and  that  no  notice 
was  given  to  the  parties  whose  right  was  sought  to  be  affected 
by  such  entry.  It  follows  as  a  logical  result  of  the  proposi- 
\tions  before  discussed  that  a  judgment  rendered  without  ser- 
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vice,  or  upon  the  unauthorized  appearance  of  an  attorney,  is 
(whenever  it  is  made  to  appear  by  proper  proceedings  insti- 
tuted for  this  purpose)  void,  and  that  all  sales,  or  other  pro- 
ceedings had  thereunder,  are  as  to  all  persons,  irrespective  of 
notice  or  bona  fides,  absolute  nullities:  Shelton  v.  Tiffin,  6 
How.  163.  A  different  rule  might  prevail  if  a  judgment  is 
only  attacked  on  the  ground  of  fraud,  and  rights  had  been 
acquired  on  execution  sales  without  notice  of  such  fraud. 
But  absence  of  legal  service  or  authorized  appearance  is  juris- 
dictional. Without  jurisdiction  no  judgment  whatever  will 
be  entered,  nor  rights  acquired  thereunder. 

The  mere  levy  of  an  attachment  did  not  give  the  court 
jurisdiction  to  determine  the  question  of  indebtedness,  and 
condemn  the  attached  property  to  pay  the  same.  The  remedy 
by  attachment  is  purely  statutory.  It  has  no  existence  with- 
out the  statute.  It  has  an  individuality  entirely  foreign  to 
the  common  law,  and  being  in  derogation  of  common  right, 
must  be  strictly  construed.  An  attachment  of  real  estate  and 
notice  thereof  is  made  by  filing  a  copy  of  the  writ,  together 
with  a  description  of  the  property,  with  the  recorder  of  the 
county,  and  by  serving  a  copy  of  the  writ  on  the  defendant: 
Civ.  Code  1883,  sec.  101.  When  service  is  other  than  per- 
sonal, or  personal  service  without  the  state,  the  statute  pro- 
vides when  this  shall  be  complete:  Id.,  sees.  44,  45.  The 
statute  (Id.,  sec.  49)  further  provides  that,  from  the  time  of 
the  service  of  summons  in  a  civil  action,  the  court  shall  be 
deemed  to  have  acquired  jurisdiction,  and  to  have  control  of 
all  subsequent  proceedings.  A  voluntary  appearance  of  the 
defendant  shall  be  equivalent  to  personal  service  upon  him. 
Where  a  defendant  resides  in  this  state,  and  there  is  no  ques- 
tion but  that  he  can  be  personally  served,  the  service  is  com- 
plete when  a  copy  of  the  writ  is  served  upon  him,  and  the 
property  levied  upon.  Then,  and  not  until  then,  does  the  court 
acquire  jurisdiction  to  finally  hear  and  determine  the  same. 
This  is  a  construction  that  this  provision  of  the  code  has  ever 
received:  Kendall  v.  Washhxirn,  14  How.  Pr.  380;  Moore  v. 
Thayer,  6  Id.  47;  In  re  Griswold,  13  Barb.  412;  Kelly  v.  Coun- 
tryman, 15  Hun,  97. 

This  provision  of  the  statute  is  simply  a  declaration  of  that 
principle  always  maintained  by  the  courts,  that  a  person  can- 
not be  prejudiced  or  his  rights  of  person  or  property  affected 
without  notice,  either  actual  or  constructive.  So  jealous  have 
the  people  been  of  the  maintenance  of  this  principle  that  it 
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has  been  ingrafted  into  both  the  federal  and  the  state  consti- 
tutions, and  that  constitutional  requirement  of  due  process  of 
law  extends  to  all  proceedings,  judicial  and  administrative: 
Stuart  V.  Palvier,  74  N.  Y.  183;  30  Am.  Rep.  289;  Clark  v. 
Mitchell,  tO  Mo.  627.  The  courts  have  uniformly  held  that 
this  requirement  demands  that  there  shall  be  notice  and  hear- 
ing before  condemnation.  Any  proceeding  which  violates 
these  principles  is  not  "  due  process  of  law,"  and  is  not  ac- 
according  "  to  the  law  of  the  land."  Where  the  property  of  a 
citiz&fl  is  taken  and  condemned  without  notice  to  him,  it  is  en- 
tirely immaterial  whether  it  be  a  special  or  general  judgment; 
the  fundamental  wrong  in  such  case  being  that  his  property  is 
taken  and  conveyed  to  some  other  person  without  his  knowl- 
edge. 

The  abstract  in  this  case  was  very  imperfect,  and  the  record 
exceedingly  voluminous,  and  the  court  regrets  that  no  argu- 
ment was  filed  by  counsel  for  the  appellees;  for  in  cases  of 
this  magnitude  the  court  is  entitled  to  all  the  light  which  the 
experience  and  research  of  counsel  can  furnish. 

Judgment  reversed  and  cause  remanded. 

ON    REHEARINa. 

Hayt,  J.  In  the  opinion  of  this  court  in  this  case  filed  upon 
the  thirtieth  day  of  November,  1888,  Mr.  Justice  Gerry  con- 
cludes by  saying:  "The  abstract  in  this  case  is  very  imperfect, 
and  the  record  exceedingly  voluminous,  and  the  court  regrets 
that  no  argument  was  filed  by  counsel  for  the  appellees;  for  in 
cases  of  this  magnitude  the  court  is  entitled  to  all  the  light 
which  the  experience  and  research  of  counsel  can  furnish." 
After  that  opinion  was  filed,  and  the  case  reversed,  counsel  for 
appellees  came  before  the  court,  excusing  his  failure  to  file  an 
argument,  and  asking  that  a  rehearing  be  granted;  and,  the 
appellant  having  filed  a  motion  asking  that  this  court  enter  a 
final  decree  herein,  by  consent  of  counsel  the  rehearing  was 
granted.  Briefs  were  filed,  and  an  oral  argument  heard,  and 
the  entire  matter  submitted  anew  to  the  consideration  of  the 
court. 

In  the  former  opinion  it  was  held,  —  1.  That  service  of  process 
in  this  case  was  not  made  upon  a  general  agent  of  the  defend- 
ant company,  and  that  the  service  made  did  not  bind  the  com- 
pany; 2.  That  the  appearance  of  Gwynn  for  defendant  was 
wholly  unauthorized,  and  the  company  was  not  bound  thereby; 
3.  That  the  mere  levy  of  the  attachment  did  not  give  the  court 
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jurisdiction  to  determine  the  question  of  indebtedness,  and 
condemn  the  attached  property  to  the  payment  of  the  same. 

After  again  carefully  considering  these  questions,  we  see  nc 
reason  to  change  the  views  heretofore  expressed.  Purmort, 
upon  whom  service  was  made  for  the  company,  was  directly 
interested  in  the  success  of  the  plaintifif's  action,  having  as- 
signed to  the  plaintiff,  for  the  purpose  of  collection  in  that  suit, 
a  claim  of  several  hundred  dollars,  which  he  held  against  the 
defendant  company;  and  he  was  doubtless  willing  to  use  the 
utmost  limit  of  his  authority  in  order  that  the  service  had 
upon  him  might  be  made  binding  upon  the  company;  and  yet 
the  sheriff  at  the  time  made  return  that  he  had  executed  the 
writs  upon  **  Purmort,  the  foreman  of  the  defendant  company," 
which  return  is  corroborative  of  Purmort's  testimony,  to  the 
effect  that  he  was  only  foreman  of  the  mine,  and  that  he  so  in- 
formed the  sheriff  at  the  time  the  service  was  made  upon  him. 
This  service  upon  Purmort  was  not  service  upon  the  company. 

Neither  did  the  appearance  of  Gwynn  bind  the  company. 
It  is  not  seriously  contended  that  Gwynn  was  authorized  to 
appear  for  the  defendant  company.  On  the  contrary,  it  clearly 
appears,  from  the  evidence,  that  he  was  not  so  authorized,  and 
such  unauthorized  appearance  did  not  give  the  court  jurisdic- 
tion of  the  defendant.  And  whatever  rule  may  obtain  in  other 
localities  upon  the  question  of  acquiring  jurisdiction  solely  by 
the  levy  of  the  writ  of  attachment,  we  are  of  the  opinion  that, 
under  our  statute,  there  must  be  further  notice  and  oppor- 
tunity given  for  a  hearing  before  condemnation:  Civ.  Code 
1883,  sees.  44,  45,  49,  99,  101;  Raynolds  v.  Ray,  12  Col.  108, 
and  authorities  cited  in  former  opinion. 

These  were  the  only  questions  passed  upon  in  the  former 
opinion,  but  upon  this  rehearing  other  and  different  questions 
have  also  been  presented  which  have  received  our  careful  con- 
sideration. The  claim  is  now  made  that  the  appellant  was 
guilty  of  such  laches  as  precludes  a  recovery  in  this  action. 
Was  the  appellant  guilty  of  laches?  and  if  so,  to  what  extent, 
and  how  is  it  affected  thereby  in  this  suit?  An  examination 
of  the  testimony  shows  that,  at  the  time  of  the  commencement 
of  the  attachment  suits,  Kellogg  telegraphed  from  Denver  to 
Purmort  at  the  mines  the  amount  due  each  of  the  creditors, 
who  afterwards  joined  in  the  suit,  as  such  amounts  appeared 
upon  the  company's  books.  The  reason  for  sending  this  tele- 
gram is  not  given,  but  it  is  assumed  by  counsel  for  the  appel- 
lees that  it  was  for  the  purpose  of  furnishing  the  necessary 
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information  to  enable  certain  creditors  about  the  mine  to  in- 
stitute suits  against  the  company,  and  secure  such  advantage 
over  Moynahan  as  might  arise  from  their  being  able  to  antici- 
pate the  suit  which  he  was  then  threatening  to  commence, 
and  did  in  fact  institute  against  the  company  the  next  day. 
In  other  vTords,  it  is  claimed  that  Kellogg  knew  in  advance 
that  the  Perkins  suit  was  to  be  commenced,  and  it  is  conceded 
that,  as  he  was  a  general  agent,  his  knowledge,  such  as  it  was, 
was  knowledge  of  the  company;  and  it  also  appears  that  Pur- 
mort  afterwards  met  Mr.  Pomeroy,  the  president  of  the  com- 
pany, and  Mr.  Whittaker,  its  secretary,  in  Denver,  and  had 
some  conversation  with  them  in  reference  to  both  suits,  and 
in  that  conversation  Mr.  Pomeroy  said,  in  the  presence  of  Mr. 
Whittaker,  that  "  he  would  be  able  yet  to  raise  the  money  be- 
fore that  property  would  be  sold  to  pay  off  the  attachments." 
This  is  the  substance  of  the  testimony  in  reference  to  informa- 
tion obtained  by  the  company  in  relation  to  these  suits.  It 
does  not  affirmatively  appear  that  any  of  the  officers  of  the 
company  knew  of  the  judgments  or  of  the  sale  of  the  real 
estate  thereunder,  and  as  a  large  amount  of  personal  property 
was  seized  by  the  sheriff  in  the  attachment  suits,  it  is  quite 
probable  that  these  officers  may  have  supposed  that  personal 
property  alone  had  been  seized.  The  officers  of  the  companv 
during  all  this  time  had  the  management  and  control  of  other 
mining  enterprises,  and  it  seems  to  have  been  a  time  of  great 
depression  in  the  business  of  mining,  so  that  all  these  enter- 
prises were  languishing  for  want  of  capital  to  prosecute  the 
same.  Mr.  Pomeroy  was  in  the  East,  vainly  endeavoring  to 
raise  money  to  tide  over  this  period  of  depression,  while  Kel- 
logg did  not  return  to  the  mines,  but  devoted  himself  to  other 
enterprises.  Notice  of  the  judgments,  or  of  the  sales  made 
thereunder  of  the  mines,  is  not  brought  home  to  the  company, 
but  on  the  contrary,  all  the  officers  of  the  company  having 
anything  to  do  with  the  management  of  its  business  in  Colo- 
rado, and  who  were  consequently  at  all  likely  to  have  obtained 
this  information,  swear  positively  that  they  knew  nothing  of 
such  judgments  or  sales. 

In  considering  the  conduct  of  the  appellant,  it  must  also  be 
borne  in  mind  that  complaint  is  not  made  of  any  affirmative 
act  upon  the  part  of  the  officers  of  the  company  by  which  the 
appellees  were  misled.  By  their  silence  alone,  it  is  claimed, 
the  company  is  barred  from  prosecuting  this  suit.  It  does  not 
appear  from  the  evidence  that  the  appellees  or  their  grantors 
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were  misled  by  this  silence  into  the  expenditure  of  money  to 
their  detriment  in  improving  this  property,  but  on  the  con- 
trary, it  is  shown  that  it  was  a  valuable  and  productive  prop- 
erty, yielding  a  large  net  revenue  to  those  in  possession  sine© 
the  sheriff's  sales  were  made.  Certainly,  there  is  a  wide  dis- 
tinction to  be  drawn  between  the  case  of  an  innocent  pur- 
chaser who  has  erected  valuable  improvements  upon  the- 
property,  and  a  case  in  which  it  is  shown  that  valuable  ore» 
have  been  extracted  from  the  estate,  and  sold  at  a  profit,  aa 
in  this  case:  2  Pomeroy's  Eq.  Jur.,  sec.  812.  In  fact,  several 
of  the  elements  essential  to  constitute  an  estoppel  in  pais  are^ 
lacking  in  this  case:  Id.,  sec.  805.  In  the  case  of  Gibbons  v» 
Hoag,  95  111.  67,  in  speaking  of  the  question  of  laches,  tha 
court  said:  "The  claim  that  appellee  has  been  guilty  of  laches' 
which  should  bar  her  right  is  destitute  of  merit.  Mere  dela^ 
alone,  short  of  the  period  fixed  as  a  bar  by  the  statute  of  lim- 
itations, will  not  preclude  the  assertion  of  an  equitable  right. 
It  is  only  when  by  delay,  and  neglect  to  assert  a  right,  the 
adverse  party  is  lulled  into  doing  that  which  he  would  not 
have  done,  or  into  omitting  to  do  that  which  he  would  have 
done,  in  reference  to  the  property,  had  the  right  been  promptly 
asserted,  that  the  defense  of  laches  can  be  considered.  There 
is  no  pretense  of  any  prejudice  resulting  to  appellants  by  rea- 
son of  the  non-action  of  appellee  in  any  respect." 

The  appellant  was  not  informed  of  the  false  return  or  of  the 
unauthorized  appearance  of  Gwynn  in  time  to  proceed  by  mo- 
tion to  correct  the  same  in  the  court  where  the  attachment 
suite  were  pending,  and  had  no  notice  of  the  sale  of  its  real 
property  until  the  time  for  redemption  had  expired,  but,  as 
soon  as  it  did  obtain  information  of  the  fraud  perpetrated 
upon  it,  it  was  diligent  in  employing  counsel  and  commencing 
this  suit;  and  as  this  suit  was  brought  within  less  than  three- 
years  from  the  time  of  the  perpetration  of  the  fraud  com- 
plained of,  and  within  less  than  eighteen  months  from  the- 
time  of  the  execution  of  the  sherifi^'s  deeds,  and  promptly 
upon  the  discovery  of  the  fraud  that  had  been  practiced  upon^ 
it,  we  think  the  appellant  was  chargeable  with  no  such  laches 
as  should  bar  it  from  maintaining  this  action:  Gen.  Stats.,, 
sees.  2172-2174;  Kayser  v.  Maughan,  8  Col.  247;  Hagerty  v. 
Mann,  56  Md.  522;  Munson  v.  Hallowell,  26  Tex.  475;  84  Am. 
Dec.  582;  Gibbons  v.  Hoag,  supra. 

It  is  claimed,  however,  that,  aside  from  this  question  of 
laches,  the   appellant's  case  is  fatally  defective,  because  it 
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appears  that  the  judgments  in  the  attachment  suits  were 
founded  upon  an  indebtedness  both  just  and  due  at  the  time 
the  judgments  were  rendered,  and  if  set  aside,  and  a  retrial  of 
the  case  had,  the  result  must  be  the  same.  Where  the  fraud 
of  the  party,  as  in  this  case,  enters  into  the  procurement  of 
the  judgment,  it  is  doubtful  if  a  court  should  require  a  show- 
ing_  of  merits  as  a  condition  of  relief  Then,  again,  while 
courts  will  not  do  an  idle  thing,  and  therefore  will  not  ordi- 
narily set  aside  a  judgment  when  it  appears,  by  reopening  the 
case,  the  same  judgment  must  be  again  rendered  upon  a  trial 
of  the  cause  upon  its  merits,  yet  courts  frequently  enjoin  the 
collection  of  so  much  of  judgments  fraudulently  obtained  as 
is  shown  to  be  inequitable  or  excessive.  And  so,  where  sales 
or  deeds  have  been  .made  under  such  fraudulent  judgments, 
courts  have  drawn  a  distinction  between  such  sales  and  deeds 
and  the  fraudulent  judgments  themselves:  Litchfield^s  Appeal, 
28  Conn.  127;  73  Am.  Dec.  662;  Martin  v.  Parsons,  49  Cal. 
94.  Before  a  man's  property  is  sold  and  deeded  away,  he 
should  have  an  opportunity  to  pay  the  debt  or  redeem  the 
property  from  sale.  This  right  to  redeem  is  a  valuable  right, 
secured  by  positive  statutory  enactment;  which  right,  in  this 
case,  was  denied  appellant,  and  its  property  sequestered  with- 
out notice  to  it.  Under  these  circumstances,  we  believe  that 
courts  of  equity  should  grant  appropriate  relief,  without  in- 
quiry as  to  the  merits  of  the  original  claim.  As  said  in  the 
former  opinion,  these  judgments,  as  to  appellant,  "are  abso- 
lute nullities,"  and  consequently  cannot  be  made  the  basis  of 
a  valid  sale. 

And  if  it  be  true  that  the  third  parties  have  purchased 
under  the  belief  that  the  judgments  were  valid  and  binding 
between  the  parties,  this  will  not  defeat  a  recovery.  "  Nor 
does  the  fact  that  the  real  estate  sold  under  the  judgment  has 
passed  to  third  parties  operate  to  defeat  the  right  of  plaintiff 
to  show  the  want  of  jurisdiction  or  of  authority  to  accept  ser- 
vice ":  Newcomb  v.  Dewey,  27  Iowa,  381.  This  doctrine  is 
supported  in  the  following  cases:  Harshey  v.  Blackmarr,  20 
Id.  161;  89  Am.  Dec.  520;  Bryant  v.  Williams,  21  Iowa,  329; 
Shelton  v.  Tiffin,  6  How.  163;  Ingle  v.  McCurry,  1  Heisk.  26; 
Mastin  v.  Gray,  19  Kan.  458;  27  Am.  Rep.  149;  Ferguson  v. 
Crawford,  70  N.  Y.  253;  26  Am.  Rep.  589. 

In  the  case  of  Harshey  v.  Blackmarr,  supra,  Judge  Dillon, 
speaking  for  the  court,  uses  this  language  in  reference  to  a 
judgment  obtained  without  service  and  upon  an  appearance 
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entered  by  an  unauthorized  attorney:  "And  this  brings  to  us 
the  more  difficult  question  whether,  assuming  these  facts,  and 
the  further  fact  that  the  demurrants  in  the  case  at  bar  are  in- 
nocent purchasers  of  the  land,  the  plaintiff  is  entitled  to  relief 

against  them The  most  of  the  cases  heretofore  cited 

arose  between  the  immediate  parties  to  the  judgment  or  decree. 
In  their  facts,  therefore,  they  would  not  be  wholly  applicable 
to  the  present  aspect  of  this  case,  though  their  principles  have 
more  or  less  bearing  upon  it.  In  arriving  at  the  conclusion 
that  the  decree  on  the  facts  assumed  would  be  wholly  null 
and  void  as  to  the  present  plaintiff,  we  have  been  much  forti- 
fied by  finding  that  such  would  be  the  judgment  of  the  civil 
law  under  such  circumstances." 

In  the  case  at  bar,  the  record  entry  does  not  show  that  ser- 
vice was  made  upon  the  defendant  in  either  suit,  and  if  we  go 
to  the  officer's  return,  we  find  that  by  the  first  return  Purmort 
is  described  as  "foreman  of  the  defendant  company,"  which 
return  was  afterwards  amended  upon  motion  of  plaintiff,  so  as 
to  show  that  he  was  the  general  agent  of  the  company,  while 
in  the  return  upon  some  of  the  other  papers  he  is  described  as 
the  resident  agent.  There  was  evidently  much  uncertainty  in 
the  mind  of  the  officer  as  to  the  true  capacity  in  which  Pur- 
mort was  acting  at  the  time.  It  is  said,  however,  that  the 
officer's  return,  as  amended,  cannot  be  impeached.  There  is 
both  reason  and  authority  for  holding  that  there  is  a  wide  dis- 
tinction to  be  drawn  between  the  recital  in  the  officer's  return 
of  matters  presumptively  within  his  personal  knowledge  and 
the  recital  of  matters,  as  in  this  case,  not  presumptively  within 
such  knowledge.  The  time  upon  which  service  was  made,  the 
county  where  made,  the  manner  of  service,  were  all  matters 
presumptively  within  the  personal  knowledge  of  the  officer. 
But  the  recitals  in  the  various  returns  that  Purmort  was  "the 
foreman  of  the  defendant  company,"  "the  agent  of  the  defend- 
ant company,"  "the  resident  agent  of  the  company,"  etc., 
were  recitals  of  matters  not  presumptively  within  his  knowl- 
edge, but  of  matters  about  which  an  officer  must  determine 
the  fact  upon  the  best  information  at  hand  at  the  time,  which 
information  came  in  this  case  largely  from  interested  parties. 
And  we  are  aware  of  no  decision  holding  that  his  return  as  to 
such  finding  of  fact  cannot  be  contradicted  when  properly  at- 
tacked. In  the  case  of  Bond  v.  Wilson,  8  Kan.  231,  12  Am. 
Rep.  466,  the  court,  in  speaking  of  such  return,  says:  "  We 
know  of  no  statute  that  makes  a  sheriff  a  final  and  exclusive 
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judge  of  where  a  man's  residence  is,  or  what  is  the  age  of  a 
minor,  or  who  are  the  oflScers  of  a  corporation,  or  where  their 
place  of  business  is;  and  when  the  statute  made  it  the  duty  of 
the  sheriflF  to  ascertain  these  facts,  it  did  not  make  his  return 
of  such  facts  conclusive.  Of  his  own  acts,  his  knowledge 
ought  to  be  absolute,  and  himself  officially  responsible.  Of 
such  facts  as  are  not  in  his  special  knowledge,  he  must  act 
from  information,  which  will  often  come  from  interested 
parties,  and  his  return  thereof  ought  not  to  be  held  conclu- 
sive." And  to  the  same  effect  are  the  following  cases:  Cham- 
bers V.  Bridge  Manufactory,  16  Kan.  270;  Hanson  v.  Wolcott,  19 
Id.  207;  Mastin  v.  Gray,  19  Id.  468;  27  Am.  Rep.  149;  Walker 
V.  Lutz,  14  Neb.  274. 

The  question  of  a  defect  of  parties  defendant  is  raised  for 
the  first  time  in  this  court;  the  claim  advanced  being  that  the 
plaintiffs  in  the  attachment  suits  are  indispensable  parties  to 
this  action,  without  whom  no  decree  can  be  entered  in  favor 
of  the  appellant.  It  appears  from  the  pleadings  and  evidence 
that  at  the  sales  made  under  the  judgments  Moynahan  and 
Gwynn  purchased  the  property  for  the  judgment  creditors  for 
an  amount  sufficient  to  satisfy  the  judgments,  and  afterwards 
sold  it  to  the  appellees  for  an  amount  largely  in  excess  of  the 
amount  of  such  judgments,  the  appellees  taking  quitclaim 
deeds  to  the  property,  and  they  have,  in  turn,  reaped  a  benefit 
out  of  working  the  property  in  an  amount  largely  more  than 
the  purchase  price  paid  by  them.  Neither  Perkins  nor  Moy- 
nahan claims  any  interest  in  the  property,  and  are  not  liable 
under  the  quitclaim  deeds:  3  Washburn  on  Real  Property, 
p.  356,  sec.  4;  Adams  v.  Schiffer,  11  Col.  15;  7  Am.  St.  Rep.  202. 
The  case  of  Allen  v.  Tritch,  5  Col.  229,  cited  by  counsel,  is  not 
analogous  to  the  case  at  bar;  for  the  reason  that,  although 
Allen  had  deeded  away  his  interest  in  the  land,  the  title  to 
which  was  the  subject  of  controversy,  he  had,  to  secure  the 
purchase  price,  taken  a  mortgage  upon  the  premises,  and  also 
a  power  of  attorney  to  sell,  convey,  or  lease  the  same,  and  con- 
sequently was  held  to  be  a  necessary  party.  In  the  case  of 
Snyder  v.  Voorhes,  7  Id.  296,  it  was  held,  upon  demurrer  to 
the  bill,  that  "  in  an  action  to  cancel  and  set  aside  a  deed  of 
record  on  the  ground  that  it  was  never  delivered,  and  its  pos- 
session procured  by  the  grantee  by  fraud,  the  grantee  being 
dead,  his  heirs  are  necessary  parties."  But  here  the  legal  title 
was  in  the  heirs,  and  consequently  they  were  indispensable 
parties.     In  the  case  at  bar,  as  neither  Perkins  nor  Moynahan 
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had  any  interest  in  the  property  at  the  time  of  the  bringing  of 
this  action,  they  are  not  indispensable  parties,  and  a  decree 
can  be  entered  between  the  parties  to  this  action  without  them: 
Civ.  Code  1883,  sec.  16;  Pollard  v.  Lathrop,  12  Col.  171.  If 
appellees  desired  their  presence  for  any  purpose,  they  should 
have  taken  the  proper  steps  in  the  court  below  to  have  had 
them  made  parties,  and  not  have  consented,  by  their  silence, 
to  the  case  proceeding  without  them.  Under  our  Code  of 
Civil  Procedure,  "  a  defect  or  misjoinder  of  parties  plaintiflF  or 
defendant "  is  made  a  ground  of  demurrer  if  such  defect  or 
misjoinder  appears  upon  the  face  of  the  complaint,  and  when 
not  appearing  upon  the  face  of  the  complaint,  it  is  provided 
that  the  objection  may  be  taken  by  answer.  And  the  code 
also  provides:  "If  no  such  objection  be  taken,  either  by  de- 
murrer or  answer,  the  defendant  shall  be  deemed  to  have 
waived  the  same,  excepting  only  the  objection  to  the  jurisdic- 
tion of  the  court  and  the  objection  that  the  complaint  does  not 
state  facts  sujQ&cient  to  constitute  a  cause  of  action,  which  ob- 
jections may  be  raised  at  any  time":  Code  1883,  sees.  55,  59, 
60.  Appellees,  having  failed  to  make  the  objection  of  a  defect 
of  parties  in  the  court  below,  either  by  demurrer  or  answer, 
must  be  deemed  to  have  waived  the  same:  Hicks  v.  JacksoUy 
85  Mo.  283;  Orain  v.  Aldrich,  38  Cal.  514;  99  Am.  Dec.  423. 
If,  however,  in  the  course  of  the  subsequent  proceedings  in 
this  case,  the  court  should  find  it  impossible  to  completely  de- 
termine the  controversy  between  the  parties  without  the  pres- 
ence of  Perkins  and  Moynahan,  the  court  has  the  power  to 
order  them  to  be  brought  in:  Civ.  Code  1883,  sec.  16. 

In  view  of  the  circumstances  of  this  case,  we  do  not  deem  it 
advisable  to  enter  a  final  decree  in  this  court,  but  the  case 
will  be  reversed  and  remanded,  leaving  counsel  and  the  court 
below  to  pursue  such  course  in  relation  to  additional  parties 
and  further  proceedings  as  they  shall  be  advised. 

Reversed  and  remanded. 


CoRPORATiOH  —  Sbbviob  o»  Prookss  UPON:  Sea  note  to  Hampton  r.  Weare, 
66  Am.  Dec.  119-122.  Service  of  process  upon  a  conductor  of  a  railroad  car 
is  sufficient  service,  under  a  statute  authorizing  expressly  such  a  method  of 
service:  New  AJbany  etc.  R.  R.  Co.  v.  TilUm,  12  Ind,  3;  74  Am.  Dec.  195;  see 
Oiliespie  v.  Commercial  etc.  Ins.  Co.,  12  Gray,  201;  71  Am.  Dec.  743;  Mineral 
Point  R.  R.  Co.  v.  Keep,  22  El.  9;  74  Am.  Dec.  124;  Capen  v.  Paci^c  Mut.  Ins. 
Co.,  26  N.  J.  L.  67;  64  Am.  Dec,  412.  Corporations,  being  mere  creatures  of 
statute,  must  be  sued  only  in  the  manner  provided  by  the  legislature:  Hol- 
gate  v.  Oregon  P.  R.  R.  Co.,  16  Or.  123.  The  Colorado  act  of  March  17,  1877, 
"providing  a  system  of  procedure  in  civil  cases,"  etc.,  repealed  the  act  of 
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Marcb  14,  1877,  with  reference  to  icrvice  of  summons  in  suits  against  corpo- 
rations, and  established  a  new  method  of  service:  Little  Bobtail  Mining  Co.  r. 
Lijhtbourm,  10  Col.  429, 

Agency  —  Who  ark  Gbneral  Agents:  Lister  v.  Alien,  31  Md.  543;  100 
Am.  Dec.  78;  Savings  Fund  Society  v.  Savings  Bank,  36  Pa.  St.  498;  78  Am. 
Dec.  390;  Lobdeil  v.  Baker,  1  Met.  193;  35  Am.  Dec  368.  Who  are  special 
agents:  Savings  Fund  Society  v.  Savings  Bank,  36  Pa.  St.  498;  78  Am.  Dec. 
390;  Biilings  v.  Morrow,  7  Cal,  171;  68  Am.  Dec.  236. 

Corporations  must  be  Subd  at  their  domicile  for  damages  resulting  from 
their  negligence  or  non-feaaanco:  Caldwell  y.  Vidcaburg  etc.  R.  R.  Co.,  40  La. 
Ann.  753;  and  the  domicile  of  a  corporation  is  deemed  to  be  the  county  where 
it  lias  its  principal  office  or  place  of  business:  Holgate  v.  Oregon  P.  R.  R.  Co., 
16  Or.  123. 

JtTDOMENTS   PrOCURKD   BY  UNAUTHORIZED   APPEARANCE   OP   AtTORNET.  — 

Whether  void,  voidable,  or  conclusive:  See  extended  note  to  Bunion  v.  Ly- 
ford,  75  Am.  Dec.  146-161;  compare  also  Hubbard  v.  Dubois,  37  Vt  94;  86 
Am.  Dec.  690;  Dortey  v.  Kyle,  30  Md.  612;  96  Am.  Dec.  617;  Finneman  v. 
Leonard,  7  Allen,  54;  83  Am.  Dec.  665;  Callen  v.  Ellison,  13  Ohio  St.  446;  82 
Am.  Dec.  448. 

Unaqthorized  Appearance  bt  Attorney  —  Btfect  of. — An  attorney 
cannot,  without  special  authority,  admit  service  of  jurisdictional  process  upon 
his  client:  Harshey  v.  Blackmarr,  20  Iowa,  161;  89  Am.  Dea  620;  but  see 
Abbott  V.  Button,  44  Vt.  646;  8  Am.  Rep.  394;  compare  Bill  v.  City  Cab  and 
Tran^.  Co.,  79  Cal.  188. 

Judgments  Rendered  without  Jurisdiction  are  Void:  Furgeaon  v. 
Jones,  17  Or.  204;  11  Am.  St.  Rep.  808,  and  note  821,  with  the  numerous 
cases  there  collected;  Vogel  v.  Broum  School  Township,  112  Ind.  317.  Void 
judgments  are  not  conclusive  upon  either  party:  Louisville  etc.  R'y  Co.  v.  Huh- 
bard,  116  Id.  193.  But  record  recitals  are  conclusive  evidence  of  jurisdiction 
until  set  aside  or  reversed  in  a  direct  proceeding:  Ex  parte  Stemes,  77  Cal. 
156;  11  Am.  St.  Rep.  251,  and  note  256;  Goodwin  v.  Siyna,  86  Ala.  102;  11 
Am.  St.  Rep.  21;  Ex  parte  Ah  Men,  11  Cal.  198;  11  Am.  St.  Rep.  263;  note  to 
Melia  v.  Simmons,  30  Am.  Rep.  748-762.  And  where  the  court  had  jurisdic- 
tion, a  judgment,  although  erroneous  in  all  its  parts,  cannot  be  attacked  col- 
laterally: Derr  v.   fVilson,  84  Ky.  14. 

Due  Process  op  Law.  — No  one  can  be  aflFected  by  a  judgment  unless  he 
has  been  cited  to  appear,  and  given  an  opportunity  to  be  heard:  Furgeson  v. 
Jones,  17  Or.  204;  11  Am.  St.  Rep.  808;  Landon  v.  Toumshend,  112  N.  Y.  93; 
8  Am.  St.  Rep.  712;  extended  note  to  Flint  River  S.  S.  Co.  v.  Foster,  48  Am. 
Dec.  272-278. 

Judgments  Based  upon  False  Returns  op  Officers  —  Relief  against: 
See  extended  note  to  Taylor  v.  Letois,  19  Am.  Dec.  137-139.  Defects  as  to 
the  time  and  manner  of  service  of  process  in  actions  before  justices  of  the 
peace  must  be  contested  by  motions  to  set  aside  the  service,  not  by  motions 
to  dismiss  the  action:  Foster  v.  Markland,  37  Kan.  32. 

Laches  alone  will  not  Defeat  Equitable  Relief:  Toumshend  v.  Towns- 
hend,  4  Cold.  70;  94  Am.  Dec.  186;  Highberger  v.  Stiffler,  21  Md.  338;  83  Am. 
Dec.  593. 

Misjoinder  of  Parties  cannot  be  Raised  on  Appeal:  Fillmore  v.  Wells, 
10  Col.  228;  3  Am.  St.  Rep.  567;  Beard  v.  Knox,  5  Cal.  252;  63  Am.  Deo. 
125,  and  note;  for  objection  to  a  misjoinder  of  parties  must  be  taken  advan- 
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tage  of  by  demurrer  when  the  defect  appears  on  the  face  of  the  complaint, 
or  by  answer  when  it  does  not  so  appear:  Fillmore  v.  Wells,  10  Col.  228;  S 
Am.  St.  Rep.  567;  Donnelly.  Wahh,  33  N.  Y.  43;  88  Am.  Dec.  361;  Alvara 
V.  Brannan,  7  Cal.  503;  68  Am.  Dec.  274,  and  note.  But  in  actions  ex  con- 
tractu, an  objection  to  non-joinder  of  parties  plaintiff  is  not  waived  by  a  fail- 
ure to  plead  in  abatement:  Clajpp  v,  Pawtucket  Inst,  for  Savings,  15  R.  L  489; 
2  Am.  St.  Rep.  915. 


Union  Pacific   Kailway  Company  v.  De  Busk. 

fl2  COLOBADO,  294.1 
VOLUHTABY   APPEARANCB  WAIVES   AlL   OBJECTIONS  TO  A   SirMMONS  and  to 

the  return  thereof,  and  the  filing  of  a  demurrer  or  answer  to  the  com- 
plaint constitutes  such  appearance. 

Pkacticb  —  Waiver  of  Defects  in  Service  ov  Summons. — Though  de- 
fendant attempts  first  by  motion  and  then  by  plea  to  quash  the  service 
of  summons,  if  on  such  motion  and  plea  being  determined  against  him 
he  subsequently  answers  to  the  merits,  such  answer  waives  any  pre-ex- 
isting defects  in  such  service. 

Evidence  —  Sufficiency  of.  —  A  Jury  is  Wabrantsd  in  Inferring  that 
A  Fire  was  Caused  by  a  Railway  Train  of  the  defendants,  when 
witnesses  testified  that  the  fire  sprang  up  immediately  upon  the  passing 
of  such  train,  and  that  there  was  no  fire  on  the  premises  before,  and  no 
apparent  cause  for  fire. 

Fire  —  Responsibility  for.  —  By  the  ancient  common  law,  a  person  in 
whose  house  a  fire  originated,  which  afterwards  spread  to  and  destroyed 
his  neighbor's  property,  was  forced  to  make  good  the  loss,  whether  the 
person  in  whose  house  the  fire  originated  was  negligent  in  respect  to 
the  fire  or  not;  and  subsequently  it  was  held  that  such  person  would  be 
held  responsible  for  fire  in  his  field  as  well  as  in  his  house,  on  the  ground 
that  a  person  who  makes  a  fire  must  see  that  it  does  no  harm. 

Constitutionality  of  Statute  Imposing  Liability  for  Fire.  —  A  stat- 
ute is  constitutional  which  declares  "that  every  railroad  corporation 
operating  its  line  of  road  or  any  part  thereof  in  this  state  shall  be  liable 
for  all  damages  by  fire  that  is  set  out  or  caused  by  operating  cuiy  such 
line  or  any  part  thereof,  and  such  damages  may  be  recovered  by  the 
party  damaged  by  a  proper  action  in  any  court  of  competent  jurisdic- 
tion. "  This  statute  is  not  penal,  but  remedial,  and  applies  to  corpora- 
tions which  have  obtained  their  charters  before  as  well  as  sinoe  its 
passage. 

Statute  Remedial,  What  is.  —  A  statute  imposing  liabilities  upon  railroad 
companies  for  all  damages  by  fire  that  is  set  out  or  caused  by  the  opera- 
tion of  its  road  is  remedial  in  its  nature,  and  applies  to  corporations 
which  have  obtained  their  charters  before  as  well  as  since  its  passage, 
and  should  receive  from  all  courts  such  reasonable  and  liberal  interpre- 
tation as  will  justly  promote  its  object. 

Action  by  De  Busk  against  railroad  company  to  recover 
damages  resulting  from  the  burning  of  his -hay.  The  fire  by 
which  the  hay  was  burned  was  alleged  to  have  been  set  by  the 
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defendant's  locomotive  and  cars  while  running  through  plain- 
tiff's premises.  The  fire  first  caught  in  growing  grass,  and 
then  spread  to  the  hay.  The  summons  had  been  served  on 
one  Armor  as  agent  of  the  defendant.  A  motion  was  made  to 
quash  this  service,  on  the  ground  that  Armor  was  not  an 
agent  of  the  defendant  upon  whom  summons  could  be  legally 
served.  This  motion  having  been  denied,  the  defendant  then 
pleaded  in  abatement,  praying  that  the  summons  and  return 
thereof  be  quashed  for  the  same  reason.  Issue  having  been 
joined  and  trial  had  upon  this  plea,  the  court  found  in  favor 
of  the  plaintiff,  and  decided  the  service  suflScient.  Defendant 
then  answered  to  the  merits,  denying  the  general  allegations 
of  the  plaintifl",  and  aflBrmatively  averring  that  the  damages 
were  not  caused  in  any  way  or  manner  by  the  fault  or  negli- 
gence of  the  defendant.  The  court,  upon  plaintiflF's  mo- 
tion, struck  out  the  affirmative  allegations  of  the  defendant's 
answer,  on  the  ground  that  they  were  irrelevant,  redundant, 
immaterial,  and  insufficient.  The  case  was  then  tried.  The 
defendant  moved  for  a  nonsuit  at  the  close  of  the  plaintiff's 
testimony,  upon  the  ground  that  the  court  had  not  acquired 
jurisdiction,  that  the  complaint  did  not  state  a  cause  of  action, 
and  that  there  was  no  evidence  connecting  the  defendant  with 
the  fire.  The  motion  was  denied.  The  defendant  oflFered  no 
evidence.  The  court,  at  plaintiff's  request,  instructed  the 
jury  that  if  they  believed  from  the  evidence  that  plaintiff  was 
the  owner  of  the  hay,  and  that  it  was  consumed  or  injured  by 
fire  caused  by  the  escaping  of  sparks  from  defendant's  loco- 
motive, then  the  defendant  was  liable,  and  that  the  measure 
of  damages  was  the  value  of  the  hay  consumed.  The  court 
denied  an  instruction  presented  by  the  defendant  to  the  effect 
that  the  jury  should  find  a  verdict  in  its  favor,  unless  they 
believed  from  the  evidence  that  the  fire  testified  to  occurred 
through  the  fault  or  negligence  of  the  defendant.  Verdict 
and  judgment  for  plaintiff.  Defendant  moved  for  a  new  trial, 
which  was  overruled.     It  then  appealed  to  this  court. 

Teller  and  Orahood,  and  E.  R.  French,  for  the  appellant. 

/.  W.  Homer,  for  the  appellee. 

Elliott,  J.     The  early  decisions  in  this  state  have  been 

uniform  to  the  effect  that  by  a  general  voluntary  appearance 

all  objections  to  the  summons  and  return  thereof,  and  to  the 

jurisdiction  of  the  court  over  the  person  of  the  defendant,  are 

waived;  and  that  the  filing  of  a  demurrer  or  answer  to  the 
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complaint  constitutes  such  an  appearance:  Jones  v.  Stevens,  1 
Col.  67;  Creighton  v.  Kerr,  1  Id.  509;  Wyatt  v.  Freeman,  4  Id. 
14;  Smith  v.  District  Court,  4  Id.  235.  The  code  of  1877  con- 
tains the  following  provisions,  which  have  remained  unchanged 
since  that  date:  — 

*'  Sec.  46.  From  the  time  of  the  service  of  the  summons  in 
a  civil  action,  the  court  shall  be  deemed  to  have  acquired  ju- 
risdiction, and  to  have  control  of  all  subsequent  proceedings. 
A  voluntary  appearance  of  a  defendant  shall  be  equivalent  to 
personal  service  of  the  summons  upon  him." 

"Sec.  396.  A  defendant  shall  be  deemed  to  appear  in  an  ac- 
tion when  he  answers,  demurs,  or  gives  the  plaintiff  a  written 
notice  of  his  appearance." 

In  the  face  of  these  plain,  unqualified  provisions,  the  dearth 
of  recent  Colorado  authorities  upon  the  subject  may  be  readily 
accounted  for. 

The  decision  in  Western  Union  Tel.  Co.  v.  Conant,  11  Col. 
Ill,  in  no  way  militates  against  the  foregoing  views.  In  that 
case  the  defendant  "  appeared  specially,"  and  moved  to  quash 
on  the  ground  that  the  summons  was  not  served  upon  the 
proper  agent.  The  motion  being  denied,  the  defendant  "made 
no  further  appearance,"  but  proceeded  by  certiorari  to  reverse 
the  judgment  for  want  of  jurisdiction.  There  was  no  general 
appearance.  The  merits  of  the  case  were  not  contested  in  the 
court  below.  The  case  of  Lyman  v.  Milton,  44  Cal.  630,  if  in 
conflict  with  the  foregoing,  cannot  be  accepted  as  authority. 
It  that  case  it  seems  the  court  refused  to  permit  a  special  ap- 
pearance on  behalf  of  an  infant,  for  the  purpose  of  moving  to 
quash  a  defective  summons.  There  was  no  such  refusal  in 
this  case.  On  the  contrary,  the  defendant  was  permitted  to 
attempt — first  by  motion  and  then  by  plea — to  quash  the 
return  of  the  writ. 

The  evidence  was  sufficient  to  warrant  the  inference  that 
the  fire  was  caused  by  the  defendant's  passing  train,  as  alleged 
in  the  complaint;  several  witnesses  testifying  in  substance  to 
the  springing  up  of  the  fire  immediately  upon  the  passing  of 
the  train,  and  that  there  was  no  fire  on  the  premises  before, 
and  no  other  apparent  cause  for  the  fire.  From  the  nature 
and  circumstances  of  such  cases,  considerable  latitude  must 
be  allowed  in  the  introduction  of  testimony,  and  in  the  draw- 
ing of  inferences  as  to  the  origin  of  the  fire:  1  Thompson  on 
Negligence,  159;  Union  Pac.  R'y  Co.  v.  Jones,  9  CoL  379; 
Butcher  v.  Vaca  Valley  R.  R.  Co.,  56  Cal.  598. 
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By  the  ancient  common  law  it  was  held  that  a  person  in 
whose  house  a  fire  originated,  which  afterwards  spread  to  his 
neighbor's  property  and  destroyed  it,  was  forced  to  make  good 
the  loss,  whether  the  person  in  whose  house  the  fire  originated 
was  negligent  in  respect  to  the  fire  or  not;  and  subsequently 
it  was  held  that  such  person  would  be  responsible  for  fire  in 
his  field  as  well  as  in  his  house,  on  the  ground  that  a  person 
who  makes  a  fire  must  see  that  it  does  no  harm,  and  must 
answer  the  damage  if  it  does  any.  Sic  utere  tuo  ut  alienum  non 
Isedas.  As  late  as  1858,  in  the  English  court  of  exchequer, 
Bramwell,  B.,  used  the  following  language  to  the  jury:  "If,  to 
serve  his  own  purposes,  a  man  does  a  dangerous  thing,  whether 
he  take  precautions  or  not,  and  mischief  ensues,  he  must  bear 
the  consequences;  that  running  engines  which  cast  forth 
sparks  is  a  thing  intrinsically  dangerous;  and  that  if  a  railway 
engine  is  used  which,  in  spite  of  the  utmost  care  and  skill  on 
the  part  of  the  company  and  their  servants,  is  dangerous,  the 
owners  must  pay  for  any  damage  occasioned  thereby."  But 
in  1860  it  was  held,  on  an  appeal  of  the  case  to  the  exchequer 
chamber,  reversing  the  court  of  exchequer,  that  a  railway  com- 
pany authorized  by  the  legislature  to  use  locomotive-engines 
is  not  responsible  for  damages  by  fire  occasioned  by  sparks 
emitted  therefrom,  provided  it  has  taken  every  precaution  in 
its  power,  and  adopted  every  means  which  science  can  suggest, 
to  prevent  injury  from  fire,  and  is  not  guilty  of  negligence  in 
the  management  of  the  engine:  Vaughan  v.  Taff  Vale  Ry  Co., 
5  Hurl.  &  N.  687;  see  1  Thompson  on  Negligence,  122  et  seq., 
and  notes. 

Colorado  having  adopted  the  common  law  of  England  so  far 
as  applicable,  etc.,  and  the  acts  of  the  British  Parliament  in 
aid  thereof,  etc.,  as  they  existed  prior  to  the  fourth  year  of 
James  I.  (Laws  of  1861,  p.  35),  it  would  seem  as  a  first  im- 
pression that  our  statute  making  railway  companies  uncon- 
ditionally responsible  for  their  fires  is  not  a  change  of  the  law, 
but  declaratory  merely.  But  for  some  reason,  perhaps  because 
the  common  law  in  reference  to  the  liability  for  damages 
caused  by  accidental  fires  was  not  considered  applicable  to 
our  condition  as  a  new  country,  the  uniform  current  of  de- 
cisions in  America  has  been,  in  the  absence  of  statute,  to  the 
eflfect  that  negligence  or  misconduct  is  the  gist  of  the  lia- 
bility of  railroad  companies  for  injuries  caused  by  fires  es- 
caping from  their  engines;  though  the  authorities  are  in 
hopeless  conflict  as  to  which  party  must  assume  the  burden 
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of  proof  in  such  cases.     Generally  the  burden  of  proving  neg- 
ligence rests  upon  the  party  alleging  it. 

Hence  the  rule  is  held  in  many  states  that  the  plaintiff 
must  offer  some  proof  tending  to  show  negligence  on  the  part 
of  the  railroad  company,  and  that  the  destruction  of  property^ 
by  fire  does  not  of  itself  raise  a  presumption  of  negligence.  It 
is  said  the  plaintiflF  must  go  further,  and  prove  some  positive 
act  of  negligence,  or  at  least  something  from  which  it  may  be 
inferred, — as  the  defective  construction  of  the  engine,  the 
unusual  size  of  the  sparks,  the  improper  velocity  of  the  train,, 
or  the  like.  On  the  other  hand,  in  nearly  if  not  quite  as  many 
states,  the  rule  is  held  that,  the  origin  of  the  fire  being  proved 
against  the  railroad  company,  the  burden  devolves  upon  the 
company  to  show  that  it  has  used  all  necessary  precautions 
to  avoid  doing  such  mischief.  The  reasoning  in  support  of 
the  latter  rule  may  be  stated  thus:  Since  the  railroad  com- 
pany is  not  to  be  held  responsible  for  damages  occasioned  by 
fire  from  its  engines,  provided  it  has  not  been  guilty  of  negli- 
gence in  the  management  of  its  engine,  and  has  taken  every 
precaution  in  its  power,  and  adopted  every  means  which  sci- 
ence can  suggest,  to  prevent  injury  from  fire,  therefore  it  must 
prove  these  affirmative  acts  of  diligence  in  order  to  bring  itself 
within  the  terms  of  the  proviso.  It  is  said  with  great  force 
that  this  does  not  require  the  company  to  prove  a  negative, 
nor  is  it  an  unreasonable  burden,  since  the  company  is  pre- 
sumably possessed  of  the  necessary  information  in  regard  to 
the  construction  and  working  of  its  engines,  and  can  readily 
show,  if  such  be  the  fact,  that  it  has  employed  careful  and 
competent  servants,  and  that  it  has  used  the  most  improved 
appliances  to  prevent  the  escape  of  fire  from  its  engines;  while 
a  party  litigating  against  a  railroad  company  can  hardly  be 
expected  to  have  the  means  of  showing  whether,  in  the  con- 
-fetruction  of  the  engine,  or  in  the  use  of  it  at  the  time  of  the 
injury,  the  company  was  or  was  not  guilty  of  negligence: 
Shearman  and  Redfield  on  Negligence,  sec.  333;  1  Thompson 
on  Negligence,  sec.  153;  Railroad  Co.  v.  SchiUtz^  2  Am.  & 
Eng.  R.  R.  Cas.  276. 

From  the  multitude  of  decisions  in  cases  of  this  kind,  it  ap- 
pears that  the  courts  have  been  extremely  liberal  in  allowing 
a  recovery  in  favor  of  the  party  sufifering  damage  caused  by 
fire  from  passing  trains.  Even  in  cases  where  the  proof  of 
negligence  is  cast  upon  the  plaintiff,  slight  circumstances  have 
been  held  sufficient  to  sustain  the  burden.     The  origin  of  the 
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^re  has  generally  been  held  sufiBciently  established  by  infer- 
ences drawn  from  slight  circumstantial  evidence.  Recoveriea 
have  been  allowed  where  the  damages  have  resulted  from  fires 
indirectly  communicated;  and  as  a  general  rule,  the  courts 
have  refused  to  restrict  the  recovery  to  those  cases  where  the 
fire  has  been  communicated  directly  from  the  engine  to  the 
property  injured:  Hart  v.  Western  R.  R.  Corp.,  13  Met.  99;  46 
Am.  Dec.  719;  Pratt  v.  Atlantic  etc.  R.  R.  Co.,  42  Me.  579; 
Lyman  v.  Boston  etc.  R.  R.  Corp.,  4  Gush.  288;  Pierce  v. 
Worcester  etc.  R.  R.  Co.,  105  Mass.  199.  In  this  condition  of 
the  law,  as  announced  by  the  decisions  of  the  courts,  it  is  not 
surprising  that  some  of  the  states  have  sought  by  legislation 
to  further  regulate  the  liability  of  railroad  companies  for  dam- 
ages resulting  from  fires  caused  by  the  operation  of  their  trains. 
In  1874  our  territorial  legislature  enacted  the  following:  "That 
every  railroad  corporation  operating  its  line  of  road,  or  any 
part  thereof,  in  this  state,  shall  be  liable  for  all  damages  by 
fire  that  is  set  out  or  caused  by  operating  any  such  line  of 
road,  or  any  part  thereof,  and  such  damages  may  be  recov- 
ered by  the  party  damaged  by  the  proper  action  in  any  court 
of  competent  jurisdiction":  Gen.  Stats.  Col.,  p.  812,  sec.  2798. 
Various  objections  have  been  urged  against  the  constitution- 
ality of  acts  of  this  kind.  For  example,  it  has  been  claimed, — 
1.  That  they  are  the  means  of  depriving  a  railroad  company 
of  its  property  "without  due  process  of  law";  2.  That  they 
deny  to  railroad  corporations  "the  equal  protection  of  the 
laws";  3.  That  they  are  acts  "impairing  the  obligations  of 
contracts";  4.  That  they  interfere  with  the  powers  of  Con- 
gress to  "regulate  commerce  among  the  several  states." 

Let  us  consider  the  reasoning  of  some  of  the  principal  au- 
thorities relied  upon  as  denying,  as  well  as  those  asserting, 
the  constitutionality  of  such  acts.  The  legislature  of  Ala- 
bama passed  an  act  providing  that  railroad  companies  in 
that  state  should  be  liable  for  all  damages  to  live-stock  or 
cattle  of  any  kind  caused  by  their  locomotive  or  railroad  cars. 
The  supreme  court  of  that  state  expressed  its  opinion  in  re- 
spect to  said  act  as  follows:  "Due  process  of  law  implies  the 
right  of  the  person  afifected  thereby  to  be  present  before  the 
tribunal  which  pronounces  judgment  upon  the  question  of  life, 
liberty,  or  property,  in  its  most  comprehensive  sense,  to  be 
heard,  by  testimony  or  otherwise,  and  to  have  the  right  of 
controverting,  by  proof,  every  material  fact  which  bears  on 
the  question  of  right  in  the  matter  involved.     If  any  question 
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of  fact  or  liability  be  conclusively  presumed  against  him,  this 

is  not  due  process  of  law It  is  within  the  power  of 

legislation  to  declare  that  certain  proofs  shall  be  prima  facie 
evidence  of  specified  facts.  But  at  the  same  time  we  decided 
that  the  legislature  could  not  constitutionally  ordain  that  such 
proofs  should  be  conclusive  evidence  of  material  facts  in  con- 
troversy. The  first  is  a  mere  rule  of  evidence.  The  last  has 
been  characterized  as  *a  confiscation  of  property.'  ....  The 
statute  under  discussion  dispenses  with  all  proof  of  the  most 
material  element  of  the  wrong  it  seeks  to  redress.  It  declares 
that  the  railroad  corporation  shall  make  reparation  for  an  in- 
jury inflicted  in  the  authorized  prosecution  of  its  lawful  busi- 
ness, without  a  semblance  of  fault,  negligence,  or  want  of  skill 
in  its  employees,  —  an  injury  which  no  human  prudence  or 
foresight  could  prevent;  and  yet  the  statute  will  not  allow  the 
railroad  to  exculpate  itself  by  proof  of  the  highest  qualifica- 
tions and  most  watchful  vigilance.  This  falls  short  of  due 
process  of  law":  Zeigler  v.  South  etc.  R.  R.  Co.,  58  Ala.  599. 
The  opinion  of  the  Alabama  court  above  referred  to,  though 
not  based  upon  a  statute  relating  to  damages  by  fire,  is  never- 
theless an  authority  bearing  legitimately  upon  the  question 
under  consideration.  Upon  careful  examination,  however,  we 
cannot  follow  it.  We  think  the  language  altogether  too  broad 
and  sweeping.  Such  reasoning  would  compel  us  to  declare 
certain  sections  of  the  statute  of  frauds,  as  well  as  other  con- 
clusive presumptions  of  law,  unconstitutional. 

"It  is  a  principle  of  the  common  law,"  says  the  Iowa  su- 
preme court  in  an  opinion  hereinafter  cited,  "that  the  owner  of 
vicious  domestic  animals  shall  not  be  liable  for  the  injuries 
they  inflict,  until  he  has  had  knowledge  of  their  vicious  pro- 
pensities, and  neglects  to  restrain  them.  Yet  it  would  scarcely 
be  claimed  that  an  act  of  the  legislature  making  the  owner 
liable  for  such  injuries,  without  such  knowledge,  would  be 
unconstitutional.  That  would  be  a  case  in  which  one  of  two 
equally  innocent  persons  must  suffer;  and  it  certainly  would 
be  as  competent  for  the  legislature  to  declare  that  the  loss 
shall  be  borne  by  the  owner  of  the  animal  as  it  now  is  for  the 
common  law  to  visit  the  loss  on  the  person  injured." 

The  constitution  of  California  provides,  in  substance,  that 
the  property  of  all  persons,  except  railroad  and  other  quasi 
public  corporations,  shall  be  assessed  for  taxation  at  the 
value  thereof,  less  the  amount  of  any  mortgage  encumbrance 
ihereon,  but  that  the  franchise,  roadway,  road-bed,  rails,  and 
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rolling  stock  of  all  railroads  operated  in  more  than  one  county 
shall  be  assessed  at  their  actual  value,  without  deduction  for 
any  mortgages  on  the  property.  In  an  action  to  recover  the 
taxes  from  a  railroad  corporation,  it  was  held  by  the  United 
States  circuit  court,  Field  and  Sawyer,  JJ.,  that  railroad  cor- 
porations were  persons  within  the  meaning  of  the  fourteenth 
amendment  to  the  constitution  of  the  United  States,  and  that 
the  foregoing  provision  of  the  constitution  of  California  was  in 
conflict  with  said  amendment  in  that  it  deprived  railroad  cor- 
porations of  "the  equal  protection  of  the  laws,"  by  imposing 
upon  them  unequal  taxation:  County  of  San  Mateo  v.  Railroad 
Co.,  13  Fed.  Rep.  722;  8  Am.  &  Eng.  R.  R.  Cas.  1. 

In  determining  the  constitutionality  of  statutes,  it  must  be 
borne  in  mind  that  every  act  which  has  received  the  sanction 
of  the  general  assembly  is  to  be  considered  constitutional,  un- 
less the  contrary  appears  beyond  reasonable  doubt.  The  pre- 
cise point  of  conflict  between  the  statute  and  the  constitution 
—  state  or  national  —  must  appear  plain,  palpable,  and  in- 
evitable, or  else  the  act  of  the  general  assembly  must  be  held 
to  prevail.  It  is  clear  that  the  state  of  California,  by  the  pro- 
visions of  the  constitution  referred  to,  expressly  discriminated 
in  favor  of  private  individuals  and  against  railroad  corpora- 
tions in  the  matter  of  assessment  and  taxation,  and  thus 
attempted  to  deprive  railroad  corporations  of  "the  equal 
protection  of  the  laws  "  guaranteed  by  the  constitution  of  the 
United  States.  There  could  be  no  doubt  as  to  the  meaning  or 
effect  of  the  California  constitution  as  to  that  particular  mat- 
ter. But  no  discrimination  was  either  expressed  or  intended 
in  favor  of  private  individuals  or  against  railroad  corporations 
by  our  statute  making  them  liable  for  damages  by  fire  caused 
by  the  operation  of  their  trains.  The  object  of  the  statute  was 
to  give  an  adequate  remedy  to  those  who  should  suffer  dam- 
ages from  fire  caused  by  the  operation  of  locomotive-engines 
by  the  dangerous  agency  of  steam.  The  object  of  the  act  was 
not  to  punish  railroad  corporations,  but  was  to  declare  upon 
whom  the  loss  must  fall  in  case  damage  by  fire  should  ensue 
by  the  operations  of  railroads.  In  the  act  under  consideration 
the  legislature  evidently  used  the  words  "railroad  corpora- 
tion "  in  their  popular  sense,  as  denoting  any  party  engaged 
in  the  operation  of  railroads.  It  was  a  matter  of  common 
knowledge  then,  as  it  has  been  ever  since,  and  is  now,  that  rail- 
roads were  operated  only  through  the  agency  of  corporations. 
Hence  there  was  in  fact  no  chance  for  discrimination,  —  d* 
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chance  to  deprive  any  one  of  "the  equal  protection  of  the 
laws,"  —  by  declaring  a  liability  against  "  railroad  corpora- 
tions "  only,  since  they  only  were  thus  engaged  in  operating 
railroads. 

We  have  seen  that  the  word  "  persons  "  was  held  to  be  com- 
prehensive enough  to  include  corporations,  and  thus  the  con- 
stitution of  California  was  declared  to  be  in  conflict  with  the 
constitution  of  the  United  States.  In  passing  upon  the  con- 
stitutionality of  this  act  of  our  territorial  legislature,  we  think 
the  words  "railroad  corporations"  should  be  construed  to  mean 
any  body,  company,  or  association  of  persons,  whether  tech- 
nically incorporated  or  not,  engaged  in  the  operation  of  rail- 
roads. We  feel  bound  to  go  thus  far  in  construing  the 
language  of  the  act,  —  1.  For  the  reason  that  such  was  ob- 
viously the  meaning  intended  by  the  legislature;  and  2.  To 
avoid  the  necessity  of  declaring  the  act  unconstitutional. 
Whenever  a  word  or  phrase  of  an  act  is  used  in  more  senses 
than  one,  that  sense  is  always  to  be  preferred  which  will  sus- 
tain and  give  efifect  to  the  act,  rather  than  the  sense  which 
would  render  the  act  unconstitutional  and  void. 

The  legislature  of  Michigan  granted  a  charter  to  a  plank- 
road  company,  subject  to  alteration,  amendment,  or  repeal  af- 
ter thirty  years,  but  not  before,  "  unless  it  shall  be  made  to 
appear  to  the  legislature  that  there  has  been  a  violation  by 
the  company  of  some  of  the  provisions  of  this  act."  In  less 
than  thirty  years  the  legislature  passed  an  act,  without  pre- 
amble or  recital,  to  repeal  the  charter.  In  a  case  brought  to 
test  the  validity  of  the  repealing  act,  Mr.  Justice  Cooley  used 
the  following  language:  "The  charter  of  a  private  corporation 
is  to  be  regarded  as  a  contract  whose  provisions  are  binding 
upon  the  state,  and  cannot  be  set  aside  at  the  will  of  the  legis- 
lature. Such  a  charter  is  a  law,  but  it  is  also  something  more 
than  a  law,  in  that  it  contains  stipulations  which  are  terms  of 
compact  between  the  state  as  the  one  party,  and  the  corpora- 
tors as  the  other,  which  neither  party  is  at  liberty  to  disregard 
or  repudiate,  and  which  are  as  much  removed  from  the  modify- 
ing and  controlling  power  of  legislation  as  would  be  the  con- 
tracts of  private  parties." 

The  opinion  of  Judge  Cooley,  holding  the  repealing  act 
unconstitutional,  was  not  based  upon  the  proposition  that 
additional  burdens  or  liabilities  had  been  imposed  upon  the 
corporation  by  a  subsequent  statute,  but  the  holding  was,  that 
the  determination  of  the  question  whether  or  not  the  company 
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had  violated  its  charter  was  a  judicial,  and  not  a  legislative,  act, 
and  that  the  company  had  a  right  to  a  trial  before  its  charter 
could  be  rightfully  forfeited:  Flint  etc.  Plank  Road  Co.  v.  Wood- 
hull,  25  Mich.  99;  12  Am.  Rep.  233.  The  same  distinguished 
jurist  and  eminent  author,  in  his  work  on  Constitutional  Limi- 
tations (pp.  710-712,  5th  ed.),  says:  "The  occasions  to  consider 
the  clause  of  the  constitution  of  the  United  States  which  forbids 
the  states  passing  any  laws  impairing  the  obligation  of  contracts 
have  been  frequent  and  varied;  and  it  has  been  held  without 
dissent  that  this  clause  does  not  so  far  remove  from  state  con- 
trol the  rights  and  properties  which  depend  for  their  existence 
or  enforcement  upon  contracts  as  to  relieve  them  from  the 
operation  of  such  general  regulations  for  the  good  government 
of  the  state  and  the  protection  of  the  rights  of  individuals  as 

may  be  deemed  important Although  these  charters  are 

to  be  regarded  as  contracts,  and  the  rights  assured  by  them  are 
inviolable,  it  does  not  follow  that  these  rights  are  at  once,  by 
force  of  the  charter  contract,  removed  from  the  sphere  of  state 
regulation,  and  that  the  charter  implies  an  undertaking  on 
the  part  of  the  state  that  in  the  same  way  in  which  their  ex- 
ercise is  permissible  at  first,  and  under  the  regulations  then 
existing,  and  those  only,  may  the  corporators  continue  to 
exercise  their  rights  while  the  artificial  existence  continues. 
The  obligation  of  the  contract  by  no  means  extends  so  far; 
but,  on  the  contrary,  the  rights  and  privileges  which  come  into 
existence  under  it  are  placed  upon  the  same  footing  with  other 
legal  rights  and  privileges  of  the  citizen,  and  subject  in  like 
manner  to  proper  rules  for  their  due  regulation,  protection, 
and  enjoyment." 

The  statute  of  New  Hampshire  is  as  follows:  "The  proprie- 
tors of  every  railroad  shall  be  liable  for  all  damages  which 
shall  accrue  to  any  person  or  property  by  fire  or  steam  from 
any  locomotive  or  other  engine  on  such  road."  In  an  action 
brought  upon  this  statute  the  objection  was  raised  that  it  in- 
terfered with  the  power  of  Congress  to  "regulate  commerce 
among  the  several  states."  The  question  was  elaborately  pre- 
sented in  the  briefs  of  counsel;  but  the  supreme  court,  without 
discussing  the  question,  held  that  the  objection  could  not  be 
maintained;  that  federal  authority  was  against  it;  and  ren- 
dered judgment  sustaining  the  statute:  Smith  v.  Boston  etc. 
R.  R.,  63  N.  H.  25.  As  this  particular  point  has  not  been 
urged  in  the  case  at  bar,  we  shall  not  further  consider  it  in 
this  opinion. 
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Maine  and  Massachusetts  have  statutes  similai-  to  our  own, 
which  have  been  upheld  by  a  long  line  of  decisions.  Chief 
Justice  Shaw,  delivering  the  opinion  of  the  court  in  Hart  v- 
Western  R.  R.  Corp.,  13  Met.  99,  46  Am.  Dec.  719,  used  the 
following  language:  "We  consider  this  to  be  a  statute  purely 
remedial,  and  not  penal.  Railroad  companies  acquire  large 
profits  by  their  business.  But  their  business  is  of  such  a 
nature  as  necessarily  to  expose  the  property  of  others  to  dan- 
ger; and  yet,  on  account  of  the  great  accommodation  and 
advantage  to  the  public,  companies  are  authorized  by  law  to 
maintain  them,  dangerous  though  they  are,  and  so  they  can- 
not be  regarded  as  a  nuisance.  The  manifest  intent  and  de- 
sign of  this  statute,  we  think,  and  its  legal  effect,  are,  upon  the 
considerations  stated,  to  afford  some  indemnity  against  this 
risk  to  those  who  are  exposed  to  it,  and  to  throw  the  responsi- 
bility upon  those  who  are  thus  authorized  to  use  a  somewhat 
dangerous  apparatus,  and  who  realize  a  profit  from  it." 

In  1873  ihe  state  of  Iowa  adopted  a  statute  almost  identical 
with  our  own.  It  provided  "that  any  corporation  operating  a 
railway  shall  be  liable  for  all  damages  by  fire  that  is  set  out 
or  caused  by  the  operating  of  any  such  railway,"  etc.  In  an 
action  brought  thereunder  the  defense  was  made  that  the  act 
was  unconstitutional,  as  "impairing  the  obligations  of  con- 
tracts." Upon  this  defense  the  supreme  court  said:  "Any 
legislation  which  deprives  the  defendant  of  the  right  to  operate 
its  road  would  clearly  be  an  infraction  of  contract,  and  un- 
constitutional. But  there  is  no  implied  contract  between  a 
state  and  a  corporation  that  there  shall  be  no  change  in  the 
laws  existing  at  the  time  of  the  incorporation  which  shall 
render  the  use  of  a  franchise  more  burdensome  or  less  lucra- 
tive, any  more  than  there  is  between  the  state  and  an  indi- 
vidual that  the  laws  existing  at  the  time  of  the  acquisition  of 
property  shall  remain  perpetually  in  force.  An  individual 
may  turn  all  his  real  estate  into  money  for  the  purpose  of 
making  loans  when  the  legal  rate  of  interest  is  ten  per  cent, 
yet  there  can  be  no  doubt  that  a  legislature  could  afterwards 
reduce  the  legal  rate  to  six  per  cent,  thus  materially  lessening 
his  profits  and  affecting  the  value  of  his  property.     And  the 

same  thing  can  be  done  with  respect  to  a  corporation 

It  took  its  charter  subject  to  the  general  laws,  and  of  course 
subject  to  such  changes  as  shall  be  rightfully  made  in  such 
laws.  The  legislature  surely  did  not  guarantee  to  the  corpo- 
ration that  there  should  be  no  change  in  the  laws It  is 
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true,  the  generally  received  doctrine  is,  that  for  a  lawful  and 
reasonably  careful  use  of  property  the  owner  shall  not  be 
answerable  in  damages;  but  this  is  simply  a  principle  of  a 
common  law.  It  is  not  so  wrought  into  the  idea  of  property, 
nor  is  it  so  hedged  about  by  the  constitution,  that  the  legisla- 
ture may  not  change  it The  statute  simply  recognizes 

the  doctrine  that  the  use  of  a  locomotive-engine  is  the  employ- 
ment of  a  dangerous  force;  that  sometimes,  notwithstanding 
the  exercise  of  the  highest  care  and  diligence,  it  will  emit 
sparks  and  cause  destructive  conflagrations;  that  when  this 
occurs  loss  must  fall  upon  one  of  two  innocent  parties;  that 
heretofore  that  loss  has  been  borne  by  the  owner  of  the  prop- 
•erty  injured;  hereafter  it  shall  be  borne  by  the  owner  of  the 
property  causing  the  injury  ":  Rodemacher  v.  Mil.  etc.  R'y  Co., 
41  Iowa,  297;  20  Am.  Rep.  592. 

We  have  thus  noticed,  at  considerable  length,  some  of  the 
principal  decisions  bearing  upon  the  question  of  the  constitu- 
tional validity  of  statutes  similar  to  our  own.  It  will  be 
observed  that  the  decisions  relied  upon  as  denying  the  constitu- 
tionality of  such  acts  relate  to  statutes  upon  subjects  other  than 
damages  caused  by  fire.  We  are  not  aware  that  the  supreme 
court  of  any  state  having  an  act  like  that  of  ours  has  declared 
the  same  unconstitutional.  We  come  to  the  conclusion  that 
such  statutes  are  not  penal,  but  purely  remedial  in  their  na- 
ture; that  they  apply  to  corporations  which  obtained  their 
charters  before  as  well  as  since  their  passage;  that  they  should 
receive  from  the  courts  a  reasonable  and  liberal  interpretation 
and  construction,  such  as  will  justly  promote  their  object.  By 
many  courts  the  warrant  for  their  enactment  is  ascribed  to  the 
police  power  of  the  state;  but  we  have  not  found  it  necessary 
to  attempt  a  particular  classification  in  order  to  sustain  their 
validity.  Statutes  practically  identical  with  our  own  were 
passed,  construed,  and  upheld  by  tbe  decisions  of  several 
states  for  many  years  before  ours  was  enacted;  and  we  see 
no  reason  why  Colorado  should  take  the  lead  in  declaring 
such  acts  unconstitutional;  Ross  v.  Boston  etc.  R.  R.  Co.,  6 
Allen,  90;  Pratt  v.  Atlantic  R.  R.  Co.,  42  Me.  579;  Thorpe  v. 
Rutland  etc.  R.  R.  Co.,  27  Vt.  140;  62  Am.  Dec.  625;  Denver 
etc.  R'y  Co.  v.  Henderson,  10  Col.  1. 

Undoubtedly  the  enforcement  of  such  acts  will  stimulate 
railroad  companies  to  the  greatest  diligence  to  prevent  fires 
from  the  operation  of  their  roads.  If  they  are  found  to  bear 
too  severely  upon  railroad  companies,  the  legislature  may  be 
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relied  upon  to  give  relief  by  modification  or  repeal.  A  hun- 
dred years  ago  when  a  man's  house  burned  without  any  negli- 
gence on  his  part, — a  case  of  pure  accident,  —  and  the  fire 
caused  the  burning  of  his  neighbor's  house,  it  was  deemed  a 
harsh  law  that  required  him  to  make  good  his  neighbor's  loss 
as  well  as  to  bear  his  own;  and  so  resort  was  had  to  an  act  of 
Parliament  to  remedy  the  supposed  hardship:  14  Geo.  III.,  c. 
78.  The  adoption  of  the  statute  in  this  and  other  states  mak- 
ing railroad  companies  liable  for  damages  by  fire  caused  by 
the  operation  of  their  locomotive-engines  is  but  the  re-enact- 
ment pro  tanto  of  the  ancient  common  law  for  the  better  pro- 
tection of  property  exposed  to  such  unusual  dangers.  Such 
matters  are  peculiarly  within  the  control  of  the  local  legisla- 
tures, and  such  laws  may  be  enacted,  changed,  or  repealed  to 
suit  the  varied  conditions  and  circumstances  of  the  people. 
Human  laws  at  best  are  largely  experimental,  and  especially 
in  all  free  states  we  may  expect  frequent  changes,  as  the  wants 
and  necessities  of  the  people  may  require,  or  as  their  experi- 
ence and  judgment  may  suggest.  The  judgment  of  the  dis- 
trict court  is  affirmed.  

Appearance  in  Actions.  —  General  appearance  waives  all  qnestions  as  to 
service  of  process,  and  is  equivalent  to  a  personal  service:  Kinkade  v.  Myers, 
17  Or.  470;  Denver  etc.  R'y  Co.  v.  Neia,  10  Col.  56;  Naye  v.  Noezel,  50  N.  J.  L. 
523;  Reed  v.  Cotes,  11  Col.  527;  Stamphill  v.  Franklin  County,  86  Ala.  392. 
So  by  filing  an  appeal  bond  a  party  may  waive  jurisdiction  of  an  appellate 
court:  Charles  v.  Amos,  10  Col.  272.  But  a  special  appearance  for  a  special 
purpose  does  not  have  the  effect  of  waiving  jurisdiction  over  the  person: 
Chesapeake  etc.  B.  E.  Co.  v.  Heath,  87  Ky.  651;  Kinkade  v.  Myers,  17  Or.  470; 
Dailey  v.  Kennedy,  64  Mich.  208;  yet  any  acknowledgment  of  a  court's  juris- 
diction, when  the  party  has  entered  appearance  voluntarily,  waives  his  right 
to  object  to  such  jurisdiction:  Barbour  v.  Newkirk,  83  Ky.  529;  Kaw  L.  Ass'n 
▼.  Lemke,  40  Kan.  142. 

Railroads  —  Fires.  —  A  statute  making  a  railroad  company  liable  for  in- 
juries  to  property  by  fire  communicated  from  a  locomotive  is  constitutional: 
OrisseU  v.  Housatonic  JR.  R.  Co.,  54  Conn.  447;  1  Am.  St.  Rep.  138;  Rodemacher 
V.  Railroad  Co.,  41  Iowa,  297;  20  Am.  Rep.  592. 

Railroads  —  Fires  Communicated  from  Locomotives  —  Plsadinq.  — 
Negligence  of  the  railroad  company  need  not  be  specifically  alleged  in  an  ao< 
tion  to  recover  for  damage  occasioned  by  fire  from  a  locomotive:  Rose  v. 
Chicago  etc. R'y  Co.,  72  Iowa,  625;  compare  Independence  Mills  Co.  v.  Burling' 
ton  etc.  R'y  Co.,  72  Id.  535. 

Railroads  —  Fire  Communicated  trom  Locomotive  —  Evidence. — 
When  damage  occurs  from  fire  from  a  railroad  engine,  negligence  is  presumed 
on  the  part  of  the  company,  under  the  Iowa  code:  Rose  v.  Chicago  etc.  R'y  Co., 
72  Iowa,  625;  and  such  is  the  rule  in  Texas:  Galveston  etc.  R'y  Co.  v.  Horne, 
69  Tex.  643;  compare  Bentfuim  v.  St.  Paul  etc.  R'y  Co.,  36  Minn.  522.  The 
burden  of  proof  is  upon  the  railroad  company  to  show  a  want  of  negligence 
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on  its  part,  where  it  appears  that  fire  escaped  from  its  locomotive  and  caused 
damage  to  property:  Galveston  etc.  B'y  Co.  v.  Home,  69  Tex.  643;  Bentham  v. 
St.  Paul  etc.  R'y  Co.,  36  Minn.  522;  Missouri  P.  R'y  Co.  v.  Bartlett,  69  Tex.  79. 
Plaintiff  cannot  prove  that  other  fires  had  been  set  by  other  engines,  in  rebut- 
tal of  the  testimony  of  defendant's  inspector,  who  said  that  the  screen  upon 
the  engine  in  question  was  the  same  as  on  the  other  engines  of  defendant: 
Allard  v.  Chicago  etc.  R'y  Co.,  73  Wis.  165. 

Remedial  SxATtrrBS  —  Construction  of.  —  Remedial  statutes  must  be 
construed  liberally:  White  v.  Mary  Ann,  6  Cal.  462;  65  Am.  Dec.  523;  Free- 
land  V.  McCullough,  1  Deuio,  414;  43  Am.  Dec.  685;  Tucker  v.  Constable,  16 
Or.  407. 


Denver  City  Iebiqation  and  "Water  Company  v. 

MiDDAUGH. 
[12  Colorado,  4S4.1 

JuBiSDiCTiON  OF  CoNDBMNATiow  Prockbdinqs.  —  County  courts  of  Colorado 
have  no  jurisdiction  in  condemnation  proceedings  where  the  award  ex- 
ceeds two  thousand  dollars. 

Estoppel.  —  Onb  Who  Accepts  and  Retains  the  Fruits  or  a  Void 
Judgment  is  estopped  from  assailing  it  or  denying  its  validity  aa  against 
him.  This  is  true,  though  the  court  had  no  jurisdiction  over  the  sub- 
ject-matter. 

Judgment  is  Conclusive  between  the  Parties,  not  only  as  to  Such 
Matters  as  were  in  fact  determined  in  that  proceeding,  but  as  to  every 
other  matter  which  the  parties  might  have  litigated  as  incident  to  or 
essentially  connected  with  the  subject-matter  of  the  litigation,  whether 
the  same,  as  a  matter  of  fact,  were  or  were  not  considered. 

Damages,  What  Included  in  Judgment  of  Condemnation.  —  Damages 
resulting  from  seepage  and  leakage  from  a  ditch  or  reservoir,  and  not 
arising  from  the  negligent  or  unskillful  construction  or  use  thereof,  must 
be  deemed  as  included  in  the  judgment  condemning  lands  for  the  con- 
struction of  certain  canals,  lakes,  and  reservoirs. 

Damages  Recoverable  for  the  Seizure  of  Lands  under  the  Right 
of  Eminent  Domain  Include  all  damages  which  are  the  natural, 
necessary,  or  reasonable  incidents  of  the  improvement,  but  not  imch  as 
rise  from  negligence  or  unskillful  construction  or  use  thereof. 

In  Assessing  Damages  in  Condemnation  Proceedings  for  lands  taken  for 
the  purpose  of  constructing  a  canal,  ditch,  or  reservoir  thereon,  injuries 
likely  to  result  from  seepage  or  leakage  should  be  considered  by  the 
jury,  and  if  not  considered  by  the  jury,  cannot  be  recovered  in  a  sub- 
sequent action  or  proceeding. 

Damages  fob  Nuisance.  —  If  Trespasses  and  Nuisances  are  not  of  a 
Permanent  Character,  damages  can  be  recovered  only  for  the  injury 
sustained  up  to  the  time  of  the  commencement  of  the  action;  but  as  to 
trespasses  and  nuisances  that  are  of  a  permanent  character,  a  single  re- 
covery may  be  had  for  the  whole  damages  resulting  from  the  act. 

Action  to  recover  damages  which  the  plaintiff  alleged  had 
resulted  from  the  construction  of  the  defendant's  canal  and 
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reservoir  on  lands  adjacent  to  plaintiff's.  The  plaintiff  alleged 
that  this  canal  and  reservoir  were  so  unskillfully  constructed 
that  water  percolated,  penetrated,  and  ran  through  the  banks 
and  bottom  thereof,  over,  under,  through,  and  above  the  plain- 
tiff's lands.  In  the  years  1878  and  1879  proceedings  were 
instituted  in  the  county  court  of  Arapahoe  County  to  condemn 
the  right  of  way  through,  over,  and  across  the  lands  of  plain- 
tiff for  the  construction  of  certain  canals,  lakes,  and  reservoirs. 
The  land  embraced  in  such  condemnation  proceedings  in- 
cluded those  for  which  plaintiff  sought  to  recover  damages  in 
the  present  action.  The  court  in  which  the  condemnation 
proceedings  were  conducted  condemned  16.80  acres  of  plain- 
tiff's land,  awarding  hira  $2,163.75  damages  therefor,  and 
also  awarding  him  the  further  sum  of  $1,500  for  damages 
to  that  portion  of  his  lands  not  taken.  The  sums  so  awarded 
were  received  and  accepted  by  plaintiff.  In  the  present 
action,  the  defendant  asserted  and  the  plaintiff  denied  that 
the  damages  here  sought  to  be  recovered  were  involved  in  the 
issues  formed  by  said  condemnation  proceedings,  and  that  the 
awards  there  made  and  received  constituted  a  full  satisfaction 
and  bar  to  the  present  action.  The  jury  returned  a  verdict  in 
favor  of  the  plaintiff,  assessing  his  damages  at  three  thousand 
five  hundred  dollars.     The  defendant  appealed. 

Decker  and  Yonley,  and  George  H.  Kohn,  for  the  appellant. 

Patterbon  and  Thomas,  for  the  appellee. 

Hayt,  J.  The  county  court  was  without  jurisdiction  in  the 
condemnation  proceedings,  the  amount  of  award  being  in  ex- 
cess of  two  thousand  dollars:  Denver  etc.  R.  R.  Co.  v.  Churchy 
7  Col.  143;  Denver  etc.  R'y  Co.  v.  Otis,  7  Id.  198.  A  decision 
had  not,  however,  been  rendered  in  either  of  the  cases  cited  at 
the  time  of  the  trial  in  the  county  court,  and  the  parties  to 
Ithe  condemnation  proceedings  treated  the  same  as  valid,  the 
appellant  paying  and  the  appellee  accepting  the  amount  of 
the  judgment  awarded  by  that  court.  The  appellant  shortly 
thereafter  entered  into  the  possession  of  the  lands  condemned, 
and  has  since  occupied  the  same,  with  its  ditch  and  reservoir. 
Under  these  circumstances,  it  becomes  necessary  to  determine 
the  statvis  of  the  party  under  such  void  proceedings.  It  is  a 
familiar  principle  of  the  law  that  a  party  accepting  and  re- 
taining the  fruits  of  a  void  judgment  is  estopped  from  assail- 
ing the  judgment  itself:  Kile  v.  Town  of  Yellowhead,  80  111. 
208;  Town  v.  Town  of  Blackberry,  29  Id.  137;  Felch  v.  Oilman, 
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22  Vt.  39;  Embury  v.  Conner,  3  N.  Y.  511;  53  Am.  Dec.  325; 
Hitchcock  V.  Danhury  etc.  R.  R.  Co.,  25  Conn.  516.  In  none  of 
the  cases  cited,  however,  did  it  become  neceBsary  to  determine 
the  effect  of  receiving  the  benefits  of  a  judgment  void  for  the 
want  of  jurisdiction  in  the  court  over  the  subject-matter  of  the 
suit,  although  the  language  used  in  some  of  the  opinions  is 
broad  enough  to  cover  such  cases. 

In  the  case  at  bar,  the  court  below,  in  some  of  the  instruc- 
tions given  to  the  jury,  seems  to  have  drawn  a  distinction  be- 
tween the  case  of  a  party  accepting  the  fruits  of  a  judgment 
rendered  by  a  court  without  jurisdiction  of  the  subject-matter 
and  a  case  in  which  the  party  has  received  the  fruits  of  a 
judgment  voidable  for  the  want  of  jurisdiction  over  the  per- 
son, or  on  account  of  some  informality  occurring  in  the  pro- 
ceedings antecedent  to  judgment;  but  this  theory  is  expressly 
waived  by  counsel  for  appellee  in  their  argument  filed  in 
this  court,  and,  after  diligent  search,  I  have  been  unable  to 
find  any  authority  in  support  of  the  theory  of  the  trial  court. 
Nothing  in  the  testimony  indicates  that,  at  the  time  the 
appellant  paid  and  the  appellee  received  the  amount  of  the 
judgment  of  the  county  court,  either  party  entertained  a  sus- 
picion of  the  invalidity  of  such  judgment;  and,  under  these 
circumstances,  we  must  presume  that  both  parties  were  acting 
in  good  faith,  under  the  belief  that  the  proceedings  in  that 
court  were  valid  and  binding,  and  that  the  judgment  there 
rendered  had  all  the  force  and  effect  of  a  valid  judgment,  and 
that  the  money  was  paid  and  the  land  taken  with  this  under- 
standing. And  as  appellee,  after  the  notice  of  the  invalidity 
of  such  proceeding,  continued  to  retain  the  money  so  paid,  I 
am  of  the  opinion  that  he  is  estopped  from  denying  the  valid- 
ity of  such  judgment,  and  that  he  should  be  held  bound  by 
that  adjudication  the  same  as  he  would  have  been  had  the 
court  had  complete  jurisdiction,  and  that,  for  the  purposes  of 
this  action,  the  same  should  be  treated  in  all  respects  as  a 
valid  judgment:  See  Kile  v.  Town  of  Yellowhead,  and  other 
cases  cited  supra. 

It  appears,  from  the  testimony  adduced  upon  the  trial  in 
the  district  court,  that  a  large  number  of  witnesses  were  ex- 
amined in  the  condemnation  proceedings  in  reference  to  the 
damages  that  would  probably  result  to  appellee's  land  by  rea- 
son of  seepage  and  leakage  of  water  from  the  ditch  and  reser- 
voir; and,  under  the  instructions  of  the  county  court,  the  jury 
were  permitted  to  consider  and  allow  for  such  damages  in 
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that  proceeding  if  they  saw  proper;  but  it  does  not  aflBrma- 
tively  appear  that  such  elements  of  damage  were,  in  fact,  al- 
lowed. One  juror,  sworn  as  a  witness  upon  the  trial  in  the 
district  court,  testified  that  damages  for  seepage  and  leakage 
were  not  allowed;  other  jurors  testifying  that  such  matters 
were  taken  into  consideration  by  the  jury,  but  could  not  state 
whether  any  damages  were  allowed  for  the  same  or  not.  Un- 
der such  circumstances,  I  think  it  would  be  very  difficult  to 
say  just  what  consideration  influenced  the  mind  of  each  juror 
in  the  condemnation  proceeding  in  arriving  at  the  conclusion 
that  the  sum  of  fifteen  hundred  dollars  should  be  allowed  the 
appellee  as  proper  compensation  for  the  damages  to  result  to 
the  balance  of  his  land;  but  if  the  judgment  of  the  county 
court  is  to  be  treated  as  valid,  the  consideration  of  this  ques- 
tion is  not  material;  for  a  valid  judgment  is  conclusive  be- 
tween the  parties,  not  only  as  to  such  matters  as  were,  in  fact, 
determined  in  that  proceeding,  but  as  to  every  other  matter 
which  the  parties  might  have  litigated  as  incident  to,  or  es- 
sentially connected  with,  the  subject-matter  of  the  litigation,. 
whether  the  same,  as  a  matter  of  fact,  were  or  were  not  con- 
sidered: Freeman  on  Judgments,  sec.  249;  Sabin  v.  Vermont 
etc.  R.  R.  Co.,  25  Vt.  363.  This  principle  was  recognized  by 
the  learned  judge  in  the  trial  below,  in  the  instructions  to  the 
jury,  upon  defendant's  plea  of  res  judicata;  for,  after  telling 
the  jury  that  the  plaintiff  could  not  recover  for  the  damages 
in  fact  allowed  by  the  jury  in  the  county  court,  they  were 
also  instructed  that  the  law  presumed  that  all  past,  present, 
and  future  damages  which  the  improvement  would  cause,  so 
far  as  the  same  might  have  been  reasonably  foreseen  or  an- 
ticipated, were  included  in  the  award  of  the  jury  in  the  con- 
demnation proceedings.  Under  these  and  other  instructions, 
the  jury  were  left,  however,  to  determine  whether  the  damages 
claimed  might  have  been  reasonably  foreseen  or  anticipated 
by  the  jury  in  the  condemnation  proceeding,  and  if  not,  they 
were  instructed  that  the  appellee  might  recover  for  such  dam- 
ages in  this  action  as  well  as  for  damages  arising  from  unskill- 
ful or  negligent  construction  or  use  of  the  ditch  or  reservoir, 
and  this  is  assigned  for  error. 

Upon  my  first  examination  of  this  case  I  was  of  the  opinion 
in  opposition  to  the  views  of  the  chief  justice,  that  there  was 
no  error  in  these  instructions;  but  upon  reflection,  and  after 
an  examination  of  the  authorities,  I  have  concluded  that  my 
first  impressions  were  erroneous,  and  that  the  rule  in  reference 
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to  the  conclusiveness  of  condemnation  proceedings  under 
statutes  similar  to  our  own,  which  is  supported  by  the  bet- 
ter considerations  and  recognized  by  the  strong  weight  of  ju- 
dicial authority,  requires  us  to  hold  that  damages  resulting 
from  seepage  and  leakage  from  the  ditch  and  reservoir,  not  re- 
sulting from  negligent  or  unskillful  construction  or  use  thereof, 
ought  to  have  been  foreseen  and  allowed  in  the  condemnation 
proceedings,  —  consequently  are  not  recoverable  in  this  action, 
no  matter  whether  such  damages  were,  as  a  matter  of  fact,  al- 
lowed or  not.  It  is  provided  by  our  statute  that  in  condemna- 
tion proceedings  the  owner  or  parties  interested  in  the  real 
estate  taken  shall  be  awarded  damages,  not  only  for  the  land 
or  property  taken,  but  also  the  damages,  if  any,  resulting  to 
the  residue  of  such  land  or  property.  The  reported  cases  un- 
der similar  statutes  have  generally  treated  of  the  damages  re- 
coverable for  the  seizure  of  land  under  the  right  of  eminent 
domain,  for  railroad  or  highway  purposes;  and  so  far  as  I  have 
investigated  the  decisions,  I  find  the  general  current  of  au- 
thority to  be  that  all  the  damages,  present  and  prospective, 
.that  are  the  natural,  necessary,  or  reasonable  incident  of  the 
improvement,  must  be  assessed  in  the  condemnation  proceed- 
ings, not  including  such  as  may  arise  from  negligent  or  un- 
skillful construction  or  use  thereof:  Mills  on  Eminent  Domain, 
sec.  216;  Sabin  v.  Railway  Co.,  supra;  Aldrich  v.  Cheshire  Ry 
Co.,  21  N.  H.  359;  53  Am.  Dec.  212;  Chicago  etc.  Ry  Co.  v. 
Hopkins,  90  111.  316;  Sawyer  v.  Keene,  47  N.  H.  173;  Van 
Schoick  v.  Delaware  etc.  Canal  Co.,  20  N.  J.  L.  249. 

An  examination  of  the  reported  cases  shows  that  there  is  no 
substantial  difference  in  the  general  rules  applicable  to  the 
assessment  of  damages  in  condemnation  proceedings,  as  an- 
nounced by  the  courts  of  last  resort,  but  in  the  application  of  ) 
such  rules  to  particular  cases  the  same  uniformity  has  not  ; 
been  observed;  still  no  case  has  been  called  to  our  attention 
which  by  any  fair  construction  can  be  held  to  be  in  conflict 
with  the  conclusion  that  damages  for  seepage  and  leakage 
should  have  been  determined  in  the  first  proceeding.  In  Sabin 
V.  Vermont  etc.  R.  R.  Co.,  25  Vt.  363,  plaintifi"  was  allowed  to 
recover  for  injuries  arising  from  the  making  and  use,  in  con- 
structing its  railroad,  of  an  ordinary  cartage  road  upon  plain- 
tiflf's  adjoining  land  by  the  railroad  company.  In  the  case  of 
Railway  Co.  v.  Magruder,  34  Md.  79,  the  facts  were,  that  the 
right  of  way  for  a  railroad  had  been  condemned  through  the 
farm  of  M.,  and  in  the  course  of  the  construction  of  the  rail- 
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road  the  channel  of  a  natural  stream  was  changed  by  the 
company  so  as  to  divide  the  water  from  the  rest  of  the  farm. 
For  the  damages  occasioned  by  such  diversion,  M.'s  action  to 
recover  was  sustained.  Neither  the  construction  of  a  wagon- 
road  over  the  land  not  taken  nor  the  diversion  of  a  natural 
stream  from  its  course  is  a  natural,  necessary,  or  reasonable 
incident  of  the  improvement.  In  Pittsburgh  etc.  K'y  Co.  v. 
Gilleland,  56  Pa.  St.  445,  and  in  Southside  R.  R.  Co.  v.  Daniel, 
20  Gratt.  349,  the  specific  injuries  complained  of  resulted  from 
the  failure  to  exercise  proper  care  in  the  construction  of  the 
railroads;  and  in  many  of  the  other  cases  cited  by  counsel  for 
appellee,  the  injuries  for  which  a  recovery  was  sustained  clearly 
resulted  from  negligence  in  the  construction  of  the  improve- 
ment. On  the  contrary,  it  has  been  decided  that  the  owner, 
for  the  purpose  of  determining  the  decrease  in  the  value  of 
the  premises  resulting  from  the  improvement,  is  entitled  to 
have  the  jury  consider  such  remote  contingencies  as  the  lia- 
bility to  fires  and  to  the  frightening  of  horses  from  passing 
trains  (Wisconsin);  increased  inconvenience  in  the  use  of  the 
remainder,  and  annoyance  likely  to  be  caused  by  the  smoke  and 
noise  of  passing  trains  (New  York);  liability  to  loss  of  the  use 
of  a  spring  by  having  subterranean  water  channels  cut  ofiT 
(New  Hampshire);  increased  liability  to  overflow  of  water  re- 
sulting from  the  construction  of  a  canal  (Maryland);  and 
damages  arising  from  seepage  and  leakage  from  a  canal  (New 
Jersey):  Blesch  v.  Chicago  etc.  R.  R.  Co.,  48  Wis.  168;  In  re 
Railroad  Co.,  56  Barb.  456;  Aldrich  v.  Cheshire  E'y  Co.,  21 
N.  H.  359;  53  Am.  Dec.  212;  Canal  Co.  v.  Grove,  11  Gill  &  J. 
398;  Van  Schoick  v.  Canal  Co.,  supra.  The  decisions  cited  are 
valuable  for  the  purpose  of  showing  the  extent  to  which  the 
courts  have  gone  in  order  that  the  entire  damages  may  be 
assessed  in  one  proceeding. 

In  assessing  damages  in  condemnation  proceedings  for  lands 
taken  for  the  purpose  of  constructing  a  ditch  or  reservoir 
thereon,  injuries  likely  to  result  from  seepage  and  leakage 
from  such  canal  or  reservoir  would  naturally  be  among  the 
first  items  to  occur  to  a  jury.  And  we  are  not  without  direct 
authority  in  support  of  the  proposition  that,  if  damages  for 
such  injuries  are  not  allowed  in  the  original  action,  no  sub- 
sequent recovery  for  such  injuries  can  be  had.  In  the  case  of 
Canal  Co.  v.  Grove,  supra,  the  court  held  that,  in  estimating 
the  value  of  the  land  taken  for  the  use  of  the  canal  company, 
the  jury  of   inquest  should  have  allowed  for  the  increased 
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danger  of  overflow  to  the  lands  not  taken,  and  that  the  owner 
could  not  thereafter  recover  for  damages  arising  from  an  over- 
flow of  his  lands  resulting  from  the  construction  of  the  canal, 
in  the  absence  of  negligence.  In  the  New  Jersey  cases  cited 
supra,  under  a  statute  requiring  the  jury  in  a  condemnation 
proceeding  "  to  assess  the  value  of  land  and  the  damages  sus- 
tained," the  following  questions  were  presented  in  a  suit 
brought  subsequent  to  the  first  assessment:  "1.  Whether  the 
plaintifif  was  entitled  by  law  to  have  his  damages  assessed  by 
the  former  jury  for  the  injury  to  his  crops  and  land  from  leak- 
age of  the  canal,  for  the  loss  of  his  road  and  the  carrying  away 
his  soil  by  the  reflow  of  the  waters  occasioned  by  the  canal 
embankment.  2.  If  he  was  entitled  by  law  to  have  his  dam- 
ages so  assessed,  whether,  if  he  omitted  to  claim  or  prove  such 
damages  before  that  jury,  or  was  prevented  from  doing  so  by 
the  court,  he  can  maintain  another  and  distinct  action  for 
their  recovery."  It  will  be  seen  by  these  questions  that  the 
facts  were  very  similar  to  those  here  presented,  and  in  that 
case  the  court  said:  "I  believe  that  the  legislature  intended 
that  the  award  of  the  commissioners,  or  in  case  that  should 
be  set  aside,  the  verdict  of  the  jury,  followed  by  the  judg- 
ment of  the  court,  should  be  final  and  conclusive  between  the 
parties,  both  as  to  the  value  of  the  land  and  the  damages 
sustained.  And  I  do  not  believe  that  they  ever  designed  that, 
after  such  proceedings,  the  company  could  be  subjected,  from 
time  to  time,  during  the  whole  period  of  its  existence,  to  an 
action  at  law  by  every  land-holder  on  the  line  of  the  canal,  to 
recover  damages  for  some  injury  which  he  may  allege  was  not 
foreseen,  and  for  which  subsequently  he  was  not  compensated. 
Such  a  construction  would  have  been  a  most  eflectual  bar  to 
the  enterprise  of  erecting  a  canal;  for  no  man  would  have 
embarked  his  capital  in  a  work  the  cost  of  which  could  never 
be  ascertained  till  the  charter  expired.  It  may  be  said  that 
it  operates  injuriously  to  an  owner  who  sustains  damages  from 
a  cause  which  neither  the  commissioners  nor  jury  by  the  ut- 
most human  sagacity  could  see  or  provide  against;  but  the 
defendants  might  urge  the  same  objection,  that  they  were 
liable  to  be  assessed  for  anticipated  injuries  which  may  never 
occur.  Entertaining  this  view  of  the  question,  I  .  .  .  .  am 
of  opinion  that  the  plaintiff  was  legally  entitled  to  an  assess- 
ment by  the  commissioners  and  former  jury  for  all  the  inju- 
ries which  are  the  subject  of  complaint  in  this  action.     This 
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brings  me  to  the  second  question,  —  whether,  having  omitted 
to  do  80,  or  having  been  prevented  by  the  court  from  doing  so^ 
he  can  now  maintain  this  action.  Believing  that  the  statute 
provided  a  remedy  for  the  injuries  complained  of  in  this  action,, 
I  consider  the  plaintiff  as  confined  to  that  mode  of  relief,  and 
barred  from  an  action  at  common  law.  It  is  no  answer  to  say 
that  he  was  deprived  of  his  remedy  under  the  statute  by  the- 
act  of  the  court.  If  the  court  committed  an  error,  the  plain- 
tiff should  have  sought  to  have  it  corrected  by  a  motion  for  a 
new  trial." 

It  is  said  that  the  rule  requiring  injuries  resulting  from 
seepage  and  leakage  to  be  anticipated  and  damages  for  the 
same  allowed  in  the  condemnation  proceedings  will  work  hard- 
ship in  some  cases;  but,  while  this  is  doubtless  true,  it  is  be- 
lieved that  mischief  is  less  likely  to  result  under  such  a  rule 
than  from  any  decision  under  which  the  owner  of  the  improve- 
ment might  be  subjected  to  repeated  suits  for  injuries,  which 
the  owner  of  the  land  might  think  were  occasioned  by  seepage 
which  was  unforeseen  at  the  time  of  the  condemnation  pro- 
ceedings; and  I  am  of  the  opinion  that  it  is  much  wiser  in 
the  case  at  bar  and  similar  cases  to  say  that  such  injuries 
should  be  included  in  the  original  assessment.  It  follows  that 
appellee  should  have  been  limited  in  his  recovery  to  such 
injuries  as  resulted  from  negligence  or  want  of  care  in  the  con- 
struction of  appellant's  ditch  and  reservoir,  or  in  the  sub- 
sequent use  of  the  same;  and  it  was  error  to  permit  the  jury 
to  consider  and  allow  damages  for  seepage  and  leakage  not 
resulting  from  such  negligence  or  want  of  care. 

The  remaining  questions  raised  by  the  assignment  of  errors 
are  not  such  as  are  likely  to  arise  upon  a  retrial  of  the  case; 
and  I  shall  not  consider  the  same  further  than  to  say  upon 
the  question  of  damages  that,  as  to  trespasses  and  nuisances 
)that  are  not  of  a  permanent  character,  damages  can  only  be 
recovered  for  the  injury  sustained  up  to  the  time  of  the  com- 
mencement of  the  suit,  but  as  to  trespasses  and  nuisances  that 
are  of  a  permanent  character,  a  single  recovery  may  be  had 
for  the  whole  damage  resulting  from  the  act:  City  of  Denver 
V.  Bayer,  7  Col.  127.  If  these  general  rules  are  observed,  I  do 
not  apprehend  that  any  difficulty  will  arise  upon  this  question 
upon  a  retrial  of  the  case.  The  judgment  must  be  reversed, 
and  the  cause  remanded. 

Reversed. 

AM.  St.  fiBP..  VOL.  XnL  — M 
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Elliott,  J.,  dissented  from  the  foregoing  opinion.  He  agreed  that  the 
judgment  of  the  county  court  referred  to  in  the  principal  opinion  was  ori- 
ginally void,  but  that  the  parties  thereto,  by  accepting  and  acting  upon  the 
judgment,  had  made  it  valid  as  between  them.  He  insisted,  however,  that 
41iis  action  of  the  parties  must  be  given  another  effect  than  if  it  had  been  the 
asresult  of  a  private  negotiation  by  which  one  had  agreed  to  pay  and  the  other 
*o  receive  the  sum  which  had  been  fixed  by  the  judgment;  that  the  judg- 
ment would  not,  as  the  result  of  such  agreement,  be  given  all  the  effects  and 
incidents  of  a  valid  judgment;  that  the  real  matter  for  consideration  was  the 
implied  agreement  of  the  parties,  and  he  was  satisfied,  from  the  evidence,  that 
in  this  implied  agreement  were  not  included  the  damages  which  afterwards 
resulted  from  leakage  and  seepage,  and  he  therefore  thought  that  these  dam- 
ages might  still  be  recovered  in  the  present  action. 

Judgments,  Conolusivbnbss  or.  —  A  judgment  is  conclusive  of  all  ques- 
tions within  the  issue,  whether  formally  litigated  or  not:  Harmon  v.  Auditor 
■V'  Public  Accounts,  123  111.  122;  5  Am.  St.  Rep.  502;  BeU  v.  Merrifield,  109 
~1N.  Y.  202;  4  Am.  St.  Rep.  436,  and  cases  collected  in  note  444;  extended 
note  to  De  Vosa  v.  Richmond,  98  Am.  Dec.  681  et  seq. ;  Chiies  v.  Hayner,  22 
iFla.  325;  Wright  v.  Anderson,  117  Ind.  349.  Judgment  upon  a  point  in  a 
^iormer  suit  is  conclusive  upon  the  same  point  in  a  subsequent  suit:  Shumate 
V.  Supervisors  etc.,  84  Va.  574;  Corprew  v.  Corprew,  84  Id.  599;  Schroers  v. 
Fisi;  10  Col.  599.  Taking  an  appeal  from  a  judgment  does  not  affect  it  as 
re^  judicata,  and  until  it  is  reversed,  it  is  binding  upon  the  parties  upon  every 
■question  directly  decided:  Day  v.  Holland,  15  Or.  464. 

Es'ix)ppel.  —  Acceptance  of  the  proceeds  of  a  judicial  sale  estops  one  from 
-questioning  the  validity  of  such  sale:  Woodstock  Iron  Co,  v.  FuUenwider,  87 
Ala.  584;  ante,  p.  73,  and  note. 

Condemnation  Proceedings —  Damages.  —  As  to  the  rule  of  damages  in 
condemning  private  land  for  railway  purposes,  see  Wabash  etc.  R'y  Co.  v. 
McDougall,  126  111.  Ill;  9  Am.  St.  Rep.  539,  and  note  546,  547;  extended 
.note  to  Sheehy  v.  Kansas  City  Cable  R'y  Co.,  4  Id.  399-405. 

Eminent  Domain — Damages  for  Condemned  Realty.  —  The  inquiry 
^as  to  damages  in  a  condemnation  proceeding  should  not  be  confined  to  the 
land  actually  sought  to  be  taken,  but  the  damages  to  the  entire  tract  caused 
by  the  taking  a  portion  of  it  should  be  considered:  Kansas  City  etc  R.  R.  Co. 
V.  Story,  96  Mo.  611;  Cedar  Rapids  etc.  R'y  Co.  v.  Ryan,  37  Minn.  38;  Cedar 
Rapids  etc  R'y  Co.  v.  Kelly,  .%  Id.  546;  Peck  v.  Superior  Short  Line.  R'y  Co.,  36 
Id.  343;  compare  BeU  v.  Chicago  etc  R'y  Co.,  74  Iowa,  343.  The  land-owner 
will  be  entitled  to  the  value  of  the  land  actually  taken  without  regard  to 
any  set-offs  against  his  damages  in  the  way  of  benefits  accruing  to  the  land 
«of  the  plaintiff:  Hat-wood  v.  City  of  Bloomington,  124  111.  48;  Ball  v.  Keokuk 
■•etc.  R'y  Co.,  74  Iowa,  132;  compare  Moran  v.  Ross,  79  Cal,  549.  As  to  in- 
direct and  consequential  damages,  see  Railroad  Co.  v.  Larson,  40  Kan.  301 ; 
Railway  Co.  v.  Gardner,  45  Ohio  St.  309;  Shealy  v.  Chicago  etc.  R.  R.  Co.,  72 
Wis.  471;  Esch  v.  Chicago  etc.  R'y  Co.,  72  Id.  229.  Elements  to  be  consid- 
«red  in  assessing  damages  in  condemnation  proceedings:  See  Kieman  v.  Chi- 
cago  etc.  R'y  Co.,  123  111.  188;  Atchison  etc  R.  R.  Go.  v.  Schneider,  127  Id. 
144;  In  the  Matter  of  Opening  First  Street,  66  Mich.  43;  compare  Wier  v.  St. 
.Louis  etc.  R.  R.  Co.,  40  Kan.  130. 

Nuisances  and  Trespasses  —  What  Damages  may  bk  Recovered:  See 
note  to  Cooke  v.  England,  92  Am.  Dec.  628,  630,  631.  Recovering  damages, 
)for  wrongs  occasioned  by  a  nuisance,  that  have  accrued  up  to  the  date  of 
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bringing  the  action  therefor,  does  not  bar  a  subsequent  action  brought  for 
damages  occasioned  by  a  continuance  of  the  nuisance:  Harmon  v.  Railroad, 
87  Tenn.  614.  Where  defendant,  by  repeated  trespasses,  pulls  down  plain- 
tiff 's  fence,  and  as  a  result  his  crops  are  destroyed,  the  measure  of  damages  is 
both  the  expense  of  replacing  the  fence  and  the  value  of  the  crops  destroyed: 
Bridger$  T.  Dili,  97  N.  C.  222. 
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Jury  Trial.  —  A  Challenge  for  Cause  is  Properly  Sustaiked  where,  in 
an  action  against  a  railroad  company,  a  juror  answers  that  he  has  had 
some  special  accommodations  from  the  defendant,  expects  to  continue 
business  over  its  road,  and  that  that  fact  might  possibly  aflfect  his  ver- 
dict, and  that  if  the  case  should  be  evenly  balanced,  he  would  give  the 
benefit  of  the  doubt  to  the  company. 

Fbllow-servants.  —  One  is  not  a  Fellow-servant  with  men  under  his 
charge  where  he  is  superintending  the  work,  has  two  foremen,  and  a 
number  of  men  under  him,  whom  he  employs  and  discharges  at  pleasure, 
and  has  control  of  the  cars,  tools,  and  machinery.  His  employers  are 
therefore  answerable  for  his  negligence  in  giving  an  order  for  the  removal 
of  a  stick  or  brake,  whereby  a  car  on  which  men  were  riding  became 
unmanageable  and  ran  against  another  car  and  wounded  the  plaintiff. 

Employers  are  Answerable  to  Under-servants  for  the  negligence  of 
superintendents  and  representatives  acting  within  the  scope  of  their 
employment,  and  who  are  given  the  control  and  management  of  a  dis- 
tinct department  in  which  their  duty  is  entirely  that  of  direction  and 
superintendence. 

Action  by  Driscoll  for  personal  injuries  received  by  him 
while  in  the  employ  of  the  railroad  company.  The  company 
was  extending  its  line  of  road,  and  it  placed  one  Manly  in  full 
charge  of  the  track-laying.  He  employed  the  plaintiff,  who 
was  under  his  direction  and  control  at  the  time  of  the  acci- 
dent. The  plaintiff,  with  others,  was  riding  upon  a  small 
flat-car  without  brakes.  A  stick  was  run  through  a  hole  in 
the  bottom  of  the  car  and  placed  against  one  of  the  wheels  to 
act  as  a  brake  to  check  the  speed  of  the  car  while  going  down 
grade.  This  device  answered  the  purpose  for  which  it  was 
intended,  but  Manly  ordered  the  person  who  was  applying  the 
stick  to  take  it  off,  and  the  order  not  being  at  once  obeyed. 
Manly  peremptorily  directed  the  brake  to  be  taken  oflF,  and 
the  car  to  be  let  go.  The  last  order  was  obeyed,  and  in  a  few 
seconds  afterwards  the  speed  of  the  car  was  so  increased  that 
it  became  uncontrollable,  and  ran  into  another  car,  killing  one 
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man  and  wounding  plaintiff  and  others.  On  the  examination 
of  the  juror  Altman,  upon  his  voire  dire,  he  answered  that  he 
had  some  business  dealings  with  the  defendant,  had  received 
some  special  accommodations  in  the  way  of  commercial  rates 
for  traveling,  and  sometimes  received  favors  in  shipping  goods 
over  the  road;  that  he  expected  to  continue  business  and  ship 
goods  over  the  road,  and  that  this  fact  might  have  a  little  in- 
fluence with  him,  and  might  possibly  affect  his  verdict;  and 
that  if  the  case  should  be  evenly  balanced,  he  would  give  the 
benefit  of  the  doubt  to  the  railroad  company.  The  plaintiff 
thereupon  challenged  the  juror  for  cause,  the  challenge  was 
sustained  by  the  court,  and  the  juror  excused.  Verdict  and 
judgment  in  favor  of  the  plaintiff  for  fifteen  hundred  dollars, 
and  thereupon  the  defendant  appealed, 

Teller  and  Orahood,  for  the  appellant 
Joseph  C.  Murpheyy  for  the  appellee. 

Hayt,  J.  1.  The  first  assignment  of  error  relates  to  the 
ruling  of  the  court  in  sustaining  appellee's  challenge  for  cause 
to  M.  D.  Altman,  one  of  the  jurors  called  in  the  case.  It  is 
contended  upon  the  part  of  the  appellant  that  as  the  appellee 
was  bound  to  maintain  the  issues  in  the  case  upon  the  trial 
by  a  preponderance  of  the  evidence,  the  answers  of  the  juror 
only  amounted  to  a  statement  of  that  which  he  would  be 
bound  to  do  under  the  law,  and  therefore  constituted  no  cause 
for  challenge.  We  do  not  agree  with  counsel  upon  this  propo- 
sition, as  from  the  answers  it  seems  that  it  was  as  a  favor  to 
the  company  that  he  would  give  it  the  benefit  of  a  doubt  un- 
der certain  circumstances,  and  not  because  the  burden  of 
proof  was  upon  the  appellee.  We  think  the  answers  of  Mr. 
Altman  were  such  as  to  justify  the  court  in  sustaining  plain- 
tiff's challenge  to  him;  but  aside  from  this,  when  a  full  ex- 
amination of  a  juror  leaves  the  question  of  his  competency 
doubtful,  we  should  hesitate  to  interfere  with  the  ruling  of  the 
trial  court  thereon:  Qrady  v.  Early,  18  Cal.  111. 

2.  It  is  contended  for  appellant  that  the  evidence  was  in- 
Bufl&cient  to  warrant  a  submission  of  the  case  to  the  jury,  and 
insufficient  to  sustain  the  verdict;  also,  that  the  complaint  is 
insufficient  to  sustain  the  judgment  thereon;  that  Manly  and 
appellee  were  fellow-servants,  engaged  in  the  same  line  of  duty 
or  service;  and  that  appellee  cannot  recover  for  injuries  re- 
sulting from  the  negligence  of  his  fellow-servant. 
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There  is  much  conflict  in  the  authorities  as  to  who  are  to  be 
held  as  fellow-servants  engaged  in  the  common  employment* 
so  as  to  preclude  a  recovery  by  one  upon  the  negligence  of  the 
other,  and  it  would  be  extremely  difficult  to  lay  down  a  gen- 
eral rule  applicable  to  all  cases;  but  we  are  of  the  opinion  that 
there  is  sufficient  alleged  in  the  complaint  and  shown  at  the 
trial  to  warrant  the  jury  in  finding  that  Manly 's  relations  to 
the  company  were  such  as  to  make  it  responsible  for  the  acts 
of  which  complaint  is  made.  He  was  superintendent  of  the 
work,  and  had  two  foremen  and  quite  a  number  of  men  under 
him,  whom  he  employed  and  discharged  at  his  pleasure,  hav- 
ing such  authority  in  the  premises.  He  had  control  of  the 
cars,  tools,  machinery,  and  men  there  employed.  The  car 
upon  which  appellee  was  riding  at  the  time  of  the  accident 
was  used  for  hauling  the  iron  rails,  and  for  hauling  the  men 
to  the  boarding-house  or  camp.  It  is  also  shown  that  under 
Manly's  directions  the  men  put  the  tools  on  this  car,  and  with 
Manly,  and  under  his  directions,  the  men  got  upon  it  to  go 
down  the  track  to  the  boarding-place,  about  a  mile  distant,  for 
the  purpose  of  putting  away  the  tools  before  quitting  work  for 
the  night;  that  after  the  car  was  started,  Manly  directed  the 
man  at  the  brake  to  check  the  car  up  at  one  point  where  there 
were  some  mules  near  the  track,  which  order  was  obeyed. 
After  passing  the  mules.  Manly  then  ordered  that  the  stick  or 
brake  be  taken  off  entirely,  and  that  the  car  be  let  run;  that 
this  order  was  given  the  second  time,  when  the  man  control- 
ling the  said  brake  obeyed  the  order,  and  the  car  was  accord- 
ingly allowed  to  go,  its  speed  rapidly  increasing,  so  that  it  was 
soon  beyond  control,  and,  rounding  a  curve,  it  ran  with  great 
force  against  a  car  on  the  track  loaded  with  iron,  injuring  ap- 
pellee; that  said  loaded  car  was  placed  upon  the  track  by 
order  of  Manly,  without  the  knowledge  of  the  appellee. 

The  jury  found  that  the  injury  was  directly  attributable  to 
the  negligence  of  Manly;  and  in  no  proper  sense  of  the  term 
was  he  a  fellow-servant  with  appellee.  The  company  had 
placed  him  in  charge  of  the  work,  with  full  discretion  to  con- 
trol and  supervise  it,  and  he  must  be  treated  in  reference  to 
this  work  as  its  representative,  —  as  vice-principal.  The  com- 
pany is  answerable  to  all  the  under-servants  for  the  negligences 
of  such  a  representative  while  acting  within  the  scope  of  his 
employment:  Shearman  and  Redfield  on  Negligence,  sec.  102; 
Wharton  on  Negligence,  sec.  229.  In  Chicago  etc.  R.  R.  Co.  v. 
Rosi^  112  U.  S.  390,  it  is  said:  "There  is,  in  our  judgment,  a 
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clear  distinction  to  be  made,  in  their  relation  to  their  common 
principal,  between  servants  of  a  corporation  exercising  no  su- 
pervision over  others  engaged  with  them  in  the  same  employ- 
ment and  agents  of  the  corporation  clothed  with  the  control 
and  management  of  a  distinct  department  in  which  their  duty 
is  entirely  that  of  direction  and  superintendence.  A  conduc- 
tor having  the  entire  control  and  management  of  a  railway 
train  occupies  a  very  different  position  from  the  brakemen, 
the  porters,  and  other  subordinates  employed.  He  is  in  fact, 
and  should  be  treated  as,  the  personal  representative  of  the 
corporation,  for  whose  negligence  it  is  responsible  to  subordi- 
nate servants." 

In  Kentucky,  Ohio,  California,  and  other  states,  the  distinc- 
tion made  in  the  case  from  which  we  have  quoted  has  been 
recognized;  and  this  distinction  has  been  repeatedly  pointed 
out  by  the  decisions  of  this  court,  although  the  question  here 
determined  has  not  heretofore  in  this  state  been  directly  adju- 
dicated: Little  Miami  R.  R.  Co.  v.  Stevens,  20  Ohio,  415;  Rail- 
road Co.  V.  Collins,  2  Duvall,  114;  Brown  v.  Sennett,  68  Cal. 
225;  58  Am.  Rep.  8;  Wright  v.  Railroad  Co.,  28  Barb.  80; 
Summerhaya  v.  Kansas  Pac.  R.  R.  Co.,  2  Col.  484;  Colorado 
Cent.  R.  R.  Co.  v.  Ogden,  3  Id.  499.  We  shall  not  attempt  to 
review  the  decisions  to  the  contrary.  They  are  carefully  re- 
viewed in  the  case  of  Railroad  Co.  v.  Ross,  supra,  and  declared 
against  in  the  opinion  in  that  case  We  think  the  allegations 
of  the  complaint  were  suflQcient,  and  that  the  evidence  in  sup- 
port thereof  was  sufficient  to  warrant  the  submission  of  the 
case  to  the  jury. 

3.  It  is  claimed  that  there  was  no  evidence  to  sustain  the 
finding  that  appellee  was  engaged  in  the  employ  of  appellant 
at  the  time  he  received  the  injuries. 

The  plaintiff  testified  that  he  was  then  working  for  the 
South  Park  Railroad  Company,  and  several  of  those  working 
with  the  plaintiff  at  the  time  testified  that  they  were  all,  in- 
cluding the  plaintiff,  working  for  the  South-  Park  company, 
and  were  paid  by  the  South  Park  company.  This  evidence  is 
sufficient  to  support  the  finding,  although  no  witness  used  the 
technical  name  given  the  defendant  in  its  articles  of  incorpo- 
ration: Smith  V.  Cisson,  1  Col.  29. 

The  judgment  affirmed.      

Master  and  Servant.  —  Who  are  fellow-servants:  See  Peterson  v.  Chi- 
cago etc,  R'y  Co.,  67  Mich.  102;  11  Am.  St.  Rep.  564,  and  cases  collected  in 
note  669,  570.     A  station- agent  and  a  brakeman  employed  by  the  same  rail- 
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road  company  are  fellow-servanta:  Oaffney  v.  New  York  etc.  R.  R.  Co.,  15 
R.  I.  456;  Toner  v.  Chicago  etc.  R'y  Co.,  69  Wis.  188.  A  mate  of  a  vessel, 
and  a  common  seaman  upon  the  same  vessel  are  fellow-servants:  Benson  v. 
Ooodvrin,  147  Mass.  237.  A  laborer  employed  to  remove  snow  from  a  rail- 
road track  is  a  fellow -servant  with  a  track-walker  and  a  train-conductor:  Fa~ 
gundes  v.  Central  P.  R.  R.  Co.,  79  CaL  97;  compare  Ccuey  v.  LouisviUe  etc 
R.  R.  Co.,  84  Ky.  79. 

Master  and  Servant.  —  The  master  is  not  liable  for  injuries  sustained  by? 
an  employee  occasioned  by  the  negligence  of  a  fellow-servant:  Toner  v.  Clu- 
cago  etc.  R'y  Co.,  69  Wis.  188;  Benson  v.  Goodwin,  147  Mass.  237;  Fagunde^ 
V.  CentrcU  P.  R.  R.  Co.,  79  Cal.  97;  Casey  v.  LouisvilU  etc.  R.  R.  Co.,  84  Ky. 
79;  compare  East  Tennessee  etc.  R.  R.  Co.  v.  Collins,  85  Tenn.  227. 

Master  and  Servant.  —  Master's  Liability  for  Injuries  to  Sbrvant- 
by  negligence  of  other  servants:  See  note  to  Peterson  v.  Chicago  etc.  R'y  Co.^ 
11  Am.  St.  Rep.  570;  Slater  v.  Chapman,  67  Mich.  523;  11  Am.  St.  Rep.  693^ 
and  note  696. 
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Bank  Undertaking  to  Collect  a  Certificate  of  Deposit  is  bound  to 
use  all  reasonable  diligence  to  protect  the  interest  thus  confided  to  it» 
care. 

A  Bank  Becximbs  Uncxjnditionallt  Liable  for  the  Amount  of  the  Cer- 
tificate OF  Deposit  Given  to  It  for  Collection  if  it  forwards  sucb 
certificate  to  the  bank  by  which  it  was  issued,  with  the  request  to  b» 
credited  with  the  amount  thereof,  if  the  certificate  is  received  by  th& 
latter  bank  before  it  has  suspended. 

Bank  Which  does  not  Employ  a  Suitable  Agent  to  Make  a  Collec- 
tion is  answerable  for  his  misconduct  or  negligence  when  such  agent 
is  the  party  or  bank  whose  duty  it  is  to  make  the  payment. 

A  Bank  is  Negligent  when  It  Sends  a  Certificate  of  Deposit  b* 
Mail  for  Payment  to  the  Bank  whose  Duty  It  is  to  Make  Suchs 
Payment,  and  it  is  therefore  answerable  for  any  damages  resulting  to  it» 
employer  from  such  neglect. 

BviDENCB.  —  Deposit  of  Letter  in  a  Post-office,  Properly  Addressei>- 
AND  Stamped,  is  Prima  Facie  Evidence  only  that  the  same  was  re- 
ceived in  the  ordinai-y  course  by  mail  by  the  person  to  whom  it  wa» 
addressed. 

Action  by  Charles  Burns,  based  upon  the  following  facts: 
The  plaintiff,  in  January,  1884,  deposited  with  the  First 
National  Bank  of  Leadville  three  thousand  three  hundred  dol- 
lars, and  received  therefor  its  certificate  of  deposit  payable  t© 
him  on  his  order  upon  return  of  such  certificate  properly  in- 
dorsed. He  at  that  time  had  an  account  with  defendant 
herein,  and  he  sent  the  certificate  to  defendant  inclosed  in  the- 
letter,  in  which  the  defendant  was  requested  to  credit  his  ac- 
count with  the  amount  of  the  certificate.  The  defendant 
replied  by  letter  as  follows:  "German  National  Bank,  Denver^ 
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Col.,  January  17,  1884.  Charles  Burns,  Esq.,  Leadville. 
Dear  Sir:  Your  favor  of  the  fifteenth  received,  with  inclosures 

as  stated.     You  have  credit .     Yours  truly,  W.  I.  Jenkins, 

Cashier.    I  inclose  ."    The  letter  was  written  on  a  printed 

form.  If  the  collection  had  been  actually  made,  the  blanks 
in  such  form  should  have  been  filled  up  by  inserting  the 
amount  collected.  The  certificate  of  deposit  was  by  defendant 
inclosed  in  a  letter  addressed  to  the  First  National  Bank,  or 
the  president  thereof,  duly  stamped,  with  notice  printed  on 
the  envelope  to  return  the  letter  in  five  days  to  the  defendant 
if  not  called  for.  This  letter  was  as  follows:  "The  German 
National  Bank,  Denver,  Col.,  January  17, 1884.  F.  W.  De  Walt, 
Esq.,  President,  Leadville.  I  inclose  for  collection  and  credit 
No.  51,262,  Rice;  protest,  $800.63;  you  no  protest,  $3,300;  you 
no  protest,  $3,092.  Yours  truly,  W.  I.  Jenkins,  Cashier,"  No 
response  having  been  made  to  this  letter,  the  defendant,  on 
January  21st,  sent  an  inquiry  by  telegram,  and  received  on  the 
same  day  an  answer  that  no  such  remittance  had  been  re- 
ceived. Thereupon  the  defendant  reported  the  same  to  plain- 
tiff by  letter  addressed  to  him  at  Leadville,  directing  him  to 
go  to  the  Leadville  bank  and  get  a  duplicate  certificate.  On 
January  22,  1884,  and  before  the  plaintiff  received  this  letter, 
the  Leadville  bank  failed.  Its  president  was  afterwards 
convicted  and  sentenced  to  the  penitentiary  for  unlawful  acts 
in  connection  with  its  management.  From  the  evidence  of 
the  receiver  and  teller  of  the  bank,  taken  at  the  trial  of  this 
action,  it  appeared  that  they  had  no  knowledge  of  the  certifi- 
cate, nor  of  the  two  items  sent  with  it;  that  the  books  of  the 
bank  did  not  show  any  payment  thereof.  There  were  two 
mails  per  day  from  Denver  to  Leadville,  arriving  at  Leadville 
about  twelve  hours  after  leaving  Denver,  and  there  were  ample 
funds  on  hand  in  the  Leadville  bank  up  to  January  22,  1884, 
for  the  payment  of  the  certificate,  and  it  would  have  been 
paid  had  the  certificate  been  presented  and  payment  de- 
manded at  any  time  prior  to  that  day.  The  amended  com- 
plaint in  this  action  consists  of  two  counts;  the  first  of  which 
was  drawn  upon  the  theory  that  the  defendant  had  accepted 
the  certificate  as  a  deposit  in  favor  of  the  plaintiff,  and  was 
bound  to  give  him  unconditional  credit  therefor,  and  the 
eecond  on  the  theory  that  the  defendant  had  received  the  cer- 
tificate for  collection,  and  had  lost  its  proceeds  through  negli- 
gence and  want  of  care.  Plaintiff  recovered  judgment,  and 
defendant  appealed. 
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Patterson  and  Thovias^  for  the  appellant. 
L.  C.  Rockwell,  for  the  appellee. 

Elliott,  J.  The  plaintiff,  by  letter,  had  requested  defend- 
ant to  credit  his  account  with  the  amount  of  the  certificate  of 
deposit  inclosed.  The  reply  to  this  letter  by  its  literal  terms 
indicated  compliance  with  this  request,  but  the  credit  was  not 
actually  given;  and  the  trial  court  held  that  the  evidence 
under  the  circumstances  did  not  warrant  the  plaintiff's  claim 
to  such  unconditional  credit,  so  the  first  cause  of  action  was 
dismissed.  The  trial  court  seemed  to  consider  plaintiJBf's 
letter  transmitting  the  certificate  of  deposit  as  equivalent  to 
a  request  from  plaintifi*  to  collect  of  the  Leadville  bank, 
and  to  credit  plaintiff  with  the  proceeds  of  the  collection. 
This  view  was  certainly  favorable  to  defendant.  Under  such 
circumstances  defendant  was  bound  to  use  all  reasonable  dili- 
gence to  protect  the  interests  of  plaintifif.  Its  duty  was  to 
send  the  certificate  in  due  season  to  be  promptly  presented  for 
payment.  If  there  was  negligence  on  the  part  of  defendant 
in  this  behalf,  and  loss  resulted  to  plaintiff  in  consequence 
thereof,  plaintiff  undoubtedly  has  a  cause  of  action  against 
defendant  for  such  loss;  Morse  on  Banks  and  Banking,  354. 

Thus  far  the  authorities  are  agreed;  but  in  some  respects 
they  are  in  conflict  upon  this  subject.  Some  courts  have  held 
that  a  bank  undertaking  the  collection  of  commercial  paper  is 
responsible,  not  only  for  any  loss  occasioned  by  the  negligence 
of  its  own  immediate  servants  and  agents,  but  also  for  the 
neglect  or  default  of  any  intermediate  agent  or  correspondent 
to  whom  it  intrusts  such  paper  for  collection  in  the  regular 
course  of  business;  and  that  this  responsibility  continues  not- 
withstanding the  collecting  bank  has  exercised  all  reasonable 
care  and  diligence  in  the  selection  of  such  intermediate  agents. 
Other  decisions  are  to  the  effect  that  this  responsibility  ex- 
tends only  to  collections  to  be  made  in  the  same  place  where 
the  collecting  bank  is  located,  and  that  in  case  of  a  collection 
at  a  distant  point,  the  bank  discharges  its  duty  by  sending 
the  paper  in  due  season  to  a  competent  and  reliable  agent, 
with  proper  instructions. 

Again,  a  distinction  is  made  between  an  undertaking  to 
collect  commercial  paper  and  an  undertaking  to  transmit  the 
same  for  collection.  In  the  former  case,  the  undertaking  ex- 
tends through  the  whole  course  of  proceedings,  and  includes 
all  the  steps  necessary  or  incidental  to  the  accomplishment  of 
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the  object  to  be  performed,  and  the  collecting  bank  is  held  to 
answer  for  every  neglect  or  default  in  the  performance  of  its 
contract  whereby  its  customer  suffers  loss,  whether  the  negli- 
gence be  that  of  its  own  immediate  officers  or  agents  or  any 
subagcnt  of  its  own  selection;  in  the  latter  case,  the  under- 
taking is  to  use  all  reasonable  diligence  in  the  selection  of  the 
agent  to  whom  the  paper  is  thus  transmitted:  1  Daniel  on 
Negotiable  Instruments,  sees.  341  et  seq.;  Exch.  Nat.  Bank  v. 
Third  Nat.  Bank,  112  U.  8.  276. 

Counsel,  with  much  research  and  learning,  have  discussed 
at  length  these  apparently  conflicting  decisions,  and  yet  we 
do  not  find  it  necessary,  in  the  determination  of  this  case,  to 
attempt  to  harmonize,  distinguish,  or  select  from  among  them 
with  the  view  to  declare  the  rule  in  this  state  in  respect 
thereto.  In  this  case,  defendant  sent  the  certificate  of  deposit 
by  mail  direct  to  the  maker  thereof,  —  to  the  bank  issuing  the 
same.  Whether  the  letter  of  transmittal  is  to  be  regarded  as 
an  instruction  to  credit  defendant  with  the  amount  of  the  cer- 
tificate at  the  Leadville  bank,  or  to  remit  to  defendant  the 
amount  thereof,  the  risk  was  the  same.  Literally,  the  three 
letters  above  given,  and  the  telegraphic  reply  by  the  Leadville 
bank  above  quoted,  would  seem  to  indicate  that  the  forward- 
ing of  the  certificate  might  have  been  intended  as  a  "remit- 
tance" by  defendant  for  "credit"  on  its  own  account  at  the 
Leadville  bank,  instead  of  a  request  to  pay  and  return  the 
proceeds.  If  such  was  the  intent  of  defendant  by  the  course 
pursued,  it  would  have  been  unconditionally  liable  to  plaintiff 
if  the  certificate  was  received  by  the  Leadville  bank  before  its 
suspension:  Morse  on  Banks  and  Banking,  364;  Taher  v.  Pier- 
rot, 2  Gall.  565. 

But  we  need  not  rely  upon  this  construction  of  the  corre- 
spondence; for,  whether  we  regard  the  sending  of  the  certifi- 
cate to  the  Leadville  bank  as  the  selection  of  such  bank  as 
agent  for  the  collection  of  the  paper,  or  as  a  direct  presenta- 
tion of  the  paper  for  payment,  as  defendant's  counsel  contend, 
the  danger  of  such  course  was  the  same  in  either  case.  Even 
if  we  can  conceive  of  such  an  anomaly  as  one  bank  acting  as 
the  agent  of  another  to  make  a  collection  against  itself,  it 
must  be  apparent  that  the  selection  of  such  an  agent  is  not 
sanctioned  by  business-like  prudence  and  discretion.  How 
can  the  debtor  be  the  proper  agent  of  the  creditor  in  the  very 
matter  of  collecting  the  debt?  His  interests  are  all  adverse 
to  those  of  his  principal.     If  the  debtor  is  embarrassed,  there 


April,  1889.]    German  National  Bank  v.  Bubnb.  251 

is  the  temptation  to  delay;  if  wanting  in  integrity,  there  is  the 
opportunity  to  destroy  and  deny  the  evidence  of  the  indebted- 
ness. The  fact  that  the  Leadville  bank  was  a  correspondent 
of  the  defendant  to  a  limited  extent  does  not  alter  the  rule. 
Suppose  an  attorney  receiving  a  promissory  note  for  collec- 
tion, executed  by  another  attorney  resident  in  a  distant  city, 
should  send  such  note  direct  to  the  maker,  asking  him  to 
undertake  the  collection  thereof,  and  that,  in  consequence  of 
such  course,  the  collection  should  be  lost,  would  it  be  any 
legal  answer  to  his  client  for  the  first  attorney  to  claim  that 
the  second  attorney  was  his  correspondent,  to  whom  he  had 
frequently  sent  collections,  and  that  he  was  an  attorney  of 
good  reputation  and  standing,  financially  and  otherwise?  As 
a  matter  of  law,  such  method  of  doing  business  cannot  be 
upheld.  It  violates  every  rule  of  diligence.  Even  if  we  were 
to  follow  the  rule  that  the  collecting  bank  could  relieve  itself 
from  liability  by  sending  the  paper,  in  due  season,  to  a  suit- 
able agent,  with  proper  instructions,  we  feel  constrained  to 
hold,  in  the  language  of  Mr.  Justice  Allison,  of  the  court  of 
common  pleas  of  Philadelphia,  concurred  in  by  the  supreme 
courts  of  Pennsylvania  and  of  Illinois,  "that  such  suitable 
agent  must,  from  the  nature  of  the  case,  be  some  one  other 
than  the  party  who  is  to  make  the  payment":  Merchants^  Nat. 
Bank  v.  Ooodman,  109  Pa.  St.  428;  58  Am.  Rep.  728;  Drovers* 
Bank  v.  Angela  etc.  Provision  Co.,  117  111.  100;  57  Am.  Rep. 
855. 

Counsel  for  appellant  cite  two  cases  as  bearing  directly  upon 
the  question  under  consideration:  People  v.  Merchants'  etc. 
Bank,  78  N.  Y.  269;  34  Am.  Rep.  532;  and  Indig  v.  Nat.  City 
Bank,  80  N.  Y.  100.  Upon  a  careful  examination,  it  will  be 
found  that  in  neither  case  was  the  bank  to  which  the  paper 
was  sent  the  maker  of  such  paper,  nor  primarily  liable 
thereon.  In  each  case,  the  party  to  make  the  payment  was  a 
customer  or  depositor  merely  of  the  bank  to  which  the  paper 
was  sent. 

Again,  the  sending  of  the  certificate  by  mail  direct  to  the 
Leadville  bank  for  payment  is  not  equivalent  to  a  direct  pres- 
entation thereof  at  the  counter  by  a  party  not  identified  in 
interest  with  the  bank  itself.  In  presenting  a  check  or  cer- 
tificate of  deposit  at  the  counter  in  legal  contemplation,  the 
holder  does  not  give  up  the  paper  except  as  he  then  and  there 
receives  payment  in  hand.  The  surrender  of  the  paper  and 
the  receipt  of  payment  are   regarded   in   law  as  simultane- 
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OU8.  Would  it  be  considered  diligent  or  prudent  for  an 
agent  undertaking  to  collect  negotiable  paper  to  leave  the 
paper  at  the  counter  with  the  president  or  cashier  of  the  bank 
primarily  liable  to  pay  the  same,  and  go  away  without  receiv- 
ing payment,  merely  directing  a  remittance  of  payment  by 
mail  or  otherwise?  We  think  not;  and  yet  the  opportunity 
for  successfully  evading  or  delaying  payment  in  such  a  case 
would  not  be  as  great  as  in  sending  the  paper  direct  to  the 
bank  by  mail,  expecting  remittance  by  mail.  The  evidence 
fully  shows  that  if  defendant  had  selected  some  reliable  third 
party  to  present  the  certificate  to  the  Leadville  bank  for  pay- 
ment in  the  usual  manner  of  transacting  such  business  at  any 
time  before  January  22,  1884,  the  same  would  have  been  paid. 
Under  the  circumstances,  we  think  there  was  no  error  in  tak- 
ing the  question  of  negligence  from  the  jury. 

The  question  remaining  to  be  considered  is.  Was  the  negli- 
gence of  defendant  in  sending  the  certificate  direct  to  the 
Leadville  bank  the  proximate  cause  of  plaintiff's  loss?  The 
trial  court  submitted  this  as  a  question  of  fact  to  the  jury 
substantially  as  follows:  Was  the  certificate  of  deposit  received 
by  the  Leadville  bank  at  a  time  when  such  bank  had  sufiB- 
cient  funds  to  pay  the  same?  The  jury  were  instructed  to  the 
efl'ect  that  if  this  question  should  be  determined  in  the  af- 
firmative, plaintiff  was  entitled  to  recover;  otherwise,  not. 
The  jury  were  further  instructed  that  the  burden  of  proving 
this  issue  was  upon  the  plaintiff;  that  the  depositing  of  the 
letter  in  the  post-office,  properly  addressed  and  stamped,  was 
prima  facie  evidence  only  that  the  same  was  received  in  the 
ordinary  course  of  the  mails  by  the  Leadville  bank;  and  that 
the  other  evidence  and  circumstances  of  the  case  must  be  con- 
sidered in  determining  whether  or  not  the  letter  was  so  re- 
ceived. We  see  no  error  in  the  submission  of  the  case  to  the 
jury  in  this  manner;  the  instructions  given  were  as  favorable 
to  defendant  as  the  law  required;  and  the  prayers  for  instruc- 
tions by  defendant  were  either  erroneous  or  unnecessary:  1 
Greenl.  Ev.,  sec.  40;  Huntley  v.  Whittier,  105  Mass.  391;  7 
Am.  Rep.  536;   WalVs  Case,  5  Moak,  686. 

The  trial  court  decided  in  effect,  though  not  in  words,  that 
defendant  acted  at  its  peril  in  sending  the  certificate  of  de- 
posit by  mail  direct  to  the  bank  primarily  liable  thereon  for 
payment;  in  other  words,  that  such  a  course  was  negligence 
per  se.  Whether  such  negligence  was  the  proximate  cause  of 
plaintiff's  loss  depended  upon  whether  the  certificate  was  re« 
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ceived  by  the  Leadville  bank  at  a  time  when  the  bank  was 
paying  such  paper  on  presentation  at  its  counter  in  the  regular 
course  of  business.  There  was  no  conflict  as  to  the  time  when 
the  bank  suspended  payment  Whether  the  letter  reached 
there  before  the  time  of  such  suspension  was  the  one  doubtful 
question  of  fact  in  the  case.  It  cannot  be  said  there  was 
no  evidence  upon  this  question,  for  competent  testimony  from 
several  witnesses  was  introduced,  though  the  defaulting  presi- 
dent's testimony  was  not  secured.  The  weight  of  this  testi- 
mony was  for  the  jury;  and  the  jury  was  the  proper  tribunal 
to  resolve  the  doubt  and  determine  the  question.  This  ques- 
tion of  fact  having  been  determined  in  favor  of  plaintiff,  and 
the  record  being  free  from  substantial  error  of  law,  the  court 
cannot  properly  disturb  the  verdict.  The  judgment  of  the 
superior  court  is  accordingly  affirmed. 


Presumptive  Evidence  —  Mailing  LirmtBS.  —  A  letter  will  not  be  pre- 
sumed to  have  reached  the  person  to  whom  it  was  addressed  at  any  time 
earlier  than  it  is  actually  shown  to  have  been  in  his  possession,  when  it  was 
addressed  to  him  at  a  place  other  than  his  regular  post-office  address:  Phekm 
V.  NorthwesUm  etc.  Ina.  Co.,  113  N.  Y.  147;  10  Am.  St,  Rep.  441,  and  note 
444,  as  to  the  presumption  of  a  properly  addressed  and  mailed  letter  reach- 
ing its  destination. 

Banks  —  Collections  by.  —  Banks  are  ordinarily  only  liable  for  their 
own  negligence  in  making  collections  for  their  customers:  Ai/rault  v.  Pacific 
Bank,  47  N.  Y.  570;  7  Am.  Rep.  489,  and  note;  Georgia  NaL  Bank  v.  Hen- 
derson, 46  Ga.  487;  12  Am.  Rep.  590;  Brigga  v.  Central  Nat.  Bank,  89  N.  Y. 
182;  42  Am.  Rep.  285;  Bank  of  Del  Co.  v.  BroomhaU,  38  Pa.  St.  135;  80 
Am.  Dec.  471;  Ivory  v.  Bank  of  the  State  of  Missouri,  36  Mo.  476;  88  Am. 
Dec.  150;  Commercial  Bank  v.  Hamer,  7  How.  (Miss.)  448;  40  Am.  Dec.  80; 
Fahem  v.  Mercantile  Bank,  23  Pick.  330;  34  Am.  Dec.  69;  Miller  v.  GeUys- 
burg  Bank,  8  Watts,  192;  34  Am.  Dec.  449;  Armington  v.  Oas  L.  d-  B.  Co., 
15  La.  414;  3  Am.  Dec.  205;  Tyson  v.  State  Bank,  6  Blackf.  225;  88  Am. 
Dec.  139;  and  are  not  liable  for  the  negligence  of  their  correspondent  banks  in 
other  plaujes,  when  such  correspondents  have  been  carefully  selected:  Third 
Nat.  Bank  v.  Vicksburg  Bank,  61  Miss.  112;  48  Am.  Rep  78;  OueUch  v.  .^o- 
tional  State  Bank,  56  Iowa,  434;  41  Am.  Rep.  110;  Bank  of  LottisviUe  v.  First 
Nat.  Bank,  8  Baxt.  101 ;  35  Am.  Rep.  691  (but  see  Fabens  v.  Mercantile  Bank, 
23  Pick.  330;  34  Am.  Dec.  59;  Allen  v.  Merchants'  Bank,  22  Wend.  216;  34 
Am.  Dec.  289);  nor  for  the  negligence  of  notaries  public:  Citkens'  Bank  v. 
Hovodl,  8  Md.  530;  63  Am.  Dec.  714;  Tieman  v.  Commercial  Bank,  7  How. 
(Miss.)  648;  40  Am.  Dec.  83;  Hyde  v.  Planters'  Bank,  17  La.  660;  t6  Am.  Dec. 
621;  Bellemire  v.  Bank  qf  Uve  United  States,  4  Whart.  105;  33  Am.  Dec.  46; 
Baldwin  v.  Bank  of  Louisiana,  1  La.  Ann.  13;  46  Am.  Dec.  72;  but  see  Oer- 
hardt  v.  Boatman's  Sav.  Inst.,  38  Mo.  60,  90  Am.  Dec.  407,  Allen  t.  Merchants' 
Bank,  22  Wend.  215,  34  Am.  Dec.  289,  for  circumstances  under  which  a  bank 
in  making  collections  is  responsible  for  the  negligence  of  a  notary  public. 
Compare  extended  note  to  Allen  v.  Merchants'  Bank,  34  Id.  307-317,  for  the 
liability  of  banks  generally  in  making  collections;  also  see  Fifth  NaL  Bank  ▼. 
Ashworth,  123  Pa.  St.  212. 
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Benesch  v.  Waqgnbb. 

(12  Colorado,  634J 

Pleadiwo  —  Pbaud,  when  Admissible  in  an  Action  of  Replevin  ob  o» 
Claim  and  Delivery.  —  In  an  action  to  recover  possession  of  personal 
property,  where  the  plaintiff  alleges  that  he  is  the  owner  and  entitled  to 
the  immediate  possession  thereof,  and  that  it  is  unjustly  detained  by  de- 
fendant, evidence  is  admissible  to  show  that  the  property  was  obtained 
from  the  plaintiff  by  false  and  fraudulent  representations,  and  that  defend- 
ant is  not  a  purchaser  thereof  for  value  and  in  good  faith. 

EsTOPFSL.  —  One  Who  Gives  a  FoRTHCOHiNa  Bond  in  an  action  of  claim 
and  delivery  is  estopped  from  denying  that  the  property  was  in  his  pos- 
session at  the  commencement  of  the  action. 

Failure  o»  Vendor  to  Return  Monet  Receivbd  by  Him  of  his  Vendee, 
who  obtained  possession  of  property  by  false  and  fraudulent  representa- 
tions, cannot  be  urged  as  a  defense  by  a  third  person,  whom  such  veudw 
sues  to  obtain  possession  of  such  property. 

Impbachino  a  Witness.  —  The  question  asked  one  witness  concerning  an- 
other, "From  what  you  know  of  his  truth  and  veracity,  would  you 
believe  him  under  oath  ?  "  is  incompetent,  as  calling  for  the  opinion  of  a 
witness  based  upon  his  personal  knowledge,  and  not  npon  the  general 
reputation  of  the  witness  sought  to  be  impeached. 

Action  of  claim  and  delivery  brought  by  Waggner  against 
Benesch  and  others.  At  the  trial  evidence  was  offered,  and 
against  the  objection  of  the  defendants  received,  tending  to 
show  that  the  goods  sued  for  were  obtained  from  the  plaintiff 
by  false  and  fraudulent  representations  made  by  Charles 
Marzyck,  and  that  the  defendants  who  obtained  possession 
of  the  goods  from  Marzyck  were  not  bona  fide  purchasers. 
Judgment  in  favor  of  the  plaintiff.     The  defendants  appealed. 

H.  V.  A.  Ferguson,  for  the  appellants. 

R.  D.  Thompson,  for  the  appellee. 

Hayt,  J.     1.  The  first  assignment  of  error  relates  to  the 

admission,  against  objection,  of  evidence  tending  to  show  that 
plaintiff  was  induced  to  part  with  the  goods  in  the  first  in- 
stance by  the  fraudulent  conduct  of  Marzyck,  and  also  to  the 
admission  of  evidence  of  the  fraudulent  nature  of  the  sub- 
sequent transfer  of  said  goods  to  the  appellants  by  Marzyck; 
the  claim  advanced  by  appellants  being  that,  as  the  complaint 
is  in  the  ordinary  form  of  complaints  in  replevin  in  the  deti- 
net,  without  any  allegations  of  fraud,  proof  of  fraud  was  not 
admissible  under  the  pleadings. 

The  requisites  of  a  complaint  in  actions  for  the  claim  and 
delivery  of  personal  property  under  the  code  were  considered 


April,  1889. J  Benesch  v.  Waggner  255 

in  Baker  v.  Cordwelly  6  Col.  200.  It  was  there  held  that  a  com- 
plaint not  containing  an  averment  of  ownership  was  insuffi- 
cient in  an  action  of  replevin  at  common  law,  and  that  nothing 
short  of  the  requirements  of  the  common-law  rule  would  meet 
the  requirements  of  the  code.  Chief  Justice  Elbert,  in  the 
opinion,  speaking  of  the  action  under  the  code,  says:  "  There 
are  no  provisions  of  the  statute  which  specially  apply  to  this 
action  anterior  to  filing  the  affidavit.  The  nature  and  char- 
acter of  the  action  are  not  defined,  as  in  many  states." 

The  code,  however,  provides  that  where  a  delivery  of  the 
property  is  claimed,  an  affidavit  shall  be  made  by  the  plain- 
tiff, or  some  one  for  him,  showing  inter  alia  "the  alleged  cause 
of  the  detention  thereof,  according  to  his  best  knowledge,  in- 
formation, and  belief"  The  complaint  need  not,  however, 
allege  everything  required  to  be  stated  in  the  affidavit;  and  in 
the  absence  of  legislation  requiring  it,  we  see  no  necessity  for 
greater  detail  in  the  allegations  of  the  complaint  than  under 
the  former  practice:  Bosse  v.  Thomas,  3  Mo.  App.  472.  In  the 
complaint  before  us  it  is  alleged  that  the  plaintiff  is  the  owner 
of  the  goods,  and  entitled  to  the  immediate  possession  of  the 
same,  and  that  the  defendants  unjustly  detained  said  goods 
after  demand.  Under  similar  allegations  it  was  expressly  de- 
cided by  this  court  in  Sapris  v.  Truax,  1  Col.  89,  that  the  tes- 
timony offered  would  have  been  competent  under  the  practice 
as  it  existed  prior  to  the  adoption  of  the  Civil  Code,  and  there 
are  many  decisions  to  the  same  effect  under  the  reformed  pro- 
cedure. In  the  case  of  Hunter  v.  Hudson  R.  I.  Machine  Co., 
20  Barb.  495,  this  precise  question  was  before  the  supreme 
court  of  New  York,  and  it  was  held  in  that  case  that  in  an 
action  of  claim  and  delivery  the  plaintiffs  might  declare  gen- 
erally, claiming  the  property  as  theirs,  and  give  in  evidence 
special  facts  to  establish  the  fraud  by  which  the  defendant  ob- 
tained possession  of  the  goods.  In  Bliss  v.  Cottle,  32  Barb. 
323,  this  decision  was  expressly  affirmed,  and  to  the  same 
effect  is  the  case  of  Decker  v.  Mathews,  12  N.  Y.  313.  The 
question  was  presented  to  the  supreme  court  of  California  in 
the  case  of  Nudd  v.  Thompson,  34  Cal.  39,  in  which  case  the 
plaintiffs  declared  generally,  as  in  the  case  at  bar,  and  in  ad- 
dition attempted  to  set  up  the  facts  showing  the  fraud,  and 
the  court  said:  "There  can  be  no  question,  however,  that  the 
more  general  statement  was  sufficient  for  all  the  purposes  of 
pleading,  nor  that  a  denial  of  it  put  the  plaintiffs  upon  their 
proof  as  a  prerequisite  to  judgment     The  second  or  detailed 
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statement  was  but  the  first  in  minute  analysis.**  Under  the 
allegations  of  ownership  and  right  of  possession,  we  think  the 
evidence  objected  to  was  properly  admitted. 

2.  There  was  no  error  in  not  allowing  the  witness  Benesch 
to  testify  that  appellants  never  had  a  portion  of  the  property 
claimed  by  appellee  in  their  possession.  The  officer's  return 
showed  the  number  of  bales  of  tobacco  levied  upon  by  him 
under  the  writ,  and  it  was  also  shown  that  the  defendants  had, 
for  the  purpose  of  retaining  possession  of  the  property,  given 
the  statutory  forthcoming  bond.  Under  these  circumstances 
they  were  estopped  from  denying  that  the  property  was  in  their 
possession  at  the  commencement  of  the  action,  for  it  was  only 
upon  the  assumption  that  the  property  was  taken  from  their 
possession  by  the  officer  that  they  were  entitled  to  demand  its 
return  upon  giving  the  forthcoming  bond;  and  after  securing 
possession  by  this  means,  it  was  then  too  late  for  them  to  deny 
that  the  property  was  found  in  their  possession  at  the  time  of 
the  levy  of  the  writ:  Diossy  v.  Morgan,  74  N.  Y.  11.  After- 
wards the  court  admitted  evidence  of  the  number  of  bales 
actually  received  by  appellants,  and  the  value  thereof,  and  if 
the  original  ruling  had  been  erroneous,  this  subsequent  admis* 
sion  of  the  evidence  would  have  cured  the  error. 

3.  It  was  shown  upon  the  trial  that  bale  No.  1,632  of  tht 
Sumatra  tobacco  was  sold  October  9,  1885,  to  Marzyck  for  the 
sum  of  $279.35,  of  which  amount  the  sum  of  $139.67  had  been 
paid  by  him.  There  was  no  return  of  this  amount  or  of  any 
portion  of  it  to  the  vendee;  and  it  is  contended  that  appellee 
could  not  maintain  the  action  while  retaining  a  portion  of  the 
purchase  price.  This  would  have  been  a  good  defense  if  pre- 
sented by  Marzyck  in  a  suit  against  him;  for  it  is  well 
settled  that  a  vendor  cannot  rescind  a  sale  and  at  the  same 
time  keep  the  purchase  price  in  whole  or  part;  but  this  rule 
does  not  apply  when  the  suit  is  against  a  third  party.  Appel- 
lee was  not  bound  to  tender  this  money  to  these  defendants, 
because  he  had  not  received  it  from  them;  and  Marzyck,  the 
only  party  having  a  right  to  complain,  was  not  a  party  to  the 
suit.  It  is  res  inter  alios,  with  which  these  appellants  have  no 
concern,  and  they  cannot  raise  the  question  as  to  whether  or 
not  appellee  has  made  restoration  to  Marzyck.  In  the  court 
below  they  were,  however,  allowed  a  credit  for  the  amount  re- 
ceived by  appellee  from  Marzyck,  and  in  no  event  were  they 
entitled  to  more  favorable  treatment  in  reference  to  the  matter 
than  that  accorded  them,  and  consequently  they  cannot  now 
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be  heard  to  complain:  Pearse  v.  Pettis,  47  Barb.  276;  Stevens 
V.  Austin^  1  Met.  558;  Benjamin  on  Sales,  sec.  442. 

4.  Upon  the  trial  appellants  attempted  to  impeach  Ginz- 
burger,  one  of  the  witnesses  called  by  appellee;  and  for  that 
purpose,  after  asking  the  usual  preliminary  questions  of  one  of 
their  witnesses,  propounded  this  question:  "  From  what  you 
know  of  his  truth  and  veracity,  would  you  believe  him  under 
oath?"  The  question  propounded  was  clearly  incompetent, 
for  the  reason  that  it  called  for  an  opinion  of  the  witness  based 
upon  his  personal  knowledge  of  Ginzburger,  and  not  for  an 
opinion  based  upon  the  general  reputation  for  truth  and 
veracity  of  the  witness  sought  to  be  impeached,  and  the  court 
committed  no  error  in  sustaining  defendant's  objection  to  the 
question. 

6.  It  is  claimed  that  the  evidence  is  insufficient  to  support 
the  judgment.  The  evidence  strongly  tended  to  show  that  the 
original  sale  to  Marzyck  was  induced  by  fraudulent  representa- 
tions made  by  the  vendee,  and  also  that  the  subsequent  trans- 
fer of  said  goods  to  the  appellants  was  collusive  and  fraudulent; 
and  under  such  circumstances  we  see  no  reason  to  disturb  the 
judgment  of  the  trial  court:  Wells  on  Replevin,  sec.  318;  Hoff- 
man V.  Noble,  6  Met.  73;  39  Am.  Dec.  711;  Kline  v.  Baker,  99 
Mass.  253;  Barnard  v.  Campbell,  65  Barb.  286;  Harner  v.  Fisher, 
68  Pa.  St.  453;  Hunter  v.  Hudson  E,  I.  Machine  Co.,  20  Barb. 
495. 

Judgment  affirmed.  

Estoppel.  —  Giving  a  forthcoming  bond  by  plaintiff  estops  him  from 
showing  that  the  sheriff  never  took  possession  of  part  of  the  property, 
and  that  defendant  retaiaed  possession  thereof:  Hilla  v.  Nelms,  86  Ala.  442. 
Compare  Rosioald  v.  Hobbie,  85  Id.  73;  7  Am.  St.  Rep.  23. 

KsPLXYiK  —  Goods  Sold  upon  Fbaudulbnt  Rkpkbsentations  of  Pub- 
CHASIB.  —  A  vendor  may  maintain  replevin  for  goods  which  he  has  been  in* 
duced  to  sell  by  frand:  Sleeper  v.  Davit,  64  N.  H.  69;  10  Am,  St  Rep.  377, 
and  note  380,  381;  Benesch  v.  Weil,  69  Md.  276;  but  before  a  seller  can  main- 
tain replevin  for  goods  which  he  was  induced  through  fraud  to  sell,  he  must 
restore  the  purchase  price,  provided  he  has  received  it:  Thompson  v.  Peck, 
115  Ind.  512. 

Salks  —  Rights  of  Purchasers  from  a  Fraudulent  Vendee.  —  A 
mala  fide  purchaser  of  goods  from  a  fraudulent  vendee  cannot  in  an  action  of 
replevin  hold  the  property  as  against  the  original  vendor:  Sleeper  v.  Davis, 
64  N.  H.  59;  10  Am.  St.  Rep.  377;  Manning  v.  AlOee,  14  Allen,  7;  92  Am. 
Dee.  736;  Fcu-ley  v.  Lincoln,  51  N.  H.  577;  12  Am.  Rep.  182;  Brown  v.  Bank 
qf  Napa,  77  Cal.  544;  compare  Benesch  v.  Weil,  69  Md.  276;  Henderson  v. 
OS)b8,  39  Kan.  679.  Good  faith,  even,  does  not  protect  a  purchaser  of  a  chat- 
tel from  one  without  title:  Church  v.  Melville,  17  Or.  413;  and  whenever  one 
•f  two  innocent  parties  must  suffer  by  the  acts  of  a  third,  the  one  who  has 
Am.  Sx.  K«p..  Vol.  ^Lill.  — 17 
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enabled  such  third  party  to  occasion  the  loss  must  sustain  it:   Sawyer  v, 
Symns,  39  Kan.  148. 

Witnesses,  Impeachment  of,  on  Grottkd  or  Characteb  ob  Reputation  : 
See  note  to  Allen  v.  State,  73  Am.  Dec.  Ill-lib;  compare  also  Spies  v. 
People,  122  111.  1;  3  Am.  St.  Rep.  320;  Orijin  v.  State,  2(5  Tex.  App.  157;  8 
Am.  St.  Rep.  460,  and  note  462. 


Cheever  v,  Minton. 

[12  Colorado,  557.] 

Lis  Pendens. — A  Pckchaser  or  Realty  Pendente  Lmt,  whether  the 
action  be  at  law  or  in  equity,  takes  subject  to  any  title  or  interest  ad- 
verse to  that  of  his  grantor  ultimately  recognized  in  the  pending  litiga- 
tion. 

Lis  Pendens.  —  During  the  Interval  between  Final  Judgment  and 
the  Commencement  of  Proceedings  on  Error,  there  is  no  suit  pend- 
ing, and  a  purchaser  in  good  faith  does  not  take  title  pendente  lite,  and  is 
not  affected  by  a  subsequent  appeal  or  writ  of  error  and  the  reversal  of 
judgment  thereon. 

Lis  Pendens.  —  Notwithstanding  a  Statute  provides  for  a  filing  of  notice 
of  the  pendency  of  an  action,  and  "that  from  the  time  of  filing  such  no- 
tice only  shall  the  pendency  of  the  action  be  constructive  notice  to  a 
purchaser  or  encumbrancer  from*  party  afifected  thereby,"  a  purchaser  of 
the  property  in  controversy  in  such  action  is  not  affected  by  said  notice 
unless  his  purchase  is  during  the  pendency  of  the  action,  and  it  is  not 
during  such  pendency  if  final  judgment  has  been  entered  therein,  though 
such  judgment  ia  ultimately  reversed  on  a  writ  of  error  subsequently 
sued  out. 

Ejectment  by  Cheever  to  recover  possession  of  real  prop- 
erty. The  property  in  controversy  had  been  the  subject  of  a 
chancery  suit  in  which  a  final  decree  had  been  entered  in  the 
year  1871,  after  which,  the  defendant,  Mary  A.  Minton,  pur- 
chased the  property  at  private  sale.  After  such  purchase  the 
decree  was  taken  by  wrat  of  error  to  the  supreme  court  and 
there  reversed.  The  defendants  had  judgment  in  the  court 
below.     PlaintiflF  appealed. 

Marhham  and  Dillon^  for  the  appellant. 

Browne  and  Putnam,  for  the  appellees. 

Helm,  C.  J.  The  present  appeal  may,  in  our  judgment,  be 
determined  by  the  discussion  of  a  single  abstract  question  of 
law,  viz.:  Is  the  title  of  a  purchaser  in  good  faith,  which  rests 
in  whole  or  in  part  upon  a  voidable  decree  in  chancery,  the 
purchase  being  made  after  the  entry  thereof,  and  before  a  writ 
of  error  thereto  is  sued  out,  affected  by  a  subsequent  reversal 
of  the  decree  on  error? 
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The  rule  is  well  established  that,  in  the  absence  of  statute, 
a  purchaser  of  realty  pendente  lite,  whether  the  action  be  at 
law  or  in  equity,  takes  subject  to  any  title  or  interest  adverse 
to  that  of  his  grantor  ultimately  recognized  in  the  pending 
litigation:  Freeman  on  Judgments,  sees.  191-193;  1  Story's 
Eq.  Jur,,  sec.  405;  Wade  on  Notice,  sees.  339,  340. 

But  confusion  exists  in  the  application  of  this  general  rule, 
owing  to  the  fact  that  courts  occasionally  differ  in  determin- 
ing whether  or  not  a  suit  is  actually  pending  at  a  given  time. 
Thus  the  supreme  court  of  Kentucky,  in  passing  upon  the 
precise  question  now  under  consideration,  holds,  that  since  the 
right  to  a  writ  of  error  exists  by  virtue  of  the  statute,  and 
the  purchaser  must  be  presumed  to  know  the  law,  he  takes 
subject  to  every  possible  effect  which  proceedings  on  error 
may  have  upon  the  title  of  his  grantor.  It  is  said  that  the 
statute  which  allows  a  certain  time  for  suing  out  writs  of  error 
becomes  a  part  of  the  decree  itself,  and  thus  qualifies  or  limits 
the  title  of  those  purchasing  at  private  sale  thereunder:  Clarey 
V.  MarshalVs  Heirs,  4  Dana,  95;  Debell  v.  Foxworihy,  9  B.  Mon. 
228;  Earle  v.  Couch,  3  Met.  (Ky.)  450. 

On  the  other  hand,  courts  of  no  less  dignity  assert  that  the 
final  decree,  where  no  appeal  is  taken  therefrom,  is  a  final 
determination  of  the  particular  suit.  Also,  that  subsequent 
proceedings  by  writ  of  error  constitute  a  wholly  new  and  inde- 
pendent action.  Therefore  they  say,  as  we  think  correctly, 
that  during  the  interval  between  final  judgment  and  proceed- 
ings on  error  there  is  no  suit  pending,  and  a  purchaser  does 
not  take  title  pendente  lite.  Hence,  to  such  a  purchaser,  if  his 
purchase  be  otherwise  bona  fide,  the  subsequent  reversal  or 
afl&rmance  of  the  decree  or  judgment  is  a  matter  of  no  conse- 
quence: Lessee  of  Taylor  v.  Boyd,  3  Ohio,  337;  17  Am.  Dec. 
603;  McCormick  v.  McClure,  6  Blackf  466;  39  Am.  Dec.  441; 
Barlow  v.  Standford,  82  111.  298;  Wadhams  v.  Gay,  73  Id.  415, 
and  cases  cited;  Eldridge\.  Walker,  SO  Id.  270;  Heirs  of  Lud- 
low V.  Kid,  3  Ohio,  541. 

The  three  decisions  last  above  mentioned  were  rendered  in 
causes  where  the  decrees  relied  upon  dismissed  the  respective 
bills,  and  adjudged  the  costs  against  complainants.  Some 
writers  undertake  to  distinguish  between  cases  of  this  kind 
and  cases  where  the  action,  whether  at  law  or  in  equity,  is 
tried  on  its  merits,  and  a  final  decree  or  judgment  is  entered 
in  favor  of  plaintiff,  from  whom  the  title  in  controversy  is  ob- 
tained by  private  purchase.     It  cannot  be  denied  that  plausi- 
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ble  reasons  are  advanced  in  support  of  this  distinction;  but,  in 
our  judgment,  the  sounder  view  is  otherwise.  The  distinction 
is  inconsistent  with  the  conclusion  adhered  to  in  this  and 
other  states,  that  the  writ  of  error  constitutes  a  new  and  inde- 
pendent suit.  Moreover,  the  judgment  or  decree  in  one  in- 
stance is  as  final  and  complete  as  in  the  other,  and  the  writ 
of  error  lies  to  review  each  alike.  Under  these  circumstances, 
it  is  certainly  illogical  to  say  that  if  the  action  be  dismissed, 
the  suit  is  no  longer  pending,  though  a  writ  of  error  subse- 
quently issue;  while,  if  judgment  be  entered  on  the  merits, 
and  afterwards  the  cause  is  reviewed  upon  error,  an  interme- 
diate purchase  is  pendente  lite. 

Nor  is  the  foregoing  distinction,  so  far  as  we  can  discover, 
expressly  made  in  any  of  the  decisions  we  have  cited.  The 
cases  in  82  Illinois,  6  Blackford,  and  3  Ohio,  337,  were  decided 
with  reference  to  adjudications  on  the  merits,  and  not  dismiss- 
als; and  in  the  three  remaining  opinions,  the  matter  is  passed 
by  unnoticed. 

The  successful  party  ought  not  to  have  his  title  clouded, 
and  the  value  of  his  property  correspondingly  diminished,  for 
three  years  by  the  two  doubtful  contingencies:  1.  That  a  writ 
of  e.-ror  will  be  sued  out;  and  2.  That  a  reversal  or  modifica- 
tion of  the  judgment  will  take  place,  should  his  opponent  finally 
elect  to  bring  such  an  action.  It  is  no  great  hardship  upon 
the  losing  party  to  say  that  he  should  speedily  take  steps  to 
reverse  the  judgment  if  he  intend  to  do  so  at  all;  and  it  is 
much  more  in  consonance  with  equity  to  hold  that  if  the  judg- 
ment be  not  at  once  removed  to  the  court  of  review,  either  by 
appeal  or  by  error,  such  party  will  not  be  heard  to  complain  if 
he  loses  the  benefits  of  the  review  through  the  intervention  of 
a  bona  fide  purchase. 

In  so  far  as  private  purchasers  prior  to  final  judgment  are 
concerned,  the  hardships  produced  by  the  common-law  rule 
are  now  done  away  with.  For  several  years  past  we  have  had 
a  legislative  provision  which  authorizes  the  filing  with  the 
clerk  and  recorder  of  a  notice  stating  that  a  suit  is  pending 
involving  title  to  the  realty  specified.  The  statute  further  pro- 
vides that  "  from  the  time  of  filing  such  notice  only  shall  the 
pendency  of  the  action  be  constructive  notice  to  a  purchaser 
or  encumbrancer  of  the  property  affected  thereby":  Sess.  Laws 
1887,  p.  106,  sec.  36.  The  specific  question  under  considera- 
tion, however,  is  not  afifected  by  this  statute,  for  the  construct- 
ive notice  to  a  purchaser  or  enoiimbrancer  given  by  filing  the 
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statutory  statement  can  only  be  good  while  the  suit  referred 
to  is  pending,  and  whether  or  not,  during  the  specified  period 
allowed  by  statute  for  suing  out  a  writ  of  error,  the  suit  shall 
be  treated  as  pending,  is  a  question  still  left  for  the  courts  to 
answer. 

The  judgment  of  the  district  court  is  aflSrmed. 

Lm  Pbndens As  to  the  applicability  of  the  doctrine  of  Bt  pendent,  le* 

Hayes  T.  Nourse,  114  N.  Y.  595;  11  Am.  St.  Rep.  700,  and  note  707;  Houtton 
T.  Timmerman,  17  Or.  499;  11  Am.  St.  Rep.  848,  and  note  856.  Where  per- 
Bonalty,  pending  litigation  with  respect  thereto,  is  removed  from  the  juris- 
diction where  the  litigation  ia  pending  to  another  jurisdiction,  and  there  sold 
to  a  bona  fide  purchaser,  the  doctrine  of  \i»  pendens  will  not  afifect  such  sale: 
Carr  v.  Lewis  Coal  Co.,  96  Mo.  149.  The  pendency  of  another  suit  between 
the  same  parties,  founded  on  the  same  cause  of  action,  is  not  good  matter  for 
a  plea  in  abatement,  when  the  former  proceeding  is  void  on  its  face:  Ernst  r. 
Hogue,  86  Ala.  502.  When,  prior  to  a  foreclosure  sale,  the  principal  com- 
menced a  suit  to  assert  his  rights,  and  filed  notice  of  lis  pendens,  such  notice 
charged  the  purchasers  at  the  foreclosure  sale:  Randall  t.  Duff,  79  Cal.  116. 
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State  v.  Furnet. 

[41  Kansas,  115.] 
CRnmf  AL  Law.  —  Pact  that  Information  Contains  Surplttsaqb  or  redun- 
dant allegations  will  not  warrant  the  court  in  quashing  it,  where  there  ia 
specific  matter  alleged  sufficient  to  clearly  indicate  the  crime  charged. 

EVIDEMOE  —  PrAOTIOE.  —  It  IS  LARGELY  IN  DISCRETION  OF  TbIAL  CouRT  TO 

Perhit  the  preliminary  proof  to  the  introduction  of  death-bed  state- 
ments  of  deceased  to  be  given  to  the  court  in  the  presence  of  the  jury. 
But  good  practice  would  require  this  evidence  to  be  heard  in  the  ab- 
sence of  the  jury,  if  properly  insisted  upon. 

Criminal  Law  —  Evidence.  —  To  Entitle  Statements  ov  Deceased,  not 
Made  under  Oath,  to  be  Admitted  in  Evidence  as  dying  declara- 
tions, it  must  clearly  be  shown  that  such  statements  were  made  with  a 
full  knowledge  and  belief  that  death  was  imminent,  and  that  the  de- 
ceased with  this  knowledge,  and  without  a  hope  or  expectation  of  recov- 
ery, made  the  statements. 

Appeal  and  Error  —  Evidence.  —  Error  vx  PERMimNO  Incompetent 
Testimony  to  Oo  to  Jurt  is  cured,  where  the  defendants  go  npon  the 
stand  as  witnesses  on  their  own  behalf,  and  there  give  substantially 
the  same  evidence  as  that  erroneously  admitted  in  the  first  instance. 

Criminal  Law  —  Conspiracy.  —  Common  Design.  —  Where  persons  com- 
bine to  commit  a  crime,  and  while  engaged  in  such  unlawful  act  murder 
is  committed  by  one  of  such  conspirators,  without  the  knowledge  or  con- 
sent of  the  others,  and  the  act  is  not  the  natural  and  probable  outcome 
of  the  common  design,  but  the  independent  act  of  one  conspirator  alone, 
and  outside  of  the  common  purpose,  those  not  participating  in  it  are  not 
guilty  of  murder. 

Criminal  Law.  —  To  Warrant  Conviction  where  State  Relies  upon  a 
single  chain  of  circumstantial  evidence,  each  essential  fact  in  the  chain 
of  circumstances  must  be  found  by  the  jury  to  b«  true  beyond  a  reason- 
able doubt. 
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Prosecution  for  murder.  "William  Furney,  and  two  others, 
were  charged  with  stabbing  and  killing  one  Calvin  Cooper. 
They  had  a  trial,  and  each  was  convicted  of  murder  in  the 
second  degree,  and  was  sentenced  to  imprisonment  for  ten 
years  in  the  state  penitentiary.     They  appealed. 

Maloy  and  Kelly,  and  A.  H.  Case,  for  the  appellants. 

J.  M.  Miller,  county  attorney,  and  John  T.  Bradley,  for  the 
state. 

Clogston,  C.  The  first  question  raised  is  as  to  the  suffi- 
ciency of  the  information.  The  motion  to  quash  the  same  was 
overruled.  We  have  carefully  examined  the  information,  and 
the  objections  urged  against  it,  and  are  clearly  of  the  opinion 
that  the  information  contains  a  sufficient  statement  of  facts  to 
constitute  the  crime  of  murder.  It  is  true,  the  information 
contains  much  that  might  have  been  stricken  out,  and  it  is 
open  to  the  objection  that  it  does  not  in  plain  and  concise 
language,  without  repetition,  set  forth  the  charge;  but  this  is 
not  such  a  defect  as  will  warrant  the  court  in  quashing  the 
information,  as  surplusage  or  redundant  allegations  will  not 
render  the  information  bad  where  there  is  specific  matter 
alleged  sufficient  to  clearly  indicate  the  crime  with  such  cer- 
tainty that  the  court  could  pronounce  judgment  upon  a  con- 
viction.    The  motion  to  quash  was  properly  overruled. 

The  second  allegation  of  error  is,  that  the  court  permitted 
the  preliminary  proof  to  the  introduction  of  the  death-bed 
statement  of  Calvin  Cooper  to  be  given  to  the  court  in  the 
presence  of  the  jury.  The  hearing  of  this  evidence  by  the 
court  in  the  presence  of  the  jury  was  largely  within  the  dis- 
cretion of  the  court.  Good  practice  would  require  that  this 
evidence  be  heard,  not  in  the  presence  of  the  jury;  but  in  this 
case  no  motion  to  exclude  the  matter  or  to  request  that  the 
jury  be  sent  out  was  made,  and  therefore  no  error  is  alleged 
in  the  record. 

The  third  assignment  of  error  is,  that  it  is  not  sufficiently 
shown  by  the  testimony  that  Calvin  Cooper  realized  that  he 
was  in  a  dying  condition,  or  that  death  was  certain  as  the  re- 
sult of  the  wound,  at  the  time  of  making  the  written  state- 
ment offered  in  evidence.  Before  the  death-bed  statement  of 
the  deceased  could  be  used,  it  must  be  clearly  shown  that 
such  statement  was  made  with  a  full  knowledge  and  belief 
that  death  was  imminent,  and  that  the  deceased  with  this 
knowledge,  without  a  hope  or  expectation  of  recovery,  made 
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the  Btatement;  See  State  v.  Medlicott,  9  Kan.  257.  The  evi- 
dence oflFered  and  received  by  the  court,  we  think  sufficient  to 
entitle  the  statement  of  the  deceased  to  be  admitted  in  evi- 
dence. Four  witnesses  testified  upon  this  question.  Dr.  D, 
H.  Painter  testified  that  on  his  second  visit  to  the  deceased 
he  concluded  that  the  wound  was  fatal,  and  he  told  Cooper  so. 
This  was  on  Sunday  or  Monday  following  the  Thursday  on 
which  Cooper  was  injured.  The  doctor  testified:  "I  told 
Cooper  that  I  felt  satisfied  in  my  own  mind  that  the  injuries 
he  had  received  were  necessarily  fatal,  and  that  he  would  die 
as  a  result  of  them;  that  I  could  not  do  anything  more  for 
him."  The  doctor  then  testified  that  after  this  statement  it 
was  reduced  to  writing,  and  was  signed  by  Cooper.  The  doc- 
tor also  testified  that  Cooper  told  him  that  he  knew  he  was 
going  to  die. 

The  next  witness  called  to  establish  this  fact  was  Robert 
Cooper,  who  also  testified  that  he  was  present  at  the  time  the 
doctor  told  Cooper  he  was  going  to  die.  This  witness  was  the 
uncle  of  Calvin  Cooper,  at  whose  house  Calvin  Cooper  was 
living  before  and  at  the  time  of  his  death.  He  stated  that 
the  doctor  told  him  (Cooper)  that  the  wound  would  be  fatal, 
and  that  he  would  die,  and  asked  Cooper  to  make  a  statement 
of  what  took  place  at  the  time  he  received  the  injury.  He  said 
that  at  the  time  the  doctor  made  this  statement  Cooper  said 
he  did  not  hardly  think  he  was  going  to  die,  or  something  like 
that,  or  that  he  had  not  thought  of  dying  at  all.  But  after 
being  informed  by  the  doctor  that  he  would  die  from  the 
wound,  and  that  if  he  had  anything  to  fix  up  he  had  better 
fix  it,  tlie  doctor  asked  him  if  he  did  not  want  to  make  a 
Btatement  of  what  occurred  at  the  school-house,  and  he  said 
he  did,  and  a  short  time  afterward  made  the  statement  that 
was  oflfered  in  evidence. 

The  third  witness  who  testified  was  William  Chitty,  who 
said  that  he  was  present  at  the  time  Dr.  Painter  said  to  Cooper 
that  if  he  had  any  worldly  matters  to  fix  up  he  had  better  fix 
them  up  right  away,  because  he  was  likely  to  die  at  any  time, 
or  something  to  that  efiect.  Witness  testified  he  had  a  conver- 
sation with  Cooper,  in  which  Cooper  told  him  he  thought  he 
was  going  to  die,  and  that  he  was  trying  to  keep  it  from  the 
knowledge  of  his  friends,  and  requested  witness  not  to  inform 
the  family  that  he  was  going  to  die.  Before  making  the  state- 
ment he  asked  some  one  to  come  in  and  pray  for  him,  and 
Mr.  Simmons  prayed  for  him;  and  Cooper  then  asked  if  there 
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was  any  one  else  in  the  house  who  would  pray  for  him,  and 
Chris.  Anderson  also  prayed  for  him.  He  also  stated,  in  re- 
sponse to  a  question  asked  by  Mrs.  Cooper,  that  he  was  pre- 
pared and  ready  to  go  at  any  time,  speaking  of  his  death. 

The  fourth  witness  was  Samuel  Rouse,  who  testified  that  he 
was  present  at  the  time  Dr.  Painter  made  the  statement  to 
Calvin  Cooper.  This  witness  also  testified  that  the  deceased 
had  prayers  offered  for  him,  and  that  Simmons  and  Chris. 
Anderson,  at  his  (Cooper's)  request,  prayed  for  him,  and  after 
these  two  had  offered  prayers.  Cooper  asked  if  there  was  any 
one  else  in  the  house  to  pray  for  him,  and  after  this  statement 
of  Dr.  Painter's  to  him,  and  the  prayers  offered,  this  statement 
was  made  that  was  offered  in  evidence. 

Now,  from  this  testimony,  it  can  clearly  be  said  that  Calvin 
Cooper  made  this  statementninder  the  belief  that  he  was  about 
to  die,  and  that  all  hope  of  recovery  had  fled.  The  rule  con- 
tended for  by  the  defendants  is,  that  before  this  statement  can 
be  offered,  all  the  testimony  must  show  that  the  deceased  knew 
he  was  going  to  die,  and  the  fact  that  his  uncle  testified  that 
Cooper  said  he  did  not  think  he  was  going  to  die,  or  had  not 
expected  to  die,  left  the  matter  in  doubt,  and  that  if  there  was 
any  doubt  about  it,  it  was  the  duty  of  the  court  to  exclude 
the  statement.  In  this  we  do  not  concur.  It  was  a  question 
of  the  admissibility  of  evidence,  and  was  governed  by  the 
same  rules  that  govern  the  admission  of  all  other  evidence. 
The  question  is,  Was  there  sufiicient  evidence  to  sustain  the 
ruling  of  the  court?  The  court  passed  upon  this  question, 
and  there  is  abundant  evidence  to  sustain  the  ruling. 

The  next  allegation  of  error  urged  by  the  defendants  is,  that 
the  court  permitted  the  statements  of  the  defendants  given 
at  the  coroner's  inquest  to  be  offered  in  evidence  for  the  state, 
over  the  objections  of  the  defendants.  It  is  shown  by  the  tes- 
timony of  at  least  one  of  these  defendants  that  they  were  duly 
subpoenaed  to  attend  the  inquest,  and  gave  their  testimony  by 
reason  of  being  subpoenaed  as  witnesses.  At  this  time  the  de- 
fendants had  not  been  arrested  or  accused  of  the  crime,  other 
than  in  the  dying  declarations  of  Calvin  Cooper.  To  make 
this  testimony  competent  as  their  declarations,  they  must 
have  been  made  voluntarily:  Kirhy  v,  State^  23  Tex.  App.  13. 
The  question  whether  or  not  this  evidence  was  voluntary  in  this 
particular  instance,  it  is  not  necessary  to  determine.  Whether 
it  was  or  not,  the  evidence  was  made  competent  afterwards  by 
the  defendants.     They  went  upon  the  stand  as  witnesses  on 
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their  own  behalf,  and  there  gave  substantially  the  same  evi- 
dence as  that  given  at  the  coroner's  inquest.  If  the  testimony 
was  incompetent  in  the  first  instance,  which  we  are  inclined 
to  believe,  the  defendants,  on  cross-examination,  substantially 
stated  that  the  evidence  given  at  the  coroner's  inquest  was 
correct.  It  was  in  substance  the  same  as  that  given  by  them 
at  the  trial.  It  then  becomes  immaterial  whether  or  not  the 
testimony  offered  as  their  declarations  before  the  coroner's  in- 
quest was  properly  admitted. 

The  main  objection  urged  by  the  defendants  in  their  brief 
is  to  the  instructions  given  by  the  court  to  the  jury.  A  large 
number  of  the  instructions  are  complained  of,  but  we  will  ex- 
amine only  two,  for  the  reason  that  they  contain  the  only  error 
that  we  have  discovered  sufficient  to  reverse  the  case.  The 
first  instruction  complained  of,  which,  upon  examination,  is 
found  to  be  erroneous,  is  as  follows:  "  If  you  believe,  from  the 
evidence  in  this  case,  beyond  a  reasonable  doubt,  that  the  de- 
fendants, or  any  of  them,  conspired  and  agreed  together  or 
with  others  to  assault  Calvin  Cooper  by  force,  or  to  unlawfully 
beat  or  wound  him;  and  if  you  further  believe,  from  the  evi- 
dence, leyond  a  reasonable  doubt,  that  in  pursuance  of  such 
conspiracy,  and  in  furtherance  of  such  common  design,  a  stab 
was  inflicted  on  the  body  of  the  deceased  by  a  member  of  such 
conspiracy  at  the  time,  and  that  Calvin  Cooper  was  killed  by 
such  stab, — then  such  of  the  defendants  as  the  jury  believe, 
from  the  evidence,  beyond  a  reasonable  doubt,  to  have  been 
parties  to  such  conspiracy,  are  guilty  of  murder,  whether  the 
identity  of  the  person  inflicting  such  stab  be  established  or 
not." 

The  objection  to  this  instruction  is,  that  the  jury  are  told 
that  if  any  of  the  defendants  conspired  together  to  assault 
Calvin  Cooper  by  force,  and  in  furtherance  of  that  common 
design  a  stab  was  inflicted  upon  the  body  of  the  deceased  by 
a  member  of  the  conspiracy,  and  Calvin  Cooper  was  killed  by 
that  stab,  then  all  connected  with  that  conspiracy  were  guilty 
of  murder.  This  is  not  the  law.  If  the  court  had  added  to 
this  instruction  that  if  the  defendants,  or  any  of  them,  con- 
spired and  agreed  to  assault  and  stab  Calvin  Cooper,  and  in 
furtherance  of  that  common  design  a  stab  was  given  from 
which  Cooper  died,  that  all  who  participated  in  the  conspiracy 
were  guilty  of  murder,  the  instruction  would  have  been  cor- 
rect. The  court  in  this  instruction  charges  as  to  two  kinds 
of  conspiracy:  1.  A  conspiracy  to  assault  by  force;  and  2.  To 
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unlawfully  beat  and  wound.  The  first  of  these — to  assault  with 
force — would  constitute  a  misdemeanor;  and  where  an  assault 
or  an  assault  and  battery  is  committed  under  an  arrangement 
between  defendants  or  with  others,  and  death  results  from  such 
assault,  where  there  is  no  intention  to  kill,  and  such  results 
could  not  have  been  anticipated  or  likely  to  happen  there- 
from under  such  circumstances,  the  defendants  would  be  lia- 
ble for  manslaughter,  and  not  for  murder:  Brown  v.  State^  28 
Ga.  199;  Rex  v.  Caton,  12  Cox  C.  C.  624;  United  States  v.  Hi- 
bert,  2  Sum.  19;  Frank  v.  State,  27  Ala.  37;  Adams  v.  State,  65 
Ind.  574;  State  v.  Shelledy,  8  Iowa,  477. 

Again,  where  parties  combine  to  commit  a  crime,  and  while 
engaged  in  such  unlawful  act  murder  is  committed  by  one  of 
such  conspirators,  without  the  knowledge  or  consent  of  the 
others,  and  the  act  is  not  the  natural  and  probable  outcome  of 
the  common  design,  but  the  independent  act  of  one  conspirator 
alone,  and  outside  of  the  common  purpose,  those  not  participat- 
ing in  it  are  not  guilty  of  murder:  See  LusJc  v.  State,  64  Miss. 
845;  Kirby  v.  State,  23  Tex.  App.  13;  Williams  v.  State,  83  Ala. 
16;  Spies  v.  People,  122  111.  1;  3  Am.  St.  Rep.  320.  While  on  the 
other  hand,  if  they  conspire  together,  or  with  others,  to  assault, 
beat,  and  stab,  then  all  who  participated  in  the  conspiracy  would 
be  guilty  of  murder.  The  court  ought  to  have  made  this  mat- 
ter clear  to  the  jury,  and  they  ought  to  have  been  instructed 
that  it  was  necessary  to  show  the  conspiracy  to  wound  or  stab, 
and  that  the  stab  or  wound  from  which  Cooper  died  was  the 
result  of  that  conspiracy. 

The  second  instruction  complained  of  is  as  follows:  "  The 
rule  requiring  you  to  be  satisfied  beyond  a  reasonable  doubt  of 
the  guilt  of  the  defendants  in  order  to  warrant  a  convictiou 
does  not  require  you  to  be  satisfied  beyond  a  reasonable  doubt 
of  each  link  in  the  chain  of  circumstances  relied  upon  to  estab- 
lish the  guilt  of  the  defendants.  It  is  sufficient  if,  taking  the 
testimony  altogether,  your  are  satisfied  beyond  reasonable 
doubt  that  defendants  are  guilty." 

Before  a  defendant  can  be  convicted,  every  fact  essential  to 
the  conviction  must  be  found  by  the  jury,  beyond  a  reasonable 
doubt,  to  be  true.  Now,  doubtless,  what  the  court  intended  to 
charge  in  this  instruction  was,  that  in  the  difierent  facts  that 
go  to  make  up  a  chain  of  circumstances,  each  individual  fact 
that  constitutes  or  makes  up  the  principal  fact  and  link  in 
such  chain  need  not  to  be  found  to  be  true  beyond  a  reasonable 
doubt.     If  the  court  had  so  instructed,  such  instruction  would 


268  State  v.  Furney.  [Kansas, 

have  been  proper.  Whatever  facta  or  circumstances  may  have 
entered  into  and  formed  a  part  of  a  link  in  the  chain,  each 
minute  circumstance  or  fact  that  went  to  make  up  the  sum 
total  constituting  a  link  need  not  be  found  by  the  jury  to  be 
true  beyond  a  reasonable  doubt;  but  the  link  itself,  taking  all 
the  evidence  together  to  establish  that  link,  must  be  found 
to  be  true  beyond  a  reasonable  doubt.  In  other  words,  the 
chain  can  be  no  stronger  than  the  weakest  link  in  it.  If 
one  link  in  the  chain  is  not  found  to  be  true  beyond  a  rea- 
sonable doubt,  then  the  chain  is  broken,  and  the  defendants 
must  be  acquitted.  The  court  afterward  gave  a  proper  in- 
struction upon  this  question:  "In  law,  the  defendants  are  pre- 
sumed to  be  innocent  of  the  offense  preferred  against  them, 
innocent  of  any  guilty  intent,  and  innocent  of  every  fact 
necessary  for  the  state  to  prove  in  order  to  establish  their 
guilt.  And  this  presumption  of  innocence  continues  to 
operate  in  their  favor  until  their  guilt  is  proven  by  the  evi- 
dence, and  until  each  and  every  fact  necessary  to  constitute 
the  offense  charged  against  them  is  so  proved  beyond  a  rea- 
fionable  doubt." 

In  this  the  court  gave  the  law  to  the  jury  as  it  ought  to  have 
been  given. 

It  is  recommended  that  the  judgment  of  the  court  below  be 
reversed,  and  a  new  trial  ordered. 

By  the  Court.     It  is  so  ordered. 


Criminal  Law.  — A  fact  stated  in  an  indictment  may  be  rejected  aa  sur- 
plusage, if  it  be  merely  in  aggravation,  so  that  it  may  be  stricken  out  and 
yet  leave  the  offense  fully  described:  State  v.  Smith,  32  Me.  369;  54  Am.  Dec. 
578.  Every  indictment  must  show  upon  its  face  that  some  public  law  of  the 
state  has  been  violated,  and  that  the  offender  has  been  indicted  therefor  in 
the  manner  and  within  the  time  prescribed  by  the  law  of  the  land:  State  v. 
Ball,  30  W.  Va.  382. 

Criminal  Evidence  —  Dying  Declarations. — As  to  what  is  admissible 
as  a  dying  declaration,  see  extended  note  to  Field  v.  State,  34  Am.  Rep.  479- 
482;  People  v.  Vemoji,  35  Cal.  49;  95  Am.  Dec.  49;  Commonwealth  v.  Cooper, 
6  Allen,  495;  81  Am.  Dec.  762,  and  note  764.  Dying  declarations  made  in 
the  face  of  impending  death,  after  the  declarant  had  been  informed  of  his  con- 
dition and  fully  comprehended  it,  are  admissible  in  evidence:  State  v.  Ste- 
phens, 96  Mo.  637;  State  v.  Johnson,  72  Iowa,  393;  People  v.  Lee  Sare  Bo,  72 
Cal.  623;  People  v.  Ramirez,  73  Id.  403;  People  v.  Brady,  72  Id.  490;  MiUer 
V.  State,  27  Tex.  App.  63;  People  v.  Farmer,  77  Cal.  1. 

Harmless  Error.  —  For  instances  of  error  which  are  hamdess,  because 
working  no  prejudice  to  appellant,  see  Columbus  etc.  R'y  Co.  v.  Bridges,  86 
Ala.  448;  11  Am.  St.  Rep.  58,  and  note  64,  with  cases  there  cited. 
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Conspiracy.  —  As  to  when  several  persons  conspiring  to  commit  one  un- 
lawful act  are  liable  for  other  unlawful  acts  committed  by  one  or  more  of 
their  number,  see  Spies  v.  People,  122  111.  1;  3  Am.  St.  Rep.  320,  and  note; 
PhilUpa  V.  State,  26  Tex.  App.  228;  8  Am.  St.  Rep.  471,  and  note  477;  Bowera 
T.  State,  24  Tex.  App.  542;  5  Am.  St.  Rep.  901,  and  note  905. 


Metsker  V.  Neallt. 

141  Kansas,  122.1 

Oman  and  Officer.  —  Mandamus  is  Proper  Action  to  Restore  Offi- 
cer TO  Office  from  which  he  has  been  illegally  ousted,  whether  by  re- 
moval or  suspension;  and  a  restoration  to  oflBce  should  be  accompanied 
by  a  restoration  of  all  the  records,  instruments,  and  insignia  of  ofl&ce  of 
which  he  has  been  deprived  by  the  illegal  ouster. 

Municipal  Corporations.  —  Mayor  of  City  of  First  Class  has  No  Au- 
thority, in  the  absence  of  a  statute  or  city  ordinance  conferring  the 
power,  either  to  remove  or  suspend  the  city  engineer  from  his  office  uid 
duties. 

W.  A.  S.  Bird,  city  attorney,  A.  Bergen,  and  W.  C.  Webb,  for 
the  plaintiffs  in  error. 

Rossington,  Smith,  and  Dallas,  and  W.  P.  Douthitt,  foi  the 
defendant  in  error. 

Holt,  C.  This  is  an  action  in  mandamus.  The  alternative 
writ  sets  forth,  substantially,  that  George  T.  Neally  was  the 
city  engineer  of  the  city  of  Topeka,  a  city  of  the  first  class; 
that  on  the  third  day  of  July,  1888,  D.  C.  Metsker,  as  mayor, 
attempted  to  suspend  him  from  his  office,  and  place  therein 
William  Tweeddale;  and  that  John  F.  Carter,  as  city  mar- 
shal, acting  in  concert  with  the  mayor,  forcibly  and  unlaw- 
fully deprived  plaintiff  of  his  office-room,  books,  papers, 
records,  etc.,  and  prevented  him  from  exercising  the  duties 
of  his  of£ce.  The  defendant  moved  to  quash  the  writ,  which 
was  overruled  by  the  court,  and,  they  declining  to  make  any 
further  return,  the  alternative  writ  was  made  peremptory. 
The  defendants,  plaintiffs  in  error,  excepted  to  this  judgment, 
and  bring  the  case  here  for  review. 

The  defendants  say,  first,  this  action  cannot  be  maintained 
against  them,  claiming  that  the  plaintiflF  was  simply  sus- 
pended from  his  oflBce,  not  removed;  in  their  brief,  they  seek 
to  make  a  distinction  between  the  authority  to  amove  a  city 
officer  and  to  suspend  him.  They  claim  that  the  authority  to 
amove  a  city  officer  requires  a  greater  amount  of  power  than 
to  simply  suspend  him;  that  a  mayor,  by  virtue  of  his  office 
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and  as  an  incidental  and  inherent  power  thereof,  can,  at  any 
time,  suspend  an  oflBcer,  even  though  he  may  have  no  power 
given  by  statute  or  ordinance  to  amove  him.  They  cite  au- 
thorities which  are  to  the  effect  that  the  power  to  suspend  is 
included  in  the  power  to  amove.  We  can  readily  believe  that 
the  greater  power  to  amove  might  include  the  lesser  one  to 
suspend,  but  we  have  failed  to  notice  any  instance  where  the 
power  to  amove  is  not  conceded  that  the  authority  to  suspend 
is  admitted.  In  this  instance,  the  plaintiff  was  not  suspended 
pending  any  examination  of  charges  against  him,  which,  if 
found  true,  would  have  been  grounds  for  a  removal;  he  was 
suspended  without  charges  against  him,  and  without  notice. 

We  cannot  accept  the  claims  of  defendants  as  to  the  wide 
difference  between  removal  and  suspension  from  a  municipal 
office.  In  its  effects,  so  far  as  the  merits  of  this  action  are 
concerned,  the  plaintiff  would  be  deprived  of  his  ofEce  whether 
removed  or  suspended,  in  one  way  permanently,  in  the  other 
for  an  indefinite  and  uncertain  time.  In  some  instances,  a 
suspension  would  practically  be  equivalent  to  a  removal;  it 
would  be  the  case  where  the  duration  of  the  suspension  ex- 
tended beyond  the  term  for  which  the  officer  suspended  was 
elected  or  appointed.  We  fail  to  see  any  difference  between 
an  illegal  removal  and  an  illegal  suspension,  so  far  as  this 
action  is  concerned,  except  in  the  possible  difference  of  time 
the  officer  would  be  deprived  of  the  possession  and  enjoyment 
of  his  office;  certainly  when  it  comes  to  the  remedies  for  the 
restoration  of  an  officer  unlawfully  removed  or  unlawfully 
suspended,  we  cannot  perceive  why  the  remedy  in  one  case 
should  not  be  applicable  in  the  other.  If  the  mayor  exceeded 
his  powers  in  suspending  plaintiff,  and  the  city  marshal,  as 
an  officer,  and  the  de  facto,  or  as  defendants  style  him,  the 
"ad  interim  engineer,"  assist  in  keeping  him  out  of  the  lawful 
occupation  and  peaceable  possession  of  the  same,  then  this 
writ  was  properly  issued. 

In  fact  it  is  not  seriously  disputed  by  the  defendants  that 
mandamiLs  would  be  the  proper  remedy  to  restore  a  party  to 
an  office  from  which  he  had  been  illegally  removed.  The 
same  reasons  given  to  sustain  this  remedy  in  cases  of  removal 
apply  with  equal  force  where  the  occupant  of  an  office  had 
been  illegally  suspended.  If  the  title  to  this  office  were  in 
dispute,  the  action  to  determine  it  would  probably  be  quo 
warranto;  but  it  is  admitted  that  the  plaintiff  was  the  city 
engineer  by  regular  appointment,  and  in  the  actual  and  law- 
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fill  possession  and  enjoyment  of  the  oflSce.  There  is  no  ques- 
tion of  a  contested  election  or  disputed  right  to  this  oflBce, 
except  as  it  arises  from  the  suspension  alone.  The  plaintiflf, 
up  to  July  3d,  was  the  city  engineer  by  undisputed  right; 
was  he  legally  or  illegally  suspended? — that  is  the  sole  ques- 
tion to  be  decided  in  this  action.  We  believe  mandamus  is 
the  proper  action  to  restore  an  officer  to  his  office  when  he, 
having  the  actual  possession  and  undisputed  right  to  the 
same,  is  illegally  ousted  therefrom,  whether  by  removal  or 
suspension:  State  v.  Common  Council,  9  Wis.  254;  State  v. 
Jersey  City,  25  N.  J.  L.  536;  Rex  v.  Barker,  3  Burr.  1266; 
Fuller  V.  Trustees,  6  Conn.  532;  Howard  v.  Gage,  6  Mass.  461; 
In  re  Strong,  37  Id.  484;  St.  Louis  County  Court  v.  Sparks,  10 
Mo.  118;  45  Am.  Dec.  355;  Commonwealth  v.  Guardians  etc.,  6 
Serg.  &  R.  468;  Milliken  v  City  Council  etc.,  54  Tex.  388;  38 
Am.  Rep.  629;  Ex  parte  Wiley,  54  Ala.  226;  Dillon  on  Mu- 
nicipal Corporations,  sec.  248,  and  note;  High  on  Extraordi- 
nary Legal  Remedies,  sees.  67  et  seq.,  and  407-409. 

If  the  suspension  of  plaintifif  was  unauthorized,  there  could 
have  been  no  vacancy  to  fill,  and  the  appointment  of  Tweed- 
dale  was  without  authority  of  law;  and  plaintiff's  office-room, 
books,  records,  instruments,  insignia,  etc.,  having  been  taken 
from  him  by  reason  of  such  illegal  suspension,  it  follows  that 
a  restoration  to  office  should  be  accompanied  by  a  restoration 
of  all  things  pertaining  to  the  office  of  which  he  had  been  de- 
prived; for  this  relief  mandamus  is  the  proper  remedy:  Ather- 
ton  v.  Sherwood,  15  Minn.  221;  People  v.  Kilduff,  15  El.  492; 
60  Am.  Dec.  769;  People  v.  Head,  25  111.  325;  Trustees  v.  Fogg, 
78  Ind.  269;  Nelson  v.  Edwards,  55  Tex.  389;  High  on  Ex- 
traordinary Legal  Remedies,  sees.  73  et  seq.;  Dillon  on  Muni- 
cipal Corporations,  sec.  302. 

The  vital  question  to  be  determined  in  this  case  is,  whether 
the  mayor  had  authority  to  suspend  plaintifif  from  the  office 
of  city  engineer.  There  is  no  statute  nor  ordinance  of  the 
city  in  haec  verba  giving  him  the  power  to  suspend  the  city 
engineer  from  his  office  and  duties.  The  statute  provides 
that  he  may  remove  the  marshal,  assistant  marshal,  and  any 
policeman,  —  these,  and  these  only,  of  the  city  officers:  Comp. 
Laws  1885,  c.  18,  sec.  72.  The  plaintifif  argues  that  because 
these  officers  are  named,  no  other  officers  can  be  removed  or 
suspended  by  him,  citing  the  well-known  rule  that  the  naming 
of  one  excludes  all  others;  the  defendants,  admitting  the  gen- 
eral rule,  deny  its  application  in  this  case.     They  say  that  the 
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provisions  in  regard  to  the  removal  of  the  marshal,  etc.,  are 
found  in  article  5  of  chapter  18,  while  the  powers  and  duties 
of  the  mayor  are  defined  under  article  4,  and  this  reference 
to  the  mayor  in  article  5  is  only  incidental,  and  does  in  no  way 
tend  to  limit  the  powers  of  the  mayor  as  defined  in  article  4. 
They  cite,  as  showing  the  powers  of  the  mayor,  sections  39 
and  47:  — 

"  Sec.  39.  The  mayor  shall  preside  at  all  the  meetings  of 
the  council,  except  as  herein  otherwise  provided,  and  shall 
have  the  superintending  control  of  all  the  ofl&cers  and  afifairs 
of  the  city,  and  shall  take  care  that  the  ordinances  of  the  city 
are  complied  with." 

"  Sec.  47.  The  mayor  shall  be  active  and  vigilant  in  en- 
forcing all  laws  and  ordinances  for  the  government  of  the  city; 
and  he  shall  cause  all  subordinate  oflficers  to  be  dealt  with 
promptly  for  any  neglect  or  violation  of  duty." 

Section  39  gives  him  the  superintending  control  over  all  the 
officers  of  the  city,  and  the  defendants  contend  that  would 
empower  him  to  suspend;  that  the  power  to  do  so  would  be  a 
necessary  adjunct  of  the  authority  to  control.  We  are  of  the 
opinion  that  authority  to  control  would  not  confer  the  power 
to  suspend;  it  does  not  to  remove,  evidently;  for  if  it  gave  the 
power  to  remove,  there  would  have  been  no  necessity  for  an 
express  provision  for  removing  the  marshal,  etc.  In  section 
47  it  is  provided  that  he  shall  cause  all  subordinate  officers  to 
be  dealt  with  promptly  for  any  neglect  or  violation  of  duty, 
not  that  he  shall  deal  with  them  himself,  but  shall  cause 
such  officers  to  be  dealt  with,  presumably  by  the  proper  au- 
thority. 

We  are  of  the  opinion  that  the  power  to  amove  is  lodged  in 
the  corporation  itself,  and  must  be  exercised  by  it  at  large, 
unless  such  power  has  been  delegated  to  some  officer  or  offi- 
cers thereof  by  statute  or  ordinance.  The  governing  and  con- 
trolling power  of  a  city  is  lodged  in  the  mayor  and  council 
ordinarily,  and  therefore  the  power  to  amove  rests  with  them 
jointly,  there  being  no  such  authority  given  to  the  mayor  in 
express  terms,  or  inferentially  even,  as  we  understand  and  in- 
terpret the  statute:  Dillon  on  Municipal  Corporations,  sees. 
241-243,  and  authorities  there  cited.  In  the  absence  of  such 
provision,  the  mayor  alone,  being  only  a  part  of  the  governing 
power  of  the  city,  could  neither  remove  nor  suspend  the  city 
engineer;  therefore  his  order  suspending  the  plaintiff"  on  the 
3d  of  July  from  the  office  of  city  engineer  was  illegal  and  void. 
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We  think  the  judgment  of  the  court  was  correct,  and  recom- 
mend that  it  be  aflBrmed. 

By  the  Court.    It  is  so  ordered. 

Mandamus. — To  Rkstorb  a»  Officer  Unlawfully  Rbmoved,  when 
mandamus  is  the  proper  remedy,  see  extended  note  to  State  v.  Dunn,  12 
Am.  Dec.  28-31.  Mandamus  will  not  lie  to  try  title  to  office,  nor  to  compel 
a  person  holding  office  to  admit  another  thereto:  People  v.  Olds,  3  Cal.  167; 
68  Am.  Dec.  398,  and  note  407;  St.  Louis  County  Court  v.  Sparks,  10  Mo.  117; 
45  Am.  Dec.  355,  and  note  359;  State  v.  Rodman,  43  Mo.  260;  Biggs  v.  Mc- 
Bi-ide,  17  Or.  640;  Mannix  v.  State,  115  Ind.  245. 

Mandamus  is  a  Fboceedinq  to  Compel  Action,  not  to  correct  errora,  and 
wher*  there  is  a  plain  and  adequate  remedy  at  law,  it  will  not  be  granted: 
StaU  ▼.  Kinkaid,  23  Neb.  641. 


MUNGER    V.    BaLDRIDGB. 

[41   EANSA8,  286.J 
BUSBAKD  AND  WiFB.  —  By  KANSAS  COMPILED  LaWS  OF  1885,  ChAFTMR  62, 

Wife  is  Placed  on  Equality  with  Husband  in  respect  to  holding, 
controlling,  and  disposing  of  property  which  she  may  own  at  the  time  of 
her  marriage,  or  which  may  afterward  be  acquired  by  her.  The  right 
of  the  husband  to  act  as  the  agent  of  the  wife,  and  to  contract  with  her, 
is  recognized,  and  the  conveyance  of  real  estate  directly  from  the  hus- 
band to  the  wife  will  be  upheld,  so  far  as  it  is  equitable  to  do  so. 

Husband  and  Wife.  —  Wife  may  Appoint  her  Husband  by  Power  o» 
Attoaney  as  her  Aqent  and  Attorney  in  Fact,  to  convey  the  in- 
choate  interest  which  she  holds  in  his  real  estate,  and  an  instrument 
duly  executed  by  himself,  and  by  him  for  her  under  such  authority,  is 
effectual  to  transfer  such  interest. 

AoKNOY.  —  Power  of  Attorney  to  Convey  Lands  need  not  Describe 
IN  Detail  the  lands  authorized  to  be  conveyed,  and  a  power  granted  by 
wife  to  husband  "to  execute  and  acknowledge,  sign,  seal,  and  deliver 
any  deed  or  deeds  for  the  conveyance  or  assurance  of  all  my  right,  title, 
and  interest  in  and  to  any  lands  and  tenements  the  title  to  which  is  in 
the  said  D.  S.  Munger,  and  in  which  I  have  any  interest  as  being  the 
wife  of  him,  said  D.  S.  Munger,"  is  sufficient  to  authorize  the  convey- 
ance of  her  interest  in  any  lands  then  owned  by  D.  S.  Munger  vrithin  the 
county  where  the  power  of  attorney  was  recorded. 

Agency —  Execution  of  Power  of  Attorney.  —  It  is  not  Required  that 
power  of  attorney  shall  be  executed  in  the  presence  of  the  officer  before 
whom  it  is  acknowledged,  nor  is  it  material  that  he  should  know  that 
the  signature  was  written  by  the  grantor.  If  the  gramtor  acknowledges 
before  the  officer  the  due  execution  of  the  instrument,  he  thereby  recog- 
nizes and  adopts  the  signature  as  his  own. 

AoRNCY  —  Acknowledgment  of  Power  of  Attorney. — It  is  Substan- 
tial Compliance  with  Requirements  of  Statute  as  to  the  acknowl- 
edgment to  power  of  attorney,  where  the  officer  certifies  that  at  a  certain 
time  "came  Julia  P.  Munger,  who  is  personally  known  to  me  to  be  the 
Am.  St.  Kkp..  Vol.  XIU.  - 18 
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identical  person  whoae  name  is  aflBxed  to  the  foregoing  instrument  of 
writing  as  grantor,  and  duly  acknowledges  that  she  executed  the  same, 
and  for  the  purposes  therein  set  forth." 

DxKDs  —  Acknowledgment.  —  Certificate  of  Acknowledgment  is  kot 
Essential  to  Validity  of  Deed  of  Conveyance,  but  is  simply  evi- 
dence of  the  execution  of  the  deed;  and  where  the  certificate  is  absent, 
the  execution  may  be  established  by  other  proof. 

Plmadino.  — Demurrer  to  Pleading  in  Which  Execution  of  Deed  la 
Alleged  Admits  the  execution  of  the  instrument,  and  no  question  as 
to  the  sufficiency  of  the  certificate  of  acknowledgment  is  raised. 

Action  of  ejectment  brought  by  Julia  P.  Hunger  against  D. 
H.  Baldridge  and  others  to  recover  a  certain  tract  of  land,  the 
possession  of  which  was  alleged  to  be  unlawfully  withheld 
from  her  by  the  defendants.  The  defendant  Baldridge  filed 
an  answer  and  cross-petition,  containing  a  general  denial,  and 
setting  out  that  D.  S.  Hunger  and  the  plaintiff,  J.  P.  Hunger, 
executed  and  delivered,  for  a  good  and  valuable  consideration, 
a  deed  of  general  warranty  to  one  Werner,  conveying  the  said 
real  estate,  and  that  the  title  to  a  portion  thereof  had  passed 
through  several  parties  to  said  Baldridge.  The  deed  was  exe- 
cuted by  D.  S.  Hunger  for  himself,  and  by  Julia  P.  Hunger 
by  D.  S.  Hunger,  her  attorney  in  fact;  and  the  letter  of  attor- 
ney under  which  D.  S.  Hunger  executed  the  deed  in  behalf  of 
his  wife  was  recorded  in  the  ofSce  of  the  register  of  deeds  of 
Sedgwick  County.  Other  facts  appear  in  the  opinion,  A 
demurrer  to  the  answer  and  cross-petition  was  overruled,  and 
the  plaintiff  standing  upon  her  demurrer,  judgment  was  en- 
tered for  the  defendant,  and  the  plaintiff  alleged  error. 

Humphrey  and  Allen,  for  the  plaintiff  in  error. 

D.  W.  Welty,  and  Keenan  and  Sargent,  for  the  defendant  in 
error. 

Johnston,  J.  By  this  action,  Julia  P.  Hunger  seeks  to  re- 
cover valuable  real  estate  in  the  city  of  Wichita,  which  was 
formerly  owned  by  D.  S.  Hunger,  her  husband.  He  conveyed 
the  same  by  warranty  deed  in  1877,  which  was  executed  by 
signing  his  own  name  thereto,  and  also  that  of  his  wife,  as  her 
attorney  in  fact,  under  a  power  of  attorney  previously  given 
by  her.  Long  after  the  conveyance,  and  when  the  property 
has  become  valuable,  she  questions  the  validity  of  her  own 
act,  and  now  asserts  that  the  power  of  attorney  is  invalid  for 
want  of  capacity  to  make  the  same,  and  that  it  and  the  deed 
of  conveyance  are  defective  in  form.  She  contends  that  by 
reason  of  being  a  married  woman,  she  was  incapable  of  ap- 
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pointing  her  husband,  by  letter  of  attorney,  as  her  agent  to 
convey  the  inchoate  interest  which  she  held  in  her  husband's 
real  estate.    The  arguments  and  authorities  cited  to  sustain 
this  view  proceed  upon  the  common-law  theory  that  the  mar- 
riage rendered  the  wife  incapable  of  making  contracts,  and 
hence  incapable  of  appointing  an  agent  or  attorney  to  act  for 
her.     These  arguments  and  authorities  are  inapplicable  in 
this  state,  where  the  disabling  rules  of  the  common  law  have 
been  largely  changed  by  the  statute.     By  legislative  enact- 
ment, the  wife  has  been  placed  on  an  equality  with  the  hus- 
band  in   respect  to   holding,   controlling,   and   disposing  of 
property  which  she  may  own  at  the  time  of  the  marriage,  or 
which  may  afterward  be  acquired  by  her.     During  coverture 
she  is  specifically  empowered  to  carry  on  any  trade  or  busi- 
ness, and  perform  any  labor  or  service  on  her  sole  and  sepa- 
rate account;  she  may  sue  and  be  sued  in  the  same  manner 
as  ii  she  were  unmarried,  and  "  may  bargain,  sell,  and  convey 
her  real  and  personal  property,  and  enter  into  any  contract 
with  reference  to  the  same,  in  the  same  manner,  to  the  same 
extent,  and  with  like  eflect  as  a  married  man  may  in  relation 
to  his  real  and  personal  property":  Comp.  Laws  1885,  c.  62, 
sees.  1-4.     While  the  unity  of  the  husband  and  wife  in  the 
marital  relation  in  a  certain  sense  remains,  these  provisions 
have  brushed  away  many  of  the  disabilities  of  the  wife  under 
the  common  law;  have  recognized  her  individual  existence, 
and  conferred  upon  her  distinct  rights  and  powers  respecting 
contracts,  the  carrying  on  of  business,  the  owning,  controlling, 
and  disposing  of  property,  equal  to  those  held  and  enjoyed  by 
the  husband.     She  is  clothed  with  power  to  manage  her  own 
affairs,  and  certainly  has  power  to  appoint  an  agent  or  attor- 
ney to  do  that  which  she  is  capable  of  doing  in  person.     The 
right  of  the  husband  to  act  as  the  agent  of  the  wife,  and  to 
contract  with  her,  has  been  repeatedly  recognized   by  this 
court,  and  it  has  been  held  that  the  conveyance  of  real  estate 
directly  from  the  husband  to  the  wife  would  be  upheld,  so  far 
as  it  was  equitable  to  uphold  the  same:  Sproul  v.  Atchison 
Nat.  Bank,  22  Kan.  336;   Border  v.  Border,  23  Id.  391,  and 
cases  cited;  33  Am.  Rep.  167. 

In  respect  to  conveying  property,  or  any  interest  which  she 
may  hold  therein,  she  stands  on  an  equal  footing  with  the  hus- 
band, and  is  governed  by  the  same  rule.  No  restrictions  are 
placed  upon  the  wife,  and  no  other  or  different  methods  of 
conveying  property,  real  or  personal,  are  prescribed.     As  has 
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been  seen,  she  is  in  respect  to  property  a  distinct  person,  with 
distinct  and  separate  rights  from  her  husband,  authorized  to 
"  enter  into  any  contract  with  reference  to  the  same,  in  the 
same  manner,  to  the  same  extent,  and  with  like  effect  as  a 
married  man  in  relation  to  his  real  and  personal  property." 
At  the  same  time  the  legislature  provided  the  methods  by 
which  real  estate  should  be  conveyed,  and  the  language  used 
is  general,  and  applicable  alike  to  all  persons.     It  was  enacted 
that  "conveyances  of  land,  or  of  any  other  estate  or  interest 
therein,  may  be  made  by  deed  executed  by  any  person  having 
authority  to  convey  the  same,  or  by  his  agent  or  attorney,  and 
may  be  acknowledged  and  recorded  as  herein  directed,  with- 
out any  other  act  or  ceremony  whatever":  Corap.  Laws  1885, 
c.  22,  sec.  3.     By  section  7  of  the  same  act  it  is  provided  that 
"all  deeds  or  other  conveyances  of  land,  or  of  any  estate  or  in- 
terest therein,  shall  be  subscribed  by  the  party  granting  the 
same,  or  by  his  lawful  agent  or  attorney,  and  may  be  acknowl- 
edged or  proved  and  certified  in  the  manner  herein  prescribed." 
No  distinction  is  made  between  the  wife  and  any  other  person, 
either  in  the  manner  of  execution  or  the  acknowledgment  of  a 
conveyance  of  real  estate.     By  virtue  of  this  legislation,  the 
wife  is  undoubtedly  authorized  to  convey  any  real  estate  or 
interest  therein  which  she  owns,  and  which  is  subject  to  con- 
veyance.    It  is  equally  clear  that  she  is  left  free  to  select 
whomsoever  she  pleases  as  her  agent  or  attorney  for  that  pur- 
pose, and  there  is  no  reason  why  her  husband  may  not  act  in 
that  capacity.     It  is  contended,  however,  that  the  wife  cannot 
dispose  of  her  inchoate  interest  in  her  husband's  real  estate 
in  this  way.     It  is  argued  that  she  does  not  hold  an  estate  or 
interest  in  the  land,  but  a  mere  contingent  right,  which  is  not 
property,  but  is  similar  to  the  right  of  dower,  which  is  not 
contemplated  by  the  legislature  in  the  acts  referred  to,  and 
can  only  be  transferred  in  the  manner  in  which  the  right  of 
dower  was  formerly  transferred.     The  estate  of  dower  has 
been  expressly  abolished  by  the  legislature  of  Kansas,  and  an 
interest  differing  both  in  quantity  and  quality  has  been  pro- 
vided for  the  wife.     It  is  true,  as  counsel  suggests,  that  section 
646  of  the  code,  relating  to  the  distribution  of  property  when 
a  divorce  is  granted,  refers  to  the  portion  which  the  wife  shall 
receive,  if  she  survives  her  husband,  as  a  right  of  dower.     But 
in  Crane  v.  FippSy  29  Kan.  585,  it  was  decided  that  this  pro- 
vision was  not  intended  to  create  the  right  of  dower,  and  in 
the  present  state  of  the  law  was  inoperative.     The  interest  of 
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the  wife  in  the  real  estate  of  her  husband  during  marriage  is 
a  contingent  one,  it  is  true,  but  it  is  unquestionably  property, 
and  no  reason  has  been  advanced  why  she  may  not  empower 
the  husband  to  act  for  her,  and  in  conjunction  with  himself 
convey  it  away.  In  Busenbark  v.  Busenhark,  33  Id.  572,  the 
nature  of  this  interest  was  considered,  and  it  was  determined 
that  while  it  was  inchoate  and  uncertain,  it  still  possessed  the 
elements  of  property,  which  may  be,  in  connection  with  the 
husband,  the  subject  of  contract  and  bargain,  and  was  of  such 
a  character  that  the  wife  might,  during  marriage,  maintain  an 
action  for  its  protection,  and  for  relief  from  fraudulent  aliena- 
tion by  her  husband.  That  it  is  an  existing  interest,  and  one 
which  may  be  the  subject  of  conveyance  by  the  wife  during 
marriage,  is  expressly  recognized  by  the  statute  defining  the 
same,  as  follows:  "  One  half  in  value  of  all  the  real  estate  in 
which  the  husband  at  any  time  during  the  marriage  had  a 
legal  or  equitable  interest,  which  has  not  been  sold  on  execu- 
tion or  other  judicial  sale,  and  not  necessary  for  the  payment 
of  debts,  and  of  which  the  wife  has  made  no  conveyance,  shall, 
under  the  direction  of  the  probate  court,  be  set  apart  by  the 
executor  as  her  property  in  fee-simple  upon  the  death  of  the 
husband,  if  she  survive  him":  Comp.  Laws  1885,  c.  33,  sec.  8. 
How  shall  this  interest  be  conveyed  ?  If,  as  contended,  it 
attaches  to  the  estate  of  the  husband,  and  must  be  conveyed 
in  conjunction  with  him,  still  it  is  the  property  of  the  wife,  an 
interest  in  real  estate,  and  the  statute  respecting  conveyances 
makes  no  distinction  between  this  and  any  other  real  property 
or  interest  therein  which  the  wife  may  have.  When  it  is  ad- 
mitted that  it  is  property  and  an  existing  interest  in  real  estate, 
the  act  respecting  conveyances,  already  cited,  certainly  applies. 
Its  provisions  are  broad  and  comprehensive,  and  authorize  a 
conveyance  by  any  person  of  any  interest  in  real  estate  in  the 
manner  directed;  and  also  that  it  may  be  done  by  any  person 
through  an  agent  or  attorney.  They  apply  to  all  persons, 
male  and  female,  married  and  unmarried,  and  nothing  in  the 
law  or  its  policy  forbids  that  the  husband  should  act  as  the 
agent  or  attorney  of  the  wife  in  this  respect,  or  which  would 
exclude  the  conveyance  of  this  interest  from  the  ordinary 
rules  laid  down  in  the  statute.  Nor  is  there  any  ground  for 
the  claim  that  the  interest  of  the  husband  is  adverse  to  that 
of  the  wife,  making  it  improper  for  him  to  act  in  her  behalf. 
The  statutes  of  Kansas  recognize  no  conflict  of  interest  be- 
tween them,  nor  any  necessity  to  protect  the  wife  against  the 
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act  of  the  husband.  They  do  not  contemplate  that  she  may 
be  led  to  convey  her  interest  through  fear,  compulsion,  or  the 
undue  influence  of  her  husband;  and  hence  we  have  no  enact- 
ment, as  some  states  do,  that  in  making  a  conveyance  she  must 
undergo  a  private  examination  by  an  officer  to  learn  whether 
she  is  intimidated  by  her  husband,  or  is  executing  the  con- 
veyance against  her  will.  On  the  contrary,  the  law  proceeds 
upon  the  theory  of  confidence,  good  faith,  and  honest  dealing 
between  husband  and  wife;  and  while  there  may  be  cases 
where  the  husband  may  take  advantage  of  this  confidence, 
yet  it  is  almost  as  liable  to  occur  through  his  obtaining  her 
signature  to  the  deed  of  conveyance  as  it  would  be  in  procur- 
ing from  her  a  power  of  attorney  authorizing  him  to  convey 
the  same  property.  We  conclude  that  the  wife  can  appoint 
her  husband  as  her  agent  and  attorney  in  fact  to  convey  the 
inchoate  interest  which  she  holds  in  his  real  estate,  and  that 
an  instrument  duly  executed  by  himself  and  by  him  for  her 
under  such  authority  is  effectual  to  transfer  such  interest. 

The  remaining  objections  made  by  the  plaintiff  in  error  are 
technical  in  their  character,  and  under  the  circumstances  of  the 
case  are  not  entitled  to  serious  consideration.  She  claims  that 
the  power  of  attorney  is  invalid  because  the  property  author- 
ized to  be  conveyed  is  not  sufficiently  described.  The  power 
granted  is  "  to  execute  and  acknowledge,  sign,  seal,  and  de- 
liver any  deed  or  deeds  for  the  conveyance  or  assurance  of  all 
my  right,  title,  and  interest  in  and  to  any  lands  and  tene- 
ments the  title  to  which  is  in  the  said  D.  S.  Hunger,  and  in 
which  I  have  any  interest  as  being  the  wife  of  him,  said  D.  S. 
Hunger."  The  language  employed  is  sufficiently  broad  to  in- 
clude all  lands  owned  by  the  husband  at  the  time  the  letter 
was  executed,  and  specific  enough  to  authorize  the  conveyance 
of  the  land  in  controversy.  The  word  "any"  is  to  be  taken 
in  the  broader  sense,  and  includes  all  or  any  particular  por- 
tion of  the  lands  then  owned  by  D.  S.  Hunger.  A  detailed 
description  of  the  lands  which  he  owned  was  unnecessary.  A 
power  of  attorney  is  required  to  be  recorded  in  the  office  of 
the  register  of  deeds  of  the  county  in  which  the  lands  to  be 
conveyed  are  situate;  and  the  pleadings  show  that  the  power 
of  attorney  in  the  present  case  was  recorded,  in  compliance 
with  such  statute,  in  Sedgwick  County,  where  the  lands  in 
Controversy  lie,  and  this  would  authorize  the  sale  of  any  land 
which  D.  S.  Hunger  owned  within  that  county.  As  the  power 
authorized  the  sale  of  any  lands  the  title  to  which  was  in 
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D.  S.  Hunger  at  a  stated  time,  the  lands  intended  to  be  con- 
veyed can  be  definitely  ascertained;  and  the  rule  is,  that  that 
is  suflSciently  certain  which  can  be  made  certain.  Whatever 
might  be  held  in  other  cases  and  under  other  circumstances 
with  respect  to  the  sufficiency  of  such  a  description,  it  must  be 
held  sufficient  as  against  the  claim  of  the  one  who  executes 
the  power  of  attorney  under  which  the  land  has  been  trans- 
ferred through  several  hands,  and  where  the  party  has  stood 
by  for  many  years,  as  the  plaintiff  has  done,  until  the  prop- 
erty has  become  valuable,  without  questioning  the  validity  of 
the  instrument. 

The  acknowledgment  of  the  power  of  attorney  is  said  to  be 
insufficient.  The  objection  is,  that  the  officer  taking  the 
acknowledgment  failed  to  certify  that  the  person  making  the 
same  was  personally  known  to  him  as  the  person  who  exe- 
cuted the  instrument.  He  does  certify  that  Julia  P.  Hunger 
is  personally  known  "  to  me  to  be  the  identical  person  whose 
name  is  affixed  to  the  foregoing  instrument  of  writing  as 
grantor,  and  duly  acknowledges  that  she  executed  the  same, 
and  for  the  purposes  therein  set  forth."  This  substantially 
complies  with  the  requirements  of  the  statute,  and  only  a  sub- 
stantial compliance  is  required.  It  is  not  required  that  the 
instrument  shall  be  executed  in  the  presence  of  the  officer,  nor 
is  it  material  that  he  should  know  that  the  signature  was 
written  by  the  grantor;  for  if  the  grantor  acknowledges  before 
the  officer  the  due  execution  of  the  instrument,  he  thereby 
recognizes  and  adopts  the  signature  as  his  own. 

The  final  objection  is,  that  the  deed  conveying  the  property 
was  not  legally  acknowledged.  The  challenged  portion  of  the 
certificate  reads  as  follows:  "Came  D.  S.  Hunger  and  Julia 
P.  Hunger,  his  wife,  by  D.  S.  Hunger,  her  attorney  in  fact, 
who  are  personally  known  to  me  to  be  the  same  persons  who 
executed  the  foregoing  instrument  of  writing,  and  duly  ac- 
knowledged the  execution  of  the  same."  It  might  have  been 
more  explicit  in  stating  that  D.  S.  Hunger  acknowledged  the 
execution  of  the  deed  for  himself,  and  also  in  his  representa- 
tive capacity  for  his  principal,  Julia  P.  Hunger.  But  as  the 
plural  form  of  expression  is  used,  it  plainly  implies  an 
acknowledgment  in  both  his  individual  and  representative 
capacities,  and  that  in  the  latter  capacity  he  acknowledged 
the  deed  as  the  act  of  his  principal,  who  was  named  in  the 
certificate.  The  sufficiency  of  the  acknowledgment,  however, 
was  not  properly  raised  by  the  demurrer,  as  the  certificate  of 
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acknowledgment  is  not  essential  to  the  validity  of  the  instru- 
ment. It  is  simply  evidence  of  the  execution  of  the  deed,  and 
where  the  certificate  is  absent  the  execution  may  be  estab- 
lished by  other  proof  An  unacknowledged  deed  passes  title 
equally  with  one  duly  acknowledged  and  certified;  but  of 
course  it  would  not  be  admitted  in  evidence  upon  the  trial  until 
its  execution  was  shown  by  competent  testimony.  The  ques- 
tion of  the  sufficiency  of  the  certificate  of  acknowledgment  can 
only  be  raised  when  the  deed  is  offered  in  evidence;  and  if  it 
is  found  to  be  defective,  it  can  then  be  supplied  by  direct 
proof  of  execution;  Gray  v.  Ulrich,  8  Kan.  122;  Am  v.  Mat- 
theivs,  39  Id.  274.  The  execution  of  the  conveyance,  however, 
was  alleged  in  the  answer  and  admitted  by  the  demurrer,  and 
hence  the  certificate  of  acknowledgment  is  of  no  consequence 
at  this  time. 
The  judgment  of  the  district  court  will  be  affirmed. 


Makried  Women.  —  Power  of  married  women  to  contract  under  the 
American  statutes:  See  extended  note  to  KantrotoUz  v.  Prather,  99  Am.  Dec. 
599-610;  Cook  v.  Walling,  117  Ind.  9;  10  Am.  St.  Rep.  17,  and  note  21;  com- 
pare Stafford  Sav.  Bank  v.  Underwood,  54  Conn.  2;  Fallon  v.  McAlonen,  16 
R.  I.  223;  Clark  V.  Clark,  16  Or.  224;  CUy  qf  Wyandotte  v.  Agan,  37  Kan.  528> 
Bridgers  v.  Bridgers,  101  N.  C.  71;  Shortelv.  Young,  23  Neb,  408;  Ertoin  r. 
Puryear,  50  Ark.  356;  Laidley  v.  Land  Co.,  30  W.  Va.  505;  Vining  v.  Willis, 
40  Kan.  609;  Turner  v.  Shaw,  96  Mo.  22;  Baits  v.  Kiiabb,  116  Pa,  St.  28; 
Elliot  V.  Gregory,  115  Ind.  98,  for  instances  of  when  a  married  woman  is 
upon  the  same  footing  as  a./erne  sole  with  respect  to  her  property  rights. 

Powers  of  AiTORNEr,  —  As  to  the  construction  and  execution  of  powen 
of  attorney,  as  M'ell  aa  the  validity  of  deeds  executed  thereunder,  see  note  to 
Davenport  v.  Parsons,  81  Am.  Dec.  776-778.  In  construing  a  power  of  at- 
torney, the  intention  of  the  parties,  and  not  the  letter,  must  control;  and  if 
the  object  can  be  ascertained  from  the  instrument,  it  must  be  so  construed 
as  to  effectually  carry  out  that  object:  Commonwealth  v.  Hawkins,  83  Ky.  246; 
compare  Barnard  v.  Blum,  69  Tex.  608;  Sinclair  v.  Stanley,  69  Id.  718. 

AcKOWLEDQMENTS  OF  SxALBD  INSTRUMENTS.  —  For  the  law  applicable  to 
acknowledgments  generally:  Extended  note  to  Livingston  v.  Kettelle,  41  Am. 
Dec.  168-184.  As  to  when  an  acknowledgment  is  fatally  defective:  Note  to 
Tully  V.  Davis,  83  Id.  180,  181,  The  omission  of  a  material  word,  if  the  mis- 
take is  apparent  from  the  context,  will  not  vitiate  an  acknowledgment:  Tal- 
bert  V.  Dull,  70  Tex.  675;  compare  Cu-pp  v.  Welch,  50  Ark.  294. 

Power  of  Attornet.  —  The  acknowledgment  and  recording  of  a  power 
of  attorney  are  not  essential  to  render  it  admissible  in  evidence:  Valentine  v. 
Piper,  22  Pick,  85;  33  Am,  Dec,  715. 

Deeds  —  Acknowledgments,  —  An  unrecorded  and  unacknowledged  dead 
passes  title  between  the  parties:  Floyd  v.  Picks,  14  Ark,  286;  58  Am.  Deo. 
374.  No  legal  estate  in  lands  will  pass  until  the  deed  of  conveyance  has 
been  duly  proved  and  registered:  Anderson  v.  Logan,  99  N,  C,  474,  A  mar- 
ried woman's  deed,  not  legally  acknowledged,  does  not  pass  her  interest: 
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Hust  V.  Goff,  94  Mo.  511.  A  mere  defective  acknowledgment  does  not  vitiate 
an  instrument  between  the  parties  thereto:  Webb  v.  Burney,  70  Tex.  322. 
An  acknowledgment  of  the  execution  and  delivery  of  a  deed  is  prima  facie 
evidence  of  the  delivery  of  such  deed:  Terhune  v.  Oldis,  4A  N.  J.  Eq.  146. 

Demurrers  Admit  the  Truth  of  every  fact  and  intent  which  is  suffi- 
ciently averred,  and  no  more:  Manning  v.  Pippen,  86  Ala.  357;  11  Am.  St. 
Rep.  46,  and  note  50,  51. 


Wilhitb  v.  Williams. 

[41  Kansas,  288.  J 

Plkading.  —  Petition  is  Defective  and  Insufficient  which  fails  to  de- 
scribe who  ia  plaintiflF  and  who  defendant,  either  in  the  title  or  else- 
where, except  as  it  may  appear  from  the  order  or  position  in  which  the 
names  are  placed  in  the  heading,  and  which  omits  to  name  the  pleading 
by  inserting  the  word  "  petition  "  after  the  title  of  the  cause,  as  posi- 
tively required  by  the  Kansas  code. 

Replevin.  —  Petition  in  Action  of  Replevin  Which  Fails  to  Alleqb 
the  unlawful  detention  of  the  property  by  the  defendant  as  against  the 
plaintiflF  is  fatally  defective,  and  should  be  so  held,  even  upon  objection 
to  the  introduction  of  any  evidence  made  at  the  beginning  of  the  trial; 
and  the  fact  that  the  affidavit  filed  in  the  case  to  obtain  an  order  of  de- 
livery contained  such  an  allegation  will  not  cure  the  defect  in  the  pe- 
tition. 

Exemptions.  —  Horsb,  Harness,  and  Buggy  or  Insurance  Agent,  bought 
by  him  and  used  for  the  purpose  of  carrying  on  his  business,  and  neces- 
sary to  the  successful  prosecution  thereof,  are  exempt  under  subdivisions 
5  and  8  of  section  3  of  the  Kansas  act,  relating  to  exemptions,  the  claim- 
ant being  a  resident  of  the  state  and  the  head  of  a  family.  The  horse  is 
exempt  as  within  the  description  of  animals  named  in  said  subdivision  5 
as  absolutely  exempt,  and  the  buggy  and  harness  must  be  held  to  be 
within  the  description  of  tools  and  implements  used  and  kept  by  the 
debtor  for  the  purpose  of  carrying  on  his  business,  and,  therefore,  exempt 
under  said  subdivision  8. 

Replevin  for  a  horse,  harness,  and  buggy,  brought  by  Wil- 
liams against  Wilhite,  as  sheriff,  who  filed  a  general  denial. 
At  the  commencement  of  the  trial,  which  was  had  without  a 
jury,  Wilhite  objected  to  the  introduction  of  any  evidence,  for 
the  reason  that  the  petition  did  not  state  facts  sufl&cient  to 
constitute  a  cause  of  action.  The  objection  was  overruled, 
and  an  exception  taken.  Other  facts  appear  in  the  opinion. 
Upon  the  evidence  introduced  by  the  parties,  the  court  found 
for  the  plaintiff,  and  the  rulings  of  the  court  are  assigned  for 
error. 

Kellogg  and  Sedgwick,  for  the  plaintiff  in  error. 

Cunningham  and  McCarty,  for  the  defendant  in  error. 
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Johnston,  J.  The  insufficiency  of  the  petition  is  first  pre- 
sented, and  that  it  is  fatally  defective  will  be  readily  seen.  It 
fails  to  describe  who  is  plaintiff  and  who  is  defendant,  either 
in  the  title  or  elsewhere,  except  as  it  may  appear  from  the 
order  or  position  in  which  the  names  are  placed  in  the  head- 
ing. Then  there  is  an  omission  to  name  the  pleading  by  in- 
serting the  word  "  petition  "  after  the  title  of  the  cause,  as  the 
code  positively  requires.  As  the  case  comes  to  us,  probably 
neither  of  these  objections  is  so  serious  as  to  be  fatal;  but  an- 
other and  more  serious  one  is  raised  by  the  objection  to  the 
introduction  of  any  testimony,  which  was  made  at  the  begin- 
ning of  the  trial.  It  is  nowhere  stated  that  Wilhite  unlaw- 
fully detained  the  property  from  the  plaintiff,  nor  is  it  even 
alleged  that  he  had  it  in  possession  in  any  way  or  for  any 
purpose.  The  gist  of  the  action  of  replevin  under  our  code 
is  the  unlawful  detention  of  the  property  by  the  defendant  as 
against  the  plaintiff;  and  to  maintain  the  action,  the  plaintiff 
must  allege  this  fact  in  his  petition:  Wilson  v.  Fuller,  9  Kan. 
176;  Hoisington  v.  Armstrong,  22  Id.  110. 

There  is  a  recitation  in  the  record  that  the  affidavit  filed  in 
the  case  was  "in  due  form  of  law,  and  sufficient";  and  it  is 
suggested  that,  being  so,  it  must  have  contained  the  allegation 
that  the  property  was  wrongfully  detained  by  the  defendant, 
and  that  this  would  cure  the  defect  in  the  petition.  In  an  ac- 
tion of  replevin  in  justice  court,  the  affidavit  may  be  treated 
as  a  bill  of  particulars,  because  the  statute  does  not  require 
any  additional  pleading  to  be  filed  in  such  an  action  before  a 
justice  of  the  peace:  Starr  v.  Hinshaw,  23  Kan.  532;  but  not 
so  in  the  district  court,  where  the  petition  cannot  be  dispensed 
with.  There  the  purpose  of  the  affidavit  is  to  obtain  an  order 
of  delivery,  and  its  allegations  cannot  be  used  to  supplement 
or  supply  the  material  averments  required  to  be  stated  in  the 
petition.  It  is  no  part  of  the  pleadings  in  the  case,  and  the 
facts  stated  therein  form  no  part  of  the  issues  unless  contained 
in  the  pleadings:  Crawford  v.  Furlong,  21  Id.  698;  Hoisington 
v.  Armstrong,  22  Id.  110.  Granting,  then,  that  the  affidavit 
contained  this  most  important  allegation,  it  did  not  strengthen 
the  petition,  nor  did  any  subsequent  pleading  in  the  case 
supply  what  was  lacking,  as  the  defendant  answered  by  a 
general  denial.  While  a  petition  is  to  be  liberally  construed 
when  its  sufficiency  is  only  raised  by  an  objection  to  the  in- 
troduction of  any  evidence,  yet  the  defect  in  this  petition  is  so 
great,  by  failing  to  state  inferentially  or  otherwise  a  wrongful 
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detention  by  the  defendant,  that  the  court  should  have  sus- 
tained the  objection;  and  hence  there  must  be  a  reversal. 

As  the  petition  can  be,  and  doubtless  will  be,  amended  when 
the  case  is  remanded,  we  have  concluded  to  examine  the  prin- 
cipal point  of  controversy  between  the  parties  upon  the  merits 
of  the  action,  which  is  the  exemption  of  the  property  seized 
and  sold  by  the  plaintiff  in  error.  Williams  was  the  head  of 
a  family,  and  his  occupation  was  soliciting  life  insurance  in 
Emporia  and  in  the  surrounding  country,  embracing  Lyon 
and  adjoining  counties.  He  purchased  the  horse,  harness,  and 
buggy  for  the  purpose  of  carrying  on  his  business,  for  which 
they  were  adapted,  and  they  were  being  so  used  when  the 
sheriff  levied  upon  them.  In  regard  to  the  horse,  there  can  bo 
no  question  that  it  was  exempt  under  the  fifth  subdivision  of 
section  3  of  the  act  relating  to  exemptions.  The  language  em- 
ployed in  that  clause  is  general,  and  evidently  the  legislature 
did  not  intend  to  restrict  the  exemption  to  persons  pursuing 
any  particular  occupation,  or  those  making  any  particular  use 
of  the  property  therein  mentioned,  or  to  any  particular  class 
of  debtors,  except  that  they  must  be  residents  of  the  state  and 
heads  of  families.  Every  person  who  resides  in  the  state  and 
is  the  head  of  a  family  is  entitled  to  the  benefits  of  the  exemp- 
tion, and  the  animals  and  articles  therein  named  are  absolutely 
exempt  to  him,  regardless  of  their  use  or  of  his  occupation: 
Nuzman  v.  Schooley,  36  Kan.  177. 

It  is  equally  clear  that  the  buggy  and  harness  were  exempt 
to  the  debtor  under  subdivision  8  of  section  3  of  the  same 
act,  which  provides  that  there  shall  be  exempt  "the  necessary 
tools  and  implements  of  any  mechanic,  miner,  or  other  person, 
used  and  kept  for  the  purpose  of  carrying  on  his  trade  or  busi- 
ness, and  in  addition  thereto  stock  in  trade  not  exceeding  four 
hundred  dollars  in  value."  Applying  the  liberal  construction 
to  which  exemption  laws  are  entitled,  and  which  this  court 
has  always  given  them,  the  business  of  soliciting  insurance  is 
within  the  statute  quoted,  and  the  buggy  and  harness  must  be 
held  to  be  within  the  description  of  tools  and  implements  used 
and  kept  by  the  debtor  for  the  purpose  of  carrying  on  his  busi- 
ness. This  view  was  substantially  held  in  Davidson  v.  Sechristy 
28  Kan.  324  (232).  There  a  resident  of  the  state,  not  the  head 
of  a  family,  who  was  an  insurance  agent  and  abstractor  of 
titles,  claimed  that  an  iron  safe,  a  cabinet  and  table,  and  a  set 
of  abstracts,  were  exempt  as  the  necessary  tools  and  instru- 
ments used  and  kept  for  carrying  on  his  business.     The  ex- 
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emption  was  claimed  under  the  third  clause  of  section  4,  and 
the  language  there  employed  is  almost  identical  with  sub- 
division 8  of  section  3,  giving  the  exemption  to  heads  of 
families,  and  which  has  been  quoted.  It  was  held  by  the 
court  that  the  phrase  "mechanic,  miner,  or  other  person" 
was  sufficiently  broad  to  include  the  insurance  agent,  and 
that  the  property  named  came  within  the  description  of  tools 
and  instruments  used  and  kept  for  the  purpose  of  carrying  on 
his  trade  or  business,  and  that  a  contrary  holding  would  not 
be  in  accordance  with  the  beneficent  design  of  the  exemption 
laws.  This  interpretation  applies  to  the  case  in  hand,  and  is 
controlling.  The  early  case  of  Gordon  v.  Shields,  7  Kan.  320, 
is  referred  to  as  an  authority  against  this  interpretation.  The 
only  question  before  the  court  in  that  case  was  whether  a  buggy 
was  included  in  the  term  "  wagon,"  as  used  in  the  sixth  sub- 
division of  section  3.  It  is  true  that  the  party  claiming  the 
exemption  in  that  case  was  an  insurance  agent,  and  the  prop- 
erty claimed  was  used  in  carrying  on  his  business  as  such 
agent;  yet  the  property  was  not  claimed  to  be  exempt  under 
the  eighth  subdivision  of  the  section,  and  it  received  no  con- 
sideration or  interpretation  from  the  court.  This  is  made  more 
apparent  in  the  concurring  opinion  of  Mr.  Justice  Valentine, 
who  states  that  in  his  opinion  the  property  might  have  been 
claimed  under  the  eighth  subdivision  of  the  section;  but  as 
that  question  was  not  raised  by  counsel,  possibly  the  court  was 
not  required  to  examine  it. 

We  think  the  court  correctly  held  the  property  to  be  exempt, 
but  for  the  error  heretofore  mentioned  the  judgment  must  be 
reversed,  and  the  cause  remanded  for  such  further  action  as 
the  parties  hereto  desire  to  take. 


Exemptions.  —  As  to  the  law  exempting  tools  from  execution,  see  ex- 
tended note  to  Kilbum  v.  Demming,  21  Am.  Dec.  545-554;  Abraham  y.  Daven- 
port, 73  Iowa,  111;  5  Am.  St.  Rep,  665;  Watson  v.  Lederer,  11  Col.  577;  7 
Am.  St.  Rep.  263,  and  note  267;  Mui-phy  v.  Harris,  77  Cal.  194;  Baker  v. 
Willis,  123  Mass.  194;  25  Am.  Rep.  61,  and  extended  note  63-67;  Richarda  v. 
Hubbard,  59  N.  H.  158;  47  Am.  Rep.  188,  and  note  190-192. 

Replevin  —  Plbadino.  — The  complaint  in  replevin  must  allege  that  the 
goods  are  plaintiflf's  property,  and  were  taken  out  of  his  possession:  Luther  v. 
Arnold,  8  Rich.  24;  62  Am.  Dec.  422.  Compare  Oleson  v.  Merrill,  20  Wis. 
462;  91  Am.  Dec.  428;  Pattison  v.  Adams,  7  Hill,  126;  42  Am.  Dec.  59;  Morri* 
V.  Burley,  74  Iowa,  45;  Affierbach  v.  McOovern,  79  Cal.  268. 

Remedy  or  a  Debtor  whose  Exemption  Riqhts  have  beqn  Disrb- 
OARDED:  See  extended  note  to  Van  Drttor  v.  King,  75  Am.  Dec.  645-653. 
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La  Clef  v.  City  of  Concordia. 

[41  Kansas,  823.J 

MimioiPAL  Corporations.  —  City  is  not  Liable  to  Personal  Action  for 
injuries  resulting  from  the  enforcement  of  the  public  laws  aflfecting  the 
state  at  large. 

Municipal  Corporations.  —  Cut  is  not  Liable  in  Damages  to  a  person 
who  was  confined  in  the  city  prison  upon  a  conviction  for  disturbing  the 
peace  and  quiet  of  the  city,  and  who  sustained  injuries  by  reason  of  the 
bad  condition  of  the  prison  or  the  negligence  of  the  officer  in  charge 
thereof. 

Action  brought  by  La  Clef  against  the  city  of  Concordia  to 
recover  damages  for  injuries  sustained  by  reason  of  being  com- 
mitted to  the  city  prison  by  the  defendant.  The  petition  al- 
leged in  substance  that  the  plaintiff  was  arrested,  tried  for, 
and  found  guilty  of  the  offense  of  disturbing  the  peace  and 
quiet  of  the  city  of  Concordia;  that  he  was  subjected  to  a  fine, 
and  adjudged  to  pay  the  costs,  but  was  unable  to  do  so,  and 
was,  upon  a  commitment  issued  by  the  police  judge  of  the 
city,  committed  to  the  city  prison,  and  was  there  kept  from 
the  fifteenth  until  the  seventeenth  day  of  November;  that  at 
the  time  of  his  arrest  and  commitment  he  was  a  robust  man, 
in  good  health;  that  the  city  prison  was  an  open  building,  with 
cracks  therein  which  admitted  the  cold,  and  was  not  provided 
with  any  means  of  heating,  and  that  during  all  of  said  time  he 
was  confined  therein  he  was  without  any  fire,  and  was  unpro- 
vided with  bedding  by  which  to  keep  warm;  that  during  said 
time  the  weather  was  severely  cold,  the  thermometer  showing 
ten  degrees  below  zero,  and  while  thus  exposed  he  contracted 
a  cold,  resulting  in  consumption,  which  is  now  incurable.  The 
defendant  demurred  to  the  petition,  upon  the  ground  that  it 
did  not  state  a  cause  of  action;  and  the  demurrer  was  sus- 
tained.    The  plaintiflF  complains  of  this  ruling. 

S.  D.  HotLston  and  B.  R.  Anderson,  for  the  plaintiff  in  error. 

Laing  and  Wrong,  for  the  defendant  in  error. 

Clogston,  C.  For  the  purposes  of  this  case  it  will  be  pre- 
sumed that  the  plaintiff'  has  sustained  the  injuries  complained 
of,  and  that  his  petition  is  in  all  respects  sufficient  to  entitle 
him  to  recover,  if  the  city  is  liable  for  this  class  of  injuries. 
It  has  already  been  held  in  this  state  that  counties  are 
not  liable  for  injuries  of  this  kind:  Pfefferle  v.  CommWs  of 
Lyon  Co.,  39  Kan.  432.  And  this  seems  to  be  the  doctrine 
universally  held  elsewhere:  Wehn  v.  Gage,  5  Neb.  494;  25  Am. 
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Rep.  497 J  Crowell  v.  Sonoma  Co.,  25  Cal.  313;  Miller  v.  Iron 
Co.,  29  Mo.  122;  Waltham  v.  Kemper,  55  111.  346;  8  Am.  Rep. 
652;  Brabham  v.  Supervisors,  54  Miss.  363;  28  Am.  Rep.  352; 
Winbigler  v.  Los  Angeles,  45  Cal.  36.  But  it  is  urged  that  a 
diflferent  rule  prevails  in  respect  to  cities  and  other  public 
corporations,  and  that  they  are  not  such  political  divisions  of  a 
state  as  to  entitle  them  to  immunity  from  damages  for  injuries 
such  as  complained  of.  It  is  not  claimed  that  there  is  any 
statute  making  it  the  duty  of  a  city  of  the  third  class,  to 
which  class  the  defendant  belongs,  to  keep  and  maintain  com- 
fortable and  safe  city  prisons,  and  no  charter  has  been  shown 
requiring  this  duty  of  the  defendant.  Where  such  duties  are 
imposed  by  law  upon  municipal  corporations,  they  then  be- 
come liable  when  the  duty  enjoined  relates  to  some  act  in  the 
doing  of  which  the  city  has  some  special  interest  apart  from 
the  public  generally:  Sawyer  v.  Corse,  17  Gratt.  230;  99  Am. 
Dec.  445;  Merrifield  v.  Worcester,  110  Mass.  216;  14  Am.  Rep. 
592;  Emery  v.  Lowell,  104  Mass.  13.  But  where  such  duties 
relate  to  acts  which  in  their  nature  are  for  the  benefit  of  the 
public  as  well  as  the  citizens  of  the  city,  then  no  responsibil- 
ity follows  that  can  be  enforced  by  private  action:  Pfefferle  v. 
CommWs  of  Lyon  Co.,  39  Kan.  432;  Gould  v.  Topeka,  32  Id. 
485;  49  Am.  Rep.  496;  Washington  v.  Gregson,  31  Kan.  99; 
Bigelow  v.  Randolph,  14  Gray,  541;  Hill  v.  Boston,  122  Mass. 
344;  23  Am.  Rep.  332;  Eastman  v.  Meredith,  36  N.  H.  284; 
72  Am.  Dec.  362;  Hamilton  v.  Michels,  7  Ohio  St.  109;  3  Har- 
rison, 121;  Finch  v.  Board,  30  Ohio  St.  37;  27  Am.  Rep.  414; 
Flori  V.  St.  Louis,  69  Mo.  341;  33  Am.  Rep.  504;  Western  Col- 
lege V.  Cleveland,  12  Ohio  St.  375. 

The  distinction  between  an  act  done  by  a  city  in  a  public 
capacity  and  as  a  part  of  the  political  subdivisions  of  a  state, 
and  for  an  act  done  for  its  private  advantage,  and  relating  to 
things  in  which  the  state  at  large  has  no  interest,  is  clearly 
defined,  and  is  well  recognized:  Western  Sav.  Soc.  v.  Philadel- 
phia, 31  Pa.  St.  185;  72  Am.  Dec.  730;  Maximilian  v.  Mayor 
of  New  York,  62  N.  Y.  160;  20  Am.  Rep.  468;  Bailey  y.  Mayor 
of  New  York,  3  Hill,  531;  38  Am.  Dec.  669. 

In  Hill  V.  Boston,  supra,  it  was  said:  "The  examination  of 
the  authorities  confirms  us  in  the  conclusion  that  a  duty 
which  is  imposed  upon  an  incorporated  city,  not  by  the  terms 
of  its  charter,  nor  for  the  profit  of  the  corporation,  pecuniarily 
or  otherwise,  but  upon  the  city  as  the  representative  and  agent 
of  the  public,  and  for  the  public  benefit,  as  by  a  general  law 


Jan.  1889.]  Studebaker  v.  Johnson.  287 

applicable  to  all  cities  and  towns  in  the  commonwealth,  and 
a  breach  of  which,  in  the  case  of  a  town,  would  give  no  right 
of  private  action,  is  a  duty  owing  to  the  public  alone,  and  a 
breach  thereof  by  a  city,  as  by  a  town,  is  to  be  redressed  by 
prosecutions  in  behalf  of  the  public,  and  will  not  support  an 
action  by  an  individual,  even  if  he  sustains  special  damage 
thereby." 

This  seems  to  be  the  current  of  authority  everywhere,  that 
a  city,  while  acting  as  a  political  part  of  the  state  in  suppress- 
ing crime  and  immorality,  in  the  preservation  of  peace  and 
good  order,  is  not  liable  for  its  acts,  although  negligently 
committed  by  the  city  or  its  agents.  And  with  the  exception 
above  noted,  the  city  stands  in  the  same  catalogue  with  coun- 
ties, townships,  and  other  quasi  municipal  corporations  in  this 
respect,  and  is  not  liable  to  a  personal  action  for  injuries  re- 
sulting from  the  enforcement  of  the  public  laws  affecting  the 
state  at  large. 

It  is  therefore  recommended  that  the  judgment  of  the  court 
below  be  affirmed. 

By  the  Court.    It  is  so  ordered. 

Jails  Neolioentlt  Kbpt.  —  Counties  are  not  liable  to  the  inmates  of  its 
jail,  which  is  kept  in  such  a  condition  that  they  are  made  sick:  P/efferle  v. 
Commissioners,  39  Kan.  432;  Stuart  v,  Supej-visors,  83  111.  341;  25  Am.  Rep. 
397.  Compare  Wehn  v.  Commissioners,  5  Neb.  494,  25  Am.  Rep.  497,  as  to 
whether  a  county  is  liable  for  a  badly  kept  jail  which  is  injurious  to  persons 
who  are  not  inmates  thereof.  Compare  also  Arkadelphia  v.  Windham^  49 
Ark.  139;  4  Am.  St.  Rep.  32,  and  cases  collected  in  note  35;  Miller  v.  City 
of  St.  Paul,  38  Minn,  134;  Chope  v.  Eureka  City,  78  Cal.  588;  12  Am.  St. 
Rep.  113,  and  particularly  the  cases  cited  in  note  114,  115. 


Studebaker  v,  Johnson. 

[41  Kansas,  S26.J 

Sherhts.  —  It  is  Dxjtt  of  Sheriff,  at  Time  of  Makinq  Salb,  to  Col- 
lect THE  PuKCHASB-HOMET,  and  where  he  fails  to  collect  all  of  the  pur- 
chase-money at  a  sale  of  real  estate  made  by  him  on  an  order  of  sale, 
and  afterward  makes  his  return  showing  such  sale  to  have  been  regular, 
and  allows  it  to  be  confirmed,  it  is  then  too  late  for  him  to  contradict 
th«  recitals  of  his  return  by  showing  that  be  has  not  received  the  pur- 
ehase-money. 

Sheriffs  —  Liabilitt  of  Sitrbties  ok  Official  Bonds  of.  —  A  sheriflF 
■old  real  estate  on  an  order  of  sale,  but  failed  to  collect  all  the  purchase- 
money,  and  made  his  return.  Before  confirmation  of  the  sale  his  term 
ci  office  expired,  and  he  was  re-elected  to  the  office,  and  the  sale  was 
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then  confirmed,  and  the  property  conveyed  to  the  purchaser.  In  an  ac- 
tion against  the  sheriff  and  the  sureties  on  his  oflScial  bond  for  his  second 
term,  it  was  held  that  the  sureties  were  not  liable  for  the  money  which 
the  sheriff  failed  to  collect  at  such  sale,  which  was  during  his  first  term 
of  oflQce,  but  that  the  sheriff  himself  was  liable  therefor  independently 
of  such  bonds. 

Action  brought  by  the  plaintiffs,  Studebaker  and  others, 
against  Johnson,  as  sheriff,  and  the  sureties  on  his  ofl&cial 
bond,  to  recover  a  balance  of  the  purchase-money  of  lands 
sold  by  Johnson,  as  sheriff,  on  an  order  of  sale,  and  which 
balance  he  failed  to  collect  at  the  time  of  sale.  Other  facts 
appear  in  the  head-note  and  opinion.  Judgment  was  rendered 
for  the  defendants,  and  the  plaintiffs  bring  the  case  up  for 
review. 

R.  S.  Hanley,  for  the  plaintiffs  in  error. 

C.  Angevine^  for  the  defendants  in  error. 

Clogston,  C.  Plaintiffs  contend  that  upon  the  findings  of 
fact  found  by  the  court,  they  were  entitled  to  a  judgment 
against  Johnson,  as  sheriff,  and  the  sureties  on  his  official 
bond.  Whatever  money  was  received  by  Johnson,  as  sheriff, 
under  the  order  of  sale  was  received  during  his  first  term  of 
ofl&ce.  This  money  was  duly  paid  over  to  the  plaintiffs.  It 
was  his  duty,  however,  at  the  time  of  making  the  sale,  to  col- 
lect all  of  the  purchase-money;  and  where  a  sheriff  fails  to 
collect  all  of  the  purchase-money  at  a  sale  made  by  him  under 
an  order  of  sale,  and  afterward  makes  his  return  showing  such 
sale  to  have  been  regular,  and  allows  the  same  to  be  con- 
firmed, it  is  then  too  late  for  him  to  contradict  the  recitals  of 
his  return:  Fergusons.  Tutt,  8  Kan.  370;  Thompson  v.  St.  Jo- 
seph  etc.  Building  Asa^n,  23  Id.  209.  It  being  his  duty  to 
receive  the  money  at  the  time  of  the  sale,  which  was  during 
his  first  term  of  ofl&ce,  the  sureties  on  his  second  bond,  exe- 
cuted afterward,  would  not  be  liable,  although  the  sale  was 
confirmed  and  a  deed  to  the  property  made  during  the  term  of 
ofl&ce  for  which  they  gave  bond.  Therefore,  as  to  the  judg- 
ment against  the  sureties  on  the  second  bond,  or  bond  sued 
on,  it  must  be  affirmed. 

Plaintiffs,  however,  insist  that  as  their  petition  set  forth  the 
entire  transaction,  and  showed  the  liability  of  the  sheriff  for 
the  balance  of  the  purchase-money,  they  are  entitled  to  a  judg- 
ment against  Johnson,  as  sheriff,  for  the  money.  In  this  we 
think  the  plaintiffs  are  correct.     He  was  liable  to  the  plaintiffs 
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for  the  remainder  of  the  purchase-money,  and  no  cause  of  ac- 
tion would  exist  upon  either  bond  unless  the  sheriff  would 
have  been  liable  had  no  bond  been  given.  The  sheriff's  lia- 
bility is  not  fixed  by  the  bond,  but  he  is  liable  for  his  official 
acts,  or  for  the  non-performance  of  such  things  as  the  law 
makes  it  his  duty  to  do,  independently  of  his  bond:  Forsythe 
V.  Ellis,  4  J.  J.  Marsh.  298;  20  Am.  Dec.  218.  Johnson  and 
his  bondsmen  are  liable  for  his  official  acts  during  the  first 
term  of  his  office,  and  are  liable  for  all  money  received  by 
him  during  that  term  of  office,  and  liable  for  all  money  which 
it  was  his  duty  to  collect  upon  this  sale;  but  as  the  record 
shows  that  there  were  some  other  matters  which  the  court  did 
not  pass  upon,  and  also  shows  that  there  were  some  other  pay- 
ments made  to  the  plaintiffs  in  addition  to  the  two  hundred 
dollars  received  at  the  sale  by  the  sheriff"  and  turned  over  by 
him  to  the  plaintiff's,  and  that  a  certain  tax-sale  certificate 
upon  the  property  sold  under  the  order  of  sale  was  assigned 
to  them  by  the  purchasers  at  the  sheriff's  sale,  which  was 
afterward  redeemed,  and  the  money  received  by  the  plaintiffs, 
which  of  course  they  would  have  to  account  for,  —  for  these 
reasons  a  new  trial  must  be  ordered.  It  is  therefore  recom- 
mended that  the  judgment  of  the  court  below  be  reversed, 
and  the  cause  remanded  for  a  new  trial,  according  to  the  views 
herein  expressed. 

By  the  Court.    It  is  so  ordered. 


Shbriit's  Kkturn  is  Conclusivk,  as  a  general  rale,  between  the  inter* 
ested  parties  and  their  privies:  Tillmann  v.  Davis,  28  6a.  494;  73  Am.  Dec 
786;  Fairfield  v.  Paine,  23  Me.  498;  41  Am.  Dec.  357;  Beynolda  v.  Ingenoll,' 
11  Smedes  &  M.  249;  49  Am.  Dec.  57;  Phillipi  v.  EIukII,  14  Ohio  St.  240;  84 
Am.  Dec.  373;  McDonald  v.  Leetoright,  31  Mo.  29;  77  Am.  Dec.  631;  SUwart 
V.  Stringer,  41  Mo.  400;  97  Am.  Dec.  278.  A  sherifif's  return  that  he  has  col- 
lected a  certain  amount,  or  has  taken  a  purchaser's  bond  for  a  certain  amount 
is  a  perpetual  bar  to  a  second  execution:  McQli.ee  v.  Ellis,  4  Litt.  244;  14  Am. 
Dec.  124. 

SHKRirFs.  — Aa  TO  What  Diligencb  is  Required  of  a  Sheriff  in  serr- 
ing  an  execution,  see  extended  note  to  McDonald  r.  Neilsen,  14  Am.  Dec. 
466,  467;  extended  note  to  People  v.  Palmer,  95  Id.  423-441;  Oraben/ieimer 
▼.  Budd,  40  La.  Ann.  107. 

Sheriff's  Bond  does  not  Increase  his  Liability,  and  he  is  no  mor« 
liable  for  non-feasance  nor  misfeasance  in  his  official  duties  with  a  bond  than 
without  one:  F&rsyihe  v.  Ellis,  4  J.  J.  Marsh.  298;  20  Am.  Dec.  218. 

SCRETIES,  AS  to  THEIR  LIABILITY   UPON   SUCCESSIVE   OFFICIAL   BONDS,  8M 

extended  note  to  Craipn  v.  Commonwealth,  10  Am.  St.  Rep.  843-860. 
AM.  ST.  K«p.,  Vol.  XIII.  — 19 
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City  of  Parsons  v.  Lindsay. 

[41  Kansas,  336.] 

Sunday  is  Dies  non  Juridicus,  by  common  law,  aud  all  judicial  proceed- 
ings which  take  place  on  that  day,  where  the  common-law  rule  is  in 
force,  are  void. 

Sunday.  —  Verdict  of  Jury  may  be  Received  on  Sunday,  but  a  judg- 
ment rendered  on  that  day  is  void,  and  cannot  be  enforced  or  sustained. 

Common  Law,  as  Modified  by  constitutional  and  statutory  law,  judicial  de- 
cisions, and  the  condition  and  wants  of  the  people,  is  enforced  in  Kaasa« 
in  aid  of  the  general  statutes. 

Kimhall  and  Osgood,  for  the  plaintiff  in  error. 

II.  0.  Webb  and  E.  C.  Ward,  for  the  defendant  in  error. 

HoRTON,  C.  J.  This  action  was  brought  by  W.  H.  Lindsay 
against  the  city  of  Parsons,  for  injuries  resulting  from  a  fall 
alleged  to  have  been  caused  by  a  defective  street  crossing. 
The  action  was  commenced  on  the  eleventh  day  of  October, 
1879;  a  trial  was  had  at  the  February  term,  1880,  of  the  dis- 
trict court,  and  judgment  for  the  plaintiff  for  $3,000  and  costs; 
this  judgment  was  reversed  by  this  court  at  its  July  term  for 
1881,  and  the  cause  remanded  for  a  new  trial:  26  Kan.  426. 
Another  trial  was  had  before  the  court,  with  a  jury,  at  a 
special  term,  commencing  on  the  tenth  day  of  November, 
1883;  a  verdict  was  returned  by  the  jury  at  three  o'clock,  p.  m., 
on  Sunday,  the  eleventh  day  of  November,  1883,  in  favor  of  the 
plaintiff,  and  assessing  his  damages  at  $1,000;  on  the  same 
day  the  court  discharged  the  jury,  and  rendered  judgment  in 
favor  of  the  plaintiff,  upon  the  verdict,  for  the  sum  of  $1,000, 
and  costs  taxed  at  $565.50;  on  the  same  day  a  motion  for  a 
new  trial  was  filed  by  the  defendant,  but  the  hearing  of  the 
motion  was  continued  until  the  February  term  for  1884;  on 
the  29th  of  February  this  motion  was  heard  and  overruled; 
the  defendant  excepted,  and  brings  the  case  here;  while  pend- 
ing in  this  court,  W.  H.  Lindsay  died,  and  the  action  has  been 
revived  in  the  name  of  Zerelda  P.  Lindsay,  his  administra- 
trix. 

The  defendant  alleges  that  the  judgment  is  null  and  void, 
because  it  was  pronounced  on  Sunday. 

At  the  time  the  judgment  was  rendered,  the  law  in  force 
provided  that  the  regular  term  of  the  court  in  the  fall  of  1883 
should  commence  on  the  second  Monday  in  November,  which 
in  1883  came  on  the  twelfth  day  of  the  month.     It  is  well 
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settled  that  the  verdict  of  a  jury  may  be  received  on  Sunday: 
Stone  V.  Bird,  16  Kan.  488;  Reid  v.  State,  53  Ala.  402;  25  Am. 
Rep.  627.  By  some  of  the  courts  the  reason  assigned  for  the 
validity  of  such  a  verdict  is,  that  the  rendition  and  receiving 
are  a  work  of  necessity;  by  others,  that  it  is  merely  a  ministe- 
rial act,  and  not  within  the  prohibition  relating  to  judicial  acts 
on  Sunday:  Coleman  v.  Henderson,  Litt.  Sal.  Cas.  171;  12  Am. 
Dec.  290-295.  The  acceptance  of  a  verdict,  however,  is  not 
equivalent  to  a  judgment,  but  the  rendition  of  a  judgment 
thereon  is  a  judicial  act. 

By  the  common  law,  Sunday  is  dies  non  juridicus,  and  there- 
fore all  judicial  proceedings  which  take  place  on  that  day, 
where  the  common-law  rule  is  in  force,  are  void.  The  com- 
mon-law rule  of  the  invalidity  of  judicial  proceedings  on  Sun- 
day is  impliedly  recognized  by  the  provisions  of  our  statute: 
Blair  v.  Shew,  24  Kan.  280;  Morris  v.  Shew,  29  Id.  661  (472). 
The  common  law,  as  modified  by  constitutional  and  statutory 
law,  judicial  decisions,  and  the  condition  and  wants  of  the 
people,  is  enforced  in  this  state  in  aid  of  the  general  statutes: 
Comp.  Laws  1885,  c.  119,  sec.  3. 

After  midnight  of  the  tenth  day  of  November,  1883,  another 
day  (Sunday)  had  commenced, — -a  day  not  judicial,  and  one 
on  which  the  courts  are  not  authorized  to  render  judgments. 
The  judgment  being  void,  it  cannot  be  enforced  or  sustained: 
Blood  V.  Bates,  31  Vt.  147;  Allen  v.  Godfrey,  44  N.  Y.  433; 
Chapman  v.  State,  5  Blackf.  Ill;  Arthur  v.  Mosby,  2  Bibb, 
689. 

The  judgment  of  the  district  court  will  therefore  be  re- 
versed. 

JxTDiciAL  Acts  Donk  ok  Sundat,  what  are  valid  and  what  not:  See  ex- 
tended note  to  Coleman  v.  Henderson,  12  Am.  Dec.  290;  note  to  Myers  v. 
Meinrath,  3  Am.  Rep.  371,  372.  A  verdict  may  be  received  upon  Sunday: 
Reid  V.  State,  53  Ala.  402;  25  Am.  Rep.  627.  Nor  is  an  indictment  void  be- 
cause it  is  dated  on  Sunday:  State  v.  j^orton,  16  Or.  1U5. 

Common  Law  of  England,  except  ao  far  as  modified  and  abolished  by 
statute,  when  applicable  to  the  circumstances,  is  the  law  of  Alabama:  Bar- 
low V.  Lambert,  28  Ala.  704;  65  Am.  Dec.  374;  of  Kentucky:  Lathrop  v.  CoTn- 
mercial  Bank,  8  Dana,  1 14;  33  Am.  Dec.  481 ;  of  Louisiana,  in  criminal  matters: 
Stale  V.  McCoy,  8  Rob.  (La.)  545;  41  Am.  Dec.  301;  of  Massachusetts:  Com- 
monwealth V.  York,  9  Met.  93;  43  Am.  Dec.  373;  of  Michigan:  Stout  v.  Keyes, 
2  Doug.  (Mich.)  184;  43  Am.  Dec.  465;  Lorman  v.  bemon,  8  Mich.  18;  77 
Am.  Dec.  435;  of  Mississippi:  Vkkahurg  etc.  R.  R.  Co.  v.  Potion,  31  Miss.  156; 
66  Am.  Dec.  552;  Hemingway  v.  Scales,  42  Miss.  1;  97  Am.  Dec.  425;  of  New 
Hampshire:  State  v.  Moore,  26  N.  H.  448;  59  Am.  Dec.  354;  of  Pennsylvania: 
Pennock's  Estate,  20  Pa.  St.  268;  59  Am.  Dec.  718;  of  Texas:   Hyde  v.  State, 
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16  Tex.  445;  67  Am.  Dec.  630;  of  the  United  States:  Note  to  City  Council  v. 
Benjamin,  49  Id.  618. 

Common  Law.  —  Our  ancestors  adopted  only  that  part  of  the  common  law 
which  was  applicable  to  their  condition:  Harkness  v.  Sears,  26  Ala,  493;  62 
Am.  Dec.  742.  Statutes  and  constitutions  must  be  construed  with  reference 
to  common  law,  so  as  to  make  no  change  not  expressly  declared:  McOinnis  v. 
State,  9  Humph.  43;  49  Am.  Dec.  697;  People  v.  Palmer,  109  N.  Y.  110;  4 
Am.  St.  Rep.  423;  State  v.  Wilson,  43  N.  H.  415;  82  Am.  Dec.  163. 

Common  Law  is  Ordinarily  Presumed  to  Exist  in  the  states  of  the 
American  Union:  Connor  v.  Trawrick,  37  Ala.  289;  79  Am.  Dec.  58;  Blystone 
V.  Burgett,  10  Ind.  28;  68  Am.  Dec.  658;  Owen  v.  Bayle,  15  Me.  147;  32  Am. 
Dec.  143;  Hougliialing  v.  Ball,  19  Mo.  84;  59  Am.  Dec.  331;  Copley  v.  Sand- 
ford,  2  La.  Ann.  335;  46  Am.  Dec.  548;  Thompson  v.  Munrow,  2  Cal.  99;  56 
Am.  Dec.  318;  Dunn  v.  Adams,  1  Ala.  527;  35  Am.  Dec.  42.  But  there  ia 
no  presumption  that  common  law  prevails  in  states  in  which  civil  govern- 
ments were  established  prior  to  their  becoming  territories  or  states  of  the 
Union:  Buchanan  v.  Hubbard,  119  Ind.  1S8. 


Bowman  v,  Phillips. 

[41  Kansas,  S64.J 

Attornet  and  Client  —  Validitt  ok  Contract  for  Services  of  AttoR' 
KEY.  — Attorneys  at  law  may  be  employed  to  defend  persons  charged  with 
crime,  where  the  alleged  offenses  are  charged  to  have  been  committed 
prior  to  the  employment,  and  their  services  may  also  be  engaged  for  fu- 
ture transactions,  where  no  wrong  is  intended  or  contemplated.  But  a 
contract  entered  into  by  attorneys  at  law  to  defend  persons  for  criminal 
offenses,  which  were  in  contemplation  of  all  the  parties  to  be  committed 
in  the  future,  is  against  public  policy,  and  void,  and  compensation  for 
services  actually  performed  under  such  contract  cannot  be  recovered. 

Attorney  and  Client  —  Contract  by  Attorneys  to  Defend  Future 
Violations  of  Prohibitory  Liquor  Law  is  Void. — The  plaintiffs, 
attorneys  at  law,  entered  into  a  contract  with  the  defendants,  who  were 
engaged  in  the  illegal  sale  of  intoxicating  liquors,  whereby  the  plaintiffs 
agreed,  for  one  year,  for  the  monthly  compensation  of  eighty  dollars, 
payable  on  the  first  day  of  each  month,  to  defend  all  cases  brought 
against  the  defendants  for  violations  of  the  prohibitory  liquor  laws. 
Services  were  actually  performed  by  the  plaintiffs  under  this  contract, 
but  they  were  paid  for  the  first  nine  months  only,  and  this  action  was 
brought  to  recover  for  their  services  for  the  last  three  months  of  the 
year.  It  was  held  that  the  contract  was  in  contravention  of  public 
policy,  and  void,  and  that  the  plaintiffs  could  not  recover  an  additional 
amount  for  their  services  which  they  actually  performed  under  the  con- 
tract, although  such  services  may  have  been  worth  more  than  the  amount 
claimed  for  the  entire  year's  work. 

Contracts.  —  As  between  Original  Parties  and  All  Parties  in  Pari 
DELicro,  the  courts  will  not  enforce  illegal  contracts,  nor  any  supposed 
rights  founded  thereon,  but  will  leave  the  parties  and  those  in  pari  de- 
Ucto  where  they  Hud  them,  and  will  leave  each  in  possession  of  what  h* 
has  already  obtained. 
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C.  S.  Bowman,  Charles  Bucher,  and  J.  W.  Ady,  plaintiflFs  in 
error,  for  themselves. 

Greene  and  Shaver,  for  the  defendants  in  error. 

Valentine,  J.  This  action  was  commenced  by  C.  S.  Bow- 
man and  Charles  Bucher,  partners  as  Bowman  and  Bucher, 
and  J.  W.  Ady,  against  W.  H.  Phillips,  James  L.  Serviss,  G. 
W.  Rogers,  and  George  E.  Clark,  to  recover  from  the  defend- 
ants the  sum  of  $240,  alleged  to  be  due  for  professional 
services  rendered  by  the  plaintiffs  as  attorneys  and  counsel- 
ors at  law.  The  case  was  tried  before  the  court  without  a 
jury,  and  judgment  was  rendered  in  favor  of  the  defendants 
and  against  the  plaintiffs  for  costs;  and  the  plaintiffs,  as 
plaintiffs  in  error,  bring  the  case  to  this  court  for  review. 

It  appears  that  on  May  5,  1883,  a  society  existed  at  New- 
ton, Kansas,  composed  of  the  defendants  and  others,  known 
as  the  Saloon  and  Druggists'  Protective  Association  of  Newton, 
Kansas.  The  members  of  the  association  were  principally 
saloon-keepers,  and  were  engaged  in  selling  intoxicating 
liquors  in  violation  of  the  prohibitory  liquor  law;  and  the 
principal  object  of  the  association  was  to  frustrate  the  law  to 
the  extent  of  evading  all  punishment  for  its  violation.  The 
plaintiffs  in  this  case  had  full  knowledge  of  all  these  things. 
On  that  day  the  plaintiffs  and  the  defendants,  with  a  few 
others,  entered  into  the  following  written  contract,  to  wit:  — 

Newton,  Kansas,  May  5,  1883. 

We,  the  undersigned  business  men  of  the  city  of  Newton, 
agree  to  pay  Messrs.  Bowman  and  Bucher  and  J.  W.  Ady  the 
sum  of  eighty  dollars  per  month,  on  the  first  day  of  each 
month,  for  the  period  of  one  year  from  May  1,  1883,  eighty 
dollars  to  be  paid  on  the  execution  hereof;  said  payments  to 
be  made  in  consideration  of  the  services  herein  agreed  to  be 
rendered. 

We,  the  undersigned  attorneys  at  law,  agree  to  defend  all 
cases  that  may  be  brought  against  George  E.  Clark,  James 
Serviss,  W.  H.  Phillips,  J.  E.  Marti,  J.  H.  Gray,  J.  H.  Pappe, 
O.  S.  Bassett,  E.  Wetzel,  and  any  others  who  may  become 
members  of  the  Saloon  and  Druggists'  Protective  Associa- 
tion of  Newton,  Kansas,  or  any  person  in  business  with  either 
of  them,  as  clerk,  partner,  or  otherwise,  for  a  violation  of  the 
prohibitory  liquor  laws  of  the  state  of  Kansas,  and  to  accept  as 
full  compensation  for  our  services  the  sums  hereinbefore  stipu- 
lated to  be  paid.     This  is  not  to  include  the  necessary  ex- 
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penses  or  outlays  on  our  part,  should  such  be  necessary,  but 
only  fees  for  professional  services.     Executed  in  duplicate. 
Bowman  and  Bucheb.        James  L.  SERVisa 
J.  W.  Ady.  W.  H.  Phillips. 

J.  H.  Pappe. 

J.  E.  Marti. 

L.  H.  Crafts. 

George  E.  Clark. 
Septeml  G.  W.  Rogers. 

Afterward,  and  within  one  year  thereafter,  various  criminal 
prosecutions  were  instituted  and  conducted  against  the  several 
members  of  the  aforesaid  Saloon  and  Druggists'  Protective 
Association  for  violation  of  the  prohibitory  liquor  law,  and 
the  plaintiflfs  in  this  action,  as  attorneys  and  counselors  at  law, 
defended  them.  Also  d  uring  that  year,  and  for  the  services  of 
the  plaintiffs  for  the  first  nine  months  thereof,  the  membors  of 
said  association  paid  to  the  plaintiffs  the  sum  of  $720,  leaving, 
as  the  plaintiflfs  claim,  still  due  to  them  on  the  aforesaid  con- 
tract, and  for  their  services  for  the  last  three  months  of  the 
aforesaid  year,  the  sum  of  $240,  for  which  sum  they  brought 
this  action.  It  is  stated  in  the  briefs  of  counsel  that  the  court 
below  decided  this  case  upon  the  theory  that  the  aforesaid 
contract  was  in  violation  of  public  policy,  and  therefore  void; 
while  the  plaintiflfs  claim  that  the  contract  is  not  in  violation 
of  public  policy,  nor  void  for  any  other  reason;  and  they  fur- 
ther claim  that  c  v  en  if  the  contract  is  void,  still  that  they 
alleged  enough  in  their  petition  and  proved  enough  on  the 
trial  to  enable  them  to  recover  in  the  action  as  upon  an  im- 
plied contract  for  the  actual  services  which  they  in  fact  per- 
formed. They  certainly  proved  that  the  services  which  they 
actually  performed  were  worth  more  than  $960,  which  is  all 
that  they  claim  for  the  entire  year's  work. 

We  think  the  contract  is  against  public  policy,  and  void. 
Of  course  attorneys  at  law  may  be  employed  to  defend  per- 
sons charged  with  crime,  where  the  alleged  oflfenses  are  charged 
to  have  been  committed  prior  to  the  employment.  An  attor- 
ney's services  may  also  be  engaged  for  future  transactions, 
where  no  wrong  is  intended  or  contemplated;  and  in  all  cases 
good  faith  and  innocence  will  be  presumed  until  the  contrary 
appears.  Also,  where  a  contract  is  not  in  violation  of  public 
policy,  nor  in  any  matter  tainted  with  immorality  or  illegal- 
ity, and  services  are  performed  or  benefits  conferred  under  it, 
but  the  contract  is  void  because  of  some  want  of  power  in  one 
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or  both  the  parties  to  make  it,  or  void  because  of  some  irregu- 
larity in  its  execution,  a  contract  will  be  implied  and  a  promise 
assumed  that  the  party  benefited  shall  pay  for  all  benefits 
which  he  has  actually  received  under  the  void  contract.  Or 
if  no  contract  is  expressly  made,  but  services  are  nevertheless 
performed  or  benefits  actually  conferred,  with  the  knowledge 
and  consent  of  the  other  party,  and  not  as  a  gratuity,  which 
services  or  benefits  are  in  and  of  themselves  innocent  and 
proper,  a  contract  and  promise  will  be  implied  to  pay  for  all 
the  benefits  actually  received.  But  none  of  these  cases  is  the 
present  case.  In  the  present  case  it  was  future  wrongs  and 
violations  of  law  that  were  contemplated  when  this  contract 
was  executed,  and  it  was  future  wrongs  and  violations  of  law 
that  were  to  furnish  the  foundation  for  the  plaintiffs'  services, 
and  the  foundation  for  their  compensation;  and  except  for 
these  contemplated  future  wrongs  and  violations  of  law,  the 
contract  would  never  have  been  made.  This  contract  waa 
tainted  at  its  inception  with  these  future,  intended,  and  con- 
templated violations  of  law.  Of  course  the  plaintiffs,  when 
they  entered  into  the  contract,  did  not  intend  to  perform  ser- 
vices different  from  services  which  may  rightfully  and  legally 
be  performed  under  a  contract  made  for  similar  services  after 
the  violations  of  the  law  have  actually  occurred;  and  the  plain- 
tiffs in  rendering  their  services  under  this  contract  did  not 
render  any  services  except  such  as  they  might  have  legally 
and  rightfully  rendered  under  a  contract  made  after  the  vio- 
lations of  the  law  had  actually  taken  place;  but  these  things 
are  not  the  things  which  render  the  contract  in  this  case  ob- 
jectionable. The  wrong  on  the  part  of  the  plaintiffs  consisted 
simply  in  entering  into  a  contract  to  defend  persons  for  crimi- 
nal offenses,  which  were  in  contemplation  of  all  the  parties  to 
be  committed  in  the  future.  This  was  a  virtual  encourage- 
ment of  the  defendants  to  violate  the  law.  And  surely  the 
defendants  expected  by  future  violations  of  the  law  to  furnish 
to  the  plaintiffs  a  sufficient  amount  of  work  to  make  the  plain- 
tiff's earn  the  agreed  compensation.  And  in  all  probability  the 
defendants  also  expected  to  realize  a  sufficient  amount  of 
profits  out  of  their  illegal  and  interdicted  traffic  to  pay  the 
plaintiff's  and  have  something  left.  It  was  evidently  con- 
sidered by  the  parties  as  a  mere  sharing  of  the  profits.  The 
evidence  tends  to  show  that  the  defendants  employed  the 
plaintiffs  in  advance,  because  they  believed  that  by  so  doing 
they  could  better  evade  the  prohibitory  liquor  law,  and  could 
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obtain  the  services  of  the  plaintiffs  at  a  cheaper  rate,  provided 
they  continued  to  carry  on  their  illegal  traffic.  If  the  plain- 
tiffs had  refused  to  enter  into  such  a  contract,  possibly  the 
defendants  would  have  closed  their  illegal  business  at  once. 
What  operated  upon  the  minds  of  the  plaintiffs  to  enter  into 
this  contract  in  advance  of  the  commission  of  the  contem- 
plated offenses  is  not  shown,  but  it  is  open  to  the  supposition 
that  they  may  have  believed  that  if  they  did  not  enter  into 
this  contract  the  defendants  would  close  their  illegal  business, 
or  at  least  would  not  commit  so  many  violations  of  law,  and 
thereby  would  render  the  plaintiffs'  services  and  their  com- 
pensation correspondingly  lighter.  The  defendants  by  this 
contract  agreed  to  pay  the  plaintiffs  eighty  dollars  per  month, 
and  they  did  in  fact  pay  them  that  amount  for  the  first  nine 
months  of  their  employment,  and  failed  to  pay  them  only  for 
the  last  three  months.  It  must  also  be  remembered  that  the 
plaintiffs  in  this  action  are  attorneys  and  counselors  at  law. 
They  belong  to  a  class  of  persons  who  are  authorized  and 
licensed  under  the  laws  of  Kansas  to  assist  the  courts  in  the 
administration  of  justice  and  in  enforcing  the  laws.  Now,  is  it 
proper  for  such  persons  to  say  to  persons  who  are  contemplat- 
ing the  commission  of  crime:  "If  you  commit  the  crime,  we 
will  defend  you,  and  are  ready  now  to  enter  into  a  contract  for 
that  purpose "  ?  Attorneys  at  law,  above  all  others,  should 
refrain  from  doing  anything  which  might  seem  to  encourage 
a  violation  of  the  laws.  We  know  of  no  authorities  directly 
and  precisely  in  point  of  the  questions  involved  in  this  case, 
but  we  cite  the  following  as  giving  support  to  the  views  herein 
expressed:  Treat  v.  Jones,  28  Conn.  334;  Arrington  v.  Sneed, 
18  Tex.  135;  Hayes  v.  Hayes,  8  La.  Ann.  468;  3  Am.  &  Eng. 
Ency.  of  Law,  869,  875,  886,  and  cases  there  cited;  7  Wait's 
Actions  and  Defenses,  c.  31;  Greenhood  on  Public  Policy, 
parts  11,  13. 

As  above  stated,  we  think  the  contract  in  question  in  this 
case  is  void,  for  the  reason  that  it  contravenes  public  policy; 
and  we  also  think  that  the  plaintiffs  cannot  recover  for  their 
services  which  they  actually  performed  under  the  contract,  and 
this  for  the  same  reason.  As  between  the  original  parties  and 
all  persons  in  pari  delicto,  the  courts  will  not  enforce  illegal 
contracts,  nor  any  supposed  rights  founded  upon  them,  but 
will  leave  the  parties  and  those  in  pari  delicto  just  where  they 
find  them,  and  leave  each  in  the  possession  of  just  what  he 
has  already  obtained.     So  much  of  the  contract  or  its  fruits 
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as  has  already  been  executed,  performed,  or  vested,  the  courts 
will  permit  to  stand,  but  whatever  remains  to  be  executed  or 
performed  or  to  become  vested,  the  courts  will  not  enforce. 
In  the  present  case,  the  plaintiffs  will  retain  all  the  money 
which  they  have  received  under  the  void  contract  without  the 
defendants  having  any  action  to  recover  it  back,  and  the  de- 
fendants will  retain  all  the  benefits  resulting  from  the  services 
of  the  plaintiffs  which  have  already  been  rendsred  under  the 
void  contract,  without  the  plaintiffs  having  any  action  to  re- 
cover for  the  value  of  such  services.  Indeed,  except  for  Hke 
contract,  there  might  never  have  been  any  necessity  for  the 
performance  of  any  such  services,  for  without  the  encourage- 
ment given  by  the  contract  to  the  defendants  they  might  never 
have  violated  any  of  the  laws  of  Kansas. 

We  think  the  decision  of  the  court  below  is  correct,  and  its 
Judgment  will  be  affirmed. 

What  Contracts  of  Attorkkts  arb  Void  as  against  Public  Policy. 
—  Agreements  contrary  to  public  policy  in  general  constitute  the  subject 
of  a  note  to  Parsons  v.  Trask,  66  Am.  Dec.  506-514;  see  also  Bowman  v. 
Oonegal,  19  La.  Ann.  328;  92  Am.  Dec.  537;  Patton  v.  Oilmer,  42  Ala.  548; 
94  Am.  Dec.  665;  Rhodes  v,  Neal,  64  Ga.  704;  37  Am.  Rep.  93;  Pickett  v. 
School  District,  25  Wis.  551;  3  Am.  Rep.  105;  Atcheson  v.  Mallon,  43  N.  Y. 
147;  3  Am.  Rep.  678;  Chicago  Oas  Light  Co.  v.  Oas  Light  Co.,  121  111.  530;  2 
Am.  St.  Rep.  124;  BerUn  Machine  Works  v.  Perry,  71  Wis.  475;  5  Am.  St. 
Rep.  236;  Smith  v.  Du  Bose,  78  Ga.  413;  6  Am.  St.  Rep.  260.  It  is  an  es- 
tablished general  principle  that  contracts  having  for  their  subject-matter  any 
interference  with  the  due  enforcement  of  the  laws  are  against  public  policy, 
and  are  therefore  void.  The  law  guards  with  jealousy  every  avenue  to  its 
courts  of  justice,  and  strikes  down  everything  in  the  shape  of  a  contract 
which  may  afford  a  temptation  to  interfere  with  its  due  administration: 
Ormerod  v.  Dearman,  100  Pa.  St.  561;  45  Am.  Rep.  391.  And,  as  truly  ob- 
served in  the  principal  case,  especially  should  attorneys  at  law,  above  all 
others,  refrain  from  doing  any  act,  or  from  entering  into  any  contract,  which 
might  seem  to  encourage  a  violation  of  the  laws.  And  where  the  plaintiff, 
an  attorney  at  law,  instigated  the  defendant,  with  others,  to  engage  in  a  riot, 
and  promised  to  defend  them  if  they  were  prosecuted,  and  the  defendant  was 
prosecuted,  and  employed  the  plaintiff  to  defend  him,  and  the  plaintiff  after- 
wards sued  him  for  his  services,  it  was  held  that  he  could  not  recover.  The 
unlawfulness  of  the  acts  which  the  plaintiff  procured  the  defendant  to  per- 
form vitiated  the  whole  contract  between  the  parties,  and  on  grounds  of  pub- 
lic policy  the  plaintiff  should  not  be  permitted  to  recover:  Treat  v.  Jones,  28 
Conn.  334.  Nor  will  the  law  permit  a  recovery  upon  a  contract  entered  into 
between  attorney  and  client,  the  consideration  of  which  was  such  advice  to 
a  party  as  was  calculated  to  enable,  if  not  to  induce,_him  to  elude  the  process 
of  the  law,  and  such  advice  to  the  officer  intrusted  with  the  execution  of 
process  as  was  calculated  to  induce  him  to  violate  his  duty.  And  although 
legal  services  were  rendered  under  the  contract,  yet,  being  mixed  with  others 
so  contrary  to  public  policy,  the  law  will  not  imply  a  promise  to  pay  for 
them:  Arrington  v.  Sneed,  18  Tex.  135. 
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Among  contracts  which  tend  to  interfere  with  the  doe  administration  of 
justice,  and  are  therefore  held  to  be  void,  as  contrary  to  public  policy,  is  an 
agreement  by  an  attorney  at  law  to  procure  for  a  contingent  fee  the  quashing 
of  a  criminal  prosecution.    The  stifling  of  a  prosecution  for  a  criminal  offense, 
even  where  it  is  a  mere  misdemeanor,  and  of  such  a  character  as  to  be  within 
the  control  of  the  parties,   is  not  a  proper  subject  of  a  bargain   for  a  fee: 
Ormerod  v.  Dearman,  100  Pa.  St.  561;  45  Am.  Rep.  391;  and  see  Tcrwn  of 
Hineshurgh  v.  Sumner,  9  Vt.  23;  31  Am.  Dec.  599,  and  note  600.     And  gen- 
erally, all  contracts  to  change  the  course  of  trials,   or  the  effects  of  trials, 
whether  to  obtain  the  liberation  of  a  prisoner  by  money  to  the  jailer,  or  to 
obtain  a  pardon  by  the  use  of  money  directly  or  indirectly,  must  be  deemed 
void.     Thus  it  is  held  that  a  contract  founded  upon  a  promise  or  engagement 
to  procure  signatures,  and  obtain  a  pardon  from  the  governor,  for  one  con- 
victed of  a  criminal  offense  and  sentenced  to  punishment,  is  unlawful,  and  can- 
not be  enforced  by  action:  HatzfieUl  v.  Gulden,  7  Watts,  152;  32  Am.  Dec.  750; 
and  see  Buck-v.  Firtt  National  Bank,  27  Mich.  293;  15  Am.  Rep.  189.   Yet  there 
is  held  to  be  nothing  unlawful  or  opposed  to  public  policy  in  simply  employing 
a  person  to  endeavor,  by  proper  means,  to  secure  a  pardon:  Chadwickv.  Knox, 
31  N.  H.  226;  64  Am.  Dec.  329;  Formby  v.  Pryor,  15  Ga.  258;  and  from  the 
mere  fact  of  an  attorney  at  law  being  employed  to  solicit  the  pardon  of  a  con- 
vict, and  if  successful,  to  be  paid  a  stipulated  sum  for  his  services,  it  is  not 
to  be  legally  inferred  that  an  unlawful  course  of  conduct  was  intended.     It 
rnay,  for  instance,  be  proper,  and  often  expedient,  that  an  attorney  at  law 
should  examine  the  case  upon  which  the  conviction  was  based,  to  see  whether, 
notwithstanding  the  final  judgment  of  the  law,  the  case  may  not  be  of  such  a 
nature  as  to  justify  the  exercise  of  the  extraordinary  power  of  pardon.     He 
may  direct  investigations  to  the  discovery  of  facts  bearing  upon  the  question 
of  guilt,  not  discoverable  at  the  time  of  the  trial,  and  the  attention  of  prose- 
cuting officers,  and  of   the  judge  who   tried  the  cause,  may  be  directed  to 
newly  discovered  facts,  or  to  any  of  the  circumstauces  of  the  case,  and  their 
recommendation  in  favor  of  a  pardon  may  be  sought,  and  for  such  services 
the  attorney  may  recover  the  sum  agreed  to  be  paid:  Moyer  v.  Cantieny,  41 
Minn.  240. 

A  contract  with  an  attorney  to  procure,  or  endeavor  to  procure,  the  passage 
of  an  act  of  the  legislature,  is  void,  as  being  inconsistent  with  public  policy 
and  the  integrity  of  our  political  institutions:  Clq'jnmjer  v.  Hcpbavujh,  5 
Watts  &  S.  315;  40  Am.  Dec.  519,  and  note  524.  So  where  an  action  was 
brought  by  an  attorney  to  recover  compensation  for  his  services  before  the 
war  department  in  procuring  the  discharge  of  a  drafted  man,  it  was  held 
that  the  contract  was  against  public  policy,  and  void,  whether  the  compensa- 
tion for  the  services  was  fixed  or  contingent,  and  there  could  be  no  recovery: 
Bowman  v.  Coffroth,  59  Pa.  St.  19.  So  an  agreement  to  take  charge  of  a  claim 
before  Congress,  and  to  prosecute  it  as  agent  or  attorney  for  the  claimant,  by 
lobby  service,  ia  void:  Trist  v.  Cluld,  21  Wall.  441.  And  it  has  been  held  that 
all  contracts  for  the  collection  of  claims  against  the  United  States,  whether 
the  claims  are  to  be  prosecuted  before  the  courts,  before  Congress,  or  the 
legislature,  or  before  any  of  the  executive  departments,  for  a  compensation 
contingent  upon  success,  are  clearly  against  public  policy,  and,  moreover,  are 
in  contravention  of  the  act  of  Congress  to  prevent  frauds  upon  the  treasury 
(10  U.  S.  Stats,  at  Large,  170,  sec.  1),  and  are  therefore  void:  Jones  v.  Black- 
Udge,  9  Kan.  562;  12  Am.  Rep.  503.  But  a  contract  for  purely  professional 
■ervices,  such  as  draughting  a  petition  for  an  act,  attending  to  the  taking  of 
testimony,  collecting  facts,  preparing  arguments,  and  submitting  them  to 
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the  committee,  or  other  proper  authority,  etc.,  is  clearly  valid:  Trist  v.'  CTiild, 
21  Wall.  441,  445.  And  it  is  further  held  by  the  supreme  court  of  the  United 
States  that  there  is  nothing  illegal,  immoral,  or  against  public  policy,  in  an 
agreement  by  an  attorney  at  law  to  present  and  prosecute  claims  against  the 
United  States,  either  at  a  fixed  compensation,  or  at  a  reasonable  percentage 
on  the  amount  recovered:  Wright  v.  Tebbilts,  91  U.  S.  252;  Stanton  v.  Emhrey, 
93  Id.  548;  7'ayUyr  v.  Bemiss,  110  Id.  42;  Central  R.  R.  Je  Banking  Co.  v.  Pet- 
tus,  113  Id.  116;  and  see  Manning  v.  Sprague,  148  Mass.  18. 

Public  policy  ia  interested  in  maintaining  the  family  relation,  and  where 
differences  arise  which  threaten  a  disruption  of  such  relation,  public  welfare 
and  the  good  of  society  demand  a  reconciliation,  if  practicable  or  possible. 
Hence,  a  contract  by  a  wife  to  pay  her  solicitors  one  half  of  the  alimony  to 
be  recovered  by  her  in  a  suit  for  divorce,  as  compensation  for  their  services 
in  such  suit,  is  void  as  against  public  policy,  it  being  for  the  interest  of  the 
solicitors,  under  their  contract,  that  there  should  be  no  reconciliation:  Jor- 
dan T.  Westerman,  62  Mich.  170;  4  Am.  St.  Rep.  836.  So  an  attorney  is 
required  to  act  honestly  towards  his  client,  and  where  a  litigant  induces  the 
opposing  attorney  to  be  unfaithfnl  to  his  client,  by  paying  him  a  sum  of 
money,  which  the  attorney  agrees  to  return  on  the  happening  of  a  certain 
event,  the  agreement  ia  illegal  and  void,  and  will  not  be  enforced,  even  on 
the  happening  of  the  event:  Dake  v.  Patteison,  4  Hun,  558. 

It  is  likewise  the  policy  of  the  law  to  discourage  litigation  and  to  encour- 
age settlements  of  lawsuits,  and  to  uphold  purity  and  justice  in  the  admin- 
istration of  remedies  in  the  courts  of  justice.  And  it  is  held  to  be  clearly 
and  directly  in  contravention  of  such  policy  for  an  attorney  to  enter  into  an 
agreement  to  pay  any  judgment  that  should  be  finally  rendered  against  his 
client  in  a  certain  suit,  in  consideration  that  the  latter  would  appeal  the 
case,  and  pay  the  attorney  a  fee  for  conducting  the  same.  Such  contract  is 
void  as  against  public  policy,  and  cannot  be  enforced  by  either  attorney  or 
client:  Adye  v.  Hanna,  47  Iowa,  264;  29  Am.  Rep.  484.  And,  generally, 
contracts  which  partake  of  the  evils  of  maintenance  and  champerty  will  be 
held  void,  as  being  opposed  to  sound  public  policy.  But  it  is  an  essential 
element  of  a  champertous  contract  that  the  attorney  is  to  contribute  to  the 
expenses  of  the  litigation,  for  a  part  of  the  thing  in  dispute  or  some  profit 
out  of  it:  Dukev.  Harper,  66  Mo.  51;  27  Am.  Rep.  314;  Martin  r.  Clarke, 
8  R.  L  389;  5  Am.  Rep.  586;  Rust  v.  Larue,  4  Litt.  417;  14  Am.  Dec.  172; 
Arden  v.  Patterson,  5  Johns.  Ch.  44;  Jewell  v.  Neidy,  61  Iowa,  299;  Park 
Commissioners  v.  Coleman,  108  111.  591 ;  or  he  is  to  look  alone  to  that  which 
might  be  recovered  for  his  compensation:  Ackert  v.  Barker,  131  Mass.  436; 
Belding  v.  Smytlte,  138  Id.  530.  And  where  the  right  to  compensation  is  not 
confined  to  an  interest  in  the  thing  recovered,  but  gives  a  right  of  action 
against  the  party,  though  pledging  the  avails  of  the  suit,  or  a  part  of  them, 
as  security  for  payment,  the  agreement  is  not  champertous:  Scott  v.  Harmon, 
109  Id.  237;  12  Am.  Rep.  685;  Tapley  v.  Coffin,  12  Gray,  420;  Christie  v. 
Sawyer,  44  N.  H.  298;  McPherson  v.  Cox,  96  U.  S.  404;  Anderson  v.  Rod- 
eliffe.  El.  B.  &  K  806,  817.  So  an  agreement  merely  that  the  attorney  is  to 
receive,  as  compensation  for  his  services,  a  portion  of  the  subject-matter  of 
the  litigation,  is  not  champertous  in  Missouri:  Duke  v.  Harper,  66  Mo.  51; 
27  Am.  Rep.  314.  So  in  New  Jersey,  an  attorney,  as  distinguished  from  an 
advocate,  may  lawfully  contract  for  a  certain  percentage  of  the  sum  to  be 
recovered,  as  remuneration  for  his  services:  Sclwrnp  v.  Schenck,  40  N.  J.  L. 
195;  29  Am.  Rep.  219.  And  a  contract  by  which  the  attorney  agrees  to 
give  his  services  without  charge  if  the  suit  should  not  be  succestiful,  and  the 
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client  agrees  to  furnish  evidence  and  pay  all  actual  costs,  and  pay  large  and 
liberal  fees  to  the  attorney  if  successful,  is  not  champertous,  nor  void  for 
maintenance:  Blaisdell  v.  Ahem,  144  Mass.  393;  59  Am.  Rep.  99.  The  later 
doctrine  upon  the  subject  is,  that  the  mere  agreement  for  a  contingent  fee 
does  not  fall  within  any  of  the  rules  of  champerty;  nor  is  it  generally  re- 
garded to  be  unlawful  for  an  attorney  to  carry  on  a  suit  for  another  for  a 
percentage  or  share  of  the  thing  to  be  recovered,  unless  he  assumes  the  risks 
of  the  litigation  by  relieving  or  indemnifying  his  client  from  all  costs  and 
expenses  of  the  same:  AuUman  v.  Waddle,  40  Kan.  195;  Moody  v.  Harper, 
38  Miss.  601;  Knadler  v.  ShavTp,  36  Iowa,  232;  Walsh  v.  Shumway,  65  III. 
471;  Mo8e»  v.  Bagley,  55  Ga.  283;  Ballard  t.  Carr,  48  Cal.  74;  Martin  v. 
Veeder,  20  Wis.  466;  Allard  v.  Lamirande,  29  Id.  502;  Bentinck  v.  Frank- 
Un,  38  Tex.  458;  Ball  v.  Grouse,  13  Hun,  562;  Manning  v.  Sprague,  148 
Mass.  18;  Wright  v.  TebbUU,  91  U.  S.  252;  Ware  v.  Russell,  70  Ala.  174;  45 
Am.  Rep.  82;  Oilman  v.  Jonfs,  87  Ala.  691;  Richardson  v.  Rowland,  40  Conn. 
565. 


DURKEB    V.    GuNN. 

141  Ki.N8A8,  496.] 

AoBNCT — Contract  to  Advertisk  and  Skll  Real  Estate,  Construc- 
tion or.  —  A  written  contract  entered  into  between  a  real  estate  agent 
and  the  owner  of  land,  the  former  agreeing  to  advertise  and  sell  the  land, 
but  to  receive  no  compensation  for  his  services  excepting  a  share  in  the 
surplus  or  profits  arising  from  the  proceeds  of  the  sale,  is  a  contract  of 
agency,  and  not  of  partnership. 

Contracts  —  Damages  Recoverable  on  Revocation  or.  — Where  an  agent 
has  a  contraust  with  hia  principal  to  sell  certain  lands,  to  be  disposed  of 
within  a  time  limited,  and  he  is  to  receive  as  compensation  for  his  ser- 
vices only  a  share  of  the  profits  arising  from  the  proceeds  of  the  sale, 
and  in  performance  of  such  contract  he  renders  services  for  several 
months,  expending  time  and  money,  and  the  principal  then  revokes  the 
contract  without  any  reason  or  excuse,  and  refuses  to  permit  him  to  fur- 
ther perform,  the  agent  is  entitled  to  recover  such  compensation  in  dam- 
ages as  would  be  equal  in  amount  to  his  share  of  the  profits  which  would 
have  resulted  had  the  lands  been  sold  by  him. 

Action  by  W.  C.  Gunn  against  Durkee  and  Stout  to  recover 
damages  for  an  alleged  breach  of  contract  by  the  defendants. 
On  June  1, 1886,  the  defendants,  who  owned  certain  real  estate, 
entered  into  a  written  contract  with  the  plaintiff  and  one  Marr, 
then  doing  a  real  estate  business  under  the  style  of  Gunn  and 
Marr,  by  which  Gunn  and  Marr  agreed  to  offer  the  land  for 
sale,  thoroughly  advertise  and  press  the  sale  at  their  own  ex- 
pense, and  all  profits  arising  over  and  above  a  certain  amount 
per  acre  to  be  equally  divided  between  the  parties  to  the  con- 
tract, which  was  to  continue  until  October  1,  1887.  The  firm 
of  Gunn  and  Marr  dissolved  July  23,  1886,  by  Marr  retiring, 
and  Gunn  buying  out  his  interest  in  the  business,  including 
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the  interest  in  the  land  contract,  and  Gunn  continued  the 
business  of  real  estate  agent,  and  also  the  performance  of  the 
contract.  In  February,  1887,  and  after  the  land  had  greatly 
increased  in  value,  the  defendants  revoked  Gunn's  agency, 
and  refused  to  permit  him  to  perform  the  contract,  and  Gunn 
brought  this  action.  Other  facts  appear  in  the  opinion.  The 
findings  of  the  court  and  the  judgment  were  for  the  plaintiff, 
and  the  defendants  bring  up  the  case  for  review. 

J.  D.  McCleverty,  for  the  plaintiffs  in  error. 

Warej  Biddle,  and  Cory,  for  the  defendant  m  error. 

HoRTON,  C.  J.  It  is  claimed  by  Messrs.  Durkee  and  Stout, 
who  entered  into  a  contract  with  Messrs.  Gunn  and  Marr  on 
June  1,  1886,  that  the  dissolution  of  the  firm  of  Gunn  and 
Marr  terminated  their  agency;  that  Marr,  the  retiring  mem- 
ber of  the  firm,  had  no  authority  to  sell  or  transfer  his  interest 
or  the  interest  of  the  firm  in  the  contract  of  June  1,  1886,  to 
Gunn;  therefore,  that  as  no  new  contract  was  made  in  writing 
by  Gunn,  he  could  not  recover  as  agent  or  otherwise  for  any 
damages  or  services  subsequent  to  July  23,  1886,  the  date  of 
the  dissolution.  Against  this  it  is  urged  that  Gunn,  from  the 
findings  of  the  trial  court,  as  continuing  partner,  succeeded  by 
the  terms  of  his  agreement  with  Marr  to  all  the  rights  of  the 
firm,  if  Messrs.  Durkee  and  Stout  recognized  or  approved  of 
his  agency  after  the  dissolution  of  the  firm.  It  is  held  by  a 
number  of  cases  that  an  assignment  by  one  partner  of  all  his 
interest  in  the  partnership  is  ipso  facto  a  dissolution  of  the 
partnership,  though  the  assignment  ia  made  to  another  part- 
ner: Marquand  v.  Mfg.  Co.,  17  Johns.  525;  Edens  v.  Williams, 
36  111.  252;  Rogers  v.  Nichols,  20  Tex.  719.  But  in  Taft  v. 
Buffum,  14  Pick.  322,  it  is  held  that  an  assignment  by  one 
partner  to  another  of  his  interest  in  the  partnership  property 
is  not  ipso  facto  a  dissolution  of  the  partnership.  Whether  it 
60  operated  depended  on  its  terms  as  to  the  intention  of  the 
parties:  See  also  Monroe  v.  Hamilton,  60  Ala.  226;  Buford  v. 
Neely,  2  Dev.  Eq.  481.  The  findings  of  the  trial  court,  how- 
ever, show  that  the  assignment  from  Marr  to  Gunn  was 
recognized  by  Durkee  and  Stout  after  it  was  made.  Marr 
does  not  claim  any  interest  in  the  contract,  either  for  himself 
or  for  the  old  firm  of  Gunn  and  Marr.  After  the  dissolution, 
on  July  23,  1886,  Gunn  continued  to  act  under  the  contract  of 
June  Ist,  with  the  knowledge  and  without  the  objection  of 
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Durkee  and  Stout.  This  is  shown  by  the  following  find- 
ings:— 

'*  7.  The  partnership  of  Gunn  and  Marr  was  dissolved  July 
23,  1886,  by  E.  D.  Marr  retiring,  W.  C.  Gunn  buying  out  the 
interest  of  said  Marr  in  the  business,  including  his  interest  in 
this  contract. 

"8.  An  extended  notice  of  the  dissolution  of  this  firm, 
with  the  purchase  of  Marr's  interest  in  the  business,  and  that 
W.  C.  Gunn  would  continue  the  business,  was  given  in  the 
Fort  Scott  Daily  Monitor  of  July,  1886,  which  paper  was 
taken  by  both  defendants. 

"  9.  Immediately  after  such  notice  of  dissolution,  the  local 
notice  above  referred  to  (in  the  fourth  finding)  was  signed  by 
W.  C.  Gunn  instead  of  Gunn  and  Marr,  and  said  Durkee  and 
Stout,  particularly  W.  H.  Stout,  was  in  the  habit  of  meeting 
said  Gunn  in  a  business  way  as  often  as  once  or  twice  a 
month. 

"  10.  Said  defendants  knew  of  the  dissolution  of  the  firm  of 
Gunn  and  Marr,  and  that  W.  C.  Gunn  was  conducting  the 
business  of  Gunn  and  Marr,  and  was  acting  instead  of  Gunn 
and  Marr  in  doing  whatever  he  did  under  this  contract. 

"11.  Said  Durkee  and  Stout  never  objected  or  made  any 
question  as  to  the  right  of  said  W.  C.  Gunn  to  act  in  the  place 
of  Gunn  and  Marr." 

In  our  opinion,  on  account  of  the  conduct  and  acts  of  all 
the  parties,  the  rights,  duties,  and  liabilities  of  W.  C.  Gunn 
were  the  same  after  dissolution  as  before,  excepting  that  the 
contract  of  June  1,  1886,  was  to  be  fully  carried  out  on  the 
part  of  Gunn  and  Marr  by  Gunn  only.  Therefore  the  point 
made  that  the  contract  of  June  1st  was  in  its  nature  personal 
only,  and  hence  not  assignable,  need  not  under  the  findings 
be  discussed. 

We  have  examined  the  record,  and  think  that  the  reason- 
able interpretation  of  the  evidence  of  the  plaintiff  below,  and 
the  fair  inferences  therefrom,  fully  support  the  findings  of 
fact. 

As  neither  Messrs.  Gunn  and  Marr  nor  the  continuing  mem- 
ber of  the  firm,  W.  C.  Gunn,  had  any  interest  in  the  land 
described  in  the  contract,  but  only  shared  in  the  surplus  or 
profits,  the  agency  of  Gunn  was  revocable:  Ilawley  v.  Smithy 
45  Ind.  183.  But  although  Messrs.  Durkee  and  Stout  had  the 
power  to  annul  the  contract  and  refuse  to  permit  Gunn  to  act, 
yet  when  they  so  refused  without  any  just  reason  or  excuse, 
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after  having  recognized  Gunn  as  the  continuing  member  of 
che  firm,  they  were  liable  to  him  for  all  damages  resulting 
proximately  from  the  breach  of  the  contract. 

The  court  allowed  Gunn  as  his  measure  of  damages  one 
half  of  what  the  land  would  have  sold  for  at  the  commence- 
ment of  his  action  above  the  price  Messrs.  Durkee  and  Stout 
agreed  to  accept  for  the  land,  as  stated  in  the  contract.  It  is 
contended  that  the  rule  followed  was  erroneous.  The  findings 
of  the  court  show:  — 

"17.  That  on  February  23, 1887,  when  this  suit  was  brought, 
eaid  land  taken  as  a  whole  would  have  sold  out  in  lots  at  the 
rate  of  $750  per  acre." 

"13,  That  by  reason  of  a  controversy  in  the  city  over  bonds 
voted  to  the  K.  N.  &  D.  R.  R.,  and  for  other  reasons,  the  real 
estate  market  was  very  dull  in  Fort  Scott  during  July,  August, 
September,  October,  November,  and  December,  1886,  and  in 
January,  1887. 

"14.  That  W.  C.  Gunn,  for  the  purpose  of  disposing  of  this 
piece  of  land  and  other  land  which  he  had  for  sale,  and  for 
the  purpose  of  'booming'  the  city,  expended  considerable 
sums  of  money  in  advertising  the  city  during  the  latter  part 
of  1886,  and  about  January  1,  1887,  took  a  very  active  part  in 
getting  up  a  syndicate  (for  the  purpose  of  buying  and  selling 
land  and  advertising  the  city),  composed  in  part  of  foreign 
capitalists,  and  was  mainly  instrumental  in  raising  the  stock 
of  the  syndicate, — taking  ten  thousand  dollars  of  stock  in  the 
same. 

"  15.  That  mainly  by  the  formation  of  said  syndicate,  real 
estate  in  the  city  of  Fort  Scott  during  the  early  part  of  Feb- 
ruary, 1887,  suddenly  increased  in  value, — almost  double." 

We  think  that  Gunn,  owing  to  the  wrongful  revocation  of 
his  agency  by  Messrs.  Durkee  and  Stout  in  the  early  part  of 
February,  1887,  was  entitled  to  recover  such  compensation  or 
damages  as  would  be  equal  in  amount  to  his  share  of  the 
profits  which  would  have  resulted  had  the  lands  been  sold  by 
him:  Hawley  v.  Smith,  supra.  This  is  what  he  really  recov- 
ered. Therefore  no  erroneous  rule  was  followed,  nor  are  the 
damages  allowed  excessive.  Messrs.  Durkee  and  Stout  cannot 
take  advantage  of  their  own  wrongful  acts,  and  as  Gunn  was 
prevented  by  them  from  performing  a  contract,  his  remedy  is 
the  same  as  if  he  had  performed. 

We  perceive  no  error  in  the  record,  and  therefore  the  judg- 
ment of  the  district  court  will  be  affirmed. 


304         Missouri  Pacific  R'y  Co.  v.  Neiswanqer.     [Kansas, 

CoNTRAcrr  —  Construction  of.  —  An  agrsement  whereby  a  manufacturer 
bound  himself  to  furnish  M.  with  machinery  at  thirty  per  cent  discount  from 
catalogue  prices,  which  M.  should  sell  in  the  course  of  business,  seven  tenths 
of  the  purchase  price  to  be  paid  to  the  manufacturer  and  three  tenths  to  M., 
the  manufacturer  to  ship  the  machines  directly  to  purchasers,  is  not  a  con- 
tract of  agency;  and  M.  could  not,  upon  a  breach  of  such  contract,  sue  quan- 
tum meruit  for  services,  but  must  sue  for  damages  for  a  breach  of  the  special 
contract:  Naglfv.McNorton,  65  Miss.  197. 


Missouri  Pacific  Railway  Co,   v,   Neiswanger. 

141  Kansas.  621.J 

RiiiLROAD  Companies  —  Negligence  —  Liability  for  Unsafe  Conditiom 
OF  Railway  Station-grounds.  —  Tlie  plaintiff,  an  intending  passenger 
on  one  of  the  defendant's  trains,  purchased  a  ticket,  and  awaited  the 
arrival  of  the  train  at  the  defendant's  station.  The  train  was  delayed, 
and  the  plaintiff  waited  for  its  arrival  until  after  dark.  The  station 
platform  was  about  three  feet  from  the  ground,  without  artificial  lights 
of  any  kind,  and  there  were  no  water-closets  or  other  like  conveniencies 
in  or  about  the  station-bouse.  It  became  necessary  for  the  plaintiff  to 
retire  from  the  station-house  and  from  the  platform,  and  in  attempting 
to  step  from  the  platform  to  the  ground,  which  she  believed  to  be  on  the 
same  level  at  the  place  where  she  made  the  attempt,  she  lost  her  bal- 
ance, and  fell,  sustaining  the  injuries  for  which  she  brought  this  action. 
The  jury  found  a  verdict  for  the  plaintiff,  and  against  the  defendant,  for 
damages;  and  it  was  held  that  the  questions  as  to  whether  the  defendant 
was  guilty  of  negligence,  and  whether  the  plaintiff  was  guilty  of  con- 
tributory negligence,  were  proper  questions  for  the  jury,  and  that  their 
verdict  upon  these  questions  was  conclusive;  and  also,  that  evidence 
tending  to  show  that  other  persons  had  fallen  from  the  same  portion  of 
the  platform  where  the  plaintiff  fell,  and  under  circumstances  of  a  simi- 
lar character,  was  properly  admitted  in  evidence  on  the  trial. 

Evidence  —  Depositions.  —  It  is  not  Error  to  Permit  Deposition  to 
BE  Read  in  Evidence,  though  taken  in  the  same  city  where  the  trial 
was  had,  and  only  one  day  before  the  trial,  and  without  any  showing 
being  made  that  the  oral  testimony  of  the  witness  could  not  be  procured, 
where  no  objection  was  urged  against  it  for  these  reasons,  and  the  rea- 
sons given  for  the  objection  that  was  urged  against  the  deposition  were 
insufficient. 

Action  to  recover  damages  for  personal  injuries.  The  opin- 
ion states  the  case. 

Waggener,  Martin,  and  Orr,  for  the  plaintiff  in  error. 

A.  H.  Ellis,  and  Walrond,  Mitchell,  and  Heren,  for  the  de- 
fendant in  error. 

Valentine,  J.  This  was  an  action  brought  in  the  district 
court  of  Osborne  County  by  Nancy  J.  Neiswanger  against  the 
Missouri  Pacific  Railway  Company,  to  recover  for  personal 
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injuries  alleged  to  have  been  caused  though  the  negligence  of 
the  defendant  at  the  city  of  Beloit,  Kansas.  The  case  wa» 
tried  before  the  court  and  a  jury,  and  the  jury  rendered  a  gen- 
eral verdict  in  favor  of  the  plaintiff  and  against  the  defendant^ 
and  assessed  her  damages  at  five  thousand  two  hundred  dol- 
lars. The  jury  also  made  numerous  special  findings  upon  in- 
terrogatories submitted  to  them  by  the  court  at  the  request  or 
the  defendant.  Judgment  was  rendered  in  favor  of  the  plain- 
tiff, and  against  the  defendant,  for  five  thousand  two  hundred 
dollars,  and  the  defendant,  as  plaintiff  in  error,  brings  the  ca«* 
to  this  court,  and  asks  for  a  reversal  of  such  judgment. 

The  facts  of  this  case  appear  to  be  substantially  as  follower 
On  May  6,  1886,  and  at  about  five  o'clock,  p.  m.,  the  plaintiff^ 
who  resided  at  Osborne,  and  who  was  on  her  way  home^ 
arrived  by  way  of  the  Solomon  branch  of  the  Union  Pacific 
railway  at  the  city  of  Beloit.  She  immediately  went  to  th& 
depot  or  station  of  the  defendant  at  that  place.  This  depot, 
or  station  is  situated  on  the  south  side  of  the  railway  tracks^ 
which  at  that  place  run  east  and  west.  The  station-house  is- 
a  frame  building,  and  has  a  platform  all  around  it  from  ten 
to  fourteen  feet  wide.  This  platform  is  about  three  feet  high 
from  the  ground.  At  the  west  end  thereof,  and  near  the  north- 
west corner,  there  are  steps,  four  or  five  in  number,  and  from 
six  to  eight  feet  in  length,  to  enable  persons  to  pass  from  the: 
ground  to  the  platform,  and  from  the  platform  to  the  ground. 
At  the  east  end  of  the  platform  there  is  an  inclined  plane  of 
gradual  descent  from  six  to  ten  feet  wide,  extending  east- 
wardly  about  fifty  feet,  intended,  among  other  things,  for  the 
same  purpose  as  the  steps  at  the  west  end.  The  ladies'  wait- 
ing-room is  near  the  middle  of  the  building,  with  a  door  on 
the  north  side  opening  from  the  north  platform.  When  the 
rplaintiff  arrived  at  the  depot,  she  inquired  of  the  company's 
agent  when  the  next  train  going  west  to  Osborne  would  leave^ 
and  he  told  her  that  it  would  leave  at  9:20,  p.  m.  Shortly 
afterward  her  husband  arrived  from  the  west  to  meet  her,  and 
to  return  home  to  Osborne  with  her.  He  purchased  tickets 
for  himself  and  her  to  Osborne,  and  they  checked  their  bag- 
gage to  that  place.  They  then  left  the  depot,  and  took  a  walk 
through  the  city,  returning  to  the  depot  "about  dusk,"  wher& 
they  remained  waiting  for  their  train.  The  plaintiff  at  each 
time  in  going  to  and  from  the  station  passed  over  the  steps  at 
the  northwest  corner  of  the  station  platform.  The  train  on 
which  the  plaintiff  expected  to  travel  in  going  from  Beloit  to 
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Osborne  did  not  arrive  at  9:20,  and  it  would  seem  that  no  one 
knew  when  it  would  arrive;  so  the  plaintiff,  with  several  other 
passengers,  continued  to  remain  at  the  station  waiting  patiently 
for  the  train  to  come.  At  about  eleven  o'clock  that  night  it 
became  necessary  for  the  plaintiff  to  retire,  and  as  there  were 
no  water-closets  or  other  accommodations  of  that  kind  in  or 
about  the  depot-building,  it  became  necessary  for  her  to  leave 
the  building,  which  she  did.  Two  other  ladies  accompanied 
her,  one  with  whom  she  was  slightly  acquainted,  but  who  had 
no  more  knowledge  of  the  depot  and  its  surroundings  than  the 
plaintiff  had,  and  the  plaintiff  virtually  had  none.  The  other 
woman  was  an  entire  stranger  to  the  plaintiff,  but  she  had 
some  slight  knowledge  of  the  place;  but  the  plaintiff  at  the 
time  did  not  know  it.  No  inquiry  was  made  of  any  agent  of 
the  railway  company,  nor  was  any  such  agent  present  or  in 
sight,  and  the  ticket-ofl5ce  was  closed.  The  women  passed 
out  of  the  door  of  the  ladies'  waiting-room  onto  the  north 
platform,  the  plaintiff  being  in  the  lead.  At  the  west  end  of 
the  platform  and  of  the  depot  was  a  public  street.  Hence 
they  passed  eastwardly  to  the  east  end  of  the  platform. 
There  were  no  artificial  lights  at  this  place,  and  indeed  none 
outside  of  the  depot-building,  and  none  in  the  building  ex- 
cept some  dim  lights.  There  was  just  enough  natural  light, 
however,  outside  of  the  building  to  enable  the  plaintiff  to  see 
the  platform  and  to  see  the  ground,  and  she  could  distinguish 
the  one  from  the  other.  When  she  arrived  at  the  platform 
at  the  east  end  of  the  building,  she  then  walked  a  few  steps 
southwardly,  and  then  again  eastwardly.  She  saw  the  east 
edge  of  the  platform  and  the  ground  east  of  the  same,  and 
believing  that  they  were  upon  a  level,  stepped  from  the  plat- 
form, intending  to  place  her  foot  upon  the  ground,  but  the 
ground  being  three  feet  below,  she  lost  her  balance,  and  fell  to 
the  ground,  causing  the  injuries  of  which  she  now  complains. 
The  two  ladies  were  still  with  her,  and  just  behind  her  when 
she  fell.  This  fall  occurred  about  five  feet  south  of  the  in- 
clined plane  above  mentioned.  The  plaintiff  had  never  before 
been  at  this  part  of  the  platform.  She  was  picked  up  and 
carried  into  the  depot-building,  where  she  remained  until  the 
train  arrived,  which  was  shortly  after  twelve  o'clock  that  night. 
She  was  then  placed  upon  the  west-bound  train,  and  taken  to 
her  home  in  Osborne.  She  was  then  between  fifty-two  and 
fifty-three  years  old.  Afterward,  and  on  August  9,  1886,  she 
brought  this  action  to  recover  damages  for  the  injuries  which 
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she  received  by  falling  from  the  depot  platform  as  afore- 
said. 

It  is  claimed  by  the  plaintiff  in  error,  defendant  below,  that 
no  cause  of  action  was  alleged  or  proved  by  the  plaintiff  below 
in  this  case.  Now,  if  the  facts  as  above  stated  constitute  a 
cause  of  action,  then  we  think  a  cause  of  action  was  both 
alleged  and  proved.  The  petition  of  the  plaintiff  below  is  in 
some  particulars  defective  in  not  stating  the  facts  constituting 
her  cause  of  action  in  greater  detail  and  with  a  more  minute 
and  circumstantial  particularity;  but  the  petition  was  not 
properly  objected  to  or  attacked  for  this  reason.  No  motion 
was  made  to  require  the  petition  to  be  made  more  elaborate  or 
more  definite  and  certain,  nor  to  require  that  any  of  its  alle- 
gations should  be  made  more  specific  and  explicit;  nor  was  it 
attacked  by  any  written  motion  or  objection,  nor  even  by  a 
demurrer.  Under  the  circumstances,  we  think  the  petition 
was  and  is  suflficient,  provided  the  facts  of  the  case  as  therein 
stated,  and  as  developed  by  the  evidence,  are  themselves  suffi- 
cient to  constitute  a  cause  of  action.  Among  the  several 
allegations  contained  in  the  petition  are  the  following:  The 
plaintiff  went  to  the  defendant's  depot  as  a  passenger,  and 
purchased  a  ticket.  The  platform  at  that  place  was  three  feet 
high;  it  was  in  the  night  and  dark  when  the  injuries  occurred; 
no  sufficient  lights  nor  any  information  w^as  furnished;  the 
ticket-office  was  closed,  and  no  agent  of  the  defendant  was 
present  from  whom  any  information  could  be  obtained;  and 
the  defendant  was  negligent  in  not  providing  "suitable  accom- 
modations for  passengers  and  others  entitled  thereto."  The 
petition,  in  fact,  alleged  that  the  darkness  was  greater  than 
the  evidence  showed  it  to  be.  The  petition  also  alleged  negli- 
gence generally  on  the  part  of  the  defendant,  and  that  the 
plaintiff  was  without  fault.  The  only  question,  then,  is,  whether 
the  facts  as  alleged  and  proved  and  as  above  stated  constitute 
a  cause  of  action.  The  plaintiff  in  error,  defendant  below, 
claims  that  they  do  not,  and  this,  for  the  reason  that  they  do 
not  show  any  negligence  on  the  part  of  the  defendant  below, 
and  do  show  culpable  contributory  negligence  on  the  part  of 
the  plaintiff  below.  We  think  the  plaintiff  in  error  is  mis- 
taken. In  our  opinion,  the  defendant  below  was  unquestion- 
ably guilty  of  culpable  negligence,  and  we  cannot  say  that  the 
plaintiff  below  was  guilty  of  any  culpable  contributory  negli- 
gence, and  the  jury  found  that  the  defendant  was  guilty  of 
culpable  negligence,  and  that  the  plaintiff  was  not;  and  the 


MissouBi  Pacific  R'y  Co.  v.  Neiswanger.     [Kansas, 

verdict  of  the  jury  upon  these  questions  is  conclusive:  McKone 
V.  Mich.  Cent.  R.  R.  Co.,  51  Mich.  601;  47  Am.  Rep.  596;  13 
Am.  &  Eng.  R.  R.  Cas.  29;  Buenemann  v.  St.  Paul  etc.  R^y  Co., 
32  Minn.  390;  18  Am.  &  Eng.  R.  R.  Cas.  153,  155,  note,  and 
cases  there  cited;  Keefe  v.  Boston  etc.  R.  R.  Co.,  142  Mass.  251; 
27  Am.  &  Eng.  R.  R.  Cas.  137;  B.  &  0.  R.  R.  Co.  v.  Rose,  27 
Id.  125,  130,  note,  and  cases  there  cited;  Alabama  etc.  R.  R. 
Co.  V.  Arnold,  84  Ala.  159;  5  Am.  St.  Rep.  354;  30  Am.  &  Eng. 
R.  R.  Cas.  546,  555,  note,  and  cases  there  cited;  Moses  v.  Louis- 
ville etc.  R.  R.  Co.,  39  La.  Ann.  649;  4  Am.  St.  Rep.  231;  30 
Am.  <fe  Eng.  R.  R.  Cas.  556;  Bennett  v.  Louisville  etc.  R.  R.  Co., 
102  U.  S.  577;  1  Am.  &  Eng.  R.  R.  Cas.  71;  Stewart  v.  Inter- 
national etc.  R.  R.  Co.,  53  Tex.  289;  37  Am.  Rep.  753;  2  Am. 
&  Eng.  R.  R.  Cas.  497;  Cross  v.  Lake  Shore  etc.  R.  R.  Co.,  69 
Mich.  363;  post,  p.  399;  St.  Louis  etc.  R'y  Co.  v.  Fairbairn, 
48  Ark.  491;  Patten  v.  Chicago  etc.  R'y  Co.,  32  Wis.  524; 
Beard  v.  Conn.  etc.  R.  R.  Co.,  48  Vt.  101;  Baltimore  etc.  R.  R. 
Co.  V.  State,  60  Md.  449;  Buffett  v.  Troy  etc.  R.  R.  Co.,  40  N.  Y. 
168;  McDonald  v.  Chicago  etc.  R'y  Co.,  26  Iowa,  124;  95  Am. 
Dec.  114;  Martin  v.  Great  N.  R'y  Co.,  16  Com.  B.  179;  Birkett 
V.  Whitehaven  J.  R'y  Co.,  4  Hurl.  &  N.  729. 

For  a  railway  company  to  construct  a  platform  around  its 
station-house  three  feet  high  from  the  ground,  inviting  pas- 
sengers and  others  to  enter  upon  its  premises,  many  of  whom 
are  strangers  to  that  locality,  and  then  to  keep  them  waiting 
at  that  place  for  a  delayed  train  from  nine  o'clock  at  night 
until  after  midnight,  without  water-closets  or  other  such  ne- 
cessary accommodations,  without  lights  for  the  platform,  or 
any  lights  except  some  dim  lights  within  the  station-house, 
without  guards  or  railing  for  the  platform,  and  without  in- 
formation concerning  the  character  of  the  premises,  is  cer- 
tainly culpable  negligence,  as  toward  passengers  who  are  not 
acquainted  with  the  premises,  and  who  are  there  waiting  for 
such  delayed  train  to  arrive  to  carry  them  to  their  destination, 
and  who  in  the  mean  time  find  it  necessary  to  retire  from  the 
station-house  and  from  the  platform.  But  the  defendant 
urges  most  strenuously  that  the  plaintiff  was  guilty  of  cul- 
pable contributory  negligence;  and  it  cites  various  authorities, 
the  most  favorable  of  which  to  its  side  of  the  question  are  the 
following:  Reed  v.  R.  &  A.  R.  R.  Co.,  84  Va.  231;  33  Am.  & 
Eng.  R.  R.  Cas.  503;  Forsyth  v.  Boston  etc.  R'y  Co.,  103  Mass. 
510.  But  upon  reason  and  great  weight  of  authority,  we  think 
the  plaintiff  was  not  guilty  of  any  culpable  contributory  neg* 
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ligence:  See  the  numerous  cases  above  cited.  Surely,  as  a 
question  of  law,  we  cannot  declare  that  she  was  guilty  of  any 
such  negligence,  and  the  jury  declr:red  as  a  matter  of  fact  that 
she  was  not.  What  more  should  she  have  done  than  she  did? 
Should  she  have  created  a  sensation  by  hunting  for  the  secluded 
and  possibly  sleeping  agent  of  the  railway  company  to  obtain 
a  light  or  to  procure  information,  or  when  she  arrived  at  the 
edge  of  the  platform  should  she  have  got  down  upon  her  knees 
and  felt  with  her  hands  to  ascertain  whether  the  platform  and 
the  ground  were  upon  the  same  level  or  not?  The  jury  did 
not  think  that  she  was  required  to  do  these  things,  and  their 
verdict  is  final. 

It  is  claimed,  however,  that  she  ought  to  have  known  that 
the  platform  was  elevated  very  much  above  the  level  of  the 
ground,  for  the  reason  that  when  she  first  arrived  at  the  station 
it  was  still  daylight.  It  appears  that  prior  to  the  accident  she 
went  to  and  from  the  platform,  but  only  to  and  from  the  west 
end;  and  it  does  not  appear  that  she  ever  saw  or  was  ever  at 
the  east  end  until  the  very  moment  when  the  accident  oc- 
curred; and  it  would  seem  that  with  her  slight  knowledge  of 
the  platform  she  should  not  be  required  always  and  necessarily, 
at  her  peril,  to  retain  in  her  actual  consciousness  the  exact  con- 
dition of  the  entire  platform,  nor  should  she  be  so  required, 
even  if  at  some  time  prior  to  the  accident  she  did  have  full 
and  actual  knowledge  of  the  platform  and  its  condition.  At 
the  time  of  the  accident  she  saw  the  platform  and  saw  the 
ground,  and  believed  that  they  were  upon  the  same  level,  and 
trusting  to  her  senses  and  to  her  supposed  perceptions,  she 
stepped  from  the  platform  and  fell,  and  the  jury  found  that 
in  doing  so  she  was  not  guilty  of  any  culpable  contributory 
negligence,  and  their  findings  upon  this  subject  must  now  be 
considered  as  conclusive:  See  the  authorities  above  cited. 

The  plaintiff  in  error,  defendant  below,  further  claims  that 
the  court  below  erred  in  permitting  testimony  of  two  witnesses 
to  be  introduced  showing  that  two  other  persons,  a  man  and  a 
woman,  had  also  fallen  from  the  same  portion  of  the  platform 
under  circumstances  of  a  similar  character.  Such  evidence 
was  competent:  City  of  Topeka  v.  Sherwood,  39  Kan.  695,  696, 
and  cases  there  cited;  Morse  v.  Minneapolis  etc.  Ky  Co.,  30 
Minn.  466,  471,  472,  and  cases  there  cited;  11  Am.  &  Eng. 
R.  R.  Cas.  168,  172,  173,  and  cases  there  cited.  Such  evidence 
tended  to  show  that  the  place  was  unsafe  and  dangerous:  Dis- 
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trict  of  Columbia  v.  Armes,  107  U.  S.  519,  524-526,  and  cases 
there  cited. 

There  is  a  further  objection  urged  against  the  testimony  of 
one  of  such  witnesses,  to  wit,  Lydia  S.  Walrath.  Her  testi- 
mony was  embraced  in  a  deposition,  and  the  objection  now 
urged  against  the  deposition  is,  that  it  was  taken  in  the  same 
city  in  which  the  trial  was  had,  and  only  one  day  before  the 
trial,  and  that  no  showing  was  made  that  the  oral  testimony 
of  the  witness  could  not  be  procured.  No  such  objection  as 
this  was  made  in  the  court  below,  and  probably  the  court  below 
never  considered  or  thought  of  any  such  objection.  The  only 
objection  urged  in  the  court  below  against  the  deposition  as  a 
whole  was  as  follows:  "Objection  taken  by  defendant  to  the 
entire  deposition,  on  the  grounds  that  same  is  incompetent, 
irrelevant,  and  immaterial,  and  not  within  the  issues  in  this 
case;  and  on  the  further  ground  that  the  same  is  hearsay  in  its 
character,  and  that  no  foundation  has  been  laid  for  the  evi- 
dence; also  that  it  is  too  remote;  also  upon  the  ground  that  it 
does  not  appear  from  said  deposition  that  the  said  defendant, 
or  any  of  its  agents,  servants,  or  employees,  had  any  notice  or 
knowledge  of  the  circumstances  set  forth  in  said  deposition. 
Objection  to  the  introduction  of  the  deposition  as  a  whole  over- 
ruled, to  which  ruling  of  the  court  the  defendant  excepts." 

If  the  objection  which  is  now  urged  had  been  urged  in  the 
court  below,  it  would  have  been  error  for  the  court  below  to 
have  permitted  any  part  of  the  deposition  to  be  introduced  in 
evidence;  but  no  such  objection  having  been  urged  in  the 
court  below,  nor  fairly  covered  by  the  objection  that  was 
urged,  we  cannot  say  that  the  court  below  committed  any 
error  in  permitting  a  part  of  the  deposition  to  be  read  in  evi- 
dence. The  grounds  for  the  objection  interposed  in  the  court 
below  are  substantially  the  same  as  the  defendant  generally 
interposed  where  it  objected  to  the  testimony  of  witnesses,  and 
the  objection  urged  in  the  court  below  was  evidently  intended 
to  apply  only  to  the  evidence  as  evidence  embodied  in  the  dep- 
osition, and  not  to  the  fact  that  the  deposition  was  not  filed 
in  time,  or  that  no  showing  was  made  that  the  oral  testimony 
of  the  witness  could  not  be  procured.  The  part  of  the  deposi- 
tion which  was  read  in  evidence  scarcely  had  any  materiality 
in  the  case.  The  facts  which  it  tended  to  prove  were  amply 
proved  by  other  testimony.  The  testimony  read  from  the  dep- 
osition was  to  the  effect  that  Mrs.  Walrath  had  fallen  when 
it  was  dark  from  the  same  place  from  which  the  plaintiff  fell, 
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and  it  was  introduced  for  the  purpose  of  showing  that  such 
place  was  unsafe  and  dangerous;  and  taking  the  facts  and  cir- 
cumstances of  the  case  as  they  were  unquestionably  proved  by 
the  other  evidence,  we  would  think,  as  a  matter  of  law,  that 
the  place  where  the  plaintiff  fell  was,  under  the  circumstances, 
unsafe  and  dangerous.  Besides,  the  other  evidence  also  proved 
that  a  woman  whose  name  was  not  shown,  but  who  was  pre- 
sumably Mrs.  Walrath,  fell  from  that  place.  But  upon  the 
objection  made  to  the  introduction  of  this  deposition  in  evi- 
dence in  the  court  below,  we  do  not  think  that  the  court  below 
erred  in  permitting  a  part  of  the  deposition  to  be  introduced 
in  evidence. 

We  do  not  think  that  it  is  necessary  to  discuss  any  of  the 
other  points  presented  by  counsel.  In  our  opinion  no  material 
error  was  committed  by  the  court  below,  and  therefore  the 
judgment  of  the  court  below  will  be  afl5rmed. 


Railway  Companies  —  Stations.  —  Railway  companies  are  bound  to  keep 
their  stations  and  station-grounds  in  a  safe  condition:  Alabama  etc.  R.  R.  Co. 
V.  Arnold,  84  Ala.  159;  5  Am.  St.  Rep.  354,  and  note  363;  Wabash  etc.  R'y 
Co.  V.  Locke,  112  Ind.  404;  2  Am.  St.  Rep.  193,  and  note  208;  Moaes  v.  Louis- 
ville etc  R.  R.  Co.,  39  La.  Aun.  649,  and  note. 

Nbgligknce,  when  a  Fact  for  the  Jury  and  when  not:  See  Bridger  v. 
Ashvilh  etc.  R.  R.  Co.,  29  S.  C.  456;  f>ost,  p.  653,  and  note;  Potter  v.  FUnt  etc. 
R.  R.  Co.,  62  Mich.  22;  Stone  v.  Hunt,  94  Mo.  475;  Guthrie  v.  Maine  Central 
R.  R.  Co.,  81  Me.  672;   Wait  v.  BurUngUm  etc.  R'y  Co.,  74  Iowa,  207. 
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141  Kansas,  661.| 

Railroad  Companies.  —  Railroad  Company  is  Liable  to  Ant  One  of 
its  Servants  Operating  its  Road  for  the  negligence  of  either  one  of 
its  oflBcers  or  servants  whose  duty  it  is  to  keep  the  road  in  a  reasonably 
■ale  condition,  and  who  culpably  fails  to  perform  such  duty,  or  to  give 
notice  or  warning  thereof. 

Railroad  Companies  —  Liability  for  Injuries  to  Employee  Resulting 
FROM  Unsafe  Condition  of  Road-bed.  —  The  plaintiff  was  a  brakeman 
in  the  employ  of  the  defendant  railroad  company,  and  it  was  his  duty  to 
itep  from  hia  train  while  it  was  moving  slowly  to  open  and  adjust  a  cer- 
tain switch.  The  ground  about  the  switch  had  for  a  long  time  been  level 
and  hard,  and  was  in  that  condition  when  the  plaintiff's  train  passed 
that  place  in  the  morning;  but  before  its  return,  after  dark  in  the  even- 
ing, the  defendant  company  caused  several  car-loads  of  cinders  to  be 
dumped  in  heaps  in  and  about  the  switch  for  ballast,  leaving  the  ground 
soft  and  spongy.  Without  notice  of  the  changed  condition  of  the  road- 
bed, the  plaiutifif  stepped  from  his  train  in  his  usual  and  ordinary  manner 
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for  the  purpose  of  turning  the  switch,  when  his  feet  struck  the  cinders 
in  such  a  way  as  to  cause  him  to  lose  his  balance  and  be  thrown  under 
4hfl  train,  whereby  his  left  foot  was  so  crushed  and  mangled  that  ampu- 
tation was  necessary.  In  such  case,  in  the  absence  of  contributory  neg- 
ligence on  the  part  of  the  plaintiflF,  the  defendant  company  would  be 
liable  in  damages  for  the  injuries  he  sustained. 

ilAJLROAD  C!OMP ANTES  —  WhKN   ESTABLISHED  RuLES  OF  RAILROAD  OOMPANT 

ABK  TO  BB  Deemed  Modified.  —  Rules  established  by  a  railroad  com- 
pany relative  to  the  duties  of  conductors  and  others  in  opening  and  ad- 
justing switches  on  its  road,  with  notice  thereof  to  conductors  and  other 
employees,  must  govern  until  abrogated  or  changed.  But  such  rules 
-are  deemed  changed  or  modified  as  to  a  brakeman,  who,  in  obedience  to 
the  orders  of  the  conductor  of  his  train,  and  in  the  presence  and  with 
the  knowledge  of  the  division  superintendent,  who  haa  charge  of  the 
mainagement  of  the  road,  and  directs  the  employees  of  the  company  in 
the  performance  of  their  duties,  opens  and  adjusts  the  switch  for  a  long 
time  in  a  different  manner  from  that  prescribed  by  the  established  rules. 

l^BOLIOMNCE,     CONTRIBUTORT  —  SUBMISSION    OP    QuBSTIOW    OP    TO    JuBY. — 

Where,  upon  the  testimony  introduced  in  the  case,  the  court  submits  to 
the  jury  the  question  of  the  plaintiff 's  contributory  negligence,  and  the 
jury,  by  their  verdict,  find  upon  this  question  in  favor  of  the  plaintiff, 
the  appellate  court  cannot,  upon  the  evidence,  which  is  greatly  conflict- 
ing, as  a  matter  of  law,  declare  that  the  plaintiff  was  guilty  of  contribu- 
tory negligence  that  would  defeat  his  right  of  recovery. 
Vboliosncb  —  Damaqbs  IN  Action  fob  Personal  Injubibs  Cadsed  bt  — 
Vbbdiot  hot  Excessive.  —  The  plaintiff,  at  the  time  of  the  injuries 
complained  of,  was  thirty-nine  years  of  age,  and  for  twelve  years  had 
been  engaged  in  railroading,  and  intended  it  as  his  life  business.  As 
brakeman  and  car-cleaner  he  was  earning  eighty -five  dollars  per  month, 
and  waa  in  good  physical  health.  In  such  case,  considering  the  injury 
lie  received,  the  amputation  of  his  foot,  the  diseased  condition  of  his  leg 
«.t  the  time  of  the  trial,  and  his  inability  to  move  around  except  upon 
crutches,  a  verdict  for  seven  thousand  dollars  was  not  excessive. 

Action  by  T.  B.  Kier  against  the  Kansas  City,  Fort  Scott, 
and  Gulf  Railroad  Company  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  the  negligence  of  the 
defendant.     The  material  facts  appear  in  the  opinion. 

Wallace  Pratt,  Charles  W.  Blair,  and  Israel  P.  Dana,  for  the 
plaintiflF  in  error. 

/.  D.  McCue  and  M.  C.  Showalter,  for  the  defendant  in  error. 

HoRTON,  C.  J.  On  the  third  day  of  December,  1885,  and 
for  about  two  and  one  half  years  prior  thereto,  Thomas  B. 
Kier  was  a  brakeman  in  the  employ  of  the  Kansas  City,  Fort 
Scott,  and  Gulf  Railroad  Company,  on  its  regular  passenger 
train  running  between  Cherryvale,  in  Montgomery  County, 
and  Arcadia,  in  Crawford  County;  the  train  made  daily  trips 
«ach  way,  leaving  Cherryvale  at  7:25  in  the  morning  and  re- 
turning at  7:30  in  the  evening;  in  going  to  Arcadia  it  passed 
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Parsons  at  8:21  in  the  morning,  and  on  its  return  reached 
Parsons  at  6:37  in  the  evening;  the  Parsons  station  was  not 
on  the  main  line,  but  was  reached  by  passing  over  a  switch 
or  spur-track.  The  usual  way  of  passing  from  the  main  line 
to  the  station  was  as  follows:  When  the  train  was  going  east, 
the  spur-track  was  connected  with  the  main  track,  and  the 
train  was  run  backward  over  the  spur  to  the  station;  when 
going  west,  the  same  connection  was  made,  and  the  train  was 
run  forward  to  the  station,  and  then  run  backward  to  the 
main  line,  when  the  switch  was  set  in  connection  with  the 
main  line.  It  was  the  practice  of  Kier,  and  he  alleged  that  it 
was  his  duty,  when  the  train  was  backing  out  of  Parsons,  to 
take  a  position  on  the  rear  end  of  the  train,  and  when  the 
proper  point  was  reached  near  the  switch,  to  step  to  the  side 
of  the  car  and  adjust  the  switch  to  connect  the  main  line. 

At  the  time  of  receiving  the  injury  complained  of,  he  had 
just  stepped  from  the  car  for  the  purpose  of  turning  the 
switch;  he  was  thrown  under  the  moving  train  of  cars  in 
such  a  position  that  the  cars  passed  over  his  left  foot,  crush- 
ing and  mangling  the  same  to  such  an  extent  that  it  had 
to  be  amputated  in  order  to  save  his  life.  This  action  was 
brought  to  recover  damages  of  the  company  for  the  injury 
so  received.  The  grounds  upon  which  the  plaintiff  seeks  to 
charge  his  injury  to  the  negligence  of  the  company  are  set 
forth  in  the  petition  as  follows:  ''That  on  the  morning  of  the 
third  day  of  December,  1885,  and  for  a  long  time  prior  thereto, 
the  ground  where  the  switch  was  located  was  solid  and  hard, 
and  had  been  in  such  condition;  that  the  service  required  of 
him  in  the  moving  and  adjustment  of  the  switch  could  be 
done  in  the  manner  stated  without  injury  to  his  person;  that 
he  was  well  acquainted  with  the  condition  of  the  locality,  and 
the  condition  of  the  track  and  ground  around  the  switch;  that 
on  the  morning  of  the  third  day  of  December,  the  passenger 
train  on  which  he  was  employed  as  brakeman  left  the  city  of 
Cherryvale  on  its  regular  schedule  time  for  its  trip  to  Arcadia 
and  return  to  Cherryvale;  that  it  passed  through  the  city  of 
Parsons,  and  at  that  time  the  ground  in  and  about  the  switch 
was  in  its  usual  good  and  safe  condition,  and  he  performed 
his  required  service  in  opening  the  switch  in  his  usual  man- 
ner as  brakeman;  that  after  the  passenger  train  had  left  the 
city  of  Parsons,  and  before  its  return  on  the  evening  of  said 
day,  the  company  had  caused  to  be  deposited  in  and  about 
the  switch  several  car-loads  of  cinders,  which  were,  by  the 


314  Kansas  City  etc.  R.  R.  Co.  v.  Kier.        [Kansas, 

gross  carelessness  and  negligence  of  the  employees  of  the 
company,  deposited  and  left  in  great  heaps  and  piles  upon 
either  side  of  the  track  and  in  and  about  the  switch,  so  that 
the  ground  upon  either  side  of  the  track  was  raised  to  the 
height  of  fifteen  inches,  and  so  spongy  and  soft  that  a  person 
stepping  from  the  car  would  sink  into  them  to  a  great  depth, 
thereby  rendering  the  ground  in  and  about  the  track  in  an 
uneven,  soft,  spongy,  and  dangerous  condition;  that  when  the 
passenger  train  reached  the  city  of  Parsons  on  its  return  trip 
to  the  city  of  Cherryvale,  on  the  third  day  of  December,  rely- 
ing upon  and  believing  the  track  to  be  in  the  same  condition 
as  when  he  passed  over  the  same  a  few  hours  before,  and 
without  any  information  or  knowledge  of  any  change  having 
been  made,  or  that  any  cinders  had  been  unloaded  and  de- 
posited in  and  about  the  track  and  switch,  or  that  the  same, 
by  reason  of  the  gross  carelessness  and  negligence  of  the  com- 
pany and  its  employees,  had  been  left  in  the  dangerous  con- 
dition they  were  in,  he  stepped  from  the  train  for  the  purpose 
of  turning  the  switch  so  that  the  train  could  and  would  pass 
onto  the  main  track;  that  in  stepping  from  the  car,  he  did  so 
in  the  usual  and  ordinary  manner,  exercising  due  care  to  pre- 
vent injury;  that  when  he  stepped  from  the  car  for  said  pur- 
pose, his  feet  sank  into  the  cinders,  which  were  soft  and 
spongy,  and  gave  way  under  his  feet,  causing  him  to  lose  his 
balance,  and  throwing  him  under  the  moving  train  of  cars  of 
the  company." 

Upon  the  trial,  the  evidence  offered  on  the  part  of  plaintiff 
tended  to  establish  the  foregoing  allegations.  It  is  contended 
by  the  railroad  company  that  the  petition  does  not  state  facts 
sufl&cient  to  constitute  a  cause  of  action,  and  therefore  that  no 
negligence  of  the  company  was  proven  at  the  trial.  In  sup- 
port of  this  contention,  it  is  said  that  the  company  owes  to 
the  public  the  duty  of  affording  adequate  instrumentalities 
for  the  transaction  of  its  business  and  to  make  transportation 
safe;  therefore,  that  it  had  the  right  to  haul  its  ballast  and 
put  the  same  on  the  track  just  as  it  was  done  in  this  instance; 
that  the  company  was  not  required  to  notify  the  plaintiff  it 
was  re-ballasting  or  repairing  its  road;  that  it  was  his  duty 
to  be  on  the  constant  lookout  for  ballast,  or  repairs  on  the 
track,  either  by  eyesight  or  inquiry;  that  it  was  his  duty  to 
notice  the  condition  of  the  track,  which  was  open  to  observa- 
tion, and  if  he  failed  to  do  so,  it  was  such  neglect,  not  only  of 
his  duty,  but  also  of  ordinary  precaution  for  his  safety,  as  to 
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bar  recovery  for  any  damages  thereby.  This  court  has  al- 
ready decided  that  "the  law  does  not  require  that  a  railroad 
company  shall,  as  between  it  and  its  employees,  guarantee 
the  sufficiency,  good  order,  and  good  condition  of  its  tracks 
and  roadway,  but  merely  requires  that  the  railroad  company 
shall  exercise  reasonable  and  ordinary  care  and  diligence  to 
keep  its  tracks  and  roadway  in  a  reasonably  safe  condition": 
St.  Louis  etc.  Ry  Co.  v.  Weaver,  35  Kan.  412;  57  Am.  Rep.  176; 
see  also  Atchison  etc.  R.  R.  Co.  v.  Ledbetter,  34  Kan.  331;  Atchi- 
son etc.  R.  R.  Co.  V.  Wagner,  33  Id.  660. 

This  court,  however,  decided  in  Atchison  etc.  R.  R.  Co.  v. 
Holt,  29  Kan.  152  (107),  that  "the  rule  is,  even  under  the 
common  law,  that  a  master  employing  servants  upon  any  work, 
particularly  a  dangerous  work,  must  use  due  and  reasonable 
diligence  that  he  does  not  induce  them  to  work  under  the  no- 
tion that  they  are  working  with  proper  and  safe  machinery, 
while  employing  defective  and  dangerous  machinery;  and  if 
an  employee  is  injured  on  that  account,  and  without  fault  of 
his  own,  the  master  is  liable  in  damages." 

And  in  Atchison  etc.  R.  R.  Co.  v.  Moore,  29  Kan.  633,  it  is 
said:  "In  all  cases,  at  common  law,  a  master  assumes  the 
duty  toward  his  servant  of  exercising  reasonable  care  and  dil- 
igence to  provide  the  servant  with  a  reasonably  safe  place  at 

which  to  work And  at   common  law,  whenever   the 

master  delegates  to  an  officer,  servant,  agent,  or  employee, 
high  or  low,  the  performance  of  any  duty  which  really  de- 
volves upon  the  master  himself,  then  such  officer,  servant, 
agent,  or  employee  stands  in  the  place  of  the  master,  and  be- 
comes a  substitute  for  the  master, — a  vice-principal,  —  and 
the  master  is  liable  for  his  acts  or  his  negligence." 

In  Atchison  etc.  R.  R.  Co.  v.  Moore,  31  Kan.  197,  the  law  is 
declared  that,  "  at  common  law,  a  railroad  company  is  liable 
to  a  brakeman  for  injuries  caused  by  the  negligence  of  the 
road-master  or  foreman,  whose  duty  it  was,  over  a  portion  of 
the  road,  to  direct  repairs  and  keep  it  in  a  reasonably  safe  con- 
dition": See  also  Hannibal  etc.  R.  R.  Co.  v.  Fox,  31  Kan.  586. 

Therefore,  under  the  decisions  of  this  court,  if  the  road-bed 
or  yard  in  and  around  the  switch  at  Parsons  had  been  changed 
by  the  dumping  of  cinders  in  heaps  or  piles  after  the  train  had 
passed  through  that  place  on  the  morning  of  December  3d, 
going  east,  and  prior  to  its  return  in  the  evening,  and  the 
dumping  of  the  cinders  left  the  road-bed  or  yard  in  a  danger- 
ous condition,  then,  if  it  was  the  duty  of  Kier,  as  alleged  in 
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his  petition,  to  step  from  the  car  while  it  was  moving  slowly, 
for  the  purpose  of  turning  the  switch,  and,  without  having  any 
notice  of  the  recent  change  in  the  condition  of  the  road-bed  or 
yard,  he  stepped  from  the  car  in  his  usual  and  ordinary  man- 
ner, exercising  proper  care,  and  was  thrown  under  the  train 
on  account  of  the  dangerous  condition  of  the  road-bed  or  yard 
in  and  about  the  switch,  the  railroad  company  would  be  lia- 
ble. With  this  view,  the  petition  states  facts  sufficient  to  con- 
stitute a  cause  of  action:  Hall  v.  Missouri  Pac.  Ry  Co.,  74  Mo. 
298;  Hullehan  v.  Green  Bay  etc.  R'y  Co.,  68  Wis.  520;  Kane  v. 
Railway  Co.,  9  S.  C.  16. 

Counsel  contend  that  if  the  plaintiff  was  entitled  to  be  no- 
tified of  the  changed  condition  of  the  road-bed  or  yard,  then 
every  other  employee  would  be  equally  entitled  to  like  notice; 
and  therefore  that  the  company  would  be  seriously  embarrassed 
in  the  operation  of  its  road.  As  we  have  already  decided  that 
a  railroad  company  is  liable  to  any  one  of  its  servants  oper- 
ating its  road  for  the  negligence  of  either  one  of  its  servants 
whose  duty  it  is  to  keep  the  road  in  a  reasonably  safe  condi- 
tion, and  who  culpably  fails  to  perform  such  duty  or  to  give 
proper  warning,  we  deem  it  unnecessary  in  this  case  to  give 
further  or  additional  reasons  for  the  support  of  the  law  as  de- 
clared by  this  court.  It  would  seem  to  us,  however,  not  very 
difficult  or  expensive,  if  a  bridge,  track,  road-bed,  or  yard  of  a 
railroad  company  is  in  a  dangerous  condition,  for  the  foreman 
having  charge  of  the  section  or  work  to  place  thereon  at  night 
danger-signals,  like  red  lights,  so  as  to  give  warning  to  all  the 
servants  or  employees  of  the  company. 

Hathaway  v.  Railroad  Co.,  29  Fed.  Rep.  489,  is  cited  as  de- 
cisive against  any  recovery  by  the  plaintiff.  That  case  was 
tried  in  the  United  States  circuit  court  for  the  southern  dis- 
trict of  Georgia,  and  the  opinion  was  delivered  by  Speer,  J. 
In  many  respects  the  facts  in  that  case  are  similar  to  this. 
In  that  case  the  plaintiff  was  a  flag-man,  and  the  material  de- 
posited upon  the  track  was  sand  instead  of  cinders.  That 
case  was  taken  from  the  jury,  on  the  ground  that  the  facts 
showed  no  negligence  on  the  part  of  the  railroad  company. 
If  the  decision  was  based  upon  the  theory  that  there  was  no 
evidence  tending  to  show  "  that  the  sand  was  unnecessarily 
placed  at  the  spot  where  the  flag-man  was  injured,  and  un- 
necessarily kept  there,"  the  case  might  be  distinguished  from 
this;  but  if  the  decision  in  that  case  goes  to  the  full  extent 
claimed  for  it,  that  in  attempting  to  repair,  or  in  repairing  its 
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track  or  road-bed,  a  company  may  place  the  same,  while  mak- 
ing its  repairs,  in  a  dangerous  condition,  and  require  its  em- 
ployees to  perform  duties  at  night  on  such  a  track  or  road-bed 
without  any  warning  or  notice  of  its  changed  and  unsafe  con- 
dition, we  are  not  inclined  to  follow  it. 

The  various  decisions  concerning  ice  and  snow  upon  the 
track  or  road-bed  are  not  contrary  to  the  views  expressed  by 
us  in  this  and  former  decisions,  because  employees  might  be 
required,  under  some  circumstances,  to  take  notice  of  ice  and 
snow  from  the  operation  of  natural  causes  upon  the  ground 
or  work  where  they  are  employed.  Such  risks  and  hazards, 
according  to  some  of  the  decisions,  are  incident  to  their  em- 
ployment. 

It  is  further  contended  that  Kier  was  out  of  his  place  at  the 
switch,  —  was  voluntarily  performing  a  duty  not  his;  there- 
fore that  he  is  barred  from  recovery  by  his  contributory  negli- 
gence. The  rules  of  the  company  introduced  in  evidence  are 
as  follows:  — 

"  14.  Every  conductor  must  personally  open  and  close 
switches  used  by  his  train  or  engine,  and  will  be  held  respon- 
sible for  the  proper  adjustment  of  the  switches.  When  there 
is  more  than  one  train  to  use  a  switch,  conductors  must  not 
leave  the  switch  open  for  the  following  train,  even  when  in 
sight,  unless  the  conductor  of  the  following  train  is  at  the 
switch  and  takes  charge  of  it." 

"  19.  Station  agents  are  held  responsible  for  the  safety  of 
switches,  which  must  always  (except  when  a  man  is  standing 
by)  be  kept  locked  and  right  for  trains  running  on  the  main 
track.  (This  is  not  intended  to  relieve  conductors  and  others 
from  care  of  switches  they  may  use;  whoever  throws  a  switch 
upon  a  side-track  must  see  it  back  on  the  main  line.)" 

The  conductor  of  the  train  testified  that  he  regarded  the 
opening  of  the  switch  as  the  duty  of  Kier.  Kier  also  testified 
that  it  was  his  duty  to  turn  the  switch;  that  he  performed 
this  duty  during  his  entire  service  as  brakeman  on  the  pas- 
senger train;  that  he  did  this  under  the  direction  of  the  con- 
ductor; and  that  he  had  often  performed  this  duty  in  the  same 
way  in  the  presence  of  the  division  superintendent.  The  con- 
ductor testified  that  he  was  under  the  immediate  direction 
and  supervision  of  the  division  superintendent;  that  this  su- 
perintendent directed  the  employees  on  the  train  in  the  per- 
formance of  their  duty;  that  the  division  superintendent  was 
his  superior,  and  that  he  obeyed  his  orders  in  the  operation  of 
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the  road;  therefore,  notice  to  the  division  superintendent  was 
notice  to  the  company;  and  when  Kier,  under  the  direction  of 
the  conductor,  opened  and  adjusted  the  switch  during  all  the 
time  he  was  brakeman,  in  the  manner  he  did,  without  any 
complaint  or  objection  on  the  part  of  the  division  superintend- 
ent, who  saw  him  perform  his  work,  we  do  not  think  it  can  be 
said,  as  a  matter  of  law,  that  Kier  was  out  of  his  place  at  the 
time  of  receiving  his  injury. 

We  think,  upon  the  testimony,  that  the  court  did  not  err  in 
instructing  the  jury  as  follows:  "  I  may  say  to  you,  relative 
to  these  rules  and  regulations,  they  may  be  modified  at  the 
will  of  the  defendant  in  this  action  by  those  having  authority 
to  do  so,  verbally  or  otherwise,  and  in  charge  and  control  of 
its  business;  and  if  you  find,  or  have  the  right  to  infer,  from 
the  evidence  which  has  been  offered  on  the  trial  of  this  cause, 
any  of  its  rules  have  been  bo  modified  by  this  defendant,  by 
those  having  authority  to  do  bo,  then  such  modification, 
whether  in  one  form  or  the  other,  is  to  be  accepted  by  you; 
but  if  there  has  been  no  modification,  you  would  not  be  justi- 
fied in  BO  finding." 

It  is  also  contended  that  the  evidence  shows  that  Kier  fell 
over  the  switch-block  by  his  own  carelessness,  and  that  the 
cinders  dumped  upon  the  road-bed  or  yard  had  nothing  what- 
ever to  do  with  his  injury.  The  evidence  in  the  case  is  greatly 
conflicting,  but  as  the  jury  credited  Kier  and  his  witnesses, 
and  as  the  trial  court  approved  the  verdict,  we  cannot  disre- 
gard this  evidence,  and  say  that  Kier  brought  his  misfortunes 
on  himself  by  his  own  recklessness.  Whether  the  defendant 
was  guilty  of  negligence  causing  and  contributing  to  his  in- 
jury was  one  of  the  leading  issues  in  the  case. 

Upon  the  evidence  and  instructions  the  jury  found  in  favor 
of  Kier;  and  although  there  was  ample  evidence  to  justify  a 
difi'erent  verdict,  the  facts  have  been  determined  by  the  jury 
adversely  to  the  company;  and  as  there  was  sufficient  testi- 
mony before  the  jury  to  support  the  allegations  of  ^he  petition 
and  the  verdict,  we  cannot  interfere. 

The  evidence  of  E.  0.  Brown  as  to  the  safety  of  a  person 
stepping  from  a  moving  train  going  six  or  seven  i>»»les  an  hour, 
even  if  erroneously  received,  is  not  sufficient  for  a  reversal.  He 
was  only  permitted  to  give  his  opinion  in  answer  Ko  one  ques- 
tion. The  testimony  of  Kier  that  he  had  daily  st«oped  oflF  the 
moving  train  to  set  and  adjust  the  switch  while  iv  the  service 
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of  the  company  as  brakeman  was  more  conclusive  than  any 
mere  opinion. 

Finally,  it  is  contended  that  the  trial  court  committed  error 
in  instructing  the  jury  upon  the  law  of  exemplary  or  punitive 
damages.  The  verdict  was  for  seven  thousand  dollars;  Kier 
at  the  time  of  his  injury  was  thirty-nine  years  of  age;  for 
twelve  years  he  had  been  engaged  in  railroading,  and  in- 
tended it  as  his  business  in  life;  as  brakeman  and  car-cleaner 
he  was  earning  eighty-five  dollars  per  month,  and  was  in  good 
physical  health;  therefore,  considering  the  injury  that  he  re- 
ceived, the  amputation  of  his  foot,  the  diseased  condition  of  his 
leg  at  the  time  of  the  trial,  and  his  inability  to  move  around 
except  upon  crutches,  the  verdict  was  not  excessive.  The  in- 
struction complained  of  is  subject  to  criticism.  Courts,  in 
such  cases  as  this,  should  not  instruct  concerning  gross  negli- 
gence, unless  the  same  amounts  to  wantonness:  Southern  Kan- 
sas R'y  Co.  V.  Rice,  38  Kan.  398;  5  Am.  St.  Rep.  766;  Atchison 
etc.  R.  R.  Co.  V.  Gants,  38  Kan.  608;  5  Am.  St.  Rep.  780;  Kan- 
sas Pacific  K'y  Co.  v.  Whipple,  39  Kan.  531;  and  should  not  in- 
struct upon  gross  negligence,  even  if  amounting  to  wantonness, 
unless  there  is  sufficient  evidence  before  the  jury  to  render  it 
necessary:  Kansas  Pacific  R'y  Co.  v.  Peavey,  29  Id.  169;  44 
Am.  Rep.  630. 

In  this  case  the  evidence  as  to  gross  negligence,  if  any,  is 
very  slight;  but  in  view  of  the  damages  awarded,  we  do  not 
think  the  instruction  sufficiently  material  to  reverse  the  judg- 
ment. 

In  the  case  of  Kansas  Pacific  R'y  Co.  v.  Peavey,  supra,  we 
held  a  similar  instruction  misleading,  where  it  was  apparent 
from  the  evidence  that  the  engineer  was  not  guilty  of  such 
gross  negligence  as  implied  willful  injury.  In  that  case  the 
damages  awarded  were  excessive,  six  thousand  five  hundred 
dollars  being  allowed  for  the  loss  of  a  thumb  and  first  finger. 
The  reversal  was  not  solely  upon  the  ground  of  the  mislead- 
ing instruction  on  gross  negligence,  but  for  other  manifest 
errors,  and  also  for  excessive  damages. 

Other  points  are  presented  in  the  briefs,  which  we  have  fully 
considered,  but  did  not  think  it  necessary  to  consume  time  to 
discuss. 

Upon  the  whole  record,  we  cannot  say  that  any  error  was 
committed  by  the  trial  court  so  prejudicial  to  the  railroad 
company  as  to  justify  a  new  triaL 
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Railway  Companies.  —  A  section-foreman,  whose  duty  is  to  keep  the 
track  in  a  safe  cond'.tion,  is  not  a  co- servant  with  the  con  doctor  and  those 
whose  duty  it  is  to  run  trains  over  the  track:  St.  Louis  etc  R'y  Co.  v.  Weaver, 
35  Kan.  412;  57  Ana.  Rep.  176,  and  extended  note  183-187;  note  to  Fide  v. 
CentrcUP.  R.  R.  Co.,  1  Am.  St.  Rep.  32,  33. 

Master  and  Servant.  —  As  to  the  duty  of  a  master  to  fnrnish  safe  ma- 
chinery and  appliances  for  his  servant,  see  Richmond  etc.  R'y  Co.  v.  Norment, 
84  Va.  167;  10  Am.  St.  Rep.  827,  and  note  835. 

Contributory  Negligence  is  Ordinarily  a  Question  for  the  jury  to 
determine:  Emeiy  v.  Raleigh  etc.  R.  R.  Co.,  102  N.  C.  209;  11  Am.  St.  Rep. 
727,  and  note;  Burbin  v.  Oregon  etc.  R.  R.  <&  Nav.  Co.,  17  Or.  5;  11  Am.  St. 
Rep.  778,  and  cases  collected  in  note  785. 

Damages.  —  Excessive  Verdicts:  See  Virginia  etc.  R'y  Co.  r.  White,  84 
Va.  498;  10  Am.  St.  Rep.  874,  and  note  882. 


Southern  Kansas  Railway  Company  v.  Croker. 

[41  Kansas,  747.] 
Masteb  and  Servant  —  Duty  or  Master  to  Furnish  Sate  Tools.  — It  ia 
the  servant's  own  fault  if  he  undertakes  to  perform  without  sufficient 
skill,  or  applies  less  than  the  occasion  requires.  But  a  section-hand  who 
complains  of  the  bad  condition  of  the  tool  with  which  he  has  to  work, 
and  is  promised  a  better  one,  and  is  told  to  work  with  the  defective  tool 
nntil  the  others  arrive,  and,  relying  on  such  promise,  he  dues  so,  and  ia 
injured  by  the  use  of  the  defective  tool,  he  may  recover  for  the  damages 
resulting.  His  solicitation  of  employment  in  a  certain  line  of  work  ia 
not  an  assertion  on  his  part  that  he  can  work  with  defective  tools. 

George  R.  Peck,  A.  A.  Hurd,  and  J.  O.  Egan,  for  the  plain- 
tiff in  error. 

Knight  and  Foust,  for  the  defendant  in  error. 

Simpson,  C.  Suit  to  recover  damages  for  personal  injuries 
received  by  the  defendant  in  error  in  the  line  of  his  employ- 
ment as  a  section-hand  of  the  Southern  Kansas  Railroad 
Company,  commenced  on  the  twelfth  day  of  July,  1886; 
tried  at  the  March  term,  1887,  of  the  district  court  of  Allen 
County,  resulting  in  a  judgment  in  favor  of  the  defendant  in 
error  for  $2,654.88. 

The  defendant  in  error,  Walter  Croker,  was  employed  as  a 
section-hand  by  the  railroad  company  in  August,  1885.  He 
is  a  young  man  about  twenty-two  years  of  age,  and  before  his 
employment  by  the  plaintiff  in  error  had  never  worked  on  any 
public  works.  From  the  time  of  his  employment  until  the 
thirtieth  day  of  March,  1886,  he  had  been  engaged  in  the  or- 
dinary duties  of  a  section-hand,  doing  all  that  he  was  ordered 
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to  do  to  keep  the  track  in  good  repair.  On  the  thirtieth  day 
of  March,  1886,  in  the  afternoon,  he  was  engaged  in  breaking 
rock  for  balast,  using  for  that  purpose  a  stone-hammer  that 
weighed  three  and  one  half  pounds.  The  handle  of  the  ham- 
mer was  a  green  stick,  cut  from  the  brush  adjoining  the  track, 
and  was  crooked.  The  defendant  in  error  had  complained 
directly  to  the  section-foreman  about  the  handle  being  defect- 
ive, he  having  been  slightly  injured  before  by  the  use  of  such 
a  handle.  The  foreman  told  him  to  work  with  this  one  as  it 
was,  and  that  he  would  get  good  handles  in  a  few  days.  He 
struck  a  blow  on  a  limestone  rock  with  the  hammer,  and  a 
small  particle  of  the  stone  struck  him  in  the  eye,  and  destroyed 
its  sight.  In  two  days  after  the  injury,  the  eye  was  taken  out 
by  oculists,  in  Kansas  City.  The  jury,  in  answer  to  special 
interrogatories,  found  as  follows:  — 

"1.  Was  the  plaintiff,  at  the  time  of  his  employment  by  the 
defendant,  a  man  of  ordinary  intelligence  and  information? 
A.  Yes. 

"2.  How  long  had  the  plaintiff  been  in  the  employment 
of  the  defendant  at  the  time  of  the  injury  complained  of  7 
A.  About  seven  or  eight  months. 

"3.  Did  the  plaintiff  understand  what  he  was  expected  to 
do  under  his  employment  at  the  time  he  entered  the  service 
of  the  defendant?     A.  Yes. 

"4.  How  long  had  the  plaintiff  been  engaged  in  the  use  of 
the  stone-hammer  in  question,  before  the  day  on  which  he  was 
injured?     A.  About  three  or  four  days. 

"5.  Was  the  plaintiff  familiar  with  the  use  of  the  stone- 
hammer  in  question,  at  the  time  of  the  injury  received  by  him? 
A.  Yes. 

"6.  Did  the  plaintiff  know  of  all  the  defects,  if  any  existed, 
'in  the  handle  of  the  hammer  he  was  using,  at  the  time  he 
forked  with  it,  and  at  the  time  of  the  injury  he  received  ? 
A.  Yes. 

"  7.  Could  the  plaintiff  have  put  a  new  handle  in  the  ham- 
mer-head if  he  had  chosen  so  to  do?     A.  No. 

"8.  Was  the  plaintiff  at  work  for  the  defendant  by  the  day 
or  by  the  month,  at  the  time  of  his  injury?     A.  By  the  day. 

"9.  Was  the  work  of  breaking  rock  while  in  the  employ  of 
the  defendant  such  work  as  the  plaintiff  was  competent  to  do? 
A.  Yes. 

"10.  Which  one  of  the  three  handles  introduced  in  evidence 
is  the  one  that  plaintiff  was  using  at  the  time  a  piece  of  the 
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rock  flew  off  and  hit  him,  prior  to  the  day  on  which  he  was 
hurt,  as  alleged  in  this  case?     A.  Either  exhibits  2  or  3. 

"  11.  Were  the  three  hammer-handles  introduced  in  evi- 
dence made  by  the  workmen  who  were  repairing  the  track 
«nd  breaking  rock  with  the  plaintiff  7  [Objected.]  A.  Don't 
know. 

"12.  Did  the  foreman,  Neely  Frame,  give  the  men  who 
made  the  three  hammer-handles  in  evidence  any  directions 
as  to  the  character  of  the  handles  that  they  should  make? 
A.  Don't  know. 

"  13.  Did  the  foreman,  Neely  Frame,  give  the  men  who 
made  the  handles  any  instructions  whatever  as  to  the  length, 
thickness,  straightness,  or  elasticity  of  the  handles  they  were 
to  procure?     A.  Don't  know. 

"  14.  How  much,  if  anything,  did  you  allow  to  the  plaintiff 
for  the  services  of  the  doctors  in  Kansas  City?  A.  Fifty  dol- 
lars. 

"  15.  How  much,  if  anything,  did  you  allow  to  the  plaintiff 
for  the  loss  of  time  during  period  of  time  following  the  injury? 
A.  One  hundred  dollars." 

The  motion  for  a  new  trial  was  overruled,  and  the  excep- 
tions saved  present  the  questions  discussed  by  counsel  for 
plaintiff  in  error.  There  are  only  two.  The  first  is,  that  at 
the  trial  the  defendant  in  error  was  allowed  to  testify  that 
before  he  entered  the  employment  of  the  railroad  company,  in 
August,  1885,  he  had  not  labored  on  public  works  of  any  kind. 
It  is  said  that  this  was  a  mere  subterfuge  to  excuse  the  plain- 
tiff's own  carelessness  and  negligence;  that  the  court  having 
allowed  this  to  go  to  the  jury,  they  had  license  thus  given 
them  to  conclude  that  the  plaintiff  was  not  bound  to  exercise 
ordinary  care  and  sense  in  doing  the  work.  While  we  doubt 
very  much  whether  any  importance  was  attached  to  this  evi- 
dence by  either  the  court  or  jury,  we  will  discuss  it  as  if  it 
was  an  important  and  controlling  fact  in  the  case.  Giving  the 
plaintiff  in  error  the  benefit  of  the  ruling  in  the  case  of  Union 
Pac.  R'y  Co.  v.  Estes,  37  Kan.  715,  to  the  fullest  extent,  and 
holding  that  his  employment  as  a  section-hand  was  an  asser- 
tion on  his  part  that  he  could  break  stone  for  ballast,  and  the 
result  is  that  the  company  would  not  be  liable  for  any  acci- 
dental injury  that  happened  in  the  line  of  that  employment. 
This  is  upon  the  theory  that  the  company  furnished  him  with 
the  usual  tools  that  were  used  to  do  such  work,  and  that  these 
tools  were  in  good  condition.     But  his  employment  was  not 
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an  assertion  on  his  part  that  he  could  break  rock  for  ballast 
with  stone-hammers  with  crooked  handles.  The  record  shows 
that  he  had  complained  of  the  hammers,  and  the  foreman  had 
promised  to  procure  new  and  better  handles.  The  duty  of  the 
company  is  plainly  understood  to  be  to  furnish  reasonably 
safe  tools  for  doing  this  kind  of  work;  these  hammers  were  de- 
fective; a  protest  was  made  against  their  use;  a  promise  given 
that  good  new  handles  would  be  forthcoming;  and  this  prom- 
ise was  accompanied  by  an  order  "to  go  ahead  and  work  with 
them";  the  work  proceeded,  and  the  injury  was  the  result 
of  the  use  of  the  defective  handle  of  the  hammer.  The  con- 
clusion is  irresistible  that  the  railroad  company  did  not  exer- 
cise that  degree  of  care  required  by  law  in  furnishing  proper 
tools  with  which  to  do  the  work  required  of  the  section-men, 
and  was  guilty  of  negligence  in  requiring  the  use  of  defective 
hammers. 

The  other  objection  is  confined  to  the  answers  to  the  seventh 
and  tenth  special  questions  submitted  to  the  jury.  We  do  not 
deem  these  very  important  or  influential  in  determining  the 
result.  If  the  answers  to  these  questions  had  been  yes,  they 
would  not  have  changed  the  result,  neither  would  these  an- 
swers have  been  inconsistent  with  the  general  verdict  of  the 
jury.  Was  it  the  duty  of  the  defendant  in  error,  under  the 
terms  of  his  employment,  to  put  a  new  handle  in  the  hammer- 
head? If  it  was,  the  foreman  ought  to  have  ordered  him  to 
do  so  when  he  complained  of  the  defect;  but  instead  of  that, 
he  was  told  to  go  ahead  and  work  with  it  until  the  new  one 
arrived.  Again,  what  difference  does  it  make  who  made  the 
handles  that  were  used?  —  the  natural  inquiry  being,  whether 
or  not  they  were  reasonably  adapted  to  their  use,  and  were 
safe.  We  have  read  this  record  carefully,  and  with  the  excep- 
tion of  the  evidence  of  the  witness  Lorance,  there  is  no  testi- 
mony to  show  that  two  of  the  handles  were  made  by  the 
workmen.  Lorance  says  he  made  one  of  them,  but  as  to  the 
other  two,  it  is  not  disclosed  who  made  them.  The  answer  in 
this  respect  is  truthful.  However,  no  matter  how  the  ques- 
tion is  answered,  we  regard  it  as  an  immaterial  matter,  for  if 
it  was  the  duty  of  the  workmen  to  make  them,  they  must 
make  good  and  safe  ones. 

This  case  was  fairly  tried;  the  railroad  company  produced 
no  evidence;  there  are  no  exceptions  to  the  instructions  of  the 
court;  these  two  immaterial  matters  are  the  only  complaints 
made;  the  verdict,  and  the  means  by  which  it  was  arrived  at, 
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are  approved  by  a  trial  judge  who  is  unusually  careful  and 
considerate;  and  justice  requires  that  such  a  verdict  should 
not  be  lightly  disposed  of.  Having  no  doubt  but  that  sub- 
stantial justice  has  been  done,  we  recommend  that  the  judg- 
ment be  affirmed. 

By  the  Court.    It  is  so  ordered. 


Mastbb  and  Sbrvamt.  —  As  to  the  duty  of  the  nuutar  to  famish  safe 
machinery  and  appliances  for  his  servants,  see  Richmond  etc  R'y  Co.  r.  Nor- 
ment,  84  Va.  167;  10  Am.  St.  Rep.  827,  and  note  835. 

Efvbot  or  Sbryant  Continxtino  ik  thb  Mastss's  Emplot  after  knowl- 
edge of  defects  in  machinery  and  appliances:  Note  to  Biehmond He  iZ'y  do.  t. 
NormetU,  10  Am.  St.  Rep.  836. 
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WiTHBEAL  V.  Muskegon  Booming  Company. 

[68  Michigan,  48.J 

Watsbcoursss  —  Riparian  Kiohts  —  Dahaobs  from  Jam  or  Loos.  — 
In  an  action  for  damages,  evidence  that  a  booming  company  bad  po8< 
session  of  a  river,  and  was  running  logs  thereon,  which  logs  jammed 
below  plaintiff's  place,  and  that  the  company  kept  running  logs  against 
such  jam,  and  filled  up  the  river  until  the  jam  extended  through  plaia- 
tiff's  farm,  and  above  it,  where  it  remained  for  a  month,  establishes  a 
prima  facie  case  of  negligence  against  such  company  if  unexplained,  and 
makes  it  unnecessary  for  plaintiff  to  go  further,  and  show  lack  of  use  of 
reasonable  care  and  dispatch  by  the  company  in  order  to  recover  dam- 
ages. 

Watercourses  —  Riparian  Rights.  —  A  jam  of  logs  In  a  river  does  not, 
of  itself,  constitute  negligence  upon  the  part  of  a  booming  company  run- 
ning logs  in  such  river;  but  the  existence  of  such  jam  for  a  month  or 
more,  and  the  continued  running  of  logs  in  such  manner  as  to  increase 
the  jam  during  such  period,  does,  unexplained,  constitute  negligence. 

Tttls  Sufficient  to  Maintain  Action  for  Damaqks.  —  Plaintiff  in  pos- 
session under  a  paid-up  contract  entitling  him  to  a  deed  has  title  snfS- 
eient  to  enable  him  to  recover  for  the  loss  of  hay  and  pasturage  through 
the  negligence  of  a  log-booming  company. 

Tttls  Sufficient  to  Maintain  Action  for  Damaobs.  —  Where  a  contract 
for  the  purchase  of  land  provides  that  the  vendor  is  to  have  one  half  of 
the  proceeds  of  the  hay  cut  upon  the  premises  until  the  purchase-money 
is  paid,  the  title,  property,  and  possession  remain  in  the  vendee,  so  as  to 
maintain  an  action  for  the  loss  of  such  hay,  as  he  only  has  to  accoant  to 
the  vendor  in  money  for  one  half  the  hay  gathered,  sold,  or  otherwise 
disposed  of. 

Damages  —  Evidence.  —  In  an  action  to  recover  damages  for  the  negligent 
flooding  of  plaintiff's  land,  and  destruction  of  his  hay  thereby,  evidence 
of  the  amount  of  hay  gathered  from  the  lamd  the  year  previous  to  the 
injury  complained  of  is  admissible  to  show  the  capau;ity  of  the  land  tot 
producing  hay. 

B25 
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Damages  — Negligence  —  Evidence. — Destruction  of  pasturage  by  neg- 
ligently flooding  plaintiff 's  land  is  'prima  facie  evidence  at  least  of  dam- 
ages to  the  amount  of  its  value. 

Watbkcourses  —  Riparian  Right  —  Rights  of  Loq-boomers.  —  A  log- 
owner  has  a  right  to  use  the  stream  in  its  natural  capacity  to  float  his 
logs,  and  is  not  responsiLle  for  any  damage,  incidentally  and  without  his 
fault,  arising  therefrom.  But  he  has  no  right  to  so  deal  with  his  logs, 
by  the  forming  of  jams  or  otherwise,  as  to  cause  the  water  to  overflow 
the  adjoining  lands  more  than  it  would  were  the  logs  left  to  themselves 
and  allowed  to  float  down  naturally,  and  without  artificial  interference. 

WATERCOUR.SES  —  RiPARiAN  RiGHTS  —  RiGHT  OF  LoG-BOOMERS.  —  Where  a 
navigable  river  has  a  well-defined  channel  or  bed  between  well-defined 
banks,  the  low  or  bottom  lands  upon  the  side  of  the  stream  that  are 
overflowed  in  times  of  high  water  are  not  within  the  boundaries  of  such 
stream,  and  the  capacity  of  such  stream  cannot  be  increased  by  artificial 
means  so  as  to  permit  a  log-owner  to  use  at  all  times  the  full  volume  of 
water  that  may  flow  in  the  stream  during  unusual  and  brief  freshets. 

Watercourses.  —  Right  of  NAViGATioy  is  measured  by  the  capacity  of  the 
stream  for  valuable  purposes  in  its  natural  condition,  and  any  attempt 
to  create  capacity  at  other  times  at  the  expense  of  private  interests  can 
be  justified  only  on  an  assessment  and  payment  of  compensation. 

Damages  —  Negligence  —  Right  to  Run  Logs  down  Stream.  —  In  an 
action  for  damages  caused  by  the  overflow  of  plaintifif 's  land  from  a  jam 
of  logs  in  a  navigable  stream,  the  defendant ,  is  not  liable  for  any  dam- 
age caused  before  he  assumed  control  of  the  logs,  or  had  the  right  to  do 
80,  and  not  then,  if  he  ran  the  logs  in  a  careful,  diligent,  and  prudent 
manner.  If  he  uses  necessary  care  to  prevent  the  formation  of  jams,  and 
to  break  those  already  formed  within  a  reasonable  time  after  he  took 
charge  of  them,  or  had  the  right  to  do  so,  and  does  not  unnecessarily  run 
logs  against  jams  already  formed,  there  can  be  no  recovery. 

Keating  and  Dickerman,  and  Edwin  F.  Uhly  for  the  appel- 
lant. 

OaUup  and  Pearson,  and  Smith,  Nims,  Hoyt,  and  Erwin,  for 
the  plaintiff. 

Morse,  J.  In  November,  1886,  the  plaintiff,  who  resides  in 
Missaukee  County,  commenced  this  suit  against  the  defend- 
ant, in  the  circuit  court  for  the  county  of  Muskegon,  for  dam- 
ages to  his  premises  and  property,  situated  upon  the  banks  of 
the  Muskegon  River,  in  Missaukee  County,  occasioned,  as  he 
claims,  by  the  defendant's  wrongful  action  while  in  the  con- 
trol and  possession  of  said  river,  and  in  the  transaction  of  its 
business  as  a  booming  company. 

The  claim,  as  developed  upon  the  trial,  was  for  damages  to 
his  hay  crop  in  the  years  1881, 1882, 1883,  1885,  and  1886,  and 
the  loss  of  pasturage  for  his  cattle  during  some  or  all  of  the 
years  from  1881  to  1886,  inclusive. 

The  declaration  averred  that  this  injury  and  loss  were  occa- 
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sioned  by  reason  of  said  defendant  carelessly,  improperly,  and 
negligently  allowing  a  jam  or  jams  of  logs,  timber,  and  other 
floatables  to  accumulate  in  said  stream,  below  the  close  and 
premises  of  said  plaintiff,  and  so  permitting  the  same  to  re- 
main for  a  long  space  of  time;  by  reason  of  which  jams  the 
river  overflowed  its  banks  and  flooded  the  plaintiff"'8  lands, 
destroying  his  crops  of  hay,  and  washing  away  the  approaches 
to  a  bridge  he  had  built  across  the  river,  so  that  he  was  un- 
able to  use  his  pasture  land. 

The  plaintiff  purchased  his  land  in  April  1876,  taking  a 
land  contract  for  the  same  of  the  firm  of  Gerrish,  Murphy,  & 
Co.,  who  were  then  the  owners  of  it.  The  farm  contains  240 
acres,  and  lies  on  both  sides  of  the  river.  When  plaintiff 
went  into  possession  of  it  there  were  sixty  acres  cleared  on  the 
right,  or  west,  bank.  His  house  was  on  the  left,  or  east,  bank. 
What  he  has  cleared  since  has  been  mostly  high  land.  His 
meadows,  or  bottom  lands,  were  on  the  west  bank,  opposite  of 
his  house.  He  had  access  to  these  lands  by  a  bridge  main- 
tained by  him  across  the  river.  He  recovered  a  judgment 
upon  the  verdict  of  a  jury  in  the  sum  of  five  hundred  dollars. 
The  defendant  brings  error. 

After  the  plaintiff  had  rested  his  case,  the  defendant  moved 
to  strike  out  all  the  evidence  in  the  case,  and  that  the  court 
direct  a  verdict  for  the  defendant,  for  the  reason  that  the 
plaintiff  had  not  thus  far  established  any  negligence  upon  the 
part  of  the  defendant,  or  shown  how  or  in  what  manner 
the  defendant  had  been  guilty  of  negligence,  which  motior^ 
was  overruled. 

We  think  there  was  evidence  at  the  close  of  plaintiff's  case 
sufl&cient  to  warrant  its  submission  to  the  jury.  The  plain- 
tiff testified  that  in  the  middle  of  April,  1881,  the  booming 
company  had  possession  of  the  river,  and  its  men  were  run- 
ning logs  thereon;  that  the  logs  jammed  below  his  place,  and 
the  company,  by  its  employees,  kept  running  logs  down 
against  this  jam,  and  filled  up  the  river  until  the  jam 
extended  through  his  farm  and  above  it,  and  that  the  jamt 
laid  there  from  the  middle  of  May  until  the  tenth  of  June. 
This  was  certainly  sufficient  to  call  for  explanation  and  ex- 
cuse, if  any  could  be  shown,  upon  the  part  of  the  defendant. 
Without  explanation,  it  was  'prima  facie  evidence  of  negli- 
gence. 

A  mere  jam  of  logs  in  the  river  does  not,  in  itself  and  by 
itself,  constitute   negligence  upon  the  part  of  the   booming 
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company  running  the  river;  but  the  existence  of  such  jam  for 
a  month  or  more,  and  the  continued  running  of  logs  in  such 
a  manner  as  to  increase  the  jam  during  such  period,  does  con- 
stitute negligence,  unless  there  is  a  showing  that  such  a  state 
of  things  could  not  reasonably  be  avoided. 

It  was  not  necessary  for  the  plaintiflF  to  go  further  than  he 
did,  and  show  that  the  company  did  not  use  reasonable  care 
and  dispatch  in  its  work,  or  to  specify  in  what  respect  its  em- 
ployees were  careless  or  negligent. 

We  do  not  perceive  that  the  court  erred  in  admitting  the 
plaintiff's  proof  of  title.  He  had  paid  up  the  contract,  and 
was  entitled  to  a  deed.  He  went  into  possession  under  it  at 
once,  and  has  ever  since  remained  in  possession,  and  his  title 
under  the  contract  and  his  possession  were  sufficient  to  entitle 
him  to  recover  for  the  hay  and  loss  of  pasturage:  Field  v. 
Apple  River  Log  Driving  Co.^  67  Wis.  569;  Hungerford  v.  Red- 
ford,  29  Id.  345;  McNarra  v.  Chicago  etc.  Wy  Co.,  41  Id.  69; 
Carl  V.  Sheboygan  etc.  R.  R.  Co.,  46  Id.  632. 

The  contract  contained  the  following  clause:  "The  said 
parties  of  the  first  part  [Gerrish,  Murphy,  &  Co.]  are  to  have 
one  half  of  the  proceeds  of  the  hay  raised  on  said  premises 
until  the  whole  amount  is  paid." 

The  defendant's  counsel  claim  that  one  half  of  the  hay 
belonged,  under  this  provision,  to  Gerrish,  Murphy,  &  Co. 
We  do  not  consider  that  this  clause  of  the  contract  gave 
Gerrish,  Murphy,  &  Co.  any  title  to  the  hay.  The  plain  intent 
of  the  language  is,  that  plaintiff  should  account  to  them  in 
money  for  the  value  of  one  half  of  the  hay,  but  the  hay  was  to 
be  gathered,  sold,  or  otherwise  disposed  of,  as  the  plaintiff 
saw  fit;  the  title,  property,  and  possession  always  remaining 
and  being  in  him. 

The  plaintiff  was  allowed  to  state,  against  the  objection  of 
defendant's  counsel,  the  amount  of  hay  be  cut  upon  this  land 
in  1880,  the  year  before  he  claimed  any  damage  to  his  crop 
by  the  company.  This  evidence  was  admissible  to  show  the 
capacity  of  the  land  for  producing  hay:  Booming  Co.  v.  Jarvis, 
30  Mich.  327. 

It  is  argued  that  the  plaintiff  was  not  entitled  to  compen- 
sation for  the  loss  of  pasturage  occasioned  by  the  flood  or 
overflow  washing  away  the  approaches  to  his  bridge  so  that 
he  could  not  get  his  cattle  across  the  river  and  upon  his  pas- 
ture lands,  because  it  is  not  shown  that  his  cattle  were  not  as 
well  fed  in  the  road  or  somewhere  else,  or  that  they  were  not 
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in  as  good  condition,  or  that  he  was  put  to  any  expense  in 
herding  or  feeding  them,  growing  out  of  the  inability  to  reach 
his  meadow  ground. 

This  argument  requires  no  extended  answer.  The  plaintiflf 
was  entitled  to  the  benefit  and  worth  of  this  pasturage.  If  it 
was  destroyed  by  the  negligence  of  the  defendant,  its  destruc- 
tion was,  of  itself,  prima  facie  evidence,  to  say  the  least,  of 
damage  to  the  amount  of  its  value. 

The  circuit  judge  instructed  the  jury  as  follows:  — 

"  The  right  of  the  plaintiff  to  farm  his  land  and  of  the  de- 
fendant to  navigate  the  stream  were  concurrent  rights,  and 
the  defendant  was  not  responsible  for  any  injury  to  the  plain- 
tiflF  arising  from  the  location  of  his  farm  where  the  stream 
was  subject  to  the  proper  use  by  the  defendant  of  its  water  for 
purposes  of  navigation.  And  the  first  duty  of  the  jury  in 
this  case  is  to  distinguish  between  the  responsibility  and  du- 
ties of  the  defendant  in  the  management  of  the  river,  and  the 
duties  of  the  others,  or  the  responsibility  of  others. 

"  It  is  admitted,  for  instance,  or  at  least  the  evidence  is  all 
one  way  on  the  question,  that  the  defendant  did  not  itself 
put  the  logs  in  question  in  this  stream  in  any  of  those  years, 
and  therefore  it  follows  that  any  injury  which  was  caused  to 
the  plaintiff  by  reason  of  the  fact  that  such  logs  were  in  the 
stream,  and  created  jams,  would  not  be  recoverable  in  this 
action  against  the  defendant,  nor  would  the  defendant  be 
liable  to  the  plaintiff  for  any  injury  caused  by  running  logs 
down  the  stream  by  the  defendant,  if  it  did  so  in  a  careful, 
prudent,  and  diligent  manner,  having  due  regard  to  the  rights 
of  the  plaintiff  and  the  injury  liable  to  be  suffered  by  him 
and  other  riparian  owners  by  the  backing  up  of  water  caused 
by  jams,  etc. 

"  The  plaintiff,  to  make  a  case,  then,  must  show  that  the 
defendant  was  guilty  of  the  neglect  of  duty,  and  of  the  fail- 
ure to  use  due  diligence  and  care  to  prevent  unnecessary 
flooding  while  operating  upon  the  river.  What,  then,  was  the 
duty  of  the  defendant  in  the  premises,  the  failure  to  observe 
which  would  render  it  liable?  The  duty  of  the  company  was 
to  employ  a  sufl&cient  force  of  men  to  break  jams  as  soon  as 
possible  when  formed  by  causes  not  attributable  to  it,  as,  for 
instance,  by  a  roll-way  put  into  the  stream  by  others, — as 
soon  as  possible  after  the  company  had  assumed  control  of 
such  roll-way  is  meant,  or  had  the  right  to  assume  control  of 
it,  —  and  to  use  a  suflBcient  force  of  men,  and  to  employ  due 
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diligence  to  prevent  the  formation  of  jams;  and  if  jams  were 
formed  by  the  company  while  running  logs,  which  could  have 
been  prevented  by  the  exercise  of  due  diligence  and  caution, 
and  injury  resulted  to  the  plaintiff  by  the  backwater  caused 
by  such  jams,  the  defendant  would  be  liable. 

"  So  if  a  jam  already  formed  by  others,  as  by  a  roll-way  so 
found  in  the  stream,  and  the  defendant  negligently  and  not  of 
necessity  drove  logs  upon  and  against  such  jam,  and  thereby 
increased  such  jam,  and  the  consequent  backing  of  water, 
when  by  the  exercise  of  due  care  it  might  have  broken  such 
jam  before  running  such  logs  down  to  and  against  it,  or  if  the 
jury  are  of  the  opinion  that  due  care  and  caution  and  pru- 
dence would  have  dictated  and  required  the  holding  back  of 
such  logs  until  such  jam  was  broken,  and  should  find  as  a 
fact  that  the  defendant  drove  such  logs  down  unnecessarily, 
then  the  defendant  would  be  liable  for  such  damage  as  would 
be  caused  thereby;  and,  of  course,  as  the  defendant  was  not 
responsible  for  the  logs  being  in  the  stream,  it  follows  that  no 
liability  would  arise  on  this  ground  unless  the  defendant  was 
actually  running  the  logs  down  to  and  against  the  jam.  If 
the  current  of  the  stream,  unassisted,  would  take  the  logs 
down,  and  the  defendant  did  nothing  towards  assisting  of  the 
running  of  the  logs,  no  liability  would  arise. 

"  You  will  understand  that  the  converse  of  these  proposi- 
tions I  have  stated  is  true,  viz.:  If  the  company  employed  a 
sufficient  force  of  men  to  break  the  jams  within  a  reasonable 
time  after  the  same  formed,  or  after  they  took  charge  of  the 
same  when  formed  by  others,  or  had  the  right  to  take  charge 
of  the  same,  and  if  the  servants  of  the  company  used  due 
diligence  and  care  to  prevent  the  formation  of  jams,  and  did 
not  contribute  by  negligently  running  logs  against  the  jams, 
or  form  or  increase  the  backwater  on  plaintiff's  land,  there 
can  be  no  recovery. 

"As  to  when  it  became  the  duty  of  the  defendant  to  take 
charge  of  jams  formed  by  others,  I  instruct  you  that  when- 
ever it  becomes  necessary  to  enable  the  defendant  to  run  its 
logs  without  damage  to  the  riparian  proprietors,  —  and  by  this 
I  mean  without  damage  other  than  such  as  would  arise  from 
the  unobstructed  navigation  of  the  stream  by  the  logs, — 
whenever,  I  say,  it  became  necessary  for  the  defendant,  in 
order  to  navigate  the  stream  in  this  manner,  to  break  jams 
caused  by  others,  it  had  the  right  to  take  possession  of  the 
logs  forming  such  jams  and  to  break  the  jams.     It  not  only 
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had  the  right  to  do  so,  but  before  it  would  be  privileged  to  run 
logs  up  and  against  such  jams,  thereby  increasing  the  said 
backing  of  water  upon  the  plaintiff's  land,  it  would  become 
its  duty  to  do  so. 

"  Unless  such  necessity  arises  from  the  obstruction  of  its 
own  business  in  running  the  logs  upon  the  river,  the  defend- 
ant had  no  right  to  assume  control  or  management  of  logs  of 
third  parties  which  were  also  floatj-ag  in  the  river,  unless  the 
parties  owning  these  logs  consented  to  the  booming  company 
doing  so,  and  even  where  this  necessity  arises  from  the  ob- 
struction to  the  booming  company,  it  cannot  assume  control 
and  management  of  the  logs  of  third  parties  who  have  not 
consented  to  the  same  being  done  unless  those  parties  are 
guilty  of  negligence  in  managing  their  logs  floating  on  the 
river,  or  have  not  made  adequate  provision  for  the  same;  that 
is  to  say,  unless  it  becomes  necessary,  unless  they  find  jamg 
or  other  obstructions  to  the  proper  navigation  of  the  stream, 
then  the  company  would  have  no  right  to  take  possession  of 
the  logs,  and  certainly  would  not  be  accountable  to  the  plain- 
tiff or  to  other  riparian  owners  for  any  injury  they  suffered 
by  logs  owned  by  other  parties  being  in  the  stream. 

"  Some  evidence  has  been  offered  which  it  is  claimed  tends 
to  show  that  on  certain  occasions  the  water  was  let  down  in 
large  quantities  from  above  by  parties  operating  on  the  But- 
terfield,  and  Houghton  Lake,  causing  an  increased  flooding 
of  plaintiff's  land.  The  defendant  cannot  be  held  responsible 
for  this,  and  is,  of  course,  not  liable  for  any  injury  which  re- 
sulted to  the  plaintiff  by  reason  thereof.  Nor  is  the  company 
liable  for  any  injury  caused  by  ordinary  freshets,  nor  by  floods 
created  or  caused  by  roll-ways  of  third  parties  situated  below 
the  premises  of  the  plaintiff,  which  created  jams,  and  which 
caused  the  water  to  back  upon  and  flood  the  premises  of  the 
plaintiff. 

"  To  sum  up  briefly,  then,  what  will  justify  a  recovery,  the 
plaintiff  must  show,  or  you  must  find,  from  the  whole  evidence, 
either, — 1.  That  the  defendant  caused  the  jams  in  the  river 
which  occasioned  the  overflowing  of  plaintiff's  land,  doing 
him  damage;  or  2.  That  jams  of  logs  under  its  charge  oc- 
curred, which  the  exercise  of  due  care  on  its  part  might  have 
prevented;  or  3.  That  the  plaintiff  suffered  because  the  de- 
fendant did  not  exercise  due  diligence  in  breaking  such  jams 
as  may  have  been  formed;  or  4.  That  the  defendant  caused  a 
flood,  or  an  increase  of  flooding,  by  running  logs  against  such 
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jams  caused  by  others,  in  a  negligent  and  unreasonable  man- 
ner. 

"To  entitle  the  plaintiff  to  recover,  it  must  also  appear 
that  the  flooding  of  which  the  plaintiff  complains  exceeded 
that  which  resulted  from  logs  running  down  the  river  in  a 
natural  state.  By  this  I  do  not  mean  to  say  that,  because  the 
logs  might  have  jammed  if  left  uncontrolled,  the  defendant 
would  not  be  liable  if  a  jam  was  negligently  permitted  to  form, 
and  from  which  the  plaintiff  suffered  while  the  logs  were  un- 
der the  control  of  the  defendant,  and  being  run  by  the  com- 
pany. 

"  I  think  a  positive  duty  devolved  upon  the  defendant,  and 
it  cannot  be  assumed  that  the  owners  of  the  logs  would  have 
left  them  uncontrolled  if  the  defendant  had  not  taken  charge 
of  them,  and  certainly  the  right  of  navigation  involves  no 
right  upon  the  part  of  the  owners,  of  those  controlling  logs,  to 
cast  them  into  the  stream  and  leave  them  thus  uncontrolled. 

"  The  question  is,  whether  the  plaintiff  suffered  because  of 
jams  which  were  made  by  those  logs  while  under  the  control 
of  the  defendant,  which  logs  caused  a  larger  overflow  of  water 
than  the  proper  navigation  of  the  stream  by  such  logs  would 
have  caused,  and  caused  the  forming  of,  or  increasing  to  dam- 
aging proportions  of,  such  jams,  having  been  formed  by  the 
defendant,  taking  the  stream  as  it  found  it,  with  the  logs  as  it 
found  them  in  the  stream,  and  running  the  logs  in  a  diligent, 
careful,  and  prudent  manner.  If  these  questions  are  deter- 
mined in  the  affirmative,  the  plaintiff  is  entitled  to  recover; 
otherwise,  not." 

The  jury  were  also  instructed  that  the  burden  of  proof  was 
upon  the  plaintiff  to  establish  his  case,  on  each  fact  requisite  to 
make  his  case,  by  a  fair  preponderance  of  the  evidence  in  the 
whole  case. 

Most  of  the  requests  asked  by  defendant's  counsel  were 
fairly  and  substantially  covered  by  this  charge;  and  as  a  whole, 
no  reasonable  fault  can  be  found  with  it. 

The  court  was  requested  to  instruct  the  jury  that  the  natural 
channel  of  the  Muskegon  River  is  within  the  boundaries  that 
the  water  reaches  at  high  stage;  that  if  the  jury  found  that  the 
lands  of  the  plaintiff  were  overflowed  by  floods  on  the  river  in 
the  absence  of  logs,  or  with  logs  floating  in  their  natural  con- 
dition, and  not  controlled  by  man,  at  the  high  stages  of  the 
river,  which  it  might  reach  at  one  or  more  times  during  every 
year,  then  the  plaintiff  could  not  complain  if  the  floods  upon 
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his  premises  were  at  no  greater  height  than  when  the  river 
was  at  high  stage,  as  the  boundaries  of  the  river  extend  to 
where  they  would  be  when  this  river  was  at  its  high  stage,  and 
not  when  the  river  was  at  its  low  stage;  that  the  boundaries  of 
the  Muskegon  are  not  the  boundaries  marked  by  low-water 
mark  on  the  river,  but  those  defined  and  marked  by  the  highest 
mark  of  water  flowing  through  the  premises  of  plaintiflF  at  any 
time  during  the  year;  and  that  the  defendant  had  the  right  to 
use  the  river  to  the  width  of  these  natural  boundaries,  when 
the  river  stands  at  its  highest  water-mark,  in  the  transporta- 
tion of  logs.  The  refusal  of  the  circuit  judge  to  so  instruct  the 
jury  is  assigned  as  error. 

The  doctrine  contended  for  in  the  language  of  this  request 
is  broad  enough  to  permit  the  defendant  at  any  time  of  the 
year  to  dam  up  the  river,  by  jams  or  otherwise,  and  flood  the 
plaintifi''s  land  to  the  full  extent  of  the  most  extraordinary 
freshet  of  the  year;  and  it  is  gravely  argued  by  defendant's 
counsel  that  because  the  testimony  shows  that  in  April,  when 
the  snow  would  go  ofi"  suddenly,  nearly  the  whole  of  the  fifteen 
acres  of  the  plaintifi"s  bottom  land  or  meadow  would  be  over- 
flowed for  three  or  four  days,  therefore  the  defendant  was 
entitled  to  so  flood  it  in  the  running  of  its  logs  at  any  time 
and  all  times  of  the  year.  There  is  neither  sense  nor  law  in 
this  claim.  Such  doctrine,  applied  to  the  navigable  streams 
of  this  or  any  other  state,  would  practically  destroy  the  rights 
of  riparian  owners  to  the  use  and  benefit  of  the  best  and  most 
valuable  lands  in  the  country,  and  instead  of  giving  concur- 
rent rights  to  the  land  proprietor  and  the  navigator,  would 
make  the  landed  estate  servient  and  subordinate  to  the  rights 
of  navigation. 

The  chief  argument  in  favor  of  this  proposition  we  listened 
to,  but  cannot  tolerate.  It  was  contended  that  the  lumbering 
interests  of  this  state  were  so  extensive,  important,  and  valu- 
able, and  the  work  of  running  logs  in  these  streams  so  neces- 
sary to  the  welfare  and  prosperity  of  the  business  interests  of 
our  state,  that  the  policy  of  the  law  must  impose  this  servitude 
and  damage  upon  the  small  farmer,  or  this  vast  source  of 
wealth  and  profit  and  livelihood  to  so  many  of  our  citizens  be 
crippled  or  entirely  destroyed.  But  the  theory  of  the  law 
cannot  be  this.  The  law  had  its  origin  in  the  desire  to  protect 
the  weak  against  the  strong,  and  thereby  to  preserve  order 
and  the  public  peace;  and  as  the  years  have  advanced  and 
enlightened  the  law,  they  have  settled,  we  think,  at  least  in  a 
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republican  form  of  government,  the  right  and  privilege  of  the 
poorest  and  the  weakest  man  to  hold  and  retain  his  little  own, 
under  the  law,  equally  with  the  highest  and  strongest  of  his 
fellows.  It  is  better  in  the  present  case  that  there  should  be, 
"if  need  be,  a  little  less  wealth  and  profit  grow  out  of  the  lum- 
bering business,  rather  than  that,  in  effect,  the  title  deed  of 
one  man  to  his  home,  or  any  part  of  it,  should  be  swept  or 
flooded  away  from  him  without  recompense. 

The  law  as  to  the  rights  of  the  log-runner  has  been  well 
stated  by  this  court  on  several  occasions.  The  log-owner  has 
the  right  to  use  the  stream  in  its  natural  capacity  to  float  his 
lumber  or  timber,  and  is  not  responsible  for  any  damage  inci- 
dentally and  without  his  fault  arising  therefrom.  But  he  has 
no  right  to  deal  with  his  logs  in  such  a  way,  by  the  formation 
of  jams  or  otherwise,  as  to  cause  the  water  to  overflow  the  ad- 
joining lands  more  than  it  would  were  the  logs  left  to  them- 
selves, and  allowed  to  float  down  naturally  and  without 
artificial  interference:  Grand  Rapids  Booming  Co.  v.  Jarvii^ 
30  Mich.  308;  White  River  Log  Co.  v.  NeUon,  45  Id.  578;  An- 
derson  v.  Thunder  etc.  Boom  Co.,  61  Id.  489;  Thunder  etc.  Boom- 
ing Co.  V.  Speechly,  31  Id.  344;  18  Am.  Rep.  184;  Bauman  v. 
Perre  M.  Boom  Co.,  66  Mich.  544. 

The  Muskegon  River  has  a  well-defined  channel  or  bed  be- 
tween well-defined  banks  or  sides.  The  low  or  bottom  lands 
upon  the  sides  of  the  stream  that  are  overflowed  more  or  less 
in  times  of  high  water  are  not  within  the  boundaries  of  said 
stream;  and  it  has  been  heretofore  settled,  in  Thunder  etc.  Boom- 
ing Co.  V.  Speechly,  supra,  that  the  capacity  of  these  navigable 
streams  cannot  be  increased  by  artificial  means,  so  as  to  per- 
mit the  log-owner  to  use  at  all  times  the  full  volume  of  water 
that  may  flow  in  the  stream  during  unusual  and  brief  freshets. 

The  public  right  of  navigation  is  "  measured  by  the  capa- 
city of  the  stream  for  valuaMe  public  use  in  its  natural  condi- 
tion, and  any  attempt  to  create  capacity  at  other  times,  at  the 
expense  of  private  interest,  can  be  justified  only  on  an  assess- 
ment and  payment  of  compensation  ":  See  also  Morgan  v.  King, 
35  N.  Y.  460;  91  Am.  Dec.  58;  Hubbard  v.  BeU,  54  111.  110; 
6  Am.  Rep.  98. 

Much  of  the  argument  of  the  defendant's  counsel  here  has 
been  devoted  to  the  claim  that  the  evidence,  taken  together, 
upon  both  sides,  established  the  fact  that  the  defendant  used 
all  the  dilgence  and  care  within  its  power,  under  the  circum- 
Mances,  to  remove  these  jams  and  to  run  the  logs  without 
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injury  to  the  plaintiff;  that  the  company  was  not  negligent, 
but  that  the  damage  was  caused  by  the  joint  action  of  log- 
owners  below  and  above  the  land  of  plaintiff,  consisting  of  the 
maintaining  of  jams  and  roll-ways  by  those  below,  and  the 
running  down  by  those  above  of  large  quantities  of  logs  from 
the  creeks  and  other  tributaries  of  the  Muskegon  against  these 
jams  below. 

We  think  there  was  evidence  suflBcient  to  go  to  the  jury 
upon  the  question  of  the  defendant's  negligence  and  liability, 
and  with  the  weight  of  the  testimony  we  can  have  no  con- 
cern. 

A  careful  examination  of  the  charge  of  the  court,  as  stated 
in  this  opinion,  will,  we  think,  disclose  that  the  circuit  judge 
clearly  advised  the  jury  that  the  defendant  was  not  liable  for 
the  acts  of  these  third  parties.  The  defendant,  under  the  in- 
structions of  the  court  below,  was  not  to  be  held  liable  for 
any  damage  occasioned  before  it  assumed  control  of  the  logs, 
or  had  the  right  to  do  so,  and  not  then  if  it  ran  the  logs  in  a 
careful,  diligent,  and  prudent  manner.  If  the  defendant  was 
not  running  logs  down  the  stream  against  these  jams,  and  did 
nothing  in  assisting  them  down,  no  liability  would  arise.  And 
if  the  company  used  a  sufficient  number  of  men  to  prevent  the 
unnecessary  formation  of  jams,  and  to  break  the  jams  already 
formed,  within  a  reasonable  time  after  it  took  charge  of  them, 
or  had  the  right  to  take  such  charge,  and  did  not  run  logs  un- 
necessarily against  these  jams,  there  could  be  no  recovery. 

It  seems  to  me,  from  the  evidence  in  the  record,  and  the 
charge  of  the  court,  that  the  question  of  the  defendant's  lia- 
bility was  fairly  submitted  to  the  jury,  and  that  no  prejudice 
resulted  to  it  because  of  a  want  of  care  on  the  part  of  the  cir- 
cuit judge  in  pointing  out  the  distinction  between  the  liability 
of  the  defendant  company  for  its  own  negligent  acts,  and  its 
liability  for  the  acts  of  other  parties  who  were  running  logs 
upon  the  river.  I  do  not  think  the  jury  were  misled  into 
assessing  damages  to  the  defendant  which  belonged  to  others 
to  pay. 

There  was  evidence  introduced  in  rebuttal  by  plaintiff  tend- 
ing to  show  that  the  jates  formed  by  others  below,  and  the 
running  of  logs  by  others  above,  plaintiff's  farm,  did  not  cause 
the  injury  to  plaintiff.  As  such  evidence  is  not  given  in  full, 
we  cannot  judge  of  its  weight  or  truth,  if  we  had  the  right  to 
do  so. 

The  judgment  will  be  affirmed,  with  costs. 
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Watbrcottrses  —  Logs  anu  Logging.  —  Persons  patting  logs  into  a  nav- 
igable stream  are  liable  to  riparian  proprietors  for  injury  to  lands  occasioned 
by  jams,  which  raise  the  water  to  such  a  height  as  to  causa  an  overflow. 
And  if  a  boom-company,  knowing  of  the  existence  of  a  jam  and  of  their  in- 
ability to  remove  the  same,  add  more  logs  to  such  jam,  they  are  liable  in 
damages  for  injuries  occasioned  thereby:  Baumanv.  Pere  Marquette,  66  Mich. 
544. 

WATERCO0RSB8  —  RioHTS  ov  FLOATAGE.  —  The  public  has  an  easement  to 
float  logs  in  all  streams  which  are  suitable  for  the  purpose,  whether  naviga- 
ble or  non- navigable:  Oerish  v.  Brown,  51  Me.  256;  81  Am.  Dec.  569;  Brown 
v.  Chadbourne,  31  Me.  9;  50  Am.  Dec.  641;  Lanq/  v.  Clifford,  54  Me.  487;  92 
Am,  Dec.  561;  Moore  v.  Sanborne,  2  Mich.  519;  59  Am.  Dec.  209;  Treat 
V.  Lord,  42  Me.  552;  66  Am.  Dec.  298;  note  to  Davis  v.  Winslow,  81  Id. 
582  et  seq. ;  but  such  easement  must  be  exercised  in  a  reasonable  manner: 
Lancyy.  Clifford,  54  Me.  487;  92  Am.  Dec.  561;  and  the  right  to  raft  and 
float  logs  does  not  carry  with  it  the  right  to  boom  them  upon  private  prop- 
erty for  safe-keeping  or  storage:  Lorman  v.  Benson,  8  Mich.  18;  77  Am.  Dec. 
435;  and  one  floating  logs  in  a  public  stream  is  responsible  for  any  improper 
use  of  the  stream,  or  any  unnecessary  injury  to  the  adjacent  land:  Carter  v. 
Thurston,  58  N.  H.  104;  42  Am.  Rep.  584;  but  a  boom  company  authorized 
by  the  legislature  to  build  a  boom  in  a  navigable  river  is  not  liable  for  an 
injury  by  an  extraordinary  flood  which  it  could  not  anticipate,  provided  its 
boom  was  properly  constructed:  Borchardty.  Wauaau  Boom  Co.,  54  Wis.  107; 
41  Am.  Rep.  12;  compare  Bauman  v.  Pere  Marquette  Boom  Co.,  66  Mich.  644. 

Rights  and  Liabilitibs  or  Owners  or  Dams  which  work  injury  by 
causing  overflows:  Iixtended  note  to  McCoiy  y.  DahUy,  67  Am.  D«o.  684- 
693. 


Tyler  v.  Estate  op  Gallop. 

r68  Michigan,  186.] 

Estates  ov  Deceased  PERtsoNS.  —  Judgment  entry  on  an  appeal  from  the 
commissioners  of  claims  against  an  estate  should  be  an  allowance  or  dis- 
allowance of  the  claim,  which  should  be  certified  to  the  probate  court. 

Ikfam  or  —  Burden  or  PROor  to  Show  RATincATiov  or  Govr^AOt. — In 
an  action  on  a  note  executed  by  a  minor,  the  burden  of  proof  is  on 
plaintiff  to  show  that  the  minor  ratified  the  note  after  he  attained  his 
majority. 

iNrAHOY  —  Ratitication  or  Contract  —  Presumption. — The  mere  silence 
of  the  maker  of  a  note  for  two  years  after  attaining  majority  does  not 
raise  the  presumption  of  ratification,  if  the  note  was  given  during  his 
minority.  There  must  be  an  express  promise  after  he  becomes  of  age, 
or  such  acts  as  are  equivalent  to  a  new  contract. 

iNrANCT.  —  Emancipation  or  Minor  at  the  time  of  executing  a  note  is  ir- 
relevant to  the  issue  in  %  suit  on  the  note,  as  it  does  not  affect  his  lia- 
bility. 

C.  W.  Perry,  for  the  appellant. 

Browne  and  Cummins,  for  the  claimant. 
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Morse,  J.  The  plaintiflF  presented  a  claim  against  the  es- 
tate of  Franklin  Gallop,  deceased,  based  upon  a  promissory 
note  for  $110,  dated  August  22,  1882,  payable  in  one  year 
from  date,  with  interest  at  ten  per  cent.  The  note  was  signed 
by  William  Gallop  and  Frank  Gallop  (the  deceased),  aa. 
makers. 

The  claim  was  disallowed  by  the  commissioners,  and  plain- 
tiff appealed  to  the  circuit  court  for  the  county  of  Clare. 

Upon  the  trial  in  that  court,  testimony  was  given  on  behalf 
of  the  defendant  tending  to  show  that  the  note  in  question 
was  given  in  place  of  another  note  made  by  Daniel  Gallop, 
and  also  signed  by  William  Gallop,  to  plaintiff;  and  that  said 
Daniel  Gallop  had  offered  to  pay  the  first  or  original  note 
given  by  him  to  plaintiff,  and  had  always  been  ready  and 
willing  to  pay  the  same  at  any  time,  but  said  plaintiff  had 
never  offered  to  deliver  said  original  note  up  to  Daniel;  and 
that  said  note  was  past  due  when  the  note  in  suit  was  exe- 
cuted. Further  evidence  was  given  on  the  part  of  defendant 
tending  to  show  that,  at  the  time  this  note  was  made,  Frank- 
lin Gallop  was  a  minor,  and  had  never  been  emancipated  by 
his  father,  the  said  Daniel  Gallop,  and  that  the  contract  con- 
tained in  said  note  had  never  been  ratified  by  Frank  after 
attaining  his  majority;  and  that  Daniel  had  no  knowledge  of 
the  note  in  suit  being  given  to  take  up  the  original  note. 

In  rebuttal,  the  plaintiff  introduced  testimony  tending  to 
show  tbat  when  the  note  made  by  Frank  and  William  was 
received  by  him,  the  original  note  was  delivered  over  to  them;, 
and  that  it  was  not  in  his  possession  at  the  time  of  the  trial, 
and  never  had  been  since  the  note  in  suit  was  executed  and 
delivered  to  him;  also  evidence  tending  to  prove  that,  at  the 
time  the  note  in  question  here  was  given,  the  deceased,  Frank- 
jlin  Gallop,  had  been  emancipated,  and  was  doing  business  in 
Ithifi  own  name  for  his  own  benefit,  with  the  consent  and  ap- 
proval of  his  father,  and  that  Daniel  authorized  Frank  to  take 
up  the  original  note,  and,  at  the  time,  Frank  and  William 
were  in  partnership,  and  the  said  note  was  given  in  the  course 
of  their  partnership  transactions. 

The  circuit  judge  instructed  the  jury,  in  substance  and 
effect,  that  the  deceased  failing  to  give  notice  to  the  plaintiff 
during  his  lifetime,  after  he  became  of  age  (he  having  lived 
some  two  years  after  he  became  twenty-one  years  of  age),  he 
could  not  and  would  not  be  bound  by  his  signature  to  said 
note,  his  legal  representatives,  after  his  death,  could  not  take 
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advantage  of  his  silence  without  oflFering  some  proof,  at  least, 
that  the  deceased  did  not  intend  to  be  bound  by  his  contract; 
«nd  directed  a  verdict  for  the  plaintiff  for  the  face  of  the  note 
and  interest. 

The  judgment  entry  in  the  circuit  court  is  not  correct,  or 
applicable  to  proceedings  of  this  kind.  No  error  is  assigned 
upon  it,  but  a  common-law  judgment  cannot  run  against  the 
administrator,  or  against  the  property  in  his  hands  as  such, 
as  it  does  in  this  case.  The  entry  should  be  an  allowance  or 
disallowance  of  the  claim,  which  allowance  or  disallowance  is 
to  be  certified  to  the  probate  court:  See  La  Roe  v.  Freeland,  8 
Mich.  531,  634. 

The  only  errors  assigned  in  the  record  are  to  the  charge  of 
the  court.  We  think  the  case  should  have  been  submitted  to 
the  jury.  If  the  deceased  was  a  minor  at  the  time  of  the  exe- 
cution of  this  note,  the  burden  of  proof  was  upon  the  plaintiff 
to  show  that  he  had  ratified  it  after  he  attained  his  majority. 
It  seems  from  the  record  that  there  was  evidence  tending  to 
prove  that  deceased  had  not  ratified  the  contract.  The  circuit 
judge  was  not  authorized  in  law  to  presume  a  ratification  be- 
cause of  the  mere  silence  of  the  deceased  for  two  years.  There 
must  have  been  an  express  promise  after  he  became  of  age,  or 
«uch  acts  as  would  have  been  equivalent  to  a  new  contract: 
Goodsell  V.  Myers,  3  Wend.  479;  Wilcox  v.  Roath,  12  Conn.  550; 
Tucker  v.  Moreland,  10  Pet.  58;  Ford  v.  Phillips,  1  Pick.  202; 
Fetrow  v.  Wiseman,  40  Ind.  148;  Tyler  on  Infancy,  2d  ed.,  84, 
91,  92;  Minock  v.  Shoriridge,  21  Mich.  304;  Prout  v.  Wiley,  28 
Id.  164. 

The  record  in  this  case  is  blind  and  uncertain.  It  appears 
that  there  was  evidence  tending  to  show  that  the  original  note 
was  delivered  over  to  William  Gallop  and  the  deceased,  but 
which  one  of  them  took  and  kept  possession  of  it  we  are  not 
informed;  nor  does  it  appear  whether  the  relation  of  the  de- 
ceased to  the  note  sued  upon  was  that  of  maker,  or  surety  for 
William.  We  do  not  propose,  therefore,  to  discuss  what  might 
be  the  law  applicable  to  facts  which  may  not  be  facts  in  the 
case. 

The  question  whether  or  not  the  deceased  was  emancipated 
by  his  father  at  the  time  he  signed  this  note  had  no  rele- 
vancy to  the  issue.  It  could  not  affect  his  liability  upon  this 
note. 

The  judgment  of  the  court  below  is  reversed,  and  a  new  trial 
granted,  with  costs  of  this  court  to  defendant. 


Jan.  1888.]  Cox  v.  Welcher.  339 

CoNTRACTTS  BT  ImTANTS  —  SUBSEQUENT  Ratificatiok.  —  This  subject  is 
fully  discussed  in  a  note  to  Tobey  v.  Wood,  25  Am.  Rep.  30-32.  A  contract 
executed  by  an  infant  is  not  made  valid  by  his  mere  failure  to  disaffirm  his 
acts  upon  his  coming  of  age:  Hill  v.  Nelma,  86  Ala.  442.  A  feme  sole  may 
ratify  or  avoid  a  contract  executed  by  her  when  she  was  an  infant  feme  co- 
vert; so  that  by  accepting  a  compensation  allowed  by  a  decree  of  court  to 
which  she  has  consented,  she  may  ratify  a  contract  executed  by  her  when  a 
married  infant:  Darratigh  v.  Blackfwd,  84  Va.  609.  An  infant  may  disaffirm 
a  conveyance  made  by  him  by  making  a  subsequent  conveyance  of  the  sauie 
property  when  he  becomes  of  age:  Corbett  v.  Spencer,  63  Mich.  731;  Valland- 
ingham  v.  Johnson,  85  Ky.  288;  and  so  an  infant  may  affirm  a  conveyance 
made  to  him  by  conveying  the  property  after  he  becomes  of  age :  Buchanan 
V.  Hubbard,  119  Ind.  188.  Acquiescence  for  nine  years  by  infants  after  coming 
of  age  may  operate  as  an  estoppel  to  deny  or  question  a  family  settlement 
made  with  reference  to  their  interests,  in  the  absence  of  fraud:  Teipel  v.  Van- 
derweier,  36  Minn.  443.  An  infant  can  disaffirm  a  contract  whereunder  he 
has  procured  goods  on  his  own  account,  but  after  he  has  disaffirmed  and 
brought  action  to  recover  purchase  price  by  him  paid,  he  cannot  hold  the 
goods  as  against  the  vendor:  Shirk  v.  Shuliz,  113  Ind.  571.  Infants  may  re- 
pudiate their  contracts  upon  coming  of  age,  but  must  restore  the  considera- 
tion in  kind  which  still  remains  in  their  hands:  Abernathy  v.  Phillips,  82  Va. 
769. 

Ratification  of  Contracts  by  Infants  after  coming  of  age;  Keil  v. 
Healey,  84  111.  104;  25  Am.  Rep.  434;  Gillespie  v.  Bailey,  12  W.  Va.  70;  29 
Am.  Rep.  445;  Davis  v.  Dudley,  70  Me.  236;  35  Am.  Rep.  318;  Cailin  v.  Had- 
dox,  49  Conn.  492;  44  Am.  Rep.  249;  Harner  v.  DippU,  31  Ohio  St.  72;  27 
Am.  Rep.  496;    Walsh  v.  Powers,  43  N.  Y.  23;  3  Am.  Rep.  654. 

Disaffirmance  of  Contracts  by  Infants  after  coming  of  age:  Adamav. 
Beall,  67  Md.  63;  1  Am.  St.  Rep.  379,  and  cases  collected  in  note  384. 

Emancipation  of  an  Infant  by  Marriaob  or  otherwise  does  not  enlarge 
his  or  her  capacity  to  contract:  Person  v.  Chase,  37  Vt.  647;  88  Am.  Dec.  630; 
Harjod  v.  Myers,  21  Ark.  592;  76  Am.  Dec.  409;  Chandler  v.  McKinney,  6 
Mich.  217;  74  Am.  Deo.  686;  Adama  v.  Ross,  30  N.  J.  L.  605;  82  Am.  Dec. 
637. 
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Taxatiov.  —  Patmint  of  Taxes  in  Advance,  under  no  stress  of  process, 
ia  a  voluntary  payment,  and  cannot  be  recovered  without  statutory  per- 
mission. 

Taxation.  —  Involuntary  Payment  of  Taxes  or  other  claim  made  under 
legal  duress  do  not  require  a  specific  protest  before  recovery  can  be  had. 

Paymbnt.  —  Attempt  to  Compel  Payment,  where  there  is  no  legal  burden, 
is  a  legal  injury;  and  payment  made  to  avoid  the  seizure  and  sale  of 
property  to  pay  the  wrongful  claim  can  be  recovered  as  an  extorted  sum 
for  which  there  was  no  consideration. 

Lester  A.  Tabor,  for  the  appellant. 
Howell  and  Carr,  for  the  defendant. 
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Campbell,  J,  Plaintiff  sued  to  recover  back  an  illegal 
drain  tax  paid  under  protest  to  defendant,  who  was  about  to 
levy  on  his  property.  Defendant  himself  drew  up  the  protest 
for  plaintiff  to  sign,  which  was  general,  and  not  specific,  as  to 
reasons  of  illegality.  The  court  below  held  the  protest  should 
have  been  specific,  and  directed  judgment  for  defendant. 

Our  statutes  provide  that  in  some  cases  a  person  may  pay 
taxes  in  advance  of  the  time  they  can  be  enforced,  and  do  so 
under  protest.  This  protest,  which  is  made  under  an  excep- 
tional statute,  is  required  to  be  specific.  But  such  a  pay- 
ment under  no  stress  of  process  is  a  voluntary  payment,  and 
could  not  be  recovered  back  without  statutory  permission. 
Where  payments  are  involuntary,  and  made  under  legal 
duress,  there  has  never  been  any  rule  requiring  a  specific  pro- 
test. The  attempt  to  compel  payment,  where  there  is  no  legal 
burden,  is  regarded  as  a  legal  injury;  and  payment  made  to 
avoid  the  seizure  and  sale  of  property  to  pay  the  wrongful 
claim  can  be  recovered  back  as  an  extorted  sum  for  which 
there  was  no  consideration.  The  principle  is  so  familiar,  un- 
der our  own  decisions,  as  to  need  no  citation  of  cases.  The 
court  below  did  not  draw  the  proper  line  between  voluntary 
and  involuntary  payment.  Plaintiff  should  have  been  allowed 
to  recover. 

Judgment  must  be  reversed,  and  a  new  trial  granted. 


Payment  —  What  Payment  is  Compttlsory:  Vick  ▼.  Shinn,  49  Ark.  70; 
4  Am.  St.  Rep.  26,  and  cawes  in  note  30;  Orleans  County  Nat.  Bank  v.  Moore, 
112  N.  Y.  643;  8  Am.  St.  Rep.  776;  extended  note  to  Peters  t.  Railroad  Co., 
61  Am.  Rep.  820-833.  A  payment  ia  ordinarily  involuntary  and  recoverable 
when  made  to  an  officer  having  power  immediately  to  •nforce  collection: 
Taylor  v.  Hall,  71  Tex.  213. 

Payment  —  What  is  Voluntary  Payment,  and  the  ErrEor  thereof: 
OouH  V.  McFall,  118  Pa.  St.  465;  4  Am.  St.  Rep.  606,  and  not«  608.  One 
paying  under  protest  illegal  rates  for  the  transportation  of  goods  can  recover 
them:  Peters  v.  Railroad  Co.,  42  Ohio  St.  275;  61  Am.  Rep.  814.  Payment 
to  an  officer  who  has  no  immediate  authority  to  enforce  collection  is  volun- 
tary: Taylor  v.  Hall,  71  Tex.  213.  Payment  by  an  attachment  defendant, 
knowing  all  the  facts  in  the  case,  for  the  purpose  of  releasing  the  attach- 
ment, under  an  agreement  that  plaintiff  should  repay  the  money  if  defend- 
ant should  show  that  he  did  not  owe  plaintiff,  is  not  a  voluntary  payment: 
Lyman  v.  Latiderbaugh,  75  lowei,  481. 

Payment  of  Taxes.  —  Payment  of  a  personalty  tax  under  protest  prior 
to  January  1,  1886,  in  Michigan,  without  any  demand  therefor,  or  any  actual 
or  threatened  levy,  ia  a  voluntary  payment,  and  not  recoverable:  Baker  v. 
City  of  Big  Rapids,  65  Mich.  76.  Taxes  on  personalty  paid  on  an  excessive 
valuation  are  paid  under  legal  pressure,  and  are  recoverable,  because  their 
payment    was   involuntary:    Babcock  v.    Township  of  Beaver  Creek,  64  Id. 
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601 ;  so  taxes  paid  on  realty  not  owned  or  listed  to  plaintiff,  to  satisfy  which 
plaintiff 's  personalty  was  seized,  may  be  recovered  back,  on  the  ground  that 
the  payment  was  involuntary:  Babcock  v.  Township  qf  Beaver  Creek,  65  Id.  479. 
In  Massachusetts,  no  action  can  be  maintained  to  recover  back  money  paid 
for  taxes  under  protest,  a  part  only  of  which  is  legal;  and  the  only  remedy 
in  such  %  case  is  to  have  the  illegal  part  of  such  taxes  abated:  Richird' 
Km  V.  Boston,  148  Mass.  508;  compare  D^fenthaler  v.  Mayor  etc.  of  New  York, 
111  N.  Y.  3.31.  An  involuntary  payment  of  taxes  under  a  mistake  of  law 
may  be  recovered  back:  City  of  Newport  v.  Bingo,  87  Ky.  635;  and  a  pay- 
ment of  taxes  may  be  said  to  be  involuntary,  where,  upon  refusal  to  pay,  the 
collector  hais  authority  to  levy  upon  and  sell  the  property:  LotiitviUettc  R.R. 
Co.  T.  Hopkhu  County,  87  Id.  605. 


Altman  v.  Rittbrshopbb. 

168  MiCHiQAH,  287.1 
NiaonABi.B  INSTB0HBNTS.  — A  Written  promise  to  pay  &  certain  Bnm  on  a 

certain  day,  "and  attorney's  fees,"  is  not  a  negotiable  promissory  note. 
Nbootiablb  Ikstkumknts.  —  The  certainty  requisite  to  the  negotiability  of 

an  instrument  must  continue  until  the  obligation  is  discharged,  and  any 

provision  which,  before  that  time,  removes  such  certainty  prevents  the 

instrument  being  negotiable  at  all. 

Simonson  and  Oillett,  and  Courtwright,  for  the  appellants. 
T.  A.  E.  and  J.  C.  Weadock,  for  the  defendant. 

Long,  J.    It  is  conceded  that,  unless  the  written  instrument 
upon  which  suit  is  brought  is  a  negotiable  promissory  note,  the 
plaintiffs  cannot  recover.     It  reads  as  follows:  — 
"$130.  Bay  City,  Michigan,  October  17,  1885. 

"  Six  months  after  date  I  promise  to  pay  to  the  order  of  M. 
Cohn  one  hundred  and  thirty  dollars,  at  the  Bay  National 
Bank  of  Bay  City,  Michigan,  for  value  received,  without  any 
relief  whatever  from  valuation  or  appraisement  laws;  with 
eight  per  cent  interest  from  date  until  paid,  and  attorney's  fees. 

"  Frederick  Rittershofeb." 

The  instrument  is  indorsed  "  M.  Cohn." 

A  promissory  note  is  an  unconditional  written  promise, 
signed  by  the  maker,  to  pay  absolutely  and  at  all  events  a  sum 
certain  in  money,  either  to  the  bearer,  or  to  a  person  therein 
designated  or  his  order. 

The  only  question  upon  the  negotiability  of  this  instrument 
8,  whether  the  words  "and  attorney's  fees"  added  thereto  ren- 
der the  sum  to  be  paid  uncertain. 
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This  precise  question  has  been  passed  upon  by  the  courts  of 
many  of  our  sister  states,  and  we  are  aware  that  there  is  much 
conflict  of  opinion  upon  the  point;  some  of  the  courts  holding 
that  the  stipulation  to  pay  attorney  fees  relates  merely  to  the 
remedy,  and  that  an  instrument  may  be  negotiable  if  the 
amount  with  which  it  may  be  discharged  at  maturity  be  fixed 
and  certain,  even  though  the  amount  required  to  discharge  it 
after  it  has  passed  maturity,  or  recoverable  upon  it  in  an  action, 
be  entirely  indefinite  and  uncertain:  Sperry  v.  Horr^  32  Iowa, 
184;  Seaton  v.  Scovill,  18  Kan.  483;  26  Am.  Rep.  779;  Gaar  v. 
Louisville  Banking  Co.,  11  Bush,  180;  21  Am.  Rep.  209;  Stone- 
man  V.  Pyle,  35  Ind.  104;  9  Am.  Rep.  637. 

Courts  of  some  of  the  other  states  have  held  to  the  same  doc- 
trine. In  the  case  of  Jones  v.  Radatz,  27  Minn.  240,  the  su- 
preme court  of  Minnesota  held  the  following  not  a  negotiable 
promissory  note:  — 

"$135.  St.  Paul,  September  7,  1878. 

"  Three  months  after  date  we,  or  either  of  us,  promise  to  pay 
to  H.  K.  White  &  Co.,  or  bearer,  $135,  payable  at  the  Second 
National  Bank  of  St.  Paul,  Minnesota,  for  value  received,  with 
12  per  cent  interest  per  annum  from  date,  and  reasonable  at- 
torney's fees,  if  suit  be  instituted  for  the  collection  of  this  note. 
[Signed]  " ." 

Chief  Justice  Gilfillan,  in  this  case,  said:  "The  instrument 
before  us  has  this  certainty  as  to  the  $135  and  the  interest.  But 
the  whole  instrument  must  be  taken  together.  The  promise  to 
pay  the  $135  and  interest  is  not  the  whole  of  the  promise,  — 
not  the  entire  obligation  created.  The  entire  promise  and 
obligation  is  to  pay  absolutely  that  sum  and  interest,  and  in  a 
particular  contingency,  to  wit,  the  bringing  suit  by  the  payee 
after  default,  to  pay  a  further  amount  not  fixed,  and  not  capable 
of  being  ascertained  from  the  instrument  itself." 

And  in  speaking  of  the  suggestions  in  some  of  the  cases 
that  a  stipulation  to  pay  attorney's  fees  in  case  of  suit  relates 
merely  to  the  remedy,  he  says:  "For  the  payee,  if  he  recover 
on  tliat  part  of  the  promise,  must  recover,  not  because  he  is 
obliged  to  bring  suit,  but  because  it  is  part  of  the  contract  and 
obligation  of  the  maker,  on  which  the  suit  is  brought,  that  he 
will  pay  them  upon  the  specified  contingency." 

The  supreme  court  of  Pennsylvania,  in  the  case  of  Woods  v. 
North,  84  Pa.  St.  407,  24  Am.  Rep.  201,  held  the  following  in- 
strument not  to  be  a  negotiable  promissory  note:  — 
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"  1377.  Huntingdon,  Pennsylvania,  May  5,  1875. 

"  Sixty  days  after  date  I  promise  to  pay  to  the  order  of  W. 
H.  Woods,  at  the  Union  Bank  of  Huntingdon,  three  hundred 
and  seventy-seven  dollars,  and  five  per  cent  collection  fee  if 
not  paid  when  due,  without  defalcation,  value  received. 

"Samuel  Steffey." 

Indorsement:  "  W.  H.  Woods." 

In  this  case  Justice  Sharswood  said:  "  In  the  paper  now  m 
question,  there  enters,  as  to  the  amount,  an  undoubted  element 
of  uncertainty If  this  collateral  agreement  may  be  in- 
troduced with  impunity,  what  may  not  be?  It  is  the  first . 
step  in  the  wrong  direction  which  costs.  These  instruments 
may  come  to  be  lumbered  up  with  all  sorts  of  stipulations,  and 
all  sorts  of  diflficulties,  contentions,  and  litigation  result." 

In  Cayuga  Bank  v.  Purdy,  56  Mich.  6,  this  court  held  the 
following  not  a  negotiable  promissory  note:  — 
"  366.66.  CoLDWATER,  Michigan,  February  27,  1883. 

"  On  the  first  day  of  November,  1883,  we,  the  undersigned, 
whose  post-ofl&ce  address  is  Algansee,  county  of  Branch,  and 
state  of  Michigan,  jointly  and  severally,  for  value  received, 
promise  to  pay  B.  M.  Birdsall  and  Company,  or  order,  three 
hundred  sixty-six  66-100  dollars,  with  interest  at  seven  per 
cent  per  annum,  if  paid  when  due;  if  not  so  paid,  then  the 
interest  shall  be  ten  per  cent  per  annum  from  date.  We  also  . 
agree  to  pay  exchange  and  all  expenses,  including  attorney's 
.  fee,  incurred  in  collecting,  payable  at  the  First  National  Bank 
in  Coldwater,  Michigan.  We  do  hereby  relinquish  and  waive 
the  benefits  of  all  laws  exempting  real  and  personal  property 
from  levy  and  sale,  and  all  benefit  or  relief  from  valuation 
and  appraisement  laws.  "  George  R.  Purdy. 

"Elnathan  George." 

Mr.  Justice  Champlin, in  this  case, says:  "The  modern  ten- 
dency to  interpolate  into  such  instruments  engagements  and 
stipulations  not  recognized  by  the  law  merchant,  aflecting  the 
certainty  as  to  the  amount  due  and  payable  thereon,  or  the 
time  of  maturity,  ....  should  be  discountenanced,  and  held 
to  destroy  their  negotiability,  and  deprive  them  of  the  char- 
acter of  promissory  notes,  and  they  should  be  relegated  to  the 
domain  of  ordinary  contracts." 

We  see  no  good  reason  to  depart  from  this  principle.  We 
think  the  certainty  requisite  to  the  negotiability  of  the  instru- 
ment must  continue  until  the  obligation  is  discharged,  and 
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that  any  provision  which  before  that  time  removes  such  cer- 
tainty prevents  the  instrument  being  negotiable  at  all:  First 
Nat.  Bank  v.  Bymim,  84  N.  C.  24;  37  Am.  Rep.  605;  Mary- 
land etc,  Co.  v.  Newman^  60  Md.  584;  45  Am.  Rep.  750;  Oar- 
retson  v.  Purdy,  3  Dak.  178;  Stevens  v.  Johnson,  28  Minn.  172. 
These  cases  and  many  others  which  we  have  examined  up- 
hold this  principle. 

I  have  carefully  examined  the  authorities  cited  in  plain- 
tiffs' brief,  and  note  the  argument  made  by  plaintiffs'  counsel 
in  the  brief,  but  cannot  accede  to  the  doctrine  for  which  they 
contend.  The  better  reasoning,  in  my  judgment,  holds  such 
instruments  non-negotiable.  The  direction  of  the  court  to  the 
jury  to  return  a  verdict  for  defendant  was  correct. 

Judgment  is  aflfirmed,  with  costs. 

Nbqotiaslb  Instruments  —  Attornkt's  Fees.  —  As  to  the  effect  of  stip- 
nlatiooB  for  attorney's  fees  written  in  promissory  notes:  Bowie  v.  Hail,  69  Md. 
433;  9  Am.  St.  Rep.  433,  and  particularly  note  436. 

Neoutiable  Instruments,  Essentials  of  Nbootiabilit7:  See  extended 
note  to  Wooliey  t.  Sergeant,  14  Am.  Dec.  422  et  seq. 


Sutton  v,  Beckwith. 

[68  Michigan,  803.] 

NsQOTiABLB  INSTRUMENT  —  EVIDENCE.  —  In  an  action  on  a  note  purchased 
before  maturity,  with  knowledge  that  the  true  consideration  is  an  agree- 
ment by  a  certain  association  to  sell  a  certain  amount  of  oats  before  the 
note  should  be  payable,  evidence  that  the  maker  of  the  note  took  initia- 
tory steps  toward  joining  another  association  of  the  same  kind  is  irrele- 
vant, and  should  be  rejected. 

Negotiable  Instrument  —  Note  —  Contemporaneous  Agreement  — 
Right  of  Purchaser  before  Maturity.  —  An  agreement  made  at  the 
time  of  the  execution  of  a  note,  forming  its  real  consideration,  and  to 
be  performed  before  its  maturity,  is  a  part  of  the  same  contract,  and,  be- 
tween the  original  parties  to  the  note,  cannot  be  enforced  until  the 
agreement  is  performed;  and  a  purchaser  of  such  note  before  maturity, 
and  before  the  time  of  performance  of  the  agreement,  with  notice  and 
knowledge  of  its  relation  to  the  note,  is  bound  by  it  the  same  as  if  it 
were  attached  to  the  note  or  written  upon  the  same  piece  of  paper. 

Contemporaneous  Instruments  made  at  the  same  time,  and  having  rela- 
tion to  the  same  subject-matter,  must  be  taken  to  be  parts  of  one  trans- 
action, and  construed  together,  to  show  the  true  contract  between  the 
parties. 

Negotiable  Instruments  —  Note  —  Purchaser  before  Maturity  — 
Estoppel.  —  Where  the  maker  of  a  note  says  to  a  purchaser  before  ma- 
turity that  the  note  is  all  right,  and  that  he  will  pay  it  when  due,  he  is 
estopped  from  asserting  failure  of  consideration,  or  pleading  any  other 
invalidity  against  the  note,  if  the  purchaser  relied  upon  his  statementk 
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Barlow  and  Loveridge,  for  the  appellant. 
Milo  D.  Campbellj  for  the  plaintiff. 

Morse,  J.     On  the  first  day  of  March,  1885,  the  defendant 
executed  and  delivered  to  one  George  Cole,  of  Dundee,  Michi- 
gan, the  following  promissory  note:  — 
'•400.  March  1,  1885. 

"One  year  after  date  I  promise  to  pay  to  W.  H.  Elson  or 
bearer  four  hundred  dollars,  value  received,  with  seven  per 
cent  interest  per  annum.  "Charles  S.  Beckwith." 

At  the  time  this  note  was  given,  forty  bushels  of  Bohemian 
oats,  at  a  called  price  of  ten  dollars  per  bushel,'  were  then  and 
there  delivered  by  said  Cole  to  the  defendant.    Cole  gave  back 
at  the  same  time  the  following  agreement  to  the  defendant: — 
"Algansee  Township,  Branch  County, 
"  State  of  Michigan. 
"We  do  hereby  agree  to  sell  eighty  bushels  of  Bohemian 
oats  for  Charles  Beckwith,  at  ten  dollars  per  bushel,  on  or  be- 
fore the  twenty-fifth  day  of  January,  1886.     The  note  given 
by  Charles  S.  Beckwith  to  W.  H.  Elson  will  not  be  called  for 
until  the  above  amount  is  sold  at  ten  dollars  per  bushel. 

"  Jo.  R.  Strayer." 

The  plaintiff  brought  suit  upon  this  note  in  the  circuit  court 
for  Branch  County.  The  defendant  pleaded  the  general  issue, 
with  a  notice  that  the  note  was  given  upon  the  express  con- 
sideration as  set  forth  in  said  agreement  or  bond;  that  the  note 
was  in  fact  given  to  the  Michigan  Bohemian  Oat  Association, 
and  that  the  bond  entered  into  and  was  a  part  of  the  trans- 
action of  the  giving  of  the  note,  and  in  fact  the  principal  part 
of  the  consideration  of  the  note;  that  it  was  distinctly  agreed 
that  said  note  should  not  be  called  for  until  said  association 
had  sold  eighty  bushels  of  Bohemian  oats,  at  ten  dollars  per 
bushel,  for  the  defendant;  that  neither  said  association  nor 
said  Jo.  R.  Strayer,  nor  any  person,  sold  the  said  eighty 
bushels  of  oats  for  the  defendant;  and  that  in  fact  the  consid- 
eration of  said  note  to  that  extent  has  failed. 

That  the  plaintiff  had  full  and  perfect  knowledge  of  all  the 
matters  above  set  forth  before  he  purchased  said  note,  and  had 
notice  of  the  want  of  consideration  therefor,  and  purchased 
such  note,  if  he  purchased  it  at  all,  with  full  knowledge 
thereof;  also  that  defendant  would  show  an  entire  failure  of 
consideration  for  said  note,  of  which  the  plaintiff  had  notice. 
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The  plaintiflF  had  judgment  for  the  full  amount  of  the  note, 
and  interest.  The  evidence  established  the  fact  that,  before 
the  purchase  of  the  note  by  the  plaintiff,  he  sent  his  cashier 
or  agent  to  see  the  defendant,  who  informed  the  said  agent  of 
the  circumstances  of  the  giving  of  the  note,  and  showed  him 
the  bond. 

The  plaintiff  gave  evidence  tending  to  show  that  afterwards, 
and  before  he  bought  the  note,  the  defendant  came  into  his 
place  of  business,  and  said  to  him:  "The  note  is  all  right.  I 
gave  the  note,  and  I  suppose  I  am  good  for  it,  and  I  shall  pay 
it  when  it  is  due."     This  was  denied  by  the  defendant. 

The  terms  of  the  bond  were  never  performed,  but  at  the 
time  the  plaintiff  purchased  the  note  there  had  been  no  breach 
of  the  bond  or  agreement,  as  the  time  of  its  performance  was 
yet  several  months  away.  At  the  time  of  the  commencement 
of  this  suit  the  defendant  held  the  bond  against  Strayer. 

The  principal  error  assigned  is  upon  the  admission  of  cer- 
tain testimony  having  a  tendency  to  show  that,  after  the  exe- 
cution of  this  note,  the  defendant  took  initiatory  steps  towards 
joining  and  becoming  a  member  of  a  Bohemian  oat  associa- 
tion other  than  the  one  purporting  to  give  the  bond  or  agree- 
ment in  this  case 

This  testimony  was  objected  to  as  being  incompetent,  irrele- 
vant, and  immaterial.  We  think  the  testimony  should  have 
been  rejected.  It  could  have  no  possible  bearing  upon  the 
issue  involved.  It  may  have  and  probably  did  work  in  the 
minds  of  the  jury  a  prejudice  against  the  defendant. 

The  counsel  for  plaintiff  argues  that,  admitting  that  the 
admission  of  this  evidence  was  erroneous,  yet  it  could  have 
done  the  defendant  no  harm,  because  the  plaintiff,  upon  the 
undisputed  facts,  was  entitled  to  a  verdict  in  any  event;  that 
the  rejection  of  this  evidence,  or  striking  it  out  of  the  case, 
would  not  have  changed  the  result,  as  the  plaintiff,  without  it, 
was  entitled,  as  a  matter  of  law,  to  a  verdict  in  his  favor. 

The  counsel  insists  that,  there  being  no  breach  of  the  bond 
or  agreement  at  the  time  he  became  the  owner  of  the  note,  and 
purchasing  it  before  due,  the  instrument  could  not  be  robbed 
of  its  negotiability,  and  the  plaintiff  was  entitled  to  recover, 
the  only  defense  being  upon  the  bond,  and  that  it  had  not 
been  fulfilled.  He  cites  a  large  number  of  authorities  to  sus- 
tain his  position.  Many  of  the  cases  so  cited  are  not  applica- 
ble to  the  state  of  facts  existing  in  this  case.  The  principal 
cases  tending  to  support  his  claim  are  Adams  v.  Smith,  35  Me. 
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324;  Kelso  v.  Frye,  4  Bibb,  493;  Dow  v.  Tuttle,  4  Mass.  414;  3 
Am.  Dec.  226;  and  State  Nat.  Bank  v.  Cason,  39  La.  Ann. 
865. 

In  Adams  v.  Smith,  supra,  the  note  in  suit  was  made  to  the 
Protection  Insurance  Company  of  New  Jersey,  or  order.  Upon 
the  face  of  the  note  were  the  words,  "No.  Brig  Cushnoc." 
The  note  was  given  for  a  policy  of  insurance  upon  the  brig 
Cushnoc,  and  the  policy  received  for  the  same  contained  this 
stipulation:  "In  case  of  loss,  such  loss  to  be  paid  in  thirty 
days  after  proof  of  the  loss  and  of  interest  in  the  assured,  the 
amount  of  the  note  given  for  the  premium  being  first  de- 
ducted." 

The  defendant  oflFered  to  prove  that  the  brig  was  his  prop- 
erty; that  the  note  was  given  for  insurance  upon  her;  that 
she  was  lost  within  the  lifetime  of  the  policy,  and  before  the 
pay-day  of  the  note;  that  he  had  taken  the  necessary  and  pre- 
requisite steps  to  prove  and  perfect  his  claim;  that  his  claim 
under  the  policy  exceeded  the  amount  of  the  note;  and  that 
the  stipulation  in  the  policy  was  known  to  the  plaintiffs  at 
the  time  of  its  indorsement  to  them. 

The  court  hold  that  the  defense  was  not  admissible;  "that 
the  note  was  the  property  of  the  insurance  company,  unpaid 
and  negotiable;  and  having  been  transferred  to  the  plaintiffs 
in  the  ordinary  course  of  business,  by  indorsement  before  its 
maturity,  they  are  entitled  to  recover  the  amount  due  upon 
it."     No  reason  other  than  this  is  given  for  the  decision. 

In  Kelso  v.  Frye,  supra,  the  note  was  given  for  a  clock,  and 
a  writing,  under  the  hand  of  the  company  selling  the  clock, 
was  executed  at  the  same  time  as  the  note,  and  delivered  to 
the  purchaser,  warranting  the  clock,  and  containing  a  prom- 
ise that  if  the  clock  should  not  prove  good,  the  company 
would  either  make  it  good  or  replace  it  by  a  good  one.  The 
evidence  of  this  writing  was  rejected,  upon  the  ground  that 
the  performance  of  this  agreement  or  stipulation  could  not  be 
construed  as  a  condition  precedent  to  the  payment  of  the  note, 
and  that  a  breach  of  it  must  form  the  basis  of  a  separate  ac- 
tion; that  the  sale  of  the  clock,  and  not  the  performance  of 
the  stipulation,  was  the  consideration  of  the  note.  Whether 
or  not  the  assignee  or  holder  of  the  note  had  notice  of  this 
stipulation  does  not  appear  in  the  report  of  the  case. 

The  case  of  Dow  v.  Tuttle,  supra,  is  the  nearest  to  the  present 
case  of  any  cited  upon  plaintiff's  brief.  There  the  defendant 
offered  to  show  that,  at  the  time  of  the  making  of  the  note,  it 
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was  agreed  between  the  promisor  and  promisee,  and  was  the 
condition  on  which  the  note  was  given,  that  payment  should 
not  be  demanded  until  the  expiration  of  five  years,  and  that 
the  promisee  would  not  sell  or  part  with  the  note.  The  de- 
fendant also  offered  to  read  to  the  jury  the  following  paper, 
signed  by  the  promisee:  "These  lines  may  certify  that  I,  the 
subscriber,  agree  with  James  Tuttle  to  wait  on  him  for  the 
money  due  me  till  he  turns  his  property  to  the  best  advan- 
tage." 

This  paper  was  dated  February  15,  1804,  and  the  note 
February  16th,  same  year.  Defendant  offered  to  prove  that 
this  writing  was  made  and  signed  at  the  same  time  with  the 
note,  and  constituted  part  of  the  same  contract;  that  the 
plaintiff  was  present,  and  had  full  knowledge  of  all  the  agree- 
ments aforesaid.  The  evidence  was  rejected.  The  agreement 
offered,  outside  of  the  written  paper  which  I  have  quoted, 
seems  to  have  rested  in  parol. 

The  supreme  court  of  Massachusetts,  in  passing  upon  the 
case,  do  not  refer  at  all  to  the  paper-writing,  but  say  that 
"the  agreement  ....  is  not  to  be  considered  as  a  part  of 
the  contract  with  the  note.  That  [the  note]  is  a  promise  to 
pay  to  the  promisee,  or  his  order,  a  sum  of  money  in  one  year. 
If  the  agreement  was  a  part  of  this  contract,  it  would  be  re- 
pugnant to  the  note,  and  destroy  its  effect.  The  agreement, 
although  made  at  the  same  time,  must  be  considered  as  a  col- 
lateral promise  of  the  promisee,  for  a  breach  of  which,  if  there 
be  a  legal  consideration,  an  action  would  lie.  In  chancery,  it 
would  be  a  sufficient  ground  for  an  injunction  against  the 
plaintiff,  proving  his  knowledge  of  it  before  he  purchased  the 
note.  And  at  law,  perhaps,  it  may  support  a  motion  to  stay 
proceedings,  by  granting  imparlances,  until  the  plaintiff  could 
put  it  in  suit  consistent  with  the  agreement As  we  con- 
sider the  agreement  as  collateral  to  the  note,  the  evidence  wa^ 
properly  rejected." 

The  editor  of  the  report,  in  a  note  to  the  case,  says:  "From 
the  evidence,  it  seems  that  the  two  paper  writings  should, 
between  the  original  parties,  and  between  the  maker  and  an 
assignee  with  notice,  have  been  treated  as  parts  of  one  entire 
transaction." 

This  note  agrees,  as  will  be  seen  hereafter,  with  the  decis- 
ions of  our  court,  and  seems  to  me  to  be  sound  doctrine. 

In  Bank  v.  Cason,  supra,  the  consideration  of  the  note  was 
admitted  to  be  lawful  and  valuable.     At  the  time  the  plaintiff 
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became  the  holder  of  the  note  there  had  been  no  failure  of  the 
consideration. 

The  defense  to  the  note  was,  that  it  was  given  as  collateral 
security  for  plantation  supplies,  to  be  furnished  the  defendant 
for  the  year  by  the  payees  of  the  note;  that  shortly  after  its 
execution,  and  when  only  a  small  part  of  the  supplies  had 
been  furnished,  the  payees  failed ;  that  other  parties  succeeded 
the  payees  in  the  same  business,  and  that  ultimately,  by  the 
shipment  of  cotton,  the  defendant's  account  for  supplies,  which 
the  note  was  given  to  cover,  was  fully  paid;  and  that  the  con- 
sideration of  the  note  was  known  to  the  bank  at  the  time  it 
became  the  holder  of  the  note.  The  note  was  transferred  to 
the  bank  before  maturity,  and  for  value.  The  question  pre- 
sented was,  whether  such  knowledge  on  the  part  of  the  bank 
deprived  it  of  the  right  to  recover  on  the  note.  When  the 
bank  acquired  the  note,  the  consideration  had  not  failed,  and 
the  contract  between  defendant  and  the  payees  was  being 
executed,  and  part  of  the  supplies  had  been  advanced.  The 
court  say:  "If  the  consideration  be  lawful,  the  knowledge  of 
that  consideration  can  of  itself  have  no  bearing  on  the  rights 

of  the  transferee It  cannot  affect  the  negotiability  of  a 

note  that  its  consideration  is  to  be  hereafter  realized,  or  that 
from  some  contingency  it  may  never  be  enjoyed." 

There  are  other  authorities  tending  in  the  same  direction, 
and  to  the  same  effect,  of  these  four  cases  above  noted. 

But  none  of  the  cases  that  I  have  examined  seem  to  meet 
the  circumstances  of  this  case.  It  is  evident  that  the  consid- 
eration of  the  note  in  suit  was  not  the  forty  bushels  of  oats,  at 
ten  dollars  per  bushel,  but  the  agreement  or  bond  executed 
and  delivered  at  the  same  time  as  the  note.  The  transaction, 
as  a  whole,  appealed  to  the  cupidity  of  the  maker.  He  waM  to 
receive  eight  hundred  dollars  for  eighty  bushels  of  oats  before 
he  was  to  pay  four  hundred  dollars  for  the  forty  bushels  de- 
livered to  him.  This  agreement  was  what  he  acted  and  relied 
upon,  and  formed  the  consideration  of  his  note.  He  would 
never  have  given  it  for  the  forty  bushels  of  oats,  independent 
of  the  promise  in  the  bond.  The  oats  he  received  cut  but  little 
figure  in  the  dealing  in  the  mind  of  the  defendant. 

Nor  was  this  agreement  or  bond  a  collateral  undertaking.  It 
was  executed  at  the  same  time  as  the  note,  and  a  part  of  the 
same  transaction. 

These  two  papers,  so  executed,  must  be  taken  and  construed 
together.     They  formed  one  contract,  and,  between  the  original 
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parties  to  the  note,  could  not  be  enforced  until  the  agreement 
was  performed.  It  has  been  well  settled,  in  this  state  and 
elsewhere,  that  several  instruments  made  at  one  and  the  same 
time,  and  having  relation  to  the  same  subject-matter,  must  be 
taken  to  be  parts  of  one  transaction,  and  construed  together 
for  the  purpose  of  showing  the  true  contract  between  the  par- 
ties; Singer  Mfg.  Co.  v.  Haines^  36  Mich.  385;  Smith  v.  Van 
Blarcom,  45  Id.  371;  Dudgeon  v.  Haggart,  17  Id.  273;  Eherts  v. 
Selover,  44  Id.  519;  38  Am.  Rep.  278;  Chapman  v.  Colby,  47 
Mich.  46,  51;  Bronson  v.  Green,  Walk.  Ch.  56;  Makepeace  v. 
College,  10  Pick.  298,  302;  Jackson  v.  McKenny,  3  Wend.  233; 
20  Am.  Dec.  690. 

The  negotiation  of  the  note  by  the  payee  to  the  plaintiff  was 
a  fraud  upon  the  maker,  and  nothing  but  the  negotiable  qual- 
ity of  the  note,  as  it  appeared  standing  alone,  could  deprive 
Ihe  defendant  of  his  defense,  —  of  his  right  to  show  the  whole 
contract,  of  which  it  was  only  a  part:  Smith  v.  Van  Blarcom, 
45  Mich.  373. 

If  the  plaintiff  had  been  a  good-faith  holder  of  the  note,  with 
no  knowledge  of  the  bond,  he  would  have  been  entitled  to  re- 
cover, because  of  the  negotiable  form  of  the  note. 

But  if  he  purchased  the  note  before  due,  and  before  the  time 
of  performance  stated  in  the  bond,  with  the  agreement  attached 
to  it  and  forming  a  part  of  the  contract,  he  would  be  obliged, 
under  the  law,  to  take  the  note  as  qualified  and  controlled  by 
the  bond  or  agreement.  And  if  he  saw  the  bond  before  he 
purchased  the  note,  and  was  acquainted  with  its  relation  to 
the  note,  he  must  be  considered  as  bound  by  it,  the  same  as  if 
it  had  been  attached  to  the  note  or  written  upon  the  same  piece 
of  paper.  The  bond  not  having  been  performed,  the  consider- 
ation failed,  and  the  plaintiff  could  not  recover,  unless  the  jury 
believed  his  claim  that  the  defendant  came  to  him,  or  saw  him, 
and  told  him  the  note  was  all  right,  and  he  would  pay  it  when 
it  became  due.  If  the  defendant  said  this,  or  its  equivalent, 
to  the  plaintiff,  he  would  be  estopped,  after  the  plaintiff  had 
bought  the  note  relying  upon  this  statement,  from  afterwards 
asserting  a  failure  of  consideration  or  pleading  any  other  in- 
validity against  the  note. 

For  the  erroneous  admission  of  testimony  heretofore  noted, 
the  judgment  of  the  court  below  must  be  reversed,  with  costs, 
and  a  new  trial  granted. 

Sherwood,  C.  J.  I  agree  with  my  brother  Morse  that  the 
judgment  in  this  case  should  be  reversed.     And  were  the  case 
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one  in  which  the  rules  governing  the  law  merchant  might  be 
invoked,  I  should  agree  in  most  that  he  has  said  in  the  case. 

The  contract  under  consideration  was  a  gross  fraud  from 
the  beginning  to  the  end,  and  on  the  part  of  the  parties  pro- 
curing it,  was  even  worse,  —  it  was  criminal  in  character,  — 
and  furnishes  no  case  for  the  application  of  the  just  and 
equitable  principles  underlying  and  controlling  commercial 
law,  and  to  attempt  to  apply  them  to  a  case  like  this  is  a  per- 
version of  the  doctrine;  and  an  appeal  to  the  adjudicated 
cases  establishing  this  doctrine  is  only  giving  colorable  dignity 
to  one  of  the  worst  swindles  perpetrated  upon  the  present  gen- 
eration, and  should  be  treated  by  all  courts  as  such. 

The  transaction  is  one  wherein  the  intention  to  cheat  and 
defraud  is  apparent  to  all  upon  the  face  of  the  contract  sought 
to  be  enforced,  except  to  the  ignorant  and  unsuspecting,  and, 
in  my  judgment,  is  against  public  policy  and  void.  If  there 
were  any  doubt  upon  this  subject,  the  recent  legislation  in  this 
state  making  the  transaction  a  felony  should  be  regarded  as 
conclusive. 

Certain  it  is  that  no  person  owning  and  holding  or  having 
knowledge  of  the  entire  contract  can  be  considered  as  a  bona 
fide  holder  of  the  paper,  and  it  is  questionable  whether  a  holder 
of  any  part  of  the  contract  should  be  so  regarded. 

The  judgment  should  be  reversed,  and  no  new  trial  should 
be  granted. 

Two  OR  MoBB  Instruments  Executed  at  the  Same  Time,  between 
the  same  parties,  with  reference  to  the  same  snbject-matter,  must  be  con- 
strued together  as  forming  but  one  contract:  Jackson  v.  McKermy,  3  Wend. 
2.33;  20  Am.  Dec.  690,  and  note;  Clap  v.  Draper,  4  Mass.  266;  3  Am.  Dec. 
215;  Hills  v.  Miller,  3  Paige,  254;  24  Ain.  Dec.  218,  and  note;  Mam  v.  Mor- 
gan, 9  Conn.  374;  23  Am  Dec.  361;  Raymond  v.  Roberts,  2  Aiken,  204;  16 
Am.  Dec.  698;  Dunlap  v.  Wright,  11  Tex.  597;  62  Am.  Dec.  506;  Hagerty  v. 
White,  69  Wis.  317;  Mobile  etc.  R'y  Co.  v.  Gilmer,  85  Ala.  422.  Where  two 
agreements,  made  at  different  times,  with  reference  to  the  same  subject-mat- 
ter, are  eeich  complete  in  themselves,  and  neither  contains  any  reference  to 
the  other,  parol  testimony  cannot  be  admitted  to  affect  their  construction  aa 
distinct  instruments:  Hennershota  v.  Gallagher,  124  Pa.  St.  1.  When  a  hus- 
band and  wife  convey  by  warranty  deed,  after  previous  money  negotiations 
by  and  between  the  parties  to  the  deed,  and  on  the  same  day  they  make  a 
promissory  note  to  the  grantee,  and  receive  from  him  a  title  bond  with  an 
agreement  therein  to  convey  to  the  husband  upon  prompt  payment  of  said 
note,  the  deed,  note,  and  title  bond  do  not  absolutely  constitute,  as  one  con- 
tract, a  mortgage,  but  parol  testimony  may  show  the  real  nature  of  the  trans- 
action between  the  parties  with  reference  to  said  instruments:  Wolfe  v.  Mc- 
Millan, 117  Ind.  587;  while  contemporaneous  writings  may  be  considered  in 
construing  a  contract,  when  the  writings  and  the  contract  are  reciprocally 
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dependent,  they  cannot  be  considered  for  the  purpose  of  showing  that  the 
parties  did  not  agree  upon  a  stipulation  plainly  expressed  in  writing  which 
purports  to  be  the  final  and  only  contract  between  the  parties:  Milliken  v. 
Callahan  Co.,  69  Tex.  205.  A  will  executed  coutemporaneoualy  with  a  deed 
may  be  considered  in  construing  the  deed,  when  they  refer  to  the  same  sub- 
ject-matter, and  the  will  is  referred  to  expressly  in  the  deed:  Aviot  v.  Amos, 
117  Ind.  19. 

Written  Contbaci's  —  Contemporaneous  Agreements.  —  Parties  may 
enter  into  an  oral  agreement  contemporaneously  with  a  written  contract,  pro- 
vided such  oral  agreement  is  independent  in  its  nature,  and  does  not  vary  or 
contradict  the  written  contract:  Schoen  v.  Sunderland,  39  Kan.  758;  and  parol 
testimony  may  show  that  a  writing  which  in  in  the  form  of  a  complete  con- 
tract, such  as  a  promissory  note,  was  not  to  be  binding  until  the  performance 
of  some  condition  precedent  resting  on  parol:  Reynolds  v.  Robinson,  HON.  Y. 
654.  There  may  be  an  oral  agreement  entered  into  contemporaneously  with 
the  execution  of  a  promissory  note  which  forms  part  of  the  same  general  con- 
tract: Tucker  v.  Tucker,  113  Ind.  272;  such  as  an  agreement  that  only  one  of 
the  signers  of  a  note  should  be  bound  thereby:  Heffner  v.  BroumeU,  75  Iowa, 
341;  or  an  agreement  that  one  who  appears  upon  the  face  of  a  note  as  prom- 
isee should  not  in  fact  be  such,  but  an  indorsee:  Cagle  v.  Lane,  49  Ark.  465. 

Nbqotiablb  Instruments.  —  Nothing  short  of  malajidea  or  notice  thereof 
will  enable  the  maker  or  indorser  of  negotiable  paper  to  defeat  an  action 
thereon  by  one  apparently  a  regular  indorsee:  City  Bank  etc  v.  Perlang,  29 
N.  Y.  664;  86  Am.  Dec.  332;  RusaeU  v.  Hadduck,  3  Oilm.  233;  44  Am.  Dec 
693. 


Langtry  v.  Wayne  Cieouit  Judges. 

[68  MiCHieAN,  451.  J 
Attachment.  —  Justice's  Writ  of  Attachment  does  not  operate  ae  a 
gammons;  and  service  of  it  personally,  without  service  on  property,  and 
service  of  an  inventory  as  required  by  statute,  is  insufficient  to  give  ju- 
risdiction over  defendant  under  the  Michigan  statute:  Howell's  Stats., 
sees.  6839,  6840. 

Oeorge  H.  Prentis^  for  the  relator. 

T.  S.  Jerome,  for  the  respondents. 

Campbell,  J.  Relator  asks  to  have  certain  proceedings  set 
aside  for  want  of  jurisdiction  in  a  justice  to  render  judgment 
against  her  on  the  default  which  was  entered. 

Suit  was  brought  against  her  before  a  justice  of  Wayne 
County  by  attachment.  The  ground  of  the  attachment  was 
her  non-residence,  and  no  question  is  made  on  the  sufficiency 
of  the  affidavit.  The  writ  is  a  statutory  one,  and  the  forni  is 
given  in  section  6839  of  Howell's  Statutes.  It  is  upon  this 
that  the  controversy  arises. 

The  statute  declares  as  follows:  "  Every  attachment  shall 
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state  the  amount  claimed  by  the  plaintiff,  and  shall  command 
any  constable  of  the  county  in  which  the  justice  resides  to 
attach  so  much  of  the  goods  and  chattels  of  the  defendant 
(except  such  as  are  exempt  by  law  from  execution),  as  will 
be  suflBcient  to  satisfy  such  demand,  and  safely  keep  the  same 
to  satisfy  any  judgment  that  may  be  recovered  by  the  plain- 
tiff in  such  attachment,  and  to  return  the  same  at  a  time 
therein  to  be  specified,  not  less  than  six  nor  more  than  twelve 
days  from  the  date  thereof." 

It  will  be  observed  that  the  writ  contains  no  summons 
clause,  and  that  a  summons  against  a  non-resident  must  be 
made  returnable  not  less  than  two  nor  more  than  four  days 
from  the  date  thereof:  Sec.  6830. 

Section  6840  provides  how  an  attachment  shall  be  executed. 
It  is  to  be  executed  at  least  six  days  before  the  return  day,  by 
seizing  a  sufficient  amount  of  goods  and  chattels  to  satisfy 
the  claim  and  costs,  and  making  an  inventory  thereof,  and 
serving  a  copy  of  said  attachment  and  inventory  on  the  de- 
fendant, if  found  within  the  county.  If  defendant  is  not 
found  in  the  county,  a  copy  of  the  attachment  and  inventory 
is  to  be  served  at  defendant's  last  residence,  or  on  the  person 
in  whose  possession  the  goods  are  found. 

By  section  6850  it  is  provided  that  there  shall  be  no  judg- 
ment unless, — 1.  On  seizure  of  property  of  one  or  more  defend- 
ants; or  2.  On  personal  service  of  process  or  appearance;  or 
3.  Where  a  garnishee's  liability  has  been  fixed. 

Respondents  claim  that  the  attachment  operates  as  a  sum- 
mons, and  service  of  it  personally  is  sufficient  with  or  with- 
out service  on  property  and  service  of  inventory.  Relator 
claims  that  the  writ  is  not  a  summons,  and  cannot  be  served 
except  as  directed  by  the  statute. 

Proceedings  by  attachment  are  entirely  statutory  in  their 
inception,  and  we  must  look  to  the  statutes  to  ascertain  their 
requisites.  The  form  of  a  summons  is  given  by  section  6826, 
and  that  contains  a  distinct  warning  to  the  defendant  to  ap- 
pear. There  is  no  such  warning  in  the  attachment  writ,  which 
merely  requires  a  seizure  of  property  for  safe-keeping.  If  the 
attachment  is  personally  served,  the  subsequent  proceedings 
are  as  in  case  of  summons;  otherwise,  there  must  be  a  contin- 
uance: Sec.  6846. 

The  question  before  us  has  never  been  distinctly  presented 
before.  In  Borland  v.  Kingsbury,  65  Mich.  59,  it  was  held 
that  personal  service  of  the  writ  and  inventory  would  not  givo 

AM.  St.  Rep.,  Vol.  XIII.  —28 


354  Lanqtry  v.  Wayne  Circuit  Judges.  [Mich. 

jurisdiction  if  the  aflSdavit  was  insuflficient.  If  the  writ  could 
be  regarded  as  a  summons,  that  ruling  would  have  been  ex- 
ceptional. But  it  rested  on  the  ground  that  attachment  pro- 
ceedings had  no  foundation  outside  of  statutes,  and  must, 
therefore,  in  all  things  essential,  conform  to  them. 

The  statute  concerning  attachment  proceedings  in  circuit 
courts  differs  from  that  relating  to  justices  of  the  peace,  by 
giving  a  form  containing  a  summons  clause,  directing  the 
sheriff  to  summon  the  defendant,  if  to  be  found  within  his 
^county,  or  any  county  where  he  may  have  seized  property, 
and  the  writ  is  to  be  tested  and  returnable  like  other  writs. 
Except  as  possibly  limited  by  some  other  statutory  conditions, 
this  does  not  differ  from  any  other  mesne  process,  and  is  a 
qualified  summons. 

The  difference  between  the  two  classes  of  writs  of  attach- 
ment cannot  be  regarded  as  accidental.  It  is  a  radical  differ- 
ence in  the  exigency  of  the  writ,  which  must  have  some  effect 
given  to  it.  And  the  statute  expressly  declares  how  personal 
service  is  to  be  made,  which  is  only  made  after  levy  and  in- 
ventory, and  by  service  of  a  copy  of  that  with  the  writ.  When 
reference  is  afterwards  made  to  giving  judgment  in  case  of 
personal  service,  it  must  mean  the  personal  service  just  men- 
tioned, made  after  property  is  levied  upon. 

The  policy  of  the  statute  in  regard  to  non-residents  requires 
that  they  shall  have  a  speedy  hearing,  and  if  actually  sum- 
moned, they  have  no  delay  beyond  four  days  to  keep  them 
from  going  to  trial.  If  an  attachment  can  be  made  to  serve 
the  same  end,  it  would  be  very  easy  to  evade  this,  as  the  affi- 
davit need  not  state  that  any  property  is  within  the  county, 
and  the  process  might  be  grossly  abused. 

In  our  opinion  the  service  on  relator  was  a  nullity,  and  she 
should  have  the  relief  prayed,  and  the  suit  should  be  dis- 
missed. 


Attachmbnt.  — Service  of  an  attachment  writ  and  inventory  does  not  give 
a  justice  of  the  peace  jurisdiction  over  the  defendant,  if  the  affidavit  was  not 
sufficient;  nor  is  the  defect  of  an  insufficient  affidavit  waived  by  general  ap- 
pearance: Borland  r.  Kingsbury,  65  Mich.  69.  An  attachment  issued,  before 
a  summons  is  issued  or  a  warning  order  is  made,  is  void  and  confers  no  juris- 
diction to  sell  land  belonging  to  defendants  who  were  constructively  sum- 
moned after  it  was  issued:  Keller  v.  Stanley,  86  Ky.  240. 
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[6S  MICHIQA.K,  454.1 

CoHTRAOTS  —  CoNTEMPOHANKous  Writikos  —  CoNSTRucTioir.  — Where  two 
writings  are  executed  and  delivered  at  the  same  time,  and  relate  to  the 
same  subject-matter,  they  must  be  construed  together  in  determining 
the  contract  between  the  parties. 

NxooTTABLK  Instrumknts.  —  FALSI  REPRESENTATION  by  the  payee  of  a 
note  to  the  maker  that  a  certain  association  on  whose  behalf  he  executed 
a  bond,  forming  the  consideration  for  the  note,  was  duly  incorporated 
under  the  statute,  is  a  material  representation,  and  if  acted  upon  by  the 
maker  as  an  inducement  in  executing  the  note,  avoids  it  in  the  hands  of 
the  payee,  or  in  the  hands  of  a  purchaser  before  maturity  with  notice. 

CJoNTRAOTS  —  Consideration  —  Gambling  Contract  Void  as  against  Pitb- 
Lio  Policy.  —  The  taking  of  bonds,  notes,  or  other  evidences  of  indebt* 
edness  in  whole  or  part  consideration  of  bonds,  contracts,  or  other 
agreements,  for  the  sale  of  grain,  seeds,  or  other  cereals  at  a  fictitious 
price,  are  gambling  contracts,  and  void  as  against  public  policy  between 
the  original  parties  and  purchasers  with  notice. 

CoNTBAora  —  Validity  —  Public  Policy.  —  Contracts  which  are  at  war 
with  the  established  interests  of  society,  and  in  conflict  with  the  morals 
of  the  time,  are  void  as  against  public  policy,  and  the  fact  that  individu- 
als  may  suffer  can  in  no  manner  affect  the  question,  as  their  interests 
must  be  subservient  to  the  public  welfare. 

Contract  —  Validity  —  Public  Policy.  —  If  any  part  of  the  consideration 
of  a  contract  is  illegal,  the  whole  contract  is  void  as  against  public  policy, 
although  the  illegal  act  or  promise  is  coupled  with  one  which  is  legal. 

T.  W.  Whitney  and  C.  J.  Willett,  for  the  appellant. 

Jame8  K,  Wright,  George  P.  Stone,  and  James  L.  Clark,  for 
the  plaintiff. 

Long,  J.     Plaintiff  brought  suit  in  the   circuit  court   for 
Gratiot  County  against  the  defendant,  by  declaration  upon 
the  common  counts  in  assumpsit,  with  copy  of  note  attached. 
The  note  reads  as  follows:  — 
"  $125.  Sumner,  October  21,  1885. 

"  Fourteen  months  after  date,  I  promise  to  pay  A.  A.  GriflBth 
or  bearer  one  hundred  and  twenty-five  dollars,  value  received, 
with  interest  at  seven  per  cent  per  annum. 

"  W.  J.  Gargett." 

The  defendant  pleaded  the  general  issue,  and  gave  notice 
"that  the  defendant  above  named,  on  the  trial  of  this  cause, 
will  give  in  evidence,  under  the  general  issue  above  pleaded, 
and  insist  in  his  defense,  that  said  note  above  set  forth  in 
plaintiff's  declaration  was  given  without  consideration;  that 
said  note  was  a  Bohemian  oat  note;  that  same  was  procured 
from  defendant  by  deceit  and  fraud,  and  that  the  same  was 
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fraudulent,  and  void  at  its  inception;  that  the  consideration 
of  said  note  was  void,  on  the  ground  of  public  policy;  that  said 
note  was  obtained  from  the  defendant  for  an  illegal  purpose 
by  the  payee  named  therein;  that  the  consideration  for  which 
said  note  was  given  was  an  impossible  consideration,  and  that 
could  not  be  legally  carried  out  without  a  breach  of  the  law, 
and  by  perpetrating  a  fraud,"  etc. 

The  cause  came  on  for  trial  before  the  court  without  a  jury, 
and  the  court  made  a  finding  of  facts  and  law  as  follows: — 

"On  October  21,  1885,  the  defendant,  William  J.  Gargett, 
purchased  of  one  A.  A.  Griffith  twenty-five  bushels  of  Bohemian 
oats,  agreeing  to  pay  therefor  ten  dollars  a  bushel,  making  a 
total  of  $250;  for  the  payment  of  one  half  of  which  sum  he 
executed  to  said  Griffith  the  promissory  note  in  suit,  of  which 
the  following  is  a  copy: — 
"$125.  Sumner,  October  21,  1885. 

"Fourteen  months  after  date,  I  promise  to  pay  A.  A.  Grif- 
fith or  bearer  one  hundred  and  twenty-five  dollars,  value  re- 
ceived, with  interest  at  seven  per  cent  per  annum. 

"  Due  December  24,  1886.  "  W.  J.  Gargett. 

"P.  0.  address.  Elm  Hall,  Mich. 

The  oats  were  delivered,  and  with  them  an  obligation, 
partly  printed  and  partly  written,  which  entered  into  and 
formed  a  part  of  the  contract,  and  executed  by  said  Griffith 
as  superintendent,  of  which  the  following  is  a  copy:  — 

"  No.  340. 

"A  Bond  from  the  Lenawee,  Clinton,  and  Gratiot  County 

Bohemian  Oat  Association. 

"  {To  he  Signed  by  Our  Superintendent,  A.  A.  Griffith.) 

"We  hereby  agree  to  sell  fifty  bushels  of  Bohemian  oats  at 
ten  dollars  per  bushel  for  Mr.  William  J.  Gargett,  of  Sumner 
township,  Gratiot  County,  state  of  Michigan,  on  or  before  the 
twenty-first  day  of  October,  1886.  Said  W.  J.  Gargett  is  to 
pay  the  L.,  C,  and  G.  Association  twelve  and  a  half  per  cent 
for  bonding  said  oats,  if  he  sells  them  himself,  or  twenty-five 
I)er  cent  for  selling  and  bonding,  in  cash,  upon  presentation 
of  the  orders  and  bonds.  And  the  first  oats  sold  by  this  or 
any  other  association,  or  by  the  owner,  or  any  one  else,  shall 
be  applied  to  the  redemption  of  this  bond. 

"A.  A.  Griffith,  Supt. 

"For  feeding  or  consumptive  purposes,  the  oats  were  not 
worth  much  more  than   ordinary  oats;   and   the  defendant 
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knew  they  were  not  worth  ten  dollars  a  bushel,  at  the  time  of 
making  the  contract,  for  feeding  purposes.  He  purchased 
them  for  the  purpose  of  raising  that  kind  of  grain,  and  selling 
the  whole  or  some  portion  again.  He  would  not  have  made 
the  purchase  but  for  the  bond  or  obligation  above  mentioned, 
and  expected  to  pay  the  note  if  the  association  did  as  it  agreed 
to  do,  as  expressed  by  the  bond  or  obligation.  The  testimony 
does  not  show  whether  or  not  the  oats  were  raised  or  furnished 
by  Mr.  Gargett  with  which  to  redeem  the  bond.  But  the 
grain  mentioned  in  the  bond  never  was  sold  or  bonded  by  or 
for  defendant. 

"  The  evidence  that  there  was  such  an  association  as  above 
mentioned  is  found  on  the  face  of  the  bond  or  obligation.  The 
parties  selling  the  oats  claimed  that  the  association  giving  the 
bond  or  obligation  was  an  incorporated  company. 

"  Michael  McNamara,  the  plaintiff,  became  the  owner  of  the 
note  by  purchase  about  ten  days  after  it  was  given,  and  long 
before  its  maturity,  paying  therefor  its  full  face  value.  But 
at  the  time  of  the  purchase  he  knew  it  was  given  for  Bohe- 
mian oats,  and  knew  of  the  nature  of  the  contract  that  was 
made  for  which  the  note  was  given. 

"The  note  and  interest  amounts  to  $142.50. 

"  Let  a  judgment  be  entered  in  favor  of  the  plaintiff,  and 
against  the  defendant,  for  the  sum  of  $142.50. 

"Also,  let  an  order  be  entered  staying  execution,  and  that 
the  defendant  may  have  twenty  days  in  which  to  remove  this 
case  to  the  supreme  court. 

"  Henry  Hart,  Circuit  Judge." 

Judgment  was  entered  in  said  court  on  the  above  findings 
on  November  4,  1887,  and  the  defendant  brings  error,  and 
claims,  —  "1.  That  the  findings  of  fact  do  not  support  the 
judgment;  2.  That  the  judgment  should  have  been  rendered 
for  the  defendant." 

From  the  facts  found  by  the  court,  the  plaintiff  stands  in 
no  better  position  towards  this  note  than  the  payee  would 
have  stood  had  he  brought  the  suit  in  his  own  name.  The 
court  found  that  "  Michael  McNamara,  the  plaintiff,  became 
the  owner  of  the  note  by  purchase  about  ten  days  after  it  was 
given,  and  long  before  its  maturity,  paying  therefor  its  full  face 
value.  But  at  the  time  of  the  purchase  he  knew  it  was  given 
for  Bohemian  oats,  and  knew  of  the  nature  of  the  contract  that 
was  made  for  which  the  note  was  given." 

We  can  construe  the  language  of  this  finding  in  no  other 
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light  than  that  the  plaintiff  knew,  before  he  paid  his  money 
on  the  purchase  of  this  note,  that  the  payee  named  in  the 
note,  at  the  time  he  obtained  it  from  the  defendant,  made,  exe- 
cuted, and  delivered  to  the  defendant  the  bond  or  writing  set 
out  in  the  findings;  and  that  A.  A.  Griffith,  the  payee  named, 
represented  by  such  writing  that  he  was  the  superintendent  of 
the  Lenawee,  Clinton,  and  Gratiot  County  Bohemian  Oat  As- 
sociation, and  that  Griffith  had  by  such  writing  agreed  to  sell 
for  the  defendant  fifty  bushels  of  Bohemian  oats,  at  ten  dollars 
per  bushel,  on  or  before  October  21,  1886, — that  is,  two  months 
before  said  note,  by  its  terms,  was  to  become  due. 

These  two  papers  were  made,  executed,  and  delivered  at  the 
same  time,  and  are  to  be  construed  together  in  determining 
the  contract  between  the  parties:  See  Sutton  v.  Beckwith,  68 
Mich.  310,  and  cases  there  cited;  ante,  p.  344. 

The  court  also  found  that  Griffith  further  represented  that 
this  Bohemian  Oat  Association  was  an  incorporated  company. 
All  these  representations,  the  court  finds,  were  made  known 
to  the  plaintiff  before  he  purchased  the  note. 

There  is  no  statute  in  this  state  authorizing  the  incorpora- 
tion of  any  such  company,  and  the  representation  made  by 
Griffith  to  the  defendant  that  this  so-called  Bohemian  Oat 
Association  was  an  incorporated  company  was  false,  and 
known  by  this  superintendent  to  be  false  at  the  time  of  pro- 
curing this  note.  It  was  a  material  representation,  and  one 
of  the  inducements  to  defendant  to  make  his  note  and  take 
this  bond;  and  the  court  finds,  from  the  evidence  produced  on 
the  trial,  "that  the  defendant  would  not  have  made  the  pur- 
chase but  for  the  bond  or  obligation  mentioned," — that  is,  the 
bond  of  a  corporation  which  Griffith,  the  payee  in  the  note, 
falsely  induced  the  defendant  to  believe  was  an  incorporated 
company,  one  which  existed  by  authority  of  some  act  of  the 
legislature  of  this  state.  This  fact  would  have  defeated  the 
recovery  of  the  payee  upon  the  note,  and  these  facts,  all  being 
known  to  the  plaintiff  before  he  paid  a  dollar  for  the  note,  must 
be  held  to  defeat  his  recovery. 

Is  this  contract  also  void  on  the  ground  of  public  policy? 
The  defendant  gave  to  Griffith  one  hundred  and  twenty-five 
dollars  in  money,  and  his  note  for  one  hundred  and  twenty- 
five  dollars,  payable  fourteen  months  from  date,  with  seven 
per  cent  interest,  and  received  from  said 'Griffith  twenty-five 
bushels  of  Bohemian  oats  (which  the  court  finds  were  worth 
not  much  more  than  ordinary  oats),  and  an  agreement  in 
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writing,  signed  by  GriflSth,  promising  to  sell,  on  or  before  ono 
year  from  date,  fifty  bushels  of  Bohemian  oats  for  the  defend- 
ant at  ten  dollars  per  bushel,  and  to  receive  upon  such  sale  a 
commission  of  twenty-five  per  cent  if  the  company  which 
Griffith  represented  made  the  sale,  and  twelve  and  one  half 
per  cent  commission  if  the  defendant  made  the  sale,  or  found 
the  purchaser,  at  ten  dollars  per  bushel;  and  the  court  finds 
"that  the  defendant  would  not  have  made  the  purchase  but 
for  such  bond  or  obligation." 

The  carrying  out  of  this  obligation  on  the  part  of  Griffith 
meant  the  finding  of  another  victim,  within  one  year^  who 
would  take  fifty  bushels  of  Bohemian  oats  at  ten  dollars  per 
bushel,  upon  the  giving  to  him  of  a  contract  to  sell  for  him, 
the  next  year  after,  one  hundred  bushels  at  ten  dollars  per 
bushel,  and  so  on  ad  infinitum,  and  increasing  the  number  of 
bushels  to  be  sold  each  year  in  geometrical  progression;  and 
from  this  contract  alone,  on  the  tenth  year,  the  enormous 
amount  of  the  sale  must  be  twenty-five  thousand  six  hundred 
bushels  at  ten  dollars  per  bushel,  if  this  contract  is  carried 
out.  The  court  cannot  shut  its  eyes  to  the  fact  that  this  is 
only  one  of  the  thousands  of  similar  contracts  made  within 
this  state  within  the  last  few  years,  and  that  the  unwary,  un- 
suspecting, and  too  credulous  farmers  have  been  made  the 
victims  of  sharpers  and  swindlers,  who,  by  their  seductive 
arts,  have  worked  upon  the  natural  love  of  gain  which  most 
men  possess,  and  thus  reaped  a  rich  harvest  from  those  whom 
the  law  should  protect.  The  very  scheme  itself  bears  evi- 
dence upon  its  face  that  it  is  a  fraud  and  a  snare,  and  yet  so 
cunningly  devised  that,  in  the  hands  of  a  sharp,  shrewd,  and 
designing  man,  hundreds  of  the  unwary  have  been  defrauded; 
and  the  courts  should  set  their  seal  of  condemnation  upon  it, 
and  pronounce  it,  as  it  is,  a  contract  void  on  the  ground  of 
public  policy.     It  is  upon  its  face  a  gambling  contract. 

Mr.  Greenhood,  in  his  work  on  public  policy,  says:  "By 
public  policy  is  intended  that  principle  of  the  law  which  holds 
that  no  subject  can  lawfully  do  that  which  has  a  tendency  to 
be  injurious  to  the  public,  or  against  the  public  good,  which 
may  be  termed  the  policy  of  the  law,  or  public  policy  in  rela- 
tion to  the  administration  of  the  law.  The  strength  of  every 
contract  lies  in  the  power  of  the  promisee  to  appeal  to  the 
courts  of  public  justice  for  redress  for  its  violation.  The  ad- 
ministration of  justice  is  maintained  at  public  expense;  the 
courts  will  never,  therefore,  recognize  any  transaction  which, 
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in  its  object,  operation,  or  tendency,  is  calculated  to  be  preju- 
dicial to  the  public  welfare." 

Walker,  J.,  in  Hotzger  v.  Cleveland  (Marion  superior  court, 
Indiana),  3  Ind.  Law  Mag.  42,  50,  speaking  upon  this  ques- 
tion, says:  "We  may  take  it  as  well  settled  that,  in  the  law 
of  contracts,  the  first  business  of  the  courts  is  to  look  to  the 
welfare  of  the  public;  and  if  the  enforcement  of  the  agreement 
would  be  inimical  to  its  interests,  no  relief  could  be  granted 
to  the  party  injured,  even  though  it  might  result  beneficially 
to  the  party  who  made  and  violated  the  agreement." 

Mr.  Story  says:  "Public  policy  is  in  its  nature  so  uncertain 
and  fluctuating,  varying  with  the  habits  and  fashions  of  the 
day,  with  the  growth  of  commerce  and  the  usages  of  trade, 
that  it  is  diflScult  to  determine  its  limits  with  any  degree  of 
exactness.  It  has  never  been  defined  by  the  courts,  but  has 
been  left  loose  and  free  from  definition  in  the  same  manner 
as  fraud.  This  rule  may,  however,  be  safely  laid  down,  that 
wherever  any  contract  conflicts  with  the  morals  of  the  time, 
and  contravenes  any  established  interest  of  society,  it  is  void, 
as  being  against  public  policy":  Story  on  Contracts,  sec.  675 

Some  of  the  courts,  speaking  upon  this  subject,  have  said 
that  the  immediate  representatives  of  the  people,  in  legisla- 
ture assembled,  would  seem  to  be  the  fairest  exponents  of 
what  public  policy  requires,  as  being  most  familiar  with  the 
habits  and  fashions  of  the  day,  and  with  the  actual  condition 
of  commerce  and  trade,  their  consequent  wants  and  weak- 
nesses; that  legislation  is  least  objectionable,  because  it  oper- 
ates prospectively,  as  a  guide  in  future  negotiations,  and  does 
not,  like  a  judgment  of  a  court,  annul  a  contract  already  con- 
cluded. 

Such  contracts  in  this  state  have  already  had  the  seal  of 
condemnation  stamped  upon  them  by  the  legislative  branch 
of  the  state  government  by  act  No.  20,  laws  of  1887,  being 
"  an  act  to  prevent  the  taking  of  bonds,  promissory  notes,  and 
other  evidences  of  indebtedness,  in  whole  or  part  considera- 
tion of  bonds,  contracts,  and  other  agreements  for  the  sale  ot 
grain,  seeds,  and  other  cereals  at  a  fictitious  price,  and  to  pre- 
vent the  sale  and  transfer  of  such  evidences  of  indebtedness, 
and  to  provide  a  punishment  therefor." 

This  act  may  at  least  be  taken  as  an  exponent  of  publio 
disapproval  of  all  such  contracts. 

The  argument  that  holding  such  contracts  void  on  the 
ground  of  public  policy  annuls  a  contract  already  concluded, 
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has  no  force.  If  the  contract  is  at  war  with  the  established 
interests  of  society,  and  is  in  conflict  with  the  morals  of  the 
time,  the  fact  that  individuals  may  suffer  can  in  no  manner 
afiFect  the  question,  as  the  interests  of  individuals  must  in 
many  cases  be  subservient  to  public  welfare.  It  is  essentially 
a  gambling  contract,  and  one  impossible  to  be  performed. 
The  contract  is  that  Griffith  shall  sell  for  Mr.  Gargett  fifty 
bushels  of  his  (Gargett's)  Bohemian  oats,  at  ten  dollars  per 
bushel,  on  or  before  October  21,  1886.  No  man  can,  in  legal 
contemplation,  force  the  sale  of  another's  property  by  a  given 
day,  or  by  any  day,  by  his  own  acft:  Stevens  v.  Coon,  1  Finn. 
357. 

These  oats  were  worth  no  more  than  any  other  oats,  for 
any  useful  purpose,  and  Griffith  knew  that  these  oats,  at  any 
time  up  to  October  21,  1886,  could  not  be  sold  legitimately 
for  more  than  any  other  oats,  and  that  they  could  not  be  sold 
for  ten  dollars  per  bushel  in  any  legitimate  and  lawful  trans- 
action; that  the  only  way  in  which  they  could  be  so  sold  was 
by  the  perpetration  of  another  and  similar  fraud  upon  some 
other  unsuspecting  victim  to  his  arts  and  wiles.  The  contract 
is  one  that  Gargett  could  not  have  enforced,  had  Griffith  failed 
to  call  for  and  sell  the  oats.  In  such  capes  the  courts  must 
leave  the  parties  where  it  finds  them.  If  either  party  has, 
however,  been  defrauded,  he  may  have  his  action  for  the  fraud, 
but  could  not  enforce  the  contract. 

It  is  said,  however,  that  Gargett  received  twenty-five  bushels 
of  oats,  and  ought  not  to  be  permitted  to  complain,  as  there  is 
not  a  total  failure  of  consideration.  But  the  trouble  is,  the 
whole  contract  is  tainted  and  avoided  by  the  part  of  the  con- 
sideration which  is  illegal.  If  any  part  of  the  consideration  is 
illegal,  the  whole  consideration  is  void,  because  public  policy 
will  not  permit  a  party  to  enforce  a  promise  which  he  has  ob- 
tained by  an  illegal  act  or  promise,  although  he  may  have  con- 
nected with  the  act  or  promise  another  which  is  legal:  1 
Parsons  on  Contracts,  457;  Snyder  v.  Willey,  33  Mich.  496. 

Had  the  note  gone  into  the  hands  of  a  bona  fide  holder,  — 
one  who  purchased  for  value  before  maturity,  and  without 
notice  of  the  consideration  for  which  it  was  given, —  the  prin- 
ciples which  we  have  laid  down  would  not  apply.  It  is  not 
intended  to  run  counter  to  the  rules  of  the  law  merchant 
governing  negotiable  instruments,  but  we  have  taken  the  note 
and  bond  together  as  forming  the  contract  between  the  par- 
ties; and  construing  them  together,  as  though  written  upon 
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the  same  piece  of  paper,  and  as  between  the  original  parties 
and  those  purchasing  with  notice,  we  hold  such  contracts 
void. 

The  judgment  of  the  court  below  must  be  set  aside,  and 
judgment  entered  in  this  court  in  favor  of  defendant,  with 
costs  of  both  courts.  

Contracts.  —  Two  Instruments  Exkcuted  at  thb  Same  Time,  between 
the  same  parties,  with  reference  to  the  same  subject-matter,  must  be  con- 
strued together  as  constituting  but  one  entire  contract:  StUton  v.  Beckwith, 
68  Mich.  303;  ante,  p.  344,  and  cases  collected  in  note. 

Contracts  against  Public  Policy,  —  As  to  contracts  to  deal  in  futures 
or  margins,  their  validity,  and  the  enforcement  of  relations  growing  there- 
from: Sondhdm  y.  Gilbert,  117  Ind.  71;  10  Am.  St.  Rep.  23,  and  particularly 
note  33,  34.  The  device  denominated  "bucket-shop,"  purporting  to  be  an 
actual  dealing  in  grain,  but  in  fact  being  merely  a  wager  on  the  market  price 
of  grain  at  some  specified  future  date,  is  gambling,  and  illegal:  Smith  v. 
Western  Union  Tel.  Co.,  84  Ky.  664.  The  question  of  grain-gambling  is  on« 
for  the  jury,  and  when  they  find  that  a  grain  deal  is  a  gambling  contract, 
their  finding  is  generally  conclusive:   Washer  v.  Bond,  40  Kan.  84. 

Fraud,  to  Vitiatb  a  Contract,  must  consist  of  a  false  representation  of  a 
material  fact:  Finlayson  v.  Finlayaon,  17  Or.  347;  H  Am.  St.  Rep.  836;  Le- 
vmrk  V.  Carter,  117  Ind.  206;  10  Am.  St.  Rep.  40,  and  note  45;  Albiiz  v. 
Minneapolis  etc.  E'y  Co.,  40  Minn.  476.  No  representation  can  amount  to  an 
actionable  fraud,  which  is  not  relied  upon  by  the  party  claiming  to  have  been 
defrauded:  Moset  v.  Katzenberger,  84  Ala.  95. 
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[68  Michigan,  690.] 

Malicious  Prosecution.  —  The  malicious  prosecution  of  a  civil  suit,  and 
especially  the  swearing  out  of  a  false  attachment  without  probable 
cause,  is  actionable,  without  an  arrest  or  seizure  of  property. 

Malicious  Prosecution  of  Attachment  Suit.  —  In  order  to  maintain  an 
action  for  the  malicious  suing  out  of  a  writ  of  attachment,  it  is  not 
necessary  that  the  attachment  must  have  been  discharged,  or  otherwise 
terminated  in  favor  of  plaintiff;  nor  is  the  settlement  of  the  debt  by  him, 
and  the  payment  of  costs,  a  bar  to  the  maintenance  of  an  action  for 
malicious  prosecution,  if  the  attachment  was  malicious  and  without  prob- 
able cause. 

Malicious  Prosecution  —  Constructive  Service  of  Malicious  Writ  of 
Attachment.  —  The  act  of  an  officer  in  going  into  plaintiff  '■  store  with 
a  writ  of  attachment,  showing  it  to  him,  and  remaining  there  for  the 
purpose  of  preventing  any  goods  going  out,  is  such  constructive  service 
of  the  writ  or  taking  possession  of  the  goods  as  will  support  an  action  of 
malicious  prosecution,  if  the  writ  is  sued  out  maliciously. 

Malicious  Prosecution.  —  Probable  Cause  for  suing  out  a  writ  of  attach- 
ment is  such  cause  as  the  generality  of  business  men  of  care  and  pru- 
dence would  act  upon  under   like  circumstances;  and   the   fact  that 
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plaintiff  in  an  action  of  malicions  prosecution  neglected  to  pay  the  debt, 
or  was  careless  in  the  conduct  of  his  business,  is  not  sufficient  to  justify 
the  belief  that  he  is  about  to  dispose  of  or  conceal  his  property  with  in- 
tent to  defraud  hia  creditors.  Such  probable  cause  must  be  founded  on 
competent  evidence,  and  unless  so  founded,  the  suing  out  of  the  writ  of 
attachment  is  malicions,  and  the  jury  must  so  find. 

Malicious  Pkosecution.  —  Want  of  Probable  Causx  in  itself  raises  a 
presumption  of  malice. 

Malicious  Prosecution  —  Probable  Cause.  —  If  defendant  in  an  action 
for  malicious  prosecution  for  maliciously  suing  out  a  writ  of  attachment 
honestly  believed  that  he  had  probable  cause,  he  would  not  be  liable, 
though  in  reality  there  was  no  probable  cause;  but  the  jury  must  deter- 
mine whether  he  honestly  believed  that  he  had  probable  cause,  and  this 
can  be  determined  only  by  ascertaining  what  careful  and  prudent  men 
would  have  done  under  like  circumotances. 

Malicious  Prosecution  —  Evidence.  — In  an  action  for  malicious  prosecu- 
tion in  maliciously  suing  out  a  writ  of  attachment,  evidence  that  notice 
of  the  attachment  was  published  in  a  newspaper,  and  of  the  circulation 
of  such  paper,  is  admissible,  as  tending  to  show  the  publicity  given  the 
matter  and  the  business  injury  resulting  therefrom. 

Malicious  Prosecution  —  Evidence.  —  In  an  action  for  malicious  prosecu- 
tion in  maliciously  suing  out  a  writ  of  attachment,  evidence  is  admissi- 
ble to  show  that  plaintiff's  business  reputation  was  good  before  the  writ 
was  sued  out,  and  the  jury  must  determine  whether  a  refusal  of  credit 
was  attributable  to  that  or  to  other  causes. 

OriffiUy  Warner,  Hunt,  and  Berry,  for  the  appellants. 
Henry  M.  Duffield,  for  the  plaintiffs. 

Morse,  J.  Plaintiffs  sued  defendants  for  a  malicious  prose- 
cution of  an  attachment  suit,  and  recovered  verdict  and  judg- 
ment for  $625,  in  the  circuit  court  for  the  county  of  Wayne. 

On  the  fourth  day  of  August,  1885,  John  M.  Hinchman,  one 
of  the  defendants,  and  in  their  behalf,  made  affidavit  and  ob- 
tained a  writ  of  attachment  in  the  superior  court  for  the  city 
of  Detroit  against  the  plaintiffs.  The  affidavit  alleged  that 
the  plaintiffs  were  indebted  to  the  Hinchmans  in  the  sum  of 
$473.11  over  and  above  all  legal  set-offs,  and  that  the  same 
was  due  upon  express  contract;  also  that  the  said  plaintiffs, 
as  the  deponent  in  the  affidavit  had  good  reason  to  believe, 
were  about  to  assign  their  property,  or  dispose  of  it,  with  in- 
tent to  defraud  their  creditors,  and  were  about  to  conceal  their 
property,  or  some  part  thereof,  with  intent  to  defraud  their 
creditors. 

The  writ  was  left  at  the  sheriff's  office,  and  put  in  the  hands 
of  a  deputy  for  service.  This  deputy,  with  another  officer,  pro- 
ceeded to  the  store  of  the  plaintiffs  between  the  hours  of  two 
and  three  o'clock  in  the  afternoon  of  the  day  the  writ  issued. 
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He  saw  one  of  the  plaintiffs,  Mr.  Brand,  sitting  at  the  desk, 
and  informed  him  that  he  had  a  writ  of  attachment  in  favor 
of  Hinchman  and  Sons,  the  defendants  in  this  action,  and 
against  plaintiffs.  He  exhibited  the  writ  to  Brand.  Brand 
said  the  matter  was  settled,  and  asked  time  to  see  Hinchman 
and  Sons,  or  their  attorneys,  which  was  granted.  The  officer 
swears  that  he  told  Brand  he  would  stay  in  the  store  until  he 
returned,  and  would  make  no  levy.  He  testifies  further  that 
he  made  no  levy,  and  did  not  take  possession  of  the  store  or 
any  of  the  goods  therein.  He  claims  that  he  remained  in  the 
store  not  more  than  half  an  hour,  when  Mr.  Berry,  a  clerk  in 
Hinchman  and  Sons'  attorney's  office,  came  and  told  him  to 
go  out,  as  the  matter  was  arranged.  He  claims  he  did  not 
serve  the  writ. 

The  writ  was  returned  by  the  sheriff  August  13,  1885,  with 
the  following  indorsement  by  the  attorneys  for  Hinchman  and 
Sons:  — 

"  To  the  Clerk:  Please  enter  an  order  discontinuing  this 
case." 

The  return  was  as  follows: — 

"  By  direction  of  the  plaintiffs'  attorneys,  I  hereby  return 
the  within  writ  without  service,  the  case  having  been  discon- 
tinued. "George  H.  Stellwagen. 

"  By  H.  H.  Trainor,  Deputy  Sheriff." 

On  the  tenth  day  of  August,  1885,  the  plaintiffs  in  this  suit 
paid  the  debt  to  Hinchman  and  Sons,  and  seven  dollars  as 
costs  of  suit.  Mr.  Brand  testifies  that  the  officer  showed  him 
the  writ,  and  said  he  had  an  attachment  against  his  goods. 
Brand  left  the  officers  in  the  store  when  he  went  to  see  Hinch- 
man and  Sons.  They  were  gone  when  he  returned.  Mr.  Mc- 
CuUough  swears  that  he  came  to  the  store  soon  after  Mr.  Brand 
went  out.  The  officers  were  in  the  store  when  he  arrived,  and 
remained  there  about  half  an  hour  after  he  came.  The  offi- 
cers said  nothing  to  him  about  the  attachment,  but  he  sus- 
pected it. 

It  appears  clearly  enough,  from  all  the  evidence,  that  no 
formal  levy  or  service  of  the  attachment  was  made,  and  no 
manual  possession  or  disturbance  made  of  the  goods;  j'^et  the 
officers  virtually  had  a  possession  of  the  store  while  they  stayed 
there,  and  one  of  them  testified  that,  had  any  one  attempted 
to  remove  any  of  the  goods  out  of  the  store,  he  should  have 
interfered  and  prevented  it. 
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Some  evidence  was  introduced  as  tending  to  show  damages, 
as  follows:  — 

Plaintiffs  had  been,  before  this,  doing  business  with  J.  C. 
Wemple  &  Co.,  of  New  York,  purchasing  goods  of  them  on 
credit.  August  12,  1885,  they  gave  an  order  to  this  firm, 
through  an  agent,  for  a  bill  of  goods,  amounting  to  $136,  in- 
forming him  of  the  attachment  proceedings.  About  a  week 
thereafter  they  received  a  letter  from  Wemple  &  Co.,  stating 
that  if  plaintiffs  would  pay  cash  for  the  goods  they  would  send 
them,  and  give  a  discount  of  three  or  four  per  cent.  The  plain- 
tiffs then  countermanded  the  order. 

A  truckman  brought  a  barrel  of  glue  to  the  store.  He 
wanted  the  money  for  it.  No  one  but  a  clerk  of  plaintiffs  was 
at  the  store.  He  did  not  know  whether  the  bill  for  the  glue 
was  correct  or  not,  and  would  not  pay  it.  and  the  truckman 
took  the  glue  away. 

It  was  also  shown,  under  objection,  that  the  following  par- 
agraph was  published  in  the  Detroit  Free  Press  of  August  5, 
1885:  "  In  the  superior  court,  yesterday,  T.  H.  Hinchman  and 
Sons  swore  out  an  attachment  against  Charles  R.  Brand  and 
Gilbert  McCullough." 

Mr.  Brand  testified  that  one  Anderson,  an  architect,  told 
him  that  he  had  wished  him  to  figure  on  a  job  of  Edward 
Kanter,  but  thought  there  was  no  use,  as  the  architect  had 
heard  there  was  an  attachment  upon  their  property,  and  plain- 
tiffs closed  up.  When  he  found  out  they  were  all  right  it  was 
too  late,  as  the  bids  had  been  received,  and  the  job  let  at 
eleven  hundred  dollars.  Brand  was  permitted  to  testify, 
against  objection,  that  the  profits  upon  the  job  at  eleven 
hundred  dollars  would  ordinarily  be  from  ten  to  twenty  per 
cent.     "  It  might  be  more;  it  might  be  less." 

The  plaintiffs  also  introduced  evidence  tending  to  show  that 
they  were  solvent,  and  able  to  pay  their  debts  at  the  time  of 
the  attachment,  and  had  not  assigned,  disposed  of,  or  con- 
cealed any  of  their  property  with  intent  to  defraud  their  cred- 
itors, and  had  no  intention  of  so  doing. 

Defendants'  counsel,  when  plaintiffs  rested,  moved  to  strike 
out  the  testimony  in  relation  to  the  Wemple  transaction  and 
the  barrel  of  glue;  also  the  testimony  of  A.  H.  Dey,  president 
of  the  American  Exchange  National  Bank,  who  had  testified 
that  the  plaintiffs  were  depositors  and  borrowers  at  his  bank 
for  a  number  of  years,  and  that  he  knew  nothing  against  their 
reputation  for  honesty  and  integrity  in  the  community.     The 
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defendants'  motion  was  denied  as  to  all  this  testimony,  and 
exception  taken. 

The  defendants  made  no  showing  as  to  any  facts  upon  which 
they  based  their  affidavit  for  the  attachment  writ,  except  that 
the  plaintiffs  refused  to  give  Mr.  Berry,  a  clerk  in  the  office  of 
Griffin  and  "Warner,  who  had  the  bill  of  Hinchman  and  Sons 
for  collection,  any  statement  of  their  assets  and  liabilities,  and 
did  not  meet  some  of  their  promises  to  pay  the  debt. 

John  M.  Hinchman,  who  made  the  affidavit,  testified  that 
he,  at  the  time  of  making  it,  fully  believed  that  he  had  good 
reason  to  believe  as  therein  stated.  He  also  testified  that 
Brand  said,  in  excuse  for  non-payment  of  the  bill,  that  Mc- 
Cullough  was  frequenting  saloons  in  business  hours,  and  did 
not  attend  to  business,  leaving  the  whole  burden  upon  him, 
and  Hinchman  also  thought  that  he  had  seen  McCuUough 
under  the  influence  of  liquor,  which  influenced  his  judgment 
about  the  matter.  On  cross-examination  he  stated  that  the 
refusal  of  Brand  and  McCuUough  to  give  their  assets  and  lia- 
bilities to  Berry  cut  no  figure,  and  had  no  bearing  upon  his 
intention  or  mind  when  he  made  the  affidavit,  and  that  he 
had  heard  nothing  of  any  disposition  of  property  by  plaintiffs 
at  that  time,  and  could  not  remember  that  he  had  heard  of  any 
concealment  of  their  property  with  intent  to  defraud  creditors. 
He  was  afraid  of  a  chattel  mortgage  that  might  be  made  upon 
the  stock  to  shut  off  creditors,  but  did  not  remember  of  hear- 
ing any  one  say  that  plaintiffs  were  about  to  make  such  a 
mortgage. 

The  first  objection  made  by  defendants'  counsel  against  this 
judgment  is,  that  no  action  for  malicious  prosecution  will  lie 
unless  there  has  been  an  arrest  of  the  person  or  a  seizure  of 
the  property. 

The  declaration  in  the  case  in  the  first  count  substantially 
charged  a  malicious  suing  out  of  the  writ  without  probable  or 
reasonable  cause,  a  seizure  of  the  goods  in  the  plaintiffs'  store 
under  said  writ,  and  a  possession  of  the  same  taken  and  held 
for  a  half-day,  disturbing  and  injuring  the  business  of  plain- 
tiffs, and  that  the  defendants  withdrew  the  sheriff  from  the 
store  upon  the  promise  of  the  plaintiffs,  under  compulsion  of 
said  levy  and  attachment,  to  pay  the  claim  of  Hinchman  and 
Sons  on  a  certain  day,  which  payment  was  duly  made  by 
plaintiffs;  that  the  attachment  was  known  to  many  of  the 
customers  of  plaintiffs  in  Detroit  and  elsewhere,  and  to  the 
public  generally,  and  to  merchants  in  the  cities  of  Detroit,  Bos- 
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ton,  New  York,  Philadelphia,  and  elsewhere,  with  whom  the 
plaintiffs  had  dealings;  and  that  plaintiffs  were  thereby  greatly 
injured  in  their  credit  and  reputation,  and  put  to  great  expense 
in  obtaining  a  dissolution  of  said  writ  of  attachment. 

The  second  count  reads  as  follows:  — 

"And  whereas,  also,  the  said  defendants,  further  contriving, 
and  maliciously  and  wickedly  intending,  as  aforesaid,  hereto- 
fore, to  wit,  at  the  time  and  place,  and  in  the  manner  afore- 
said, did  falsely  and  maliciously,  and  without  reasonable  or 
probable  cause,  sue  out  and  prosecute,  and  cause  to  be  sued 
out  and  prosecuted,  the  writ  of  attachment  as  aforesaid,  com- 
manding the  sheriff,  etc.,  as  aforesaid,  and  the  said  sheriff 
attached  certain  property  of  said  plaintiffs  in  the  county  of 
Wayne  as  aforesaid,  pursuing  the  directions  of  said  defendants 
and  their  agents,  belonging  to  said  plaintiffs,  which  said  prop- 
erty was  of  great  value,  to  wit,  ten  thousand  dollars;  the  said 
defendants  wickedly  and  maliciously  intending  by  said  large, 
excessive,  and  unnecessary  seizure  and  attachment  of  said 
property  as  aforesaid  to  injure  and  annoy  said  plaintiffs. 

"And  the  said  plaintiffs  say  that  by  reason  of  the  premises 
they  were  greatly  injured  in  their  credit  and  reputation,  and 
put  to  great  inconvenience  and  expense  at,  to  wit,  Detroit 
aforesaid,  and  elsewhere,  to  the  damage  of  the  plaintiffs  ten 
thousand  dollars." 

While  in  this  case  there  was  no  service  of  the  writ,  there 
was  at  least  a  technical  taking  and  possession  of  the  property. 
The  oflBcer  went  in  the  store  to  make  the  levy,  and  did  not  go 
out  of  it  until  ordered  to  by  the  agent  of  Hinchman  and  Sons. 
He  testifies  that  he  should  have  prevented  any  one  from  re- 
moving any  goods  from  the  building,  and  he  certainly  had 
possession  enough  to  have  done  so. 

But,  whether  he  had  such  possession  or  not,  I  am  fully  sat- 
isfied, from  a  consultation  of  the  authorities,  that  the  action 
is  maintainable  without  any  arrest  or  seizure  of  property. 

There  are  but  few,  if  any,  wrongs  for  which  the  law  does 
not  provide  a  remedy;  and  if  a  man  is  hurt  or  damaged  in 
his  property,  business,  credit,  or  reputation  by  the  malicious 
commencement  or  prosecution  of  a  civil  suit,  without  prob- 
able cause,  the  better  doctrine  is,  that  he  can  maintain  an 
action  on  the  case  for  such  hurt  or  damage. 

Some  of  the  authorities  presented  by  the  counsel  for  de- 
fendants upon  the  argument  support  his  position,  notably  the 
following:  McNamee  v.  Minke,  49  Md.  133;  Mayer  v.  Walter,  64 
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Pa.  St.  283;  Wetmore  v.  Mellinger,  64  Iowa,  741;  52  Am.  Rep. 
465;  Potts  V.  Imlay,  4  N.  J.  L.  330;  7  Am.  Dec.  603;  Bitz  v. 
Meyer,  40  N.  J.  L.  252;  29  Am.  Rep.  233. 

The  majority  of  text-writers  also  sustain  the  proposition  of 
defendants'  counsel,  as  do  also  the  English  authorities.  The 
principle  is  grounded  in  most  of  these  cases,  and  by  the  text- 
writers,  upon  the  idea  that  in  a  malicious  civil  suit,  where  no 
property  is  seized,  and  the  person  is  not  molested,  the  recovery 
of  his  costs  is  a  sufficient  recompense  to  the  injured  party. 
Where  a  civil  action  is  wrongfully  brought,  the  costs  which 
the  party  gets  are  a  compensation  for  the  wrong;  but  in  a 
criminal  proceeding  there  are  no  costs:  Townshend  on  Slander 
and  Libel,  sec.  419;  2  Addison  on  Torts,  sec.  863. 

While  it  may  perhaps  be  said  that  the  weight  of  authority 
denies  the  action  in  such  cases,  the  weight  of  reason  certainly 
approves  it.  And  latterly  the  American  authorities  are  tend- 
ing strongly  and  increasing  rapidly  in  favor  of  the  main- 
tenance of  the  suit. 

The  matter  of  costs  I  do  not  consider  a  suiSBcient  reason  for 
denying  remedy,  as  the  costs,  under  our  practice,  awarded  the 
prevailing  party,  are  never  sufficient  to  reimburse  him  for  the 
actual  cash  expenses  of  the  litigation,  to  say  nothing  of  the  loss 
of  time  and  the  inconvenience  and  trouble  suffered.  Even 
some  of  the  cases  cited  by  defendants'  counsel  hold,  in  lan- 
guage at  least,  that,  without  an  arrest  of  the  party  or  a  seizure 
of  his  goods,  if  any  special  injury  is  sustained  by  him,  an  ac- 
tion might  lie  to  recover  his  damages  for  such  injury:  See 
Wetmore  v.  Mellinger,  64  Iowa,  741,  744;  52  Am.  Rep.  465; 
Bitz  V.  Meyer,  40  N.  J.  L.  252;  29  Am.  Rep.  233. 

A  large  number  of  cases  hold  that  it  is  not  necessary  that 
there  should  be  an  arrest  or  a  seizure  of  property,  but  that  the 
malicious  prosecution  of  a  civil  suit,  and  especially  the  swear- 
ing out  of  a  false  attachment  without  probable  cause,  is  ac- 
tionable: Tomlinson  v.  Warner,  9  Ohio,  104;  Fortman  v. 
Rattier,  8  Ohio  St.  548;  72  Am.  Dec.  606;  Marbourg  v.  Smith, 
11  Kan.  554;  Whipple  v.  Fuller,  11  Conn.  581;  29  Am.  Dec. 
330;  Closaon  v.  Staples,  42  Vt.  209;  1  Am.  Rep.  316;  Pangburn 
V.  Bull,  1  Wend.  345;  McCardle  v.  McGinley,  86  Ind.  538;  44 
Am.  Rep.  343;  Lockenour  v.  Sides,  57  Ind.  360;  26  Am.  Rep. 
58;  Burnap  v.  Albert,  Taney,  244;  Cox  v.  Taylor's  AdmW,  10 
B.  Mon.  17;  Eastin  v.  Bank,  66  Cal.  123;  56  Am.  Rep.  77; 
Burton  v.  St.  Paul  etc.  Ry  Co.,  33  Minn.  189;  Parmer  v.  Keithy 
16  Neb.  91;  Woods  v.  Finnell,  13  Bush,  629. 
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The  reason  for  the  rule  laid  down  by  these  last-mentioned 
authorities  seems  to  me  to  be  satisfactory,  and  in  accordance 
with  right  and  justice.  The  common  law  declares  that  for 
every  injury  there  is  a  remedy.  Especially  is  this  so  where 
the  injury  is  malicious.  If  a  man  is  injured  in  his  credit  and 
reputation,  and  his  business  lessened  or  broken  up,  it  can. 
make  no  difference,  in  his  right  to  recover  for  such  injury^ 
that  his  person  or  property  has  not  been  manually  seized  or 
disturbed.  But  this  is  my  individual  opinion,  the  other  mem- 
bers of  the  court  not  deeming  it  necessary  in  this  case  to 
express  any  opinion  upon  this  matter. 

It  is  also  urged  against  the  right  of  plaintiffs  to  maintain 
their  action  that  the  pleadings  and  proofs  both  show  that  the 
attachment  suit  was  not  determined  in  favor  of  the  defend- 
ants in  that  cause,  the  plaintiffs  in  this  suit,  and  that  an  ad- 
justment, compromise,  settlement,  or  payment  of  a  claim^ 
with  full  knowledge  of  the  facts,  and  of  the  methods  of  pro- 
cedure which  have  been  adopted  for  the  purpose  of  enforcing 
it  or  collecting  it,  is  a  bar  to  an  action  of  malicious  prosecu- 
tion. 

This  objection  is  not  tenable.  When  the  action  complained 
of  is  the  beginning  or  prosecution  of  a  criminal  suit  or  pro- 
ceeding, it  is  properly  held,  by  all  the  authorities,  that  the  de- 
termination of  such  suit  or  proceeding  must  be  such  as  does 
not  admit  a  reasonable  cause  for  the  prosecution.  There  must 
be  an  acquittal,  or  such  proceedings  as  determine  the  case  in 
the  favor  of  the  accused  person  without  any  settlement  by  him 
of  the  criminal  charges,  or  any  connivance  on  his  part  to  se- 
cure his  discharge.  This  is  also  the  general  rule  where  a 
groundless  and  malicious  civil  suit  constitutes  the  cause  of 
action.  Were  the  rule  otherwise,  the  defendant  in  the  action 
complained  of  might  recover  in  an  action  for  malicious  prose- 
cution, and  yet  be  convicted,  or  have  a  judgment  rendered 
against  him  in  the  former  suit. 

But  as  is  well  said  in  the  case  of  Fortman  v.  Rottier,  8  Ohio 
St.  550,  72  Am.  Dec.  606,  the  reason  of  the  rule  does  not  apply 
in  the  ease  of  the  suing  out  of  a  false  and  malicious  attach- 
ment. The  plaintiffs  *'  do  not  bring  their  action  to  recover 
for  a  malicious  prosecution,  strictly  speaking,  nor  for  the  ma- 
licious and  groundless  instituting  and  prosecuting  of  a  civil 
suit.  They  admit  that  they  were  indebted  to  Fortman  [in 
this  case  Hinchman  and  Sons];  but  they  complain  that,  for 
purposes  of  mere  oppression,  he  [they]  wantonly,  maliciously, 
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«nd  without  probable  cause,  by  his  own  false  affidavit  of  an 
«x  parte  character,  procured  an  attachment  to  be  issued  under 
the  statute,  as  auxiliary  to  his  suit.  That  such  a  wrong  will 
constitute  a  valid  cause  of  action,  would  seem  reasonable. 
....  Now,  if  the  affidavit  was  false,  ....  and  if  Fortman 
had  no  good  reason  to  believe  it  true,  there  would  be  a  clear 
absence  of  probable  cause.  But  the  subsequent  proceedings 
in  the  cause  would  not,  necessarily,  involve  an  inquiry  into  the 
truth  or  falsity  of  this  part  of  the  affidavit  [alleging  acts  done, 
or  about  to  be  done,  with  intent  to  defraud  creditors];  nor 
would  the  final  judgment  at  all  determine  this  question.  The 
existence  of  the  debt,  which  is  all  that  the  judgment  ascer- 
tains, does  not,  of  itself,  constitute  probable  cause  for  the 
attachment.  The  general  principle  seems  to  be  that,  when  the 
termination  of  the  former  suit  can  neither  tend  to  establish  nor 
invalidate  the  plaintiff's  cause  of  action,  it  is  not  necessary  to 
aver  such  termination." 

Nor  is  it  necessary  that  the  attachment  must  have  been  dis- 
charged, or  otherwise  terminated  in  favor  of  the  plaintiffs,  in 
the  suit  for  malicious  prosecution.  The  settlement  of  the 
debt  by  the  plaintiffs,  and  the  payment  of  the  costs  of  the 
proceedings,  upon  the  principles  and  for  the  reasons  above 
stated,  cannot  prevent  the  maintenance  of  this  action  if  the 
attachment  was  malicious  and  without  probable  cause:  Fort- 
man  V.  Bottler,  8  Ohio  St.  551,  552;  72  Am.  Dec.  606;  Mar- 
bourg  v.  Smith,  11  Kan.  554;  Bump  v.  Betts,  19  Wend.  421; 
Kinsey  v.  WallacCf  36  Cal.  462;  SpatUding  v.  Wallett,  10  La. 
Ann.  105;  Wall  v.  Toomey,  52  Conn.  35,  38;  Morton  v.  Young, 
55  Me.  24;  92  Am.  Dec.  565. 

It  is  claimed  that  the  court  erred  in  instructing  the  jury 
that  there  was  a  sufficient  service  of  the  writ  to  maintain  a 
charge  of  abuse  of  process;  that  there  was  a  sufficient  service 
of  the  writ  to  maintain  the  action,  and  support  the  declara- 
tion, by  the  officers  going  into  the  store  and  maintaining  pos- 
session, or  rather  remaining  there,  until  they  were  ordered 
away  by  the  defendants.  As  previously  stated,  there  was  no 
error  in  this  instruction.  The  act  of  the  officers  in  going  to 
the  store  with  the  writ,  showing  it  to  one  of  the  plaintiffs,  and 
remaining  there  for  the  purpose  of  preventing  any  goods  going 
out  of  the  store,  must  be  regarded  as  a  constructive  service  of 
the  writ  or  taking  possession  of  the  goods. 

The  court  also  charged  the  jury  that,  as  a  matter  of  law, 
the  attachment  suit  had  come  to  a  termination  in  favor  of  the 
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plaintiffs.  Although  it  cannot  be  considered  that  such  suit 
had  been  terminated  in  favor  of  the  plaintiffs  (the  defendants 
in  that  suit),  yet,  as  heretofore  shown,  it  was  not  necessary 
that  the  suit  should  have  so  terminated.  Under  the  facts  of 
the  settlement,  as  shown  by  the  evidence,  the  plaintiffs  were 
entitled,  under  the  authorities,  to  maintain  this  suit;  such 
settlement  being  no  bar  to  this  action.  Therefore  no  error 
was  committed. 

The  instruction  of  the  court  as  to  probable  cause  is  also 
complained  of,  but  we  cannot  discern  any  fault  in  it,  at  least 
as  against  the  defendants.  The  jury  was  informed,  in  sub- 
stance, that  probable  cause  would  be  such  cause  as  the  gen- 
erality of  business  men  of  care  and  prudence  would  act  upon 
under  like  circumstances;  that  the  fact  that  the  plaintiffs  ne- 
glected to  pay  the  debt,  or  were  careless  in  the  conduct  of  their 
business,  would  not  be  sufl&cient  to  justify  the  belief  that  they 
were  about  to  dispose  of  or  conceal  their  property  with  intent  to 
defraud  their  creditors;  that  the  probable  cause  to  believe  this 
must  have  been  founded  on  competent  evidence;  and  that, 
unless  they  found  that  the  defendants  did  have  probable  cause 
to  believe  that  the  plaintiffs  intended  to  do  what  the  affidavit 
charged,  then  there  was  no  probable  cause  for  suing  out  the 
writ;  and  that,  if  they  did  not  find  the  existence  of  such 
probable  cause,  they  must  also  find,  in  addition,  that  the  de- 
fendants acted  from  malicious  motives  in  taking  out  the 
attachment;  that  it  was  not  necessary  that  there  should  have 
been  any  ill-will  or  a  purpose  on  the  part  of  the  defendants  to 
injure  the  plaintiffs  without  cause;  that  if  the  prosecution  was 
willful,  wanton,  or  reckless,  or  against  the  prosecutors'  sense 
of  right  or  duty,  or  for  ends  which  they  knew,  or  were  bound 
to  know,  were  wrong,  this  would  be  malice  within  the  mean- 
ing of  the  law. 

This  was  as  favorable  to  the  defendants  as  they  had  the 
right  to  expect.  The  want  of  probable  cause  in  itself  raises 
a  presumption  of  malice  under  the  law. 

There  is  no  doubt  that  if  the  defendants  honestly  believed 
that  they  had  probable  cause,  the  mere  fact  that  there  was 
not  in  reality  any  probable  cause  would  not  render  them 
liable.  But  it  was  for  the  jury  to  determine  whether  they 
honestly  believed  that  they  had  probable  cause,  and  they  could 
only  determine  this  by  ascertaining  what  careful  and  prudent 
business  men  would  have  done  under  like  circumstances. 

The  jury  were  plainly  enough  notified  and  instructed  that 
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they  must  find  that  defendants  did  not  have  probable  cause 
to  believe  the  facts  stated  in  the  affidavit;  and  not  only  this, 
but  they  were  further  told  that  they  must  further  find  malice 
in  addition  to  this  want  of  probable  cause.  No  one  but  the 
plaintiffs  had  a  right  to  complain  of  these  instructions. 

The  remaining  objections  are  to  the  admission  of  certain 
testimony,  and  the  refusal  to  strike  out  the  evidence  as  to  the 
barrel  of  glue,  and  the  Wemple  transaction,  and  the  testimony 
of  A.  H.  Dey. 

The  evidence  in  relation  to  the  notice  of  the  attachment  suit 
being  published  in  the  Detroit  Free  Press,  and  the  circulation 
of  that  paper,  was  admissible.  It  had  a  tendency  to  show  the 
spreading  at  home  and  abroad  of  the  fact  that  an  attachment 
had  been  issued  against  the  plaintiffs,  which  fact  of  itself  is 
necessarily  fraught  with  injury  to  the  business  of  the  persons 
BO  proceeded  against.  The  publication  of  this  item  naturally 
injured  the  good  name  and  credit  of  plaintiffs  as  business  men, 
which  would  detrimentally  affect  their  business. 

It  was  proper  to  show  by  Dey  and  others  that  their  business 
reputation  was  good  before  the  issuing  of  this  attachment,  and 
it  was  for  the  jury  to  say  whether  the  Wemple  matter,  and  the 
refusal  to  deliver  the  "barrel  of  glue"  without  payment  be- 
fore delivery,  were  the  result  of  the  attachment  proceedings,  or 
whether  the  refusal  of  credit  was  attributable  to  other  causes. 

We  find  no  errors  in  the  admission  of  testimony  or  in  the 
charge  of  the  court.  The  action  was  maintainable  under  the 
declaration,  and  the  proof  sufficiently  supported  the  declara- 
tion. The  case  was  fairly  given  to  the  jury,  and  their  verdict 
must  dispose  of  the  cause. 

The  judgment  is  affirmed,  with  costs. 

Malioiotts  Proskcdtion.  —  An  action  may  lie  for  malioioni  prosecution, 
although  there  was  no  arrest  of  person  or  seizure  of  property:  MeCardle  t. 
McOinley,  86  Ind.  538;  44  Am.  Rep.  343;  Closaon  v.  Staples,  42  Vt  209;  1 
Am.  Rep.  316;  EaMin  r.  Bank,  66  Cal.  123;  56  Am.  Rep.  77. 

AcnoNS  FOB  Malicioxts  Attachments,  defenses  thereto,  as  well  as  evi- 
dence, pleading  and  practice  in  such  cases:  Extended  note  to  Burton  r. 
Knapp,  81  Am.  Dec.  467-480.  Want  of  probable  cause  and  malice  must  both 
be  apparent,  to  authorize  a  recovery  of  exemplary  damages  in  attachment 
proceedings:  Biering  v.  First  Nat.  Bank,  69  Tex.  599;  Coleman  v.  Allen,  79 
Ga.  637;  11  Am.  St.  Rep.  449,  and  note  457. 

Malicious  Prosecution  —  Malick  and  Probabls  Causs:  Lunaford  v. 
Dietrich,  86  Ala.  250;  11  Am.  St.  Rep.  37;  Boeger  v.  Langenberg,  97  Mo.  390; 
10  Am.  St.  Rep.  322,  and  note  327;  Paddock  v.  Watt»,  116  Ind.  146;  9  Am. 
St.  Rep.  832,  and  note  836;  McCormick  H.  Mach.  Co.  v.  ColUver,  76  Iowa,  559; 
Barjield  v.  Turner,  101  N.  C.  357;  Boat  v.  Jnnu,  36  111.  487;  86  Am.  Dec. 
S73,  and  note  381. 
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People  v,  Clements. 

[68  MICBIOAK,  655.] 
ExiMPTioirs  —  Right  to  Resist  Servicb  of  Process.  —  A  sheriff  or  other 
<^cer  has  no  right  to  take  from  a  debtor,  by  rirtne  of  process  against 
him,  his  property  which  by  law  is  exempt  from  execution.  In  snch  case, 
the  officer  levies  on  the  property  at  bis  peril,  and  the  law  will  not  protect 
him;  nor  is  the  debtor  compelled  to  submit  to  such  trespass  without  rea- 
sonable resistance.     Such  is  the  rule  under  the  Michigan  statute. 

lAi,1i€  S.  Montague,  for  the  respondent. 

Moses  Taggart,  attorney-general^  and  William  P.  Van  Winkle^ 
for  the  people. 

Sherwood,  C.  J.  The  respondent  was  informed  against  in 
the  Livingston  County  circuit  court  for  resisting  the  sheriff  in 
his  attempt  to  serve  a  writ  of  attachment. 

The  property  attempted  to  be  taken  consisted  of  a  pair  of 
horses,  wagon,  and  harness,  whippletrees,  and  two  horse-blank- 
ets. The  respondent  claimed  them  as  exempt,  and  not  liable 
to  levy  upon  attachment  or  execution,  and  insisted  upon  his 
right  to  use  so  much  force  as  was  necessary  to  prevent  the 
sheriff  from  taking  the  property  from  him,  and  that  he  used 
no  more. 

On  the  trial,  the  respondent  was  convicted,  and  afterwards 
sentenced  to  nine  months'  imprisonment.  The  prosecution 
was  had  under  Howell's  Statutes,  section  9257,  which  reads  as 
follows:  "  If  any  person  shall  knowingly  and  willfully  obstruct, 
resist,  or  oppose  any  sheriff,  coroner,  township  treasurer,  con- 
stable, or  other  officer  or  person  duly  authorized,  in  serving  or 
attempting  to  serve  or  execute  any  process,  rule,  or  order, 
made  or  issued  by  lawful  authority,  or  shall  resist  any  officer 
in  the  execution  of  any  ordinance,  by-law,  or  any  rule,  order, 
or  resolution  made,  issued,  or  passed  by  the  common  council 
of  any  city,  board  of  trustees,  or  common  council  or  village 
council  of  any  incorporated  village,  or  township  board  of  any 
township,  or  shall  assault,  beat,  or  wound  any  sheriff,  coroner, 
township  treasurer,  constable,  or  other  officer  duly  authorized, 
while  serving  or  attempting  to  serve  or  execute  any  such  pro- 
cess, rule,  or  order,  or  for  having  served  or  attempted  to  serve 
or  execute  the  same,  or  shall  so  obstruct,  resist,  oppose,  assault, 
beat,  or  wound  any  of  the  aboved-named  officers,  or  any  other 
person  or  persons  authorized  by  law  to  maintain  and  preserve 
the  peace,  in  their  lawful  acts,  attempts,  and  efforts  to  main- 
tain, preserve,  and  keep  the  peace,  every  person  so  offending 
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Bhall,  on  conviction  thereof,  be  punished  by  imprisonment  in 
the  state  prison  not  more  than  two  years,  or  by  imprisonment 
in  the  county  jail  not  more  than  one  year,  or  by  fine  not  ex- 
ceeding five  hundred  dollars." 

The  writ  of  attachment,  under  which  the  sheriff  attempted 
to  make  the  service,  ran  against  the  defendant  and  his  wife. 
Mrs.  Clements  was  acquitted  upon  the  trial. 

No  question  seems  to  have  been  made  but  that  the  property 
belonged  to  the  wife;  that  it  was  their  only  team, -wagon,  and 
harness,  and  that  they  were  carrying  on  agricultural  pursuits 
as  their  principal  business  when  the  property  was  seized.  It 
nowhere  appears  in  the  record  that  any  appraisal  of  the  prop- 
erty was  ever  made,  and  the  testimony  all  shows  that  it  was 
worth  less  than  $250.  It  is  true,  the  sheriff  says  he  thought 
it  was  worth  more  than  that,  but  it  required  a  consultation 
with  the  plaintiff  in  the  attachment  to  reach  that  conclusion. 
The  fact  that  the  property  was  not  worth  $250  is  established 
by  a  sale  made  of  the  same  under  an  execution  for  $162. 

At  the  close  of  the  trial  the  defendant's  counsel  made  the 
following  requests  to  charge:  — 

"  1.  The  team,  wagon,  and  harness,  which  the  sheriff  sought 
to  take  from  defendants  in  this  case,  are  exempt  from  levy 
and  sale  on  execution,  and  he  had  no  right  to  take  them  from 
their  possession,  and  defendants  had  a  right  to  use  such  rea- 
sonable force  as  was  necessary  to  prevent  the  sheriff  from 
taking  such  property  from  them;  and  having  such  right,  they 
are  not  guilty,  under  the  statute,  of  resisting  the  sheriff  in  the 
service  of  process,  unless  you  find  they  use  more  force  than 
was  necessary  for  that  purpose. 

"  2.  It  was  the  duty  of  the  sheriff,  when  he  went  to  serve 
the  papers,  to  inform  the  defendants  of  the  nature  of  the  pro- 
cess he  held  against  them,  and  ascertain  whether  they  claimed 
the  team  as  exempt;  and  if  you  find  he  did  not  do  so,  but  im- 
mediately proceeded  to  take  the  team  from  their  possession, 
in  disregard  of  their  right  to  hold  it  as  exempt,  they  were  fully 
justified  by  the  law  in  using  suflBcient  force  to  prevent  his 
taking  it." 

The  court  refused  to  give  these  charges,  but,  referring  to  the 
subject,  said  to  the  jury:  — 

"  The  t«am,  vehicle,  the  harness,  and  other  things  must 
relate  to  the  occupation  or  business  of  the  person  claiming  the 
exemption.  They  are  exempt  when,  in  the  language  of  the 
statute,  *  they  enable  such  person  to  carry  on  the  profession, 
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trade,  occupation,  or  business  in  which  he  is  wholly  or  prin- 
cipally engaged,'  and  they  shall  not  exceed  in  value  $250. 

"As  public  officers  are  presumed  to  act  honestly  and  faith- 
fully in  the  discharge  of  their  duties,  I  am  of  the  opinion,  and 
60  I  charge  you,  that  the  legislature  never  intended  that  the 
debtor  should  be  the  judge  of  his  own  case,  and  enforce  his 
own  judgment  by  physical  force  upon  the  officer  before  he  had 
made  a  levy,  and  before  he  had  made  an  inventory,  and  be- 
fore he  had  had  time  to  make  an  appraisal,  or  had  time  to 
determine  whether  or  not  the  debtor  came  within  the  class  of 

persons  who  are  entitled  to  an  exemption  of  any  kind 

The  law  affords  a  peaceful  tribunal,  to  which  men  may  resort 
to  have  determined  all  their  grievances,  where  the  question  of 
exemption  can  be  tried  by  the  court  and  jury. 

"  No  doubt  there  are  cases  of  hardship  growing  out  of  that 
requirement  of  the  law,  but  the  law,  rather  than  have  a  breach 
of  the  peace,  have  life  threatened,  limb  endangered,  will  com- 
pel exempt  persons  necessarily  to  suffer  some  inconvenience 
by  resorting  to  process  of  law,  and  this  is  the  only  safe  tri- 
bunal in  our  society  and  under  our  civilization  which  can  be 
relied  upon." 

To  the  refusal  to  give  the  foregoing  requests,  and  to  the 
giving  the  subsequent  paragraph  noted,  defendant's  counsel 
excepted. 

We  think  the  exceptions  are  well  taken.  The  requests 
should  have  been  given  upon  the  undisputed  testimony. 
There  is  no  law  in  this  state  which  permits  a  sheriff  or  other 
officer  to  take  from  a  debtor  his  only  team,  wagon,  and  har- 
ness, worth  less  than  $250,  while  his  business  is  farming  and 
he  is  engaged  therein,  whether  he  has  process  against  the 
debtor  or  not.  No  writ  in  this  state  authorizes  the  sheriff  to 
levy  upon  such  property,  and  when  he  does  it,  it  is  at  his 
own  peril.  The  law  will  not  protect  him  in  doing  that  which 
it  has  expressly  commanded  him  not  to  do. 

Neither  is  the  debtor  compelled  to  submit  to  such  trespass 
without  reasonable  resistance.  If  the  doctrine  contended  for 
by  the  prosecution,  and  laid  down  in  the  charge,  were  to  ob- 
tain, every  poor  debtor  would  be  at  the  mercy  of  the  sheriff 
and  constabulary  of  the  county,  and  the  statutory  benefits  in- 
tended by  the  exemption  would  be  of  little  avail.  No  officer 
can  be  legally  authorized  to  invade  private  rights  in  any  such 
manner.  It  is  quite  enough  that  property  liable  to  be  seized 
may  be  taken  from  the  debtor  before  trial  and  judgment. 
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The  judgment  at  the  circuit  must  be  reversed,  and  the  pris- 
oner discharged.  

Remsdt  or  Dbbtob  whosi  Exemption  Rights  hati  been  Disreoardka 
—  Right  to  use  force,  etc. :  See  extended  note  to  Van  Dretor  v.  King,  75  Am. 
Dec.  645-653;  compare  Hall  t.  Ray,  40  Vt.  576;  94  Am.  Dec.  440,  and  nota; 
White  T.  StribUng,  71  Tex.  108;  10  Am.  St  Rep.  732,  and  note. 
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Malicious  Prosecution.  —  Connts  for  malicious  prosecntion  and  false  im- 
prisonment  may  be  joined  under  the  Michigan  practice. 

Malicious  Prosecution.  —  A  declaration  for  malicious  prosecution  alleging 
that  defendant  caused  plaintiff's  arrest  on  a  warrant  charging  him  with 
baring  committed  an  o£fense  punishable  by  law,  to  wit,  uttering  and 
publishing  as  true  a  certain  false,  forged,  and  counterfeited  note,  for  th« 
payment  of  money,  knowing  said  note  to  be  false,  forged,  etc.,  with  in- 
tent  to  injure  and  defraud,  correctly  describes  an  offense  of  which  a 
justice  has  jurisdiction  to  hold  an  examination  for  commitment  for  trial 
at  the  circuit  court. 

Malicious  Prosecution.  —  A  declaration  for  malicious  prosecution  alleging 
that  plaintiff  was  not  only  finally  discharged,  but  duly  discharged  and 
fully  acquitted,  charges,  infer entially  at  least,  that  the  arrest  was  for 
examination  before  a  justice,  as  there  could  be  no  discharge,  joined  with 
an  acquittal,  except  upon  a  hearing  upon  the  charge. 

Malicious  Prosecution.  —  A  declaration  alleging  that  defendant  mall* 
ciously,  and  without  reasonable  or  probable  cause,  and  without  investi- 
gation or  inquiry  to  ascertain  the  truth  thereof,  caused  plaintiff  to  be 
arrested  and  imprisoned  for  a  certain  number  of  days,  at  the  expiration 
of  which  time  be  was  duly  discharged  and  fully  acquitted,  clearly 
charges  malicious  prosecution,  and  not  illegal  arrest  and  false  imprison- 
ment. 

Warrant  of  Arrest  —  Sufficiency  of.  —  A  warrant  charging  defendant 
with  uttering  and  publishing  as  true  a  certain  false,  forged,  and  coun- 
terfeited note  for  the  payment  of  money  on  a  certain  date,  tuid  describ- 
ing the  note,  defendant  well  knowing  at  the  time  that  said  note  was 
false,  forged,  and  counterfeited,  sufficiently  describes  the  offense  of  for- 
gery without  averring  an  intent  to  defraud. 

FoROSRT  —  Averment  —  Intent.  —  The  term  "  forged,"  in  law,  indicates  a 
fraudulent  intent  and  purpose  in  making  the  writing. 

Nkcessart  Averments  in  Charging  Offense.  —  The  Michigan  constitu- 
tion and  statutes  only  require  that,  in  charging  an  offense,  such  descrip- 
tion be  used  eis  will  fully  inform  the  person  charged  as  to  what  he  baa 
to  meet,  and  of  the  nature  of  the  accusation  against  him. 

Warrant  of  Arrest  —  Sufficiency  of.  —  A  warrant  issued  upon  an 
original  complaint  on  information  and  belief,  but  reciting  that,  upon 
examination  under  oath,  it  appeared  to  the  justice  that  the  offense  had 
been  committed,  and  that  there  was  just  cause  to  suspect  the  accused  to 
be  guilty  thereof,  is  valid  and  legal,  as  the  complaint  presumptively 
shows  a  legal  and  proper  ground  for  the  issuance  of  the  warrant. 
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Mitchel  and  McGarry,  for  the  appellants. 

A.  A.  Ellis  and  S.  V.  R.  Trowbridge,  for  the  plaintiff. 

Campbell,  J.  Plaintiff  recovered  judgment  in  the  circuit 
court  for  the  county  of  Ionia  against  defendants  for  $266  dam- 
ages. His  grievance  consisted  in  being  arrested  and  confined 
for  about  thirteen  days  on  a  charge  of  forgery,  from  which  he 
was  finally  discharged  on  the  preliminary  examination.  A 
chief  question  presented  to  us  is,  whether  the  suit  was  for  ma- 
licious prosecution  or  false  imprisonment.  A  subordinate 
question  is,  whether  the  warrant  issued  by  the  examining 
magistrate  to  bring  the  plaintiff  before  him  for  examination 
was  void.  When  the  case  went  to  the  jury,  the  court  below 
held  it  was  a  suit  for  false  imprisonment,  and  held  the  war- 
rant void  on  its  face.  This  left  nothing  for  the  jury  but  to  as- 
sess the  damages,  if  defendants  were  responsible  for  its  issue, 
as  it  was  held  there  was  enough  to  authorize  the  jury  to  so 
conclude. 

The  first  count  in  the  declaration  is  admitted  to  be  for  ma- 
licious prosecution,  and  was  abandoned  on  the  trial.  As  we 
have  held  that  counts  for  false  imprisonment  and  malicious 
prosecution  may  be  joined  under  our  practice,  this  left  the 
case  to  proceed  on  the  other  count  or  counts;  for  the  plaintiff 
claims  there  were  three  counts,  and  not  two:  Long  v.  Judge  of 
Wayne  Circuit  Court,  27  Mich.  164. 

The  only  count  on  which  plaintiff  relies  is  what  he  calls 
the  "second  count."  If  there  is  a  third  count,  it  does  not 
allege  a  false  imprisonment  beyond  what  was  set  up  in  the 
second  count.  If  it  is  really  an  appendage  to  the  second 
count,  it  merely  sets  up  matters  in  aggravation. 

The  second  count,  in  effect,  charges  the  defendants  mali- 
ciously and  falsely,  without  probable  cause,  and  without 
making  investigation  into  the  truth  of  the  matter,  and  without 
informing  the  prosecuting  attorney,  "charged  the  said  plaintiff 
with  having  committed  a  certain  offense  punishable  by  law, 
to  wit,  uttering  and  publishing  as  true  a  certain  false,  forged, 
and  counterfeited  promissory  note  for  the  payment  of  money, 
knowing  said  promissory  note  for  the  payment  of  money  to  be 
false,  forged,  and  counterfeited,  with  the  intent  to  defraud  and 
injure  as  aforesaid";  and  that  defendants,  on  the  21st  of 
November,  maliciously,  and  without  reasonable  or  probable 
cause,  and  without  investigation  or  inquiry  to  ascertain  the 
truth  thereof,  caused  plaintiff  to  be  arrested  and  imprisoned 
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for  thirteen  days,  at  the  expiration  of  which  time  he  "waa 
duly  discharged,  and  fully  acquitted  of  the  said  supposed  last- 
mentioned  offense,"  etc. 

The  charge  set  forth  in  this  count  is  not  only  substantially, 
but  technically,  correct,  in  describing  an  offense  for  which  a 
justice  had  jurisdiction  to  hold  an  examination  for  commit- 
ment for  trial  at  the  circuit.  The  count  charges,  inferentially 
at  least,  that  the  arrest  was  for  examination  before  a  justice, 
because  it  proceeds  to  state  that  plaintiff  was  not  only  dis- 
charged finally,  but  "  duly  discharged,  and  fully  acquitted," 
There  could  be  no  discharge,  joined  with  an  acquittal,  except 
upon  a  hearing  upon  the  charge.  It  is  not  alleged  in  this  count 
that  there  was  an  arrest  on  a  bad  warrant,  or  without  a  war- 
rant, or  that  the  warrant  was  issued  irregularly.  This  is  very 
clearly  a  charge  of  malicious  prosecution,  and  not  a  charge  of 
illegal  arrest  and  false  imprisonment. 

But  the  case  would  not  be  improved  if  the  action  had  been 
for  false  imprisonment.  On  the  trial,  a  warrant  was  produced 
which  appears  to  have  been  issued  after  a  preliminary  exami- 
nation of  defendants,  and  which  sets  out  the  acts  plaintiff  was 
charged  to  have  done.  The  offense  is  charged  in  these  words, 
after  an  introduction  which  will  be  referred  to  hereafter: 
"That  heretofore,  to  wit,  on  the  twenty- eighth  day  of  October, 
A.  D.  1882,  at  the  township  of  Sebewa,  in  the  county  aforesaid, 
one  Lewis  Haskins  did  utter  and  publish  as  true  a  certain 
false,  forged,  and  counterfeited  promissory  note  for  the  pay- 
ment of  money,  which  said  false,  forged,  and  counterfeited 
promissory  note  for  the  payment  of  money  was  dated  Sebewa, 
Michigan,  October  28,  1882,  for  the  sum  of  thirty-five  dollars, 
with  interest,  and  made  due  and  payable  thirty  days  after 
date,  and  signed  with  the  name  'Oliver  Benschoter';  he,  the 
said  Lewis  Haskins,  at  the  time  he  so  uttered  and  published 
the  said  false,  forged,  and  counterfeited  note  for  the  payment 
of  money  as  aforesaid,  well  knowing  the  same  to  be  false, 
forged,  and  counterfeited;  against  the  form,"  etc. 

It  is  claimed  in  this  court  that  this  warrant  is  bad,  because 
it  does  not  aver  the  uttering  and  publishing  to  have  been  with 
intent  to  defraud,  which  is  the  statutory  addition  to  the  other 
elements  of  crime  charged. 

It  would  be  sufficient  to  say,  in  this  matter,  that  the  court 
below  did  not  decide  the  warrant  bad  on  any  such  ground. 

And  furthermore,  it  is  not  charged  in  the  declaration  that 
the  warrant  was  bad  for  this  reason,  or  for  any  other  reason 
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shown  on  its  face.  On  the  contrary,  the  declaration  sets  forth 
that  the  arrest  was  for  a  charge  containing  all  the  elements  of 
a  statutory  crime,  including  the  fraudulent  intent.  Both  of 
these  reasons  are  fatal  to  any  attack  on  the  warrant  in  this 
court  on  any  such  ground. 

But  we  think  the  warrant,  so  far  as  the  description  of  the 
offense  is  concerned,  is  sufi&cient.  It  sets  out  the  overt  acts 
which  make  up  the  crime  completely,  and  a  guilty  knowledge 
of  the  forged  character  of  the  paper.  The  term  "  forged,"  in 
law,  indicates  a  fraudulent  purpose  in  making  the  paper;  and 
proof  of  the  facts  and  knowledge  set  up  in  this  document 
would  allow,  although  it  might  not  under  some  circumstances 
compel,  an  inference  of  guilt.  Such  a  description  would  fully 
inform  the  person  charged  a^  to  what  he  was  to  meet,  and  of 
the  "  nature  of  the  accusation  against  him,"  which  is  the  only 
constitutional  requirement  on  the  subject.  The  constitution 
does  not  require  technical  accuracy,  and  the  statute  does  not 
require  it.  By  section  9456  of  Howell's  Statutes  it  is  provided 
that  the  preliminary  warrant  shall  recite  "  the  substance  of  the 
accusation."  This  does  not  seem  to  indicate  the  necessity  of 
anything  more,  and  there  has  never  been  any  intimation  by 
this  court  that  any  more  was  required. 

In  Beecher  v.  Anderson,  45  Mich.  543,  and  in  Wheaton  v. 
Beecher,  49  Id.  348,  the  same  warrant  of  arrest  came  before  us 
in  two  different  forms.  In  the  first  case  the  defendant,  who 
was  sheriff  of  Marquette  County,  had  arrested  Mr.  Wheaton 
on  the  warrant,  which  purported  to  be  for  perjury,  and  which, 
instead  of  containing  any  mere  definition,  set  out  at  length 
the  facts  themselves  on  which  the  charge  was  based.  The 
arrest  being  made  in  winter  at  Detroit,  and  there  being  some 
practical  difficulty  in  taking  the  prisoner  to  Marquette  with- 
out passing  through  other  states,  the  sheriff,  on  the  order  of 
the  prosecuting  attorney,  let  Mr.  Wheaton  go  free  from  the 
arrest.  A  subsequent  application  was  made  to  this  court  to 
compel  the  sheriff  to  rearrest  Mr.  Wheaton,  and  take  him  be- 
fore the  magistrate  for  examination,  the  difficulty  of  travel 
having  ceased  by  the  opening  of  the  season  of  navigation. 
The  sheriff  returned  that  he  had  acted  under  the  direction  of 
the  prosecuting  attorney;  but  Mr.  Wheaton  attacked  the  writ 
as  invalid.  It  was  held  that  technical  questions  should  not 
be  regarded;  but  as  there  was  no  allegation  of  fact  which 
showed  that  the  oath  taken  was  one  which,  under  the  prac- 
tice, was  of  any  materiality,  this  court  refused  to  compel  fur- 
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ther  action  under  a  complaint  which  might  amount  to  nothing 
in  any  shape,  and  which,  if  set  aside,  would  not  stand  in  the 
way  of  a  more  perfect  new  one.  In  the  last  case,  which  was 
an  action  for  false  imprisonment,  it  was  held  there  was  no 
Buch  defect  in  the  warrant  as  would  render  the  service  of  it  a 
false  imprisonment. 

In  Pardee  v.  Smith,  27  Mich.  33,  a  warrant  which  left  out 
Beveral  statutory  elements  was  held  substantially  good,  as 
leading  to  an  inference  of  what  the  statute  required  to  be 
made  out;  and  it  was  held  that  the  defects  were  mere  irregu- 
larities, and  not  jurisdictional.  The  cases  of  Turner  v.  People, 
33  Id.  363,  and  Yaner  v.  People,  34  Id.  286,  are  in  the  same 
direction.  Attention  is  drawn  in  both  these  cases  to  the  diffi- 
culty of  reaching  precision  before  the  facts  are  fully  brought 
out  on  the  examination,  and  it  is  shown  very  fully  that  no 
more  than  substantial  statements  can  be  required.  Similar 
doctrine  is  found  in  People  v.  Rutan,  3  Id.  42,  and  Daniels  v. 
People,  6  Id.  381,  as  to  the  description  of  offenses  in  criminal 
recognizances  to  answer  to  indictments  or  informations  which 
might  be  found  at  the  circuit.  In  the  former  case  the  recog- 
nizance was  after  indictment,  and  merely  set  out  that  Rutan 
had  been  charged  with  setting  fire  to  and  willfully  burning  a 
building  known  as  the  Canal  Mills,  belonging  to  persons 
named.  It  was  held  this  was  no  such  description  of  an 
oflFense  as  would  be  sufficient  in  an  indictment,  and  that, 
standing  alone,  it  made  out  directly  no  offense  at  all.  But  it 
was  held  sufficient  to  sustain  the  recognizance;  and  the  court 
said  that  the  offense  need  not  be  stated  as  in  an  indictment, 
and  need  only  be  described  with  such  certainty  as  to  show 
that  it  was  within  the  jurisdiction  of  the  officer  to  take  bail. 
In  the  case  of  Daniels,  he  waived  examination,  and  gave  bail 
to  answer  "  for  the  crime  of  incest."  This  was  all  that  was 
said  at  all  concerning  the  charge.  It  was  there  held,  also, 
that  an  indictment  charging  that  crime  by  name  was  not 
within  any  statute,  but  that  the  statutory  crime  would  be  as 
well  understood  in  the  popular  sense  by  the  name  of  "incest" 
as  by  the  statutory  language,  and  that  a  description  according 
to  the  common  understanding  was  enough. 

It  must  be  remembered  that  criminal  complaints  must  often 
be  made  by  persons  of  limited  education,  before  justices  who 
are  not  lawyers,  and  who  are  not  at  all  acquainted  with  legal 
niceties.  To  require  them  to  do  more  than  describe  offenses 
with  substantial  correctness,  or  to  give  in  the  warrant  any 
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more  information  than  is  needed  to  inform  the  defendant  of 
the  crime  he  is  charged  with,  and  that  it  is  a  crime,  would  be 
to  make  it  practically  impossible  to  hold  shrewd  criminals 
at  all,  in  many  places,  and  we  think  it  would  be  of  no  use  to 
any  one.  The  criminal  law  text-books  do  not,  so  far  as  we 
have  examined  them,  require  any  particular  formality  in  war- 
rants of  arrest,  but  they  are  treated  of  as  varying  according  to 
the  practice  of  different  places. 

The  court  below  held  the  warrant  void  for  the  supposed 
reason  that  it  was  issued  purely  on  information  and  belief, 
and  80  showed  on  its  face.  This  is  not  correctly  stated.  The 
original  complaint  before  the  justice  was  on  information  and 
belief,  according  to  the  warrant;  but  it  goes  on  to  recite  that, 
upon  an  examination  on  oath  of  the  present  defendants  before 
him,  it  appeared  to  the  justice  that  the  offense  had  been  com- 
mitted, and  that  there  was  just  cause  to  suspect  plaintiff  to 
be  guilty  thereof.  This  must  be  presumed  to  have  been  a 
legally  proper  showing.  In  our  opinion,  the  warrant  was  on 
its  face  valid,  and  an  arrest  under  it  was  a  lawful  arrest.  The 
only  cause  of  action  that  could  exist  in  such  a  case  wag  one 
for  malicious  prosecution. 

It  was  error  to  hold  otherwise,  and  the  judgment  must  be 
reversed,  and  a  new  trial  granted. 

We  need  not  consider  the  other  questions,  as  the  case  was 
tried  on  a  wrong  theory  of  the  issues. 


Malicious  Prosecution  —  False  Imprisonment.  —  Where  in  an  action 
malicious  prosecution  is  alleged  in  one  count,  and  false  imprisonment  in  an- 
other, both  based  upon  a  search-warrant  containing  a  clause  of  arrest,  recor- 
•ry  on  one  count  is  a  bar  to  judgment  on  the  other:  Boeger  v.  Langenierg, 
97  Mo.  390;  10  Am.  St.  Rep.  322;  compare  extended  note  to  Ben  v.  State,  58 
Am.  Dec.  239  et  seq. 

Malicious  Prosecution  —  Pleading.  —  The  petition  in  an  action  for 
wrongful  prosecution  is  fatally  defective,  unless  it  states  that  the  prosecu- 
tion was  malicious,  and  that  plaintiff  was  acquitted:  Mooney  v.  Kennett,  19 
Mo.  551;  61  Am.  Dec.  576;  Oriffin  v.  Chubb,  7  Tex.  603;  58  Am.  Deo.  85; 
Turner  v.  Walker,  3  Gill  &  J.  377;  22  Am.  Dec.  329. 

Forgery,  Suiticibncy  or  an  Indictment  for:  Hendricks  v.  State,  26  Tex. 
App.  176;  8  Am.  St.  Rep.  463,  and  cases  collected  in  note  470;  State  v.  Cross, 
101  N.  C.  770;  9  Am.  St.  Rep.  53,  and  note  68,  69;  King  v.  State,  27  Tex. 
App.  667;  11  Am.  St.  Rep.  203.  An  indictment  for  uttering  a  forged  writing 
mast  state  the  acts  which  constitute  the  uttering,  not  the  forging,  of  the  in- 
strument: Lockard  v.  Commonioealth,  87  Ky.  201.  In  indictments  for  forgery, 
it  is  only  necessary  to  aver  matters  aliunde,  when  such  matters  are  essential 
to  constitute  the  crime  of  forging  an  instrument,  which  is  invalid  upon  its 
face:  PeopU  v.  Todd,  77  Cal:  464;  StaU  v.  Wingard,  40  La.  Ann.  733. 
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Oaknishmkkt  —  Evidence.  —  After  service  of  snminona  to  show  oaase,  a 
garnishee  defendant  may  make  further  and  supplemental  disclosure,  and 
give  in  evidence  matters  of  hearsay  touching  his  liability  to  the  princi- 
pal defendant. 

Gaknmhmknt  xn  One  State  of  Debt  Exempt  ix  Another.  —  Garnishment 
proceedings  cannot  be  instituted  in  one  state  to  evade  the  exemption 
laws  of  a  sister  state,  and  thus  deprive  a  laborer  of  the  benefit  of  the 
laws  of  the  latter  state  to  protect  his  wages  from  seizure,  when  he  resides 
in  that  state,  has  not  been  personally  in  the  state  where  suit  is  insti- 
tuted, and  has  no  property  in  that  jurisdiction. 

Garnishment  in  One  State  or  Debts  Exempt  in  Another. — A  creditor 
who  is  a  citizen  of  one  state  cannot,  by  assigning  his  claim  to  a  citizen  of 
another  state,  nse  the  courts  of  that  state  to  collect  a  debt  against  a  citi- 
zen of  the  former  state  whose  person  or  property  is  not  within  the  juris- 
diction where  suit  is  brought,  and  whose  wages,  sought  to  be  reached 
and  confiscated  by  garnishment,  are  exempt  from  seizure  by  the  law  of 
his  state. 

Garnishment  in  One  State  of  Debt  Exempt  in  Another. — The  wages 
it  an  employee,  exempt  from  attachment  by  the  law  of  the  state  of  his 
residence,  where  his  contract  for  services  is  made  and  performed,  and 
where  his  wages  are  payable,  and  the  debt  contracted,  are  not  subject  to 
garnishment  in  another  state,  where  he  has  not  subjected  himself  to  the 
jurisdiction  of  the  court  save  by  the  disclosure  of  the  garnishee. 

Orris  P.  Coffinberry,  for  the  appellant. 

Weaver  and  Weaver,  George  C.  Oreen,  and  0.  O.  Oetten- 
Banner,  for  the  garnishee  defendant. 

Morse,  J.  The  plaintiflF  commenced  proceedings  in  justice's 
court  by  garnishee  in  attachment  for  the  sum  of  $7.16,  claimed 
to  be  due  him  from  one  S.  J.  Coder,  an  employee  of  the  de- 
fendant railroad  company. 

No  personal  service  of  the  attachment  writ  was  had  upon 
the  principal  defendant,  and  no  goods  or  chattels  were  seized 
by  virtue  of  it.  There  was  no  appearance  by  or  for  the  de- 
fendant in  the  principal  suit. 

The  attachment  was  procured  upon  affidavit  that  the  prin- 
cipal defendant  was  not  a  resident  of  this  state. 

A  copy  of  the  attachment  was  left  with  th*  agent  of  the 
railroad  company  at  Constantino,  Michigan,  on  the  thirtieth 
day  of  September,  1P86,  the  return  day  being  October  6, 1886; 
and  the  officer  returned  that  he  could  not  find  the  principal 
defendant  in  the  county  of  St.  Joseph,  where  th»  action  was 
commenced. 
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The  garnishee  summons  was  served  September  27,  1886. 
On  the  return  day  the  plaintiflf  appeared;  the  defendant  did 
not  appear.  The  cause  was  thereupon  adjourned  to  Novem- 
ber 13,  1886.  On  the  last-named  day  defendant  did  not 
appear.  Plaintiflf  introduced  the  disclosure  of  the  railroad 
company  to  show  jurisdiction.  Witnesses  were  sworn,  and 
judgment  rendered  against  the  principal  defendant  for  $7.16 
damages,  and  $7.39  costs  of  suit. 

December  9,  1886,  a  second  summons  was  issued  against 
the  garnishee  defendant  to  show  cause  why  judgment  should 
not  be  rendered  against  it,  returnable  December  17,  1886. 

On  the  return  day  of  this  second  summons  plaintiflf  declared 
against  the  railroad  company. 

The  disclosure  of  the  company,  made  by  J.  M.  Davis,  its 
agent  at  Constantine,  under  oath,  on  the  thirtieth  day  of 
October,  1886,  simply  showed  that  at  the  date  of  the  service 
of  the  first  summons  the  company  was  indebted  to  S.  J. 
Coder,  the  principal  defendant,  in  the  sum  of  $109.20.  Before 
pleading,  the  railroad  company  asked  the  privilege  of  making 
further  answer,  explanatory  of  and  supplemental  to  the  dis- 
closure already  made.  The  record  does  not  disclose  whether 
such  request  was  granted. 

The  defendant  then  pleaded  the  general  issue,  with  notice 
of  the  matters  oflfered  as  explanatory  of  and  supplemental  to 
the  disclosure,  in  defense  of  the  action.  The  main  averments 
of  this  notice  will  appear  when  the  findings  of  the  circuit  judge 
are  noticed. 

Upon  the  trial  in  justice's  court,  judgment  was  rendered 
against  the  garnishee  defendant  for  the  sum  of  $14.55  dam- 
ages, and  $5.28  costs  of  suit. 

The  cause  was  appealed  to  the  circuit,  in  which  court  the 
same  was  tried,  without  a  jury,  and  judgment  entered  upon 
findings  of  fact  and  conclusions  of  law  in  favor  of  the  defend- 
ant.    The  plaintiflf  brings  error. 

In  the  circuit  court  the  garnishee  defendant,  against  the 
objection  of  the  plaintiflf,  was  permitted  to  make  further 
answer. 

The  circuit  judge  found  the  following  facts: — 

1.  That  there  was  no  personal  service  of  the  attachment 
upon  the  principal  defendant,  and  po  goods  seized  by  virtue 
of  the  writ,  and  no  appearance  by  such  defendant. 

2.  That  such  defendant  was  from  the  beginning  to  the  end 
of  the  proceedings  a  resident  of  the  state  of  Indiana;  that  he 
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was  employed  by  the  garnishee  defendant  in  that  state,  and 
his  services  for  which  the  garnishee  was  indented  were  ren- 
dered in  Indiana. 

3.  That  the  contract  for  such  services  was  made  in  Indiana, 
and  the  wages  of  said  principal  defendant  were  due  and  pay- 
able in  that  state;  and  that  the  amount  owing  to  him  from 
the  garnishee  was  for  one  month's  labor,  under  a  contract 
made  and  payable  in  Indiana;  and  that  at  the  time  of  the 
service  of  the  garnishee  process  he  was  still  under  employ- 
ment of  the  garnishee  in  that  state,  under  such  contract,  and 
was  a  citizen  of  Indiana. 

4.  That  the  statute  of  Indiana  provides  that  the  wages  of  all 
persons  in  the  employ  of  any  person  or  corporation  shall  be 
exempt  from  garnishment,  and  proceedings  supplemental  to 
execution,  in  the  hands  of  such  person  or  corporation,  so  long 
as  such  employee  remains  in  such  employment,  not  exceeding 
one  month's  wages  at  any  one  time. 

6.  That  the  claim  of  plaintiff  against  the  principal  defend- 
ant, upon  which  the  justice's  judgment  was  rendered,  was  as- 
signed by  a  citizen  of  Indiana  to  plaintiff;  that  the  same  was 
a  debt,  if  any  there  was,  contracted  by  said  principal  defend- 
ant in  the  state  of  Indiana,  he  then  being  a  citizen  of  that 
state;  and  that  such  debt  was  assigned  to  plaintiff  for  the  pur- 
pose of  instituting  these  garnishee  proceedings  for  the  collec- 
tion thereof. 

The  circuit  judge  found  the  law  upon  these  facts  as  follows:  — 

"  1.  The  indebtedness  disclosed  by  the  garnishee  was  not 
within  the  jurisdiction  of  the  justice,  and  was  not  subject  to, 
and  could  not  be  reached  by,  the  process  of  said  court,  either 
in  attachment  or  garnishee  process. 

"  2.  The  indebtedness  or  credit  sought  to  be  reached  by 
these  proceedings  was  not  liable  to  process  of  garnishment. 

"  3.  Said  indebtedness  having  arisen  under  a  contract  made 
payable  in  another  state,  viz.,  Indiana,  and  being  absolutely 
exempt  from  garnishment  by  the  statute  of  that  state,  the 
same  was  not  liable,  and  could  not  be  liable,  to  garnishee  pro- 
eess  in  these  proceedings. 

"  4.  The  garnishee  defendant  is  entitled  to  have  judgment 
rendered  in  his  favor." 

The  plaintiff  excepted  to  several  of  the  findings  of  facts;  but 
we  find  in  the  record,  testimony,  if  the  same  was  not  improp- 
erly admitted,  tending  to  establish  all  the  findings.  The  weight 
of  the  evidence  was  for  the  trial  court.     We  cannot  djisturb  any 
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of  his  findings,  unless  there  is  shown  by  the  record  an  absolute 
want  of  any  testimony  to  support  them. 

The  garnishee  defendant  also  had  the  right  to  make  further 
and  supplemental  disclosure,  and  to  give  in  evidence  matters 
of  hearsay,  even,  touching  its  liability  to  the  principal  defend- 
ant: Sexton  V.  Amos,  39  Mich.  695;  Newell  v.  Blair,  7  Id.  103; 
Maynards  v.  Cornwell,  3  Id.  313.  The  garnishee  had  the  right, 
and  it  was  its  duty,  to  state  in  the  answer  every  fact  within  its 
knowledge  which  had  any  legitimate  tendency  to  show  that  it 
ought  not  to  be  charged:  Drake  on  Attachment,  sec.  630. 
Therefore,  the  objections  to  the  reception  of  the  testimony 
upon  which  the  findings  of  the  circuit  judge  were  based  are 
not  tenable,  unless  it  be  that  such  testimony  was  immaterial 
and  irrelevant,  as  having  no  tendency  to  defeat  the  plaintiflF's 
action. 

Therefore,  the  material  inquiry  arises,  and  must  be  disposed 
of,  whether  or  not  the  fact  of  the  principal  defendant  being  all 
the  time  a  resident  of  the  state  of  Indiana,  the  contract  for 
services  being  made,  and  the  wages  therefor  payable,  in  that 
state,  and  that  such  services  were  rendered  there,  and  also 
that  such  wages,  so  garnished,  were  exempt  under  the  stat- 
utes of  that  state,  have  any  effect  upon  the  right  of  the  plain- 
tiff to  recover  from  the  garnishee. 

The  counsel  for  the  plaintiff  claims  that  the  exemption  laws 
of  another  state  cannot  be  pleaded  or  relied  upon  as  a  defense 
to  the  garnishment  in  this  case,  either  by  the  judgment  debtor 
or  the  garnishee  defendant;  and  that  the  court  erred,  not  only 
in  admitting  this  evidence,  but  in  concluding,  as  a  matter  of 
law,  that  the  indebtedness  from  the  garnishee  defendant  to  the 
principal  debtor  was  not  within  the  jurisdiction  of  the  justice, 
and  not  subject  to  the  process  of  the  court,  and  in  the  other 
conclusions  of  law  as  well. 

Upon  the  other  hand,  the  counsel  for  the  garnishee  defend- 
ant contend  that,  under  the  circumstances  disclosed  by  the 
finding  of  facts,  this  indebtedness  had  its  situs  in  the  state  of 
Indiana,  a  foreign  jurisdiction,  and  could  not  be  subjected  to 
the  process  of  the  justice  in  this  case  by  either  the  attachment 
or  garnishee  process;  that  the  justice  obtained  no  jurisdiction, 
by  personal  service  or  otherwise,  over  the  principal  debtor,  who 
was  a  citizen  of  Indiana;  neither  did  he  acquire  any  jurisdic- 
tion over  any  property  belonging  to  such  debtor  by  seizure 
thereof;  and  he  could  not  gain  jurisdiction  over  this  debt  so 
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as  to  subject  it  to  the  process  of  attachment  by  the  disclosure 
of  the  garnishee. 

If  this  contention  be  correct,  it  will  not  be  necessary  to  ex- 
amine the  case  any  further,  as  in  such  case  the  judgment  of 
the  circuit  court  must  be  affirmed. 

The  record  discloses  a  plain  attempt  to  use  the  courts  of  this 
etate  to  evade  the  exemption  laws  of  a  sister  state,  and  to  de- 
prive the  laborer  in  such  state  of  the  benefit  of  the  laws  to 
protect  his  wages  from  seizure,  while  he  yet  remains  a  citizen 
of  Indiana,  and  has  not  been  personally  in  Michigan,  or  re- 
moved his  property  into  this  state,  or  acquired  any  property 
within  our  jurisdiction.  Such  a  procedure  should  not  be  per- 
mitted, unless  the  weight  of  reason  as  well  as  of  authority  sus- 
tains it. 

The  process  by  attachment  is  an  extraordinary  one,  and  out- 
side the  general  and  natural  courses  of  the  law.  It  is  a  harsh 
remedy  at  best,  and  being  purely  statutory,  the  courts  all  agree 
that  the  processes  marked  out  by  the  statute  must  be  strictly 
pursued.  Attachment  is  justified  when  the  statute  is  strictly 
followed  for  legitimate  purposes,  but  I  doubt  if  it  ever  was  in- 
tended to  serve  the  uses  to  which  it  has  been  put  in  the  present 
case.  There  is  certainly  no  good  reason  why  a  citizen  of  In- 
diana should  use  a  citizen  of  Michigan,  through  the  courts  of 
this  state,  to  collect  a  debt  against  another  citizen  of  Indiana 
whose  person  or  property  is  not  within  our  jurisdiction,  and 
whose  wages,  thus  sought  to  be  reached  and  confiscated,  are 
exempt  under  the  laws  of  Indiana,  from  such  seizure. 

There  being  no  good  reason  for  it,  and  every  principle  of 
right  and  justice  being  against  it,  I  am  satisfied  it  should  not 
be  sustained. 

Nor  can  there  be  found  any  authority  to  support  it.  On  the 
contrary,  all  the  authorities  agree  that  the  courts  of  one  state 
cannot  be  used  to  perpetrate  a  fraud  upon  a  citizen  of  another 
state,  to  evade  or  violate  the  laws  which  protect  him  within  his 
own  domicile. 

But  it  may  be,  if  a  citizen  of  Michigan  can  buy  a  claim  or 
account  from  a  citizen  of  Indiana  against  another  citizen  of 
that  state,  which  debt  was  contracted  in  Indiana,  with  the 
knowledge  of  and  within  the  laws  of  that  state,  and  use  the 
process  of  garnishment  and  attachment  in  the  same  manner 
as  in  the  present  case,  that  the  intent  of  the  purchaser  cannot 
be  shown. 

It  is  therefore  desirable  to  ascertain  whether  or  not  such 
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proceedings  can  be  successfully  maintained  in  a  case  where 
the  resident  of  Michigan  may  have  acquired  the  claim  in  good 
faith,  and  in  the  due  and  natural  course  of  business.  I  am 
now  considering  a  debt  made  as  this  one  was,  and  not  evi- 
denced by  a  negotiable  note  or  other  commercial  paper,  but  an 
account  or  debt  resting  in  parol,  and  contracted  by  the  origi- 
nal parties  within  the  state  of  Indiana,  and  under  its  exemp- 
tion laws. 

An  examination  of  the  authorities  cited  by  the  counsel  for 
plaintiff  does  not  satisfy  me  that  his  position  is  the  correct 
one.  The  reasons  given  by  the  authors  of  text-books,  and  the 
judges  delivering  the  opinions  of  the  courts,  are  not  satisfactory 
to  me,  and  seem  out  of  harmony  with  the  just  and  beneficent 
purposes  of  the  law. 

We  are  referred  to  Drake  on  Attachment,  several  cases  in 
the  state  of  Iowa,  and  Burlington  etc.  R.  R.  Co.  v.  Thompson,  31 
Kan.  180,  47  Am.  Rep.  497,  among  other  authorities  supposed 
to  sustain  the  validity  of  the  proceedings  in  the  case  at  bar. 
The  section  quoted  from  Drake  holds  that  where  the  garnishee 
is  indebted,  it  will  not  vary  his  liability  that  his  contract  with 
the  defendant  is  to  pay  money  in  another  state  or  country 
than  that  in  which  the  attachment  is  pending:  Drake  on  At- 
tachment, sec.  597.  Neither  this  section,  nor  the  cases  cited 
by  the  learned  author  to  sustain  it,  cover  the  question  involved 
here.  While  correct  as  a  general  principle  of  law,  it  cannot 
be  said  to  be  applicable  to  this  case. 

The  first  case  in  Iowa  {Newell  v.  Hayden,  8  Iowa,  140)  was 
an  action  for  replevin  of  a  mare  and  set  of  harness,  and  it  was 
claimed  by  the  plaintiff  that  the  mare  was  exempt  from  exe- 
cution. The  defense  was,  that  the  property  was  purchased  in 
Illinois,  and  was  not  exempt  under  the  laws  of  that  state. 
The  court  held  that  the  exemption  related  to  the  remedy,  and 
must  be  governed  by  the  laws  of  Iowa,  where  the  suit  was 
commenced  and  pending. 

In  Leiber  v.  Union  Pacific  R.  R.  Co.,  49  Iowa,  688,  the  an- 
swer of  the  garnishee  disclosed  the  fact  that  Doolittle,  the 
principal  debtor,  at  the  time  the  indebtedness  was  created  and 
at  the  date  of  the  suit,  was  a  citizen  of  Nebraska,  and  the  debt 
was  due  and  payable  there.  The  court  held  this  no  defense, 
basing  its  decision  upon  the  case  of  Newell  v.  Hayden,  supra, 
and  the  fact  that  jurisdiction  was  obtained  by  service  upon 
Doolittle,  who  came  voluntarily  into  Iowa,  and  that  the  ac- 
tion was  not  shown  to  have  been  brought  with  the  fraudulent 
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intent  to  acquire  jurisdiction  in  Iowa  to  defeat  the  rights  ol 
citizens  of  Nebraska. 

In  Mooney  v.  Union  Pacific  R.  R.  Co.,  60  Iowa,  346,  it  is 
squarely  held,  in  a  case  very  much  like  the  present,  that  the 
rule  that  the  situs  of  a  debt,  considered  as  property,  is  deter- 
mined by  the  residence  of  the  creditor,  cannot  be  applied  in 
that  state  in  attachment  proceedings  against  non-residents. 
In  that  case,  the  plaintiff  and  defendant  in  the  principal  suit 
were  both  residents  of  Nebraska,  by  the  law  of  which  state  the 
debt  sought  to  be  garnished,  which  was  for  wages,  was  exempt. 
The  services  for  which  the  railroad  company  was  garnished 
were  contracted  for  and  performed  in  Nebraska,  where  the 
company  had  its  general  offices,  and  where  it  was  accustomed 
to  pay  its  employees;  but  there  was  no  express  contract  that 
it  should  be  paid  there.  The  company  was  operating  a  part 
of  its  road  in  Iowa.  An  original  notice  was  served  upon  the 
principal  debtor  in  Nebraska,  which  was  held  to  be  equal  to 
service  by  publication,  and  to  give  the  court  in  Iowa  juris- 
diction under  the  laws  of  that  state.  The  court  held  that 
the  action  could  be  maintained,  and  the  debt  appropriated. 
This  ruling  was  afterwards  affirmed  in  the  case  of  Broadstreet 
v.  Clark,  65  Id.  670,  the  court  holding  as  follows:  "  We  re- 
gard it  as  the  settled  rule  in  this  state  that  the  exemption 
laws  of  another  state  or  territory  cannot  be  pleaded  or  relied 
on  as  a  defense  by  either  the  garnishee  or  judgment  debtor"; 
citing  the  cases  heretofore  noted  as  the  authority  for  such 
rule,  and  also  Burlington  etc.  R.  R.  Co.  v.  Thompson,  31  Kan. 
180;  47  Am.  Rep.  497.  The  decision  in  the  latter  case  seems 
to  be  based  upon  the  Iowa  cases;  citing  also,  in  support  of  the 
opinion,  the  following  additional  cases:  Conley  v.  Chilcote,  25 
Ohio  St.  320;  Baltimore  etc.  R.  R.  Co.  v.  May,  25  Id.  347;  Pierce 
V.  Chicago  etc.  R^y  Co.,  36  Wis.  283;  Morgan  v.  Neville,  74 
Pa.  St.  52;  Lock  v.  Johnson,  36  Me.  464;  Chicago  etc.  R.  R.  Co. 
v.  Ragland,  84  111.  375. 

The  first  Ohio  case  cited  has  no  bearing  upon  the  question; 
and  it  appears  in  the  second  case  in  the  same  state  that  the 
justice  of  the  peace,  before  whom  the  garnishee  proceedings 
were  pending  in  West  Virginia,  had  full  jurisdiction  by  the 
laws  of  that  state  over  both  the  subject-matter  of  the  suit  and 
the  parties  thereto.  It  was  thereupon  held  by  the  supreme 
court  of  Ohio,  that,  notwithstanding  the  fact  that  the  plaintiff 
in  the  Ohio  suit  (defendant  in  the  West  Virginia  proceedings), 
and  his  creditors,  who  had  garnished  the  railroad  company  in 
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West  Virginia,  were  citizens  of  Ohio,  the  garnishee  proceed- 
ings in  West  Virginia  were  valid,  and  a  har  to  the  suit  of  the 
plaintiff  for  the  same  debt  against  the  railroad  company  in 
Ohio.  It  seems  that  the  plaintiff  had  been  sued  in  West  Vir- 
ginia by  his  creditors,  and  the  railroad  company  garnished  in 
that  proceeding  in  that  state.  There  is  nothing  in  the  report 
of  the  case  to  show  but  that  personal  service  was  obtained 
upon  the  plaintiff,  the  defendant  in  West  Virginia,  in  that 
state. 

The  cases  in  84  Illinois  and  36  Maine  do  not  touch  the 
question  at  all. 

The  36  Wisconsin  case  holds  a  contrary  doctrine  to  the  one 
it  is  cited  to  support,  and  by  analogy  is  opposed  to  the  valid- 
ity of  the  proceedings  in  the  case  now  being  discussed.  It 
was  there  held  that  a  garnishee  judgment  obtained  in  Illinois 
against  a  corporation  created,  and  operating  its  road,  both  in 
Illinois  and  Wisconsin,  on  account  of  the  wages  due  a  resident 
of  the  latter  state,  and  exempt  under  its  laws,  where  the  pro- 
ceedings to  obtain  such  judgment  were  ex  parte,  and  without 
any  notice  to  the  persons  to  whom  the  wages  were  due,  could 
not  be  pleaded  in  bar  of  his  action  in  Wisconsin  against  the 
corporation  for  such  wages:  See  also  Commercial  Nat.  Bank 
V.  Chicago  etc.  Ry  Co.,  45  Wis.  172.  Morgan  v.  Neville,  74  Pa. 
St.  52,  seems  to  sustain  the  contention  of  the  plaintiff. 

In  the  present  case,  the  court  below  finds  that  the  plaintiff 
bought  the  claim  in  suit  for  the  express  purpose  of  assisting 
the  original  creditor  of  the  principal  debtor  in  evading  the 
exemption  laws  of  a  sister  state,  —  a  proceeding  which  the 
rule  of  comity  existing  between  the  states  should  not,  and 
will  not,  permit.  The  circuit  judge  was  therefore  right  in 
entering  judgment  for  the  garnishee  defendant. 

But  I  am  also  satisfied  further  that  where  this  purpose  of 
evasion  is  not  shown,  in  a  case  where  the  employee,  whose 
wages  are  exempt  in  Indiana,  does  no  act  whereby  he  subjects 
himself  to  the  jurisdiction  of  the  courts  in  Michigan,  and 
where  the  contract  for  the  services  is  made  and  payable  in 
Indiana,  and  the  services  performed  there,  and  no  jurisdiction 
of  the  person  or  property  of  the  employee  is  obtained  here, 
save  by  the  disclosure  of  the  garnishee,  and  the  debt  of  the 
employee  to  the  plaintiff  was  also  contracted  in  Indiana,  the 
proceedings  in  attachment  and  garnishment  cannot  be  suc- 
cessfully maintained  here,  as  in  the  present  case,  upon  legal 
principles. 
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Granted,  as  claimed  by  some  of  the  authorities  above  noted, 
that  the  matter  of  exemption,  being  one  affecting  the  remedy, 
is  controlled  by  the  lex  fori,  and  not  by  the  lex  loci  contractus, 
yet  when  one  entitled  to  such  exemption  keeps  his  person  and 
his  property  within  the  locality  of  the  contract,  and  does  not 
enter,  and  is  not  brought,  except  by  substituted  service,  within 
this  state,  he  cannot,  in  reason  and  justice,  be  deprived  of  the 
exemption  secured  to  him  by  the  law  of  his  domicile.  He  is 
entitled  to  his  day  in  court,  and  to  defend  his  rights,  both  as 
against  his  creditor  and  his  debtor,  in  the  state,  and  under  its 
laws,  where  both  the  debts  were  contracted  in  the  face  and 
under  the  knowledge  of  such  laws. 

If  he  came  into  Michigan  and  contracted  his  debt,  or  if  he 
contracted  it  to  a  citizen  of  Michigan  while  in  Indiana,  the 
case  might  be  different.  But  here  the  wages  of  Coder  had 
been  set  apart  by  the  laws  of  Indiana  as  a  trust  fund  in  the 
hands  of  his  employer,  the  garnishee  defendant,  for  the  use 
and  benefit  of  his  family,  and  creditors  were  barred  from 
appropriating  it  to  their  claims  without  his  consent.  This  the 
assignor  of  the  plaintiff  knew  when  he  gave  him  the  credit, 
and  that  garnishment  proceedings  in  Indiana  could  not  divert 
it  from  the  purposes  for  which  it  was  set  apart.  And  the  gar- 
nishee defendant  became  indebted  to  Coder  with  the  same 
knowledge.  No  jurisdiction  could  be  obtained,  under  such 
circumstances,  over  the  principal  defendant,  without  personal 
service  or  an  attachment  of  property. 

It  would  be  a  most  singular  administration  of  justice  that 
would  permit  the  justice's  court  to  base  its  jurisdiction  to  ren- 
der judgment  against  the  principal  defendant,  solely  upon  the 
disclosure  of  the  garnishee  defendant  under  these  circum- 
stances, and  then  allow  the  same  court,  or  any  other,  to  base 
a  judgment  against  the  garnishee  defendant  for  this  trust 
fund  upon  this  judgment  so  obtained  against  the  principal  de- 
fendant. It  would  give  a  debtor  a  splendid  opportunity,  by 
collusion,  to  rob  his  creditor  of  the  benefit  of  this  trust  fund 
in  all  cases,  and  without  his  knowledge,  by  simply  slipping 
over  the  line  into  Michigan,  that  garnishee  process  might  be 
served  upon  him  therein. 

It  must  be  held,  I  think,  not  only  as  a  matter  of  simple 
justice,  but  as  sound  law,  which  means  justice,  that  where 
the  creditor,  debtor,  and  garnishee,  at  the  time  of  the  creation 
of  both  debts,  are  all  residents  and  doing  business  in  Indiana, 
and  both  debts  are  created,  and  intended  to  be  payable,  in 
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that  state,  the  exemption  of  wages  is  such  an  incident  and 
condition  of  the  debt  from  the  employer  that  it  will  follow  the 
debt,  if  the  debt  follows  the  person  of  the  garnishee  into  Mich- 
igan, and  attach  itself  to  every  process  of  collection  in  this 
state,  unless  jurisdiction  is  obtained  over  the  person  of  the 
principal  debtor;  that  it  becomes  a  vested  right  in  rem,  which 
follows  the  debt  into  any  jurisdiction  where  the  debt  may  bo 
considered  as  going. 

In  support  of  this  proposition,  see  the  following  cases,  and 
authorities  cited  therein:  Wright  v.  Chicago  etc.  R.  R.  Co..,  19 
Neb.  175;  56  Am.  Rep.  747;  Turner  v.  Sioux  etc.  R  R.  Co.,  19 
Neb.  241;  De  Witt  v.  Machine  Co.,  17  Id.  533;  Louisville  etc. 
R.  R.  Co.  V.  Dooley,  78  Ala.  524;  Pierce  v.  Chicago  etc.  R'y  Co.j 
36  Wis.  283;  Baylies  v.  Houghton,  15  Vt.  626;  Tingley  v.  Bate- 
man,  10  Mass.  343;  Sawyer  v.  Thompson,  24  N.  H.  510;  Rail' 
way  Co.  V.  Maltby,  34  Kan.  125;  Lovejoy  v.  Albee,  33  Me.  414; 
54  Am.  Dec.  630;  Hamilton  v.  Rogers,  67  Mich.  135. 

It  is  not  necessary  to  consider  the  other  objections  made  to 
the  proceedings  in  this  case. 

The  judgment  below  is  affirmed,  with  costs. 


Garnishment.  —  A  foreign  corporation  doing  business  in  this  state  may 
be  garnished  for  a  debt  due  to  a  non-resident  employee,  contracted  outside 
the  state,  and  exempt  from  garnishment  in  the  state  where  defendant  and 
garnishee  reside:  Burlington  etc.  R.  R.  Co.  v.  Thompson,  31  Kan.  180;  47  Am. 
Rep.  497;  compare  McCann  v.  Randall,  147  Mass.  81;  9  Am.  St.  Rep.  666, 
and  note  674,  676;  Bowen  v.  Pope,  125  111.  28;  8  Am.  St.  Rep.  330,  and  cajies 
collected  in  note  332. 
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169  Michigan,  821.] 

MOBTOAGBS  —  RSLEASK    OF    FoRQED    MORTQAOE  —  ClAIM    FOR    ReIMBURSB* 

MBNT.  —  Where  a  loan  is  secured  on  a  forged  mortgage,  and  afterwards, 
by  a  second  forgery,  another  loan  is  secured  on  the  same  property, 
whereupon,  by  direction  of  the  mortgagor,  the  second  mortgagee  pays 
the  first  mortgagee  the  amount  due  on  the  first  mortgage,  which  is  sur- 
rendered and  canceled,  the  second  mortgagee  cannot  recover  the  money 
paid  upon  discovering  the  true  facts,  though  both  mortgagees  were  inno- 
cent of  the  forgeries. 
Payment.  —  Money  Received  in  Good  Faith,  and  in  the  ordinary  course 
of  business,  for  valuable  consideration,  cannot  be  recovered  because  it 
was  fraudulently  obtained  of  some  other  person  by  the  payor. 

0.  A.  Critchett,  for  the  appellant. 

George  M.  Landon  and  Ira  R.  Grosvenor,  for  the  defendant. 
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Morse,  J.  This  cause  was  before  this  court  upon  the  plead- 
ings in  the  January  term,  1887,  and  we  then  overruled  the  de- 
murrer to  the  special  count  of  the  declaration,  and  held  that 
there  were  facts  enough  stated  in  such  count  to  permit  a  re- 
covery if  no  defense  were  made.  It  was  there  stated  (see 
opinion  65  Mich.  197),  that,  as  a  general  rule,  money  paid 
under  a  mistake  of  material  facts  may  be  recovered  back, 
although  there  was  negligence  upon  the  part  of  the  person 
making  the  payment,  but  that  the  rule  was  subject  to  the 
qualification  that  the  payment  cannot  be  recalled  when  the 
situation  of  the  party  receiving  the  money  has  been  changed 
in  consequence  of  the  payment,  and  it  would  be  inequitable  to 
allow  a  recovery.  The  person  making  the  payment  must  in 
such  case  bear  the  loss  occasioned  by  his  own  negligence. 

The  case  has  been  since  tried  in  the  court  below,  and  a  ver- 
dict directed  for  the  defendant. 

In  this  court  there  is  no  controversy  about  the  facts,  and  the 
only  question  to  be  determined  is,  What  should  have  been  the 
judgment  in  the  court  below  upon  such  facts? 

Briefly,  the  case  is  this:  On  or  about  the  twentieth  day  of 
December,  1883,  one  Edgar  Van  Riper  obtained  from  the  de- 
fendant, Maria  S.  Con  ant,  a  loan  of  one  thousand  dollars.  The 
negotiations  for  the  loan  were  made  with  one  James  Armitage, 
who  was  acting  as  the  agent  of  Mrs.  Conant.  The  loan  was 
secured  by  a  note  and  mortgage,  payable  in  five  years,  pur- 
porting to  be  executed  by  Henry  Van  Riper  (the  father  of 
Edgar),  the  mortgage  also  being  signed  by  his  wife,  appa- 
rently. It  was  upon  160  acres  of  land,  of  the  value  of  at  least 
eight  thousand  dollars,  owned  by  Henry  Van  Riper,  and  situ- 
ated near  Flat  Rock,  in  the  county  of  Wayne,  in  this  state. 
This  note  and  mortgage  were  forged,  and  were  never  executed 
by  the  elder  Van  Riper,  or  his  wife,  nor  by  any  person  to  their 
knowledge,  or  by  their  consent  or  authority.  Armitage  and 
Mrs.  Conant  both  supposed  the  securities  to  be  genuine. 

While  this  mortgage  was  upon  the  record  in  the  register's 
office  of  Wayne  County,  and  in  January,  1885,  this  same  Ed- 
gar Van  Riper  applied  to  the  firm  of  Walker  and  Walker, 
attorneys  at  Detroit,  for  a  loan  for  his  father,  Henry  Van 
Riper,  of  three  thousand  dollars,  and  offered  security  by  mort- 
gage upon  the  same  premises  covered  by  the  Conant  mortgage, 
which  was  then  unpaid. 

E.  C.  Walker,  of  Walker  and  Walker,  and  a  brother  of  the 
plaintiff,  conducted  all  the  negotiations  with  Edgar  Van  Riper. 
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He  never  saw  him  before,  and  has  never  seen  Henry  Van 
Riper  or  his  wife,  or  had  any  negotiations  with  either  of  them. 
He  consented  to  loan  the  money  if  the  proper  abstracts  of  title 
were  furnished,  and  a  first  mortgage  given  upon  the  land. 
Edgar  stated  to  Walker  that  James  Armitage,  of  Monroe,  held 
a  mortgage  for  one  thousand  dollars  upon  the  premises,  which 
Armitage  would  release  upon  payment,  and  that  he  wished 
Buch  mortgage  to  be  paid  out  of  the  three  thousand  dollars  to 
be  borrowed  of  Walker.  Walker  then  wrote  to  Armitage  as 
follows: — 

"Detroit,  January  21,  1885. 
"James  Armitaqe,  Esq.,  Monroe,  Mich. 

"Dear  Sir, —  I  have  agreed  to  loan  Mr.  Van  Riper,  of  Flat 
Rock,  some  money  on  his  160-acre  farm.  He  says  you  have 
a  mortgage  of  a  thousand  dollars  on  it,  which  you  will  let  him 
pay.  If  you  will  trust  me  with  all  the  papers,  abstract,  etc., 
and  a  discharge  of  the  mortgage,  I  will  remit  the  amount  due 
you  in  a  draft  on  Detroit  or  New  York,  as  you  prefer. 

"  Very  truly  yours, 

"E.C.Walker. 

"  P.  S.     What  do  you  think  the  farm  worth? 

"E.  C.  W." 

Edgar  Van  Riper  also  wrote  at  the  same  time  the  following 
letter; — 

"  Detroit,  January  21,  1885. 
"J.  Armitaqb. 

"Dear  Sir,  —  I  am  here  to-day,  and  can  get  the  money  for 
father  of  E.  C.  Walker,  of  Walker  and  Walker,  18  MoflFat 
Building.  He  says  he  is  acquainted  with  you,  and  says  he 
thinks  you  will  be  willing  to  send  all  your  papers  and  dis- 
charge to  him,  and  he  can  deposit  the  money  for  you  or  send 
it  to  you.  Will  you  please  to  send  amount  of  all  interest  and 
charges  and  the  trouble,  and  so  I  can  pay  it  at  the  same  time, 
and  oblige?  If  this  is  not  satisfactory,  please  write  me  as 
soon  as  possible,  at  home,  and  oblige. 

"  Ed.  Van  Riper,  Flat  Rock,  Michigan." 

Armitage  replied  to  Walker  as  follows:  — 

"  Monroe,  Mich.,  January  22,  1885. 

"  Note,  December  20,  1883 $1,000  00 

Interest 83  20 

Charges 5  00 

$1,088  20 
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"Messrs.  Walker  and  Walker,  18  Moffat  Building,  De- 
troit, Mich. 

"  Gentlemen,  —  Inclosed  please  find  note  and  mortgage  of 
Henry  H.  Van  Riper  and  Lydia  A.  Van  Riper  for  ($1,000) 
one  thousand  dollars,  dated  December  20,  1883,  to  Maria  S. 
Conant;  also  release  of  same  upon  his  paying  you  for  me  one 
thousand  and  eighty-eight  and  20-100  dollars  ($1,088.20), 
which  you  will  please  deposit  in  the  Detroit  National  Bank, 
Detroit,  Michigan,  for  my  ace.  Your  kind  letter  of  the  21st 
is  duly  at  hand,  saying  that  if  I  will  intrust  all  papers  to  you, 
you  will  see  that  all  is  made  right,  and  deposit  the  money  in 
Detroit  National  Bank,  Detroit.  I  inclose  you  the  papers  in 
full.  I  am  not  acquainted  with  this  farm,  but  it  is  said  to 
be  valuable.  Ed.  Van  Riper  says  it  is  worth  ($10,000)  ten 
thousand  dollars;  so  I  understood  him. 
"  Yours  very  respectfully, 

"  James  Armitaqb, 

Monroe,  Michigan." 

It  is  admitted  that  Armitage  was  still  the  agent  of  Mrs. 
Conant,  and  authorized  to  act  for  her. 

Upon  receiving  this  letter  from  Armitage,  and  the  papers 
therein  contained.  Walker  drew  a  bond  and  mortgage  for 
three  thousand  dollars  from  Henry  Van  Riper  and  wife  to  one 
Helen  M.  Dudley,  and  gave  them  to  Edgar  Van  Riper  to  have 
them  executed,  who  brought  them  back,  apparently  signed  by 
Henry  Van  Riper  and  wife,  and  purporting  to  be  properly 
witnessed  and  acknowledged  by  John  L.  Near,  a  notary  pub- 
lic, residing  at  Flat  Rock,  and  personally  well  known  to 
Walker. 

The  title  of  Henry  Van  Riper  being  clear  to  the  premises, 
Walker  accepted  the  bond  and  mortgage.  He  drew  the  check 
of  Walker  and  Walker  for  $1,088  and  some  cents,  —  the 
amount  then  apparently  due  upon  the  Conant  mortgage, — 
and  deposited  the  same  to  the  credit  of  Armitage  in  the  De- 
troit National  Bank.  He  paid  the  balance  of  the  three  thou- 
sand dollars,  less  his  commission,  to  Edgar  Van  Riper  in 
money  at  his  office.  Edgar  told  E.  C.  Walker  to  pay  the 
mortgage  to  Conant  out  of  the  three  thousand  dollars,  and 
it  was  understood  it  should  be  paid  in  the  manner  it  was 
paid. 

Walker  then  wrote  Armitage  as  follows:  — 
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"  Detroit,  January  26,  1885 
**  James  Armitaoe,  Esq.,  Monroe,  Mich. 

"Dear  Sir, — I  this  day  deposit  to  your  credit,  at  the  Detroit 
National  Bank,  $1,088.20,  as  per  yours  of  the  twenty-second 
inst.  Very  truly  yours, 

"  E.  C.  Walker." 
To  which  Aimitage  replied: — 

"  Monroe,  Mich.,  January  27,  1885. 
"  E.  C.  Walker,  Esq.,  18  Moffatt  Block,  Detroit,  Mich. 

"Dear  Sir, — Yours  of  the  twenty-sixth  is  at  hand,  saying 
you  had  deposited  in  the  Detroit  National  Bank  $1,088.20, 
from  H.  H.  Van  Riper,  for  my  account.     With  thanks, 
"  Very  respectfully, 

"  J  AMES  ArMITAGB." 

The  land  covered  by  these  two  mortgages  is  situated  some 
fifteen  or  twenty  miles  from  Detroit.  The  bond  and  mortgage 
taken  in  the  name  of  Helen  M.  Dudley  was,  immediately 
after  its  execution,  assigned  to  the  plaintiff  by  E.  C.  Walker, 
he  being  authorized  by  power  of  attorney  to  execute  it.  The 
money  loaned  by  Walker  and  Walker,  and  secured  by  this 
mortgage,  belonged  to  the  plaintiff,  and  E.  C.  Walker  was  act- 
ing as  his  agent  in  making  the  loan.  E,  C.  Walker  consulted 
the  plaintiff  before  concluding  the  loan,  and  the  plaintiff  con- 
sented to  it.  At  the  time  the  bond  and  mortgage  were  offered 
to  E.  C.  Walker,  he  took  no  steps  to  ascertain  whether  they 
were  genuine  or  not,  taking  it  for  granted  that  they  were  all 
right;  nor  did  he  inquire  into  the  authority  of  the  son  to  act 
for  his  father,  but  acted  upon  the  presumption  that  he  had 
such  authority. 

The  bond  and  mortgage  proved  to  be  a  forgery;  but  the 
plaintiff  did  not  ascertain  that  fact  until  in  the  spring  and 
summer  of  1886,  when  he  wrote  to  Henry  Van  Riper  for  pay- 
ment of  interest. 

Upon  the  receipt  of  this  demand  for  interest  from  plaintiff, 
and  upon  an  examination  of  the  records  consequent  thereon, 
Henry  Van  Riper  first  became  acquainted  with  the  fact  of  the 
execution  of  this  mortgage,  and  the  prior  execution  and  dis- 
charge of  the  Conant  mortgage.  The  mortgage  and  note  to 
Mrs.  Conant  are  probably  lost  or  destroyed,  as  Edgar  Van 
Riper  testified  he  did  not  have  them,  and  did  not  remember 
taking  them  from  E.  C.  Walker.  Walker  did  not  have  them 
at  the  time  ef  the  trial,  and  was  pretty  certain  he  delivered 
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them  to  Edgar.  The  truth  is,  no  doubt,  that  he  handed  them 
over  to  Edgar,  and  he  destroyed  them,  as  they  were  evidences 
of  his  crime. 

It  appears,  and  is  conceded  upon  both  sides,  that  the  plain- 
tiff and  defendant  are  equally  innocent  in  this  transaction. 

Both  mortgages  were  taken  by  agents,  who  were  negligent 
in  ascertaining  the  genuineness  of  their  securities,  and  the 
authority  of  Edgar  to  act  for  his  father,  and  in  his  behalf,  in 
making  the  loans.  So  far  the  parties  seem  to  stand  upon  an 
equal  footing.  Both  were  duped  by  the  younger  Van  Riper 
because  of  a  want  of  sufficient  caution  upon  the  part  of  their 
agents.     One  of  them  must  necessarily  suffer. 

But  by  no  act  of  Mrs.  Conant  has  the  plaintiff  been  put  in 
any  worse  condition  than  he  would  have  been  had  she  not 
been  concerned  in  the  transaction;  while  by  the  act  of  the 
plaintiff's  agent  in  delivering  her  note  and  mortgage  to  Edgar, 
she  has  been  damnified  to  some  extent, — how  much  cannot 
be  told, — if  she  has  to  lose  the  money  paid  to  her. 

I  think  the  money  paid  to  Mrs.  Conant,  and  represented  by 
her  note  and  mortgage,  was  in  reality  paid  to  her  or  her  agent 
by  Edgar  Van  Riper, — the  man  who  borrowed  or  obtained  it 
from  her,  and  who  honestly  owed  it  to  her, — and  not  by  the 
plaintiff  or  his  agent.  The  depositing  of  the  check  in  the 
bank  by  E.  C.  Walker  was  a  payment  made  at  the  request  of 
Van  Riper,  and  by  his  direction.  It  is  true  it  was  so  placed 
at  the  direction  of  Mrs.  Conant's  agent,  as  the  manner  of  pay- 
ment; but  the  payment  itself  was  directed  by  Van  Riper,  who 
iold  E.  C.  Walker,  when  he  negotiated  the  loan,  that  he  wanted 
to  pay  the  Conant  mortgage,  and  one  of  the  objects  of  making 
the  Walker  loan  was  to  obtain  funds  to  pay  the  debt  to  Mrs. 
Conant,  as  is  shown  by  Van  Riper's  letter  to  Armitage,  and 
the  method  of  such  proposed  payment  is  also  stated  in  that 
letter. 

Stripped  of  all  sophistry,  the  naked  case  is  this:  Van  Riper 
obtains  three  thousand  dollars  of  the  plaintiff  upon  a  forged 
mortgage,  and,  out  of  the  money  so  obtained,  pays  Mrs.  Co- 
nant the  debt  he  owes  her,  which  is  evidenced  by  a  forged 
note,  and  secured  by  a  forged  mortgage  upon  the  same  prem- 
ises described  in  the  mortgage  to  plaintiff.  The  money  is 
honestly  her  due,  and  she  has  an  equitable  right  to  demand 
and  receive  it  of  Edgar;  and,  believing  her  securities  to  be 
genuine  and  valid,  she  takes  the  money,  and  surrenders  them 
up  to  him  to  be  canceled  and  destroyed,  and  in  utter  igno- 
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ranee  of  the  fraud  perpetrated  upon  the  plaintiff  by  Van 
Riper. 

It  is  the  same  in  fact  and  in  legal  effect,  in  my  opinion,  as 
if  the  three  thousand  dollars  had  been  paid  direct  to  Van 
Riper  by  Walker,  and  he  had  taken  the  money  away,  and  out 
of  it  afterwards  paid  the  debt  to  Mrs.  Conant,  and  received  the 
note  and  mortgage  direct  from  her  hands. 

In  such  case,  it  seems  to  me,  under  all  the  authorities,  that 
the  fact  that  the  plaintiff  or  his  agent  supposed  his  bond  and 
mortgage  to  be  genuine,  and  the  Conant  mortgage  to  be  a 
valid  lien  upon  the  premises,  cuts  no  figure  in  the  case.  It 
is  not  a  case  where  he  has  purchased  the  Conant  mortgage  as 
an  investment,  believing  it  to  be  valid.  It  is  not  a  case  where 
he  has  parted  with  his  money,  and  received  a  void  security, 
which  he  would  not  have  bought  had  he  known  it  to  be  false 
and  forged.  But  in  the  present  case  he  was  loaning  the  three 
thousand  dollars  upon  an  eight-thousand-dollar  farm,  and,  as 
he  supposed,  upon  good  security.  This  was  the  main  and 
absorbing  transaction.  The  payment  and  discharge  of  the 
Conant  mortgage  was  but  an  incident  of  his  dealing.  If  the 
mortgage  had  not  been  in  existence,  Van  Riper  would  have 
obtained  the  same  sum,  three  thousand  dollars,  upon  the  bond 
and  mortgage  delivered  to  E.  C.  Walker.  Being  in  existence, 
and  preventing,  until  discharged,  a  first  mortgage  upon  the 
premises,  Walker  stipulated  that  this  mortgage  should  be  re- 
leased out  of  the  funds  paid  by  him  to  Van  Riper  upon  the 
loan.  Walker  would  have  been  equally  satisfied,  no  doubt,  if 
Van  Riper  had  paid  the  Conant  mortgage  before  receiving  any 
money  upon  the  mortgage  executed  to  Helen  M.  Dudley,  and 
assigned  to  plaintiff;  or  if  he  had  taken  the  money  after  it 
was  paid  to  him  and  procured  the  release  of  Mrs.  Conant. 
The  plaintiff  was  not  buying  or  paying  off  the  Conant  mort- 
gage; he  was  loaning  three  thousand  dollars  to  Van  Riper's 
father,  as  he  supposed,  upon  good  security. 

But  Mrs.  Conant  would  not  have  parted  with  her  securities 
without  the  payment  of  the  debt,  and  if  this  money  can  be 
recovered  back  from  her  by  the  plaintiff,  her  situation  is 
changed,  and,  without  her  fault,  beyond  all  possible  return  or 
restoration. 

Her  note  and  mortgage  have  been  destroyed  by  the  joint 
action  of  Van  Riper  and  the  plaintiff's  agent,  and  cannot  be 
returned  to  her.  She  has,  therefore,  lost  the  power  that  the 
possession  of  these  papers  might  have  given  her  in  the  collec- 
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tion  of  her  debt;  and  it  is,  therefore,  most  inequitable  to  hold 
that  she  shall  not  only  lose  her  debt,  but  also  the  evidences  of 
it  (false  though  they  may  be  as  against  the  elder  Van  Riper), 
for  the  benefit  of  the  plaintiff,  who  has  been  equally  negli- 
gent with  her  in  making  these  loans,  and  through  whose  neg- 
ligence, and  with  no  fault  of  hers,  she  has  lost  her  note  and 
mortgage  beyond  recall,  which  note  and  mortgage  she  would 
not  have  surrendered  except  upon  the  payment  of  her  debt. 

A  reference  to  the  opinion  filed  when  the  case  was  here  be- 
fore, and  the  authorities  there  cited,  is  sufl&cient  to  show  that, 
under  the  case  as  now  made,  the  plaintiff  cannot  recover. 

He  must  bear  the  consequences  of  his  own  negligence,  as 
the  situation  of  Mrs.  Conant  has  been  changed  by  his  acts  so 
that  in  equity  she  cannot  be  asked  to  return  the  money.  She 
received  it  in  good  faith,  in  satisfaction  of  a  just  and  equitable 
claim,  and  when  it  was  due  on  honor  and  in  conscience: 
Walker  v.  Conant,  65  Mich.  197,  198. 

And  the  authorities  are  uniform  that  where  the  money  is  re- 
ceived in  good  faith,  and  in  the  ordinary  course  of  business,  and 
for  a  valuable  consideration,  it  cannot  be  recovered  back  be- 
cause the  money  was  fraudulently  obtained  of  some  other 
person  by  the  payor. 

To  hold  otherwise  would  be  to  put  every  man  who  receives 
money  in  the  due  course  of  his  business  upon  inquiry,  at  his 
peril,  as  to  the  manner  in  which  such  money  was  procured  by 
the  payor:  Justh  v.  Bank,  56  N.  Y.  484;  Mason  v.  Waite,  17 
Mass.  563;  Warren  v.  Haight,  65  N.  Y.  171,  178;  Reed  v.  Bank, 
6  Paige,  337;  Currie  v.  Misa,  12  Moak,  592,  605;  Watson  v. 
Eussell,  31  L.  J.  Q.  B.  304;  Rapalje  v.  Emory,  2  Dall.  51,  64; 
Stevens  v.  Board  etc.,  79  N.  Y.  183. 

The  judgment  should  be  affirmed,  with  costs. 


Sherwood,  C.  J.,  dissented,  and  claimed  that  from  the  facta  Mrs.  Conant 
did  not  release  her  debt  against  Mr.  Van  Riper  by  releasing  her  mortgage. 
It  remained  as  good  as  ever.  Mr.  Walker  never  received  anything  for  the 
money  he  gave  her,  and  the  only  thing  she  parted  with  was  the  worthless 
mortgage  which  she  discharged.  It  would  be  inequitable  and  unjust  to  al- 
low her  to  keep  the  money  she  got  from  Walker,  as  that  would  permit  her  to 
reap  the  fruits  of  Van  Riper 's  forgery.  Morse,  J.,  having  said  in  his  opinion 
that  "  her  situation  is  changed,  and,  without  her  fault,  beyond  all  possible 
return  or  restoration,"  to  this  Judge  Sherwood  replied  that  this  is  true  if  it 
is  merely  meant  to  say  that  she  has  canceled  a  forged  note  and  mortgage  for 
a  loan  of  money,  but  if  it  was  intended  to  convey  the  idea  that  if  she  is 
obliged  to  return  the  money  so  received,  her  legal  or  equitable  rights  are 
changed,  his  inability  to  discover  the  change  is  acknowledged,  as  she  never 
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had  any  right  of  any  kind  to  snch  money,  nnless  the  forged  papers  are  re- 
garded as  legal.  Her  only  valid  claim  was  against  Van  Riper,  but  she  never 
hiwi  such  a  one  against  Walker.  When  he  paid  her  the  money,  it  was  under 
a  mutual  mistake  of  facts.  It  would  be  unjust  and  inequitable  to  hold  such 
payment  valid  and  give  the  payee  the  benefit  thereof,  and  consent  will  not  be 
given  to  transactions  which  give  the  acts  of  a  felon  the  same  force  and  effect 
of  those  of  honest  people.  Although  it  is  said  that  Mrs.  Conant  lost  her  note 
And  mortgage,  and  with  them  the  power  to  collect  her  debt,  still  it  is  diffi- 
cult to  see  how  her  possession  could  have  aided  such  collection.  The  forgery 
is  not  questioned,  while  the  evidence  to  prove  it  is  conceded  to  be  sufficient. 
The  record  does  not  show,  nor  is  any  reason  given,  why  the  forged  papers 
would  have  aided  her  in  collecting  of  the  insolvent  forger.  The  reason 
she  released  her  mortgage  was  because  Walker  gave  her  the  money,  and 
she  would  not  cancel  it  until  then.  The  right  to  have  the  money  thus  ex- 
acted returned  does  not  work  an  injustice,  as  no  honajide  rights  of  other  in- 
nocent persons  have  intervened  or  are  involved,  which  need  protection. 
Upon  the  whole,  the  judgment  should  be  reversed,  and  a  new  trial  awarded, 
for  the  reason  that  Mrs.  Conant  received  Walker's  money  without  considera- 
tion, and  upon  a  pure  mistake  of  facts,  without  blame  or  fault  attaching  to 
either  party. 

Paymbnt.  —  Money  paid  by  mistake  which  arose  from  the  fault  or  negli- 
gence of  the  party  paying  cannot  be  recovered,  if  a  recovery  would  prejudice 
the  party  who  has  received  it:  Bllia  r.  Ohio  etc  Co.,  4  Ohio  St.  628;  64  Am. 
Dec  610. 


Cross  v.  Lake  Shore  and  Miohiqan   Southern 
Eailway   Company. 

[69  Michigan,  363.] 

Railroads  —  Nkqlioenci  —  Duty  to  Keep  Way  in  Repair.  —  It  is  the 
duty  of  a  railway  company  to  keep  a  recognized  way  to  and  from  its 
depot  in  a  reasonably  safe  condition  for  the  passage  of  the  public. 

Railroads  —  Neoliqencb  —  Duty  to  Keep  Passage-way  in  Repair.  — 
Where  a  hole  causing  an  injury  is  so  near  a  recognized  way,  used  by 
pec  pie  coining  and  going  to  and  from  a  railway  depot,  that  a  person  trav- 
eling the  way  might,  by  making  a  fedse  step,  or  by  stumbling  therefrom, 
fall  into  snch  hole,  it  is  the  duty  of  the  railway  company  to  keep  it 
guarded,  and  a  failure  to  do  so  makes  the  company  liable  for  the  injury, 
if  proper  care  was  exercised  by  the  injured  party. 

Railroads  —  Negligence  Question  for  Jury.  —  Where  damages  are 
claimed  for  an  injury  caused  by  falling  into  a  hole  near  a  recognized 
way,  used  by  people  in  going  to  and  coming  from  a  railway  depot,  the 
questions  of  the  proximity  of  the  hole  to  the  traveled  way,  and  whether 
the  plaintiff  was  negligent  in  falling  into  it,  are  for  the  jury. 

Expert  Evidence.  —  In  an  action  to  recover  damages  caused  by  falling  into 
a  hole  near  a  recognized  way,  used  by  people  in  going  to  and  coming  from 
a  railway  depot,  the  testimony  of  a  civil  engineer  that  the  hole  was  a 
dangerous  place,  and  needed  protection,  is  admissible. 

Witness  —  Absence  of— Right  of  Counsel  to  Comment  upon. — While 
defendant's  counsel  has  the  right  to  comment  upon  the  absence  of  a  ma- 
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terial  witness,  he  has  no  right  to  ask  instructions  that  his  absence  mil- 
itated against  plaintiff,  or  that  the  jnry  might  gness  that  she  was  not 
called  because  her  version  of  the  transaction  would  hare  hurt  his  case. 

Weaver  and  Weaver,  George  C.  Oreene,  and  Oscar  O.  Getzen- 
Danner,  for  the  appellant. 

Sawyer  and  Knowlton,  for  the  plaintiff. 

Morse,  J.  The  plaintiff  sues  for  injuries  received  by  a  fall 
into  a  hole  upon  the  station-grounds  of  the  defendant  at  Pitts- 
ford,  Michigan. 

On  the  second  day  of  October,  1885,  the  plaintiff,  a  passen- 
ger on  defendant's  train,  reached  Pittsford  in  the  night.  It 
was  dark  and  rainy.  He  lived  at  Chelsea.  Went  to  Pitts- 
ford  that  day,  and  took  passage  on  defendant's  road  to  Hills- 
dale. When  he  returned  to  Pittsford  there  were  no  lights 
about  the  grounds  outside  of  the  depot.  A  Mrs.  Cole  was  with 
him.  They  left  the  depot  to  go  to  her  residence.  To  reach 
the  main  street  of  the  village,  they  had  to  travel  east  from  the 
depot.  On  his  way,  and  while  on  the  grounds  of  the  com- 
pany, he  fell  into  a  hole  about  two  feet  and  eight  inches  deep, 
permanently  injuring  his  ankle.  The  accident  happened 
about  midnight.     Mrs.  Cole  fell  into  the  same  hole. 

The  station-house  of  the  defendant  is  about  thirty  rods  west 
of  the  main  portion  of  the  village.  The  railroad  runs  nearly 
east  and  west,  bearing  somewhat  to  the  north  as  it  goes  to  the 
west.  The  principal  streets  of  the  village  are  State  and  Mar- 
ket, crossing  each  other  at  right  angles  some  ten  or  fifteen 
rods  to  the  north  of  the  railroad.  Market  Street,  running  east 
and  west,  extends  to  the  station-grounds. 

A  few  feet  to  the  west  is  the  culvert,  at  the  end  of  which  is 
the  hole  into  which  the  plaintiff  fell.  The  railroad  track  or 
right  of  way  intersects  the  south  line  of  Market  Street,  cutting 
it  off,  and  reducing  its  width  to  about  thirty-six  feet  at  its  ex- 
treme west  end.  The  station-building  is  on  the  north  side  of 
the  railroad  track,  and  the  distance  from  the  passenger-depot 
to  the  west  end  of  Market  Street  is  about  235  feet.  From  the 
west  end  of  this  street  there  is  a  wagon-way,  running  westerly 
along  the  north  side  of  the  railway,  north  of  the  station-build- 
ing, and  still  on  west  to  a  north  and  south  highway  or  village 
street;  this  route,  by  the  consent  of  the  defendant  company, 
being  used  by  the  people  of  the  village  and  the  surrounding 
country  as  a  public  highway  past  the  station,  as  well  as  a 
means  of  ingress  and  egress  to  and  from  the  depot.     There  aro 
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no  other  means  of  direct  access  to  the  depot  by  wagons,  from 
the  west  Along  the  east  end  of  the  depot  is  a  platform  over 
which  passengers  go  to  and  from  the  cars.  Near  the  north 
end  of  this  platform  is  a  gravel  and  timber  walk,  extending 
easterly  in  a  direct  line  to  the  south  side  of  the  west  end  of 
Market  Street.  This  walk  has  been  there  some  fifteen  years^ 
and  was  constructed  of  timbers  five  by  ten  inches  set  up  edge- 
wise, and  filled  in  between  solid  with  gravel,  making  a  walk 
somewhat  elevated  above  the  ground  on  either  side.  This 
walk  was  built  by  the  railway  company,  and  kept  up  by  it, 
for  the  use  of  foot-men  coming  to  and  going  from  the  depot. 
On  the  north  side  of  Market  Street  there  is,  and  had  been  for 
some  years,  a  plank  sidewalk,  extending  from  State  Street  to 
the  railway  grounds.  This  was  used  by  many  people  passing 
to  and  from  the  depot. 

It  is  claimed  by  the  defendant  that  there  was  a  gravel  walk 
on  the  south  side  of  Market  Street,  commencing  at  the  termi- 
nation of  the  timber  and  gravel  walk  of  the  defendant,  and 
running  easterly  to  State  Street;  but  this  is  denied  by  the 
plaintiff.  The  evidence  fails  to  disclose  any  considerable 
travel  along  the  south  side  of  Market  Street.  The  testimony 
shows  that  the  bulk  of  the  foot  travel,  for  many  years,  to 
the  depot,  from  the  east,  came  along  the  plank  sidewalk  on  the 
north  side  of  Market  Street,  and  then  diagonally  across  the 
wagon-road  and  the  culvert  to  a  point  on  defendant's  timber 
walk,  near  two  trees,  and  then  on  the  timber  walk  to  the 
depot;  that  the  same  route  was  used  in  going  from  the  depot, 
not  only  by  the  public  generally,  but  by  the  station  agent 
and  other  employees  of  the  railroad. 

It  is  claimed  by  the  defendant  that  at  the  west  end  of 
Market  Street  the  railroad  company  had  for  many  years  main- 
tained a  walk,  running  nearly  north  and  south,  connecting 
the  plank  walk  on  the  north  side  of  Market  Street  with  the 
east  end  of  the  timber  and  gravel  walk  of  the  defendant. 
This  is  denied  by  the  plaintiff.  The  evidence  of  the  wit- 
nesses in  his  behalf  tended  to  show  that  at  the  time  of  the 
accident,  and  for  a  long  time  prior  thereto,  this  walk,  if  it 
ever  existed,  had  been  sunken  out  of  sight,  and  gone  out  of 
use;  also,  that  the  timber  and  gravel  walk  of  the  defendant, 
terminating  at  the  south  side  of  the  west  end  of  Market  Street, 
from  such  terminus  west  to  the  two  trees,  was  never  used  by 
passengers  to  any  great  extent,  and  at  the  time  of  the  injury 
to  plaintiff  had  gone  to  decay,  and  was  not  safe,  by  reason  of 
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fioles  in  it,  in  the  night-time,  and  had  not  been  used  for  some 
time. 

The  testimony  of  plaintiff's  witnesses  also  tended  to  show 
that  between  this  diagonal  path  and  the  west  end  of  Market 
Street,  and  north  of  the  east  end  of  the  timber  and  gravel 
ivalk,  there  was,  in  wet  weather,  a  mud-hole,  which,  at  the 
time  of  the  accident,  extended  so  far  to  the  north  as  to  crowd 
the  diagonal  path  nearer  the  culvert  hole  than  usual,  the 
travel  then  being  within  two  feet  of  it.  This  hole  was  not  bar- 
ricaded or  otherwise  guarded,  nor  was  its  presence  indicated 
by  any  light  or  other  signal. 

The  main  controversy  turns  upon  the  right  of  passengers 
coming  to  or  leaving  defendant's  train  to  use  this  diagonal  path 
■or  traveled  way.  It  was  insisted  upon  the  trial  below,  and  it 
ds  also  argued  here,  that  the  railroad  company  had  provided  a 
convenient  and  reasonably  safe  means  of  egress  from  its  cars 
and  station  by  the  way  of  the  timber  and  gravel  walk,  and  the 
oroHs-walk  from  that  to  the  plank  walk  on  the  north  side  of 
Market  Street;  that  by  so  doing  the  company  had  fulfilled  its 
whole  duty  to  the  public  and  to  its  passengers,  and  if  the 
plaintiff  was  injured  in  an  attempt  to  reach  the  village  by  some 
other  route,  he  can  have  no  remedy  against  the  defendant. 

In  accordance  with  this  theory,  the  defendant's  counsel  re- 
quested the  circuit  judge  to  charge  that  "  if  the  plaintiff  left 
the  gravel  walk,  and  went  diagonally  across  toward  the  plank 
walk,  and  in  so  doing  fell  into  this  excavation,  he  cannot  re- 
cover"; and  in  other  requests  asked  instructions  of  similar 
import.  The  court  refused  to  so  charge  the  jury,  but  in- 
etructed  them,  in  substance,  that  if  the  defendant  had,  with- 
out objection,  notice,  or  protest,  permitted  its  passengers  to 
cross  its  depot-grounds  on  this  diagonal  line  or  walk,  then  it 
was  its  duty  to  keep  its  grounds  along  and  near  such  walk  or 
way  in  reasonably  safe  condition  for  the  coming  and  going  of 
ats  passengers,  by  guards,  fences,  and  lights,  so  as  to  enable 
■such  passengers  to  avoid  any  hole  or  other  obstruction  by,  on, 
or  in  which  such  passengers  might  be  injured;  and  if  the  fact 
of  the  permission  of  such  use  was  found,  as  aforesaid,  it  made 
no  difference  that  there  was  another  and  safer  way  by  which 
the  plaintiff  might  have  passed  out;  that  if  this  diagonal  way 
had  been  a  public  and  common  way,  to  the  knowledge  of  the 
defendant,  for  any  considerable  length  of  time,  so  that  it  be- 
came one  of  the  ways,  recognized  by  the  company  and  its 
^agents,  to  go  to  and  from  its  depot,  then  it  was  its  duty  to  keep 
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it  reasonably  safe  to  go  and  come  upon,  the  same  as  it  would  a 
route  which  it  had  actually  provided;  "  and  the  simple  fact 
that  they  had  provided  another  way  by  which  every  passenger 
could  have  gone,  and  some  did  go,  is  not  a  question  at  issue 
in  this  case." 

I  find  no  conflict  in  the  evidence  as  to  the  following  facts:  — 

1.  The  hole  into  which  plaintiflT  fell  was  upon  the  station- 
grounds  of  the  defendant. 

2.  It  was  left  entirely  unguarded,  by  night  or  by  day. 

3.  The  diagonal  way  was  traveled  by  nearly  all  the  people 
coming  from  or  going  to  the  depot. 

4.  No  objection  was  ever  made  by  the  railroad  company,  or 
any  of  its  agents,  to  its  use.  The  employees  of  the  defendant 
used  it,  and  it  was  recognized  as  the  most  common  way  of  all, 
and  was,  by  usage  and  implied  permission,  at  least,  one  of  the 
regular  ways  to  and  from  the  depot. 

The  jury  were  undoubtedly  correct  in  the  finding  of  facts, 
and  the  court  was  right  in  his  theory  of  the  law. 

This  diagonal  walk  being  a  recognized  way  to  and  from  the 
depot,  it  was  the  duty  of  the  defendant  to  keep  it  reasonably 
safe:  1  Rorer  on  Railways,  476;  Smith  on  Negligence,  2d  ed., 
*126,  *188;  Cooley  on  Torts,  605;  Delaney  v.  Milwaukee  etc. 
R'y  Co.,  33  Wis.  67;  Hulbert  v.  New  York  Cent.  R.  R.  Co.,  40 
N.  Y.  145;  Dillaye  v.  New  York  etc.  R.  R.  Co.,  56  Barb.  30; 
Oaynor  v.  Old  Colony  etc.  R'y  Co.,  100  Mass.  208;  97  Am.  Dec. 
96;  Tobin  v.  Portland  etc.  R.  R.  Co.,  59  Me.  188;  8  Am.  Rep. 
415;  Hoffman  v.  New  York  etc.  R.  R.  Co.,  75  N.  Y.  605;  Cart- 
wright  V.  Chicago  etc.  R'y  Co.,  52  Mich.  606;  50  Am.  Dec.  274. 

The  hole  in  question  was  near  enough  this  diagonal  walk,  if 
the  testimony  upon  the  part  of  the  plaintiff  was  accepted  by 
the  jury  that  a  person  traveling  the  same  might,  by  making  a 
false  step,  or  by  stumbling  from  the  path,  fall  into  it.  In  such 
case  the  defendant  would  be  liable  for  the  injury,  if  proper 
care  was  exercised  by  the  plaintiflf:  Hardcastle  v.  South  York- 
shire R'y  etc.  Co.,  4  Hurl.  &  N.  67;  Barnes  v.  Ward,  9  Com.  B. 
392;  Hadley  v.  Taylor,  L.  R.  1  Com.  P.  53;  Cooley  on  Torts, 
660;  Wood  on  Nuisances,  sec.  271;  1  Addison  on  Torts,  sec.  245; 
Picicard  v.  Smith,  10  Com.  B.,  N.  S.,  470;  Bishop  v.  Bradford 
Charity  Trustees,  1  El.  &  E.  697;  Wilkinson  v.  Fairrie,  32 
L.  J.  Ex.  73;  Sinks  v.  South  Yorkshire  R'y  etc.  Co.,  32  L.  J. 
Q.  B.  26;  Hounsell  v.  Smyth,  29  L.  J.  Com.  P.  203;  Wettor  v. 
Dunk,  4  Fost.  &  F.  298;  Indermaur  v.  Dam^a,  h.  R.  1  Com.  P. 
274. 


404  Cross  v.  Laze  Shore  etc.  R'y  Co.  [Mich. 

The  situation  of  this  hole,  its  proximity  to  the  traveled  path, 
and  whether  the  plaintiff  was  negligent  in  falling  into  it,  were 
questions  of  fact  for  the  jury,  and  were  properly  submitted 
to  them. 

The  court  did  not  err  in  instructing  the  jury  that  it  was  a 
question  of  fact  for  them  to  determine,  if  they  found  this 
diagonal  way  a  common  one,  and  the  defendant  permitted 
passengers  to  use  it,  whether  or  not  the  defendant  should  have 
kept  some  guide,  guard,  or  light,  or  some  way  by  which  a 
man  would  be  kept  out  of  it.  It  was  for  the  jury  to  locate 
this  hole  in  its  relation  to  the  pathway;  and  if  they  found  it 
80  near  the  way  that  a  man,  in  the  "  ordinary  aberrations  of 
travel,"  might  fall  into  it,  then,  as  a  matter  of  law,  it  should 
have  been  guarded. 

The  defendant  cannot  complain,  because,  under  all  the  evi- 
dence, this  hole  was  upon  the  station-grounds  of  the  company, 
and  near  enough  to  be  dangerous  to  persons  traveling  the 
diagonal  way  at  night.  The  court  could  have  safely  told  the 
jury  that,  if  they  found  this  way  recognized  and  permitted  by 
the  railroad  company,  it  was  negligence  in  the  defendant  leav- 
ing it  in  the  condition  it  was. 

There  was  no  error  in  the  admission  of  evidence.  The  tes- 
timony of  the  civil  engineer  (Davis)  that  this  hole  was  a  dan- 
gerous place,  and  needed  protection,  comes  squarely  within 
the  rule  settled  in  this  state  in  the  case  of  Laughlin  v.  Street 
R'y  Co.,  62  Mich.  220. 

Mrs.  Cole,  who  was  injured  at  the  same  time  by  falling  into 
this  same  hole,  was  not  called  by  the  plaintiff  as  a  witness  in 
his  behalf,  and  she  did  not  testify  upon  the  trial.  The  de- 
fendant's counsel  requested  the  court  to  charge  the  jury  "  that 
the  failure  of  the  plaintiff  to  call  Mrs.  Cole — the  unexplained 
failure — is  a  matter  that  the  jury  may  take  into  consideration 
as  to  whether  or  not  her  testimony  would  have  hurt  plaintiff 
if  he  had  called  her." 

The  court  refused  to  so  charge,  and  said:  "It  would  be,  in 
my  opinion,  equally  forcible  if  the  other  side  should  ask  me 
to  charge  that  because  the  defendant  failed  to  bring  Mrs.  Cole 
here,  her  evidence  would  have  been  against  them,  and  she 
would  swear  as  Cross  has.  The  presumption  is  as  much  one 
way  as  the  other." 

We  think  the  court  was  correct  in  his  refusal,  and  right  as 
to  the  presumption.  If  she  was  within  reach  of  the  process  of 
the  court,  either  party  had,  as  far  as  the  record  shows,  equal 
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facilities  for  bringing  her  into  court  as  a  witness;  and  the  mere 
fact  that  either  failed  to  do  so  raised  no  presumption  that  she 
would  testify  against  their  particular  theory  of  the  accident. 
Bat  there  was  nothing  to  show  that  she  was  accessible  as  a 
witness.  The  counsel  for  the  defendant  had  the  right  to  make 
such  proper  comments  upon  her  absence  as  the  facts  warranted, 
but  he  had  no  right  to  call  upon  the  court  to  instruct  the  jury 
that  her  absence  militated  against  the  plaintiff,  or  that  they 
might  guess  that  she  was  not  called  by  him  because  her  ver- 
sion of  the  transaction  would  have  hurt  his  case. 

Neither  do  we  think  that  the  story  told  by  the  court  had 
any  tendency  to  injure  the  defendant.  The  propriety  of  it 
may  well  be  doubted,  but  we  are  not  prepared  to  hold  that  its 
recital  or  application  was  harmful  error. 

The  case,  under  the  conceded  facts,  seems  to  be  a  plain  one, 
and  we  have  no  doubt  that  the  finding  of  the  jury  was  cor- 
rect, and  the  case  fairly  tried  and  correctly. submitted,  under 
the  law,  by  the  court. 

The  judgment  is  therefore  affirmed,  with  costs. 


Rail  WAT  Companies.  —  As  to  the  duty  of  railway  companies  to  keep  their 
stations  and  grounds  in  a  safe  condition  for  the  use  of  their  patrons  and  the 
public:  Missouri  P.  B'y  Co.  v.  Neiswanger,  41  Kan.  621;  ante,  p.  304. 

Neglioencb  is  Obdinarilt  a  Questiom  to  be  decided  by  a  jury:  Bridger 
V.  AshviUe  etc.  R.  R  Co.,  27  S.  C.  466;  post,  p.  653,  and  note;  Durbin  v.  Ore- 
gon etc  B.  E.  <L'  N.  Co.,  17  Or.  6;  11  Am.  St.  Rep.  778,  and  cases  collected 
in  note  785. 

Experts,  Who  abb,  and  rw  What  Cases  Expert  Testimony  is  admis- 
sible: Note  to  Hammond  v.  Woodman,  66  Am.  Dec.  228-246;  Smith  v.  5Aer- 
vjood  Toionahip,  62  Mich.  160;  Laughlin  v.  8ireet  R'y  Co.,  62  Id.  220. 
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Public  Lands  —  Swamp-land  Act  —  State  Patent.  —  The  act  of  Con- 
gress of  September  28,  1850,  known  as  the  swamp-laud  act,  conveyed  to 
eawjh  of  the  states  respectively  in  fee  all  lands  within  the  purview,  and 
title  thereto  vested  in  the  state  from  the  date  of  such  act;  and  the  patent 
which  afterwards  issued  for  such  land  is  only  evidence  of  the  grant,  and 
not  of  the  date  on  which  the  grant  took  eflfect. 

Public  Lands  —  Swamp-land  Act  —  Rsservations  for  Light-house  Pub- 
poses.  —  Reservations  made  by  the  commissioner  of  the  general  land- 
oflBce,  after  the  act  of  Cccgress  of  September  28,  1850,  known  as  the 
swamp-land  act,  went  into  effect,  from  the  lands  granted  by  such  act 
for  light-house  purposes,  are  null  and  void. 
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Public  Lands  — Navigable  Water—  Hunting  Rights.  —  Where,  at  the 
time  of  the  passage  of  the  swamp-land  act,  by  Congress,  on  September 
28,  1850,  there  was  a  shore  between  snch  lands  in  Michigan  and  Laka 
Erie  which  separated  such  land  from  the  lake,  but  since  that  time  the 
waters  from  the  lake  have  forced  a  way  through  such  shore  and  con- 
verted such  swamp-land  into  a  bay,  and  such  land,  covered  by  navigable 
water,  has  been  patented  to  the  state,  and  by  it  patented  to  an  individ- 
nal,  his  title  so  acquired  is  subject  only  to  the  public  right  of  navigation 
so  long  as  he  allows  the  bay  to  remain  part  of  the  lake,  and  he  has  the 
exclusive  right  to  use  the  waters  of  such  bay  for  the  purpose  of  shooting 
wild  fowl  thereon. 

Public  Lands  —  Hunting  Rights.  —  The  grant  of  swamp  and  overflowed 
lands  under  act  of  Congress  of  September  28,  1850,  was  eflfective  to  vest 
title  to  submerged  land,  and  a  state  patent  passed  such  title  as  it  had; 
and  if,  prior  to  its  date,  a  portion  of  such  land  had  become  submerged 
by  the  slow  and  imperceptible  encroachments  of  the  waters  of  the  Great 
Lakes,  the  state  would  still  be  the  owner,  and  could  grant  the  bed  of  the 
lake  to  its  patentee,  so  as  to  invest  him  with  the  exclusive  right  of  fowl- 
ing thereon,  so  long  as  such  grant  did  not  interfere  with  private  vested 
rights. 

HvNTiMo  Rights.  —  Evbrt  Pebson  has  an  Equal  Right  of  taking,  for 
his  own  use,  all  creatures  fit  for  food  that  are  wild  by  nature,  so  long  as 
he  does  no  injury  to  another's  rights;  but  as  every  person  has  the  right 
of  exclusive  dominion  as  to  the  lawful  use  of  land  owned  by  him,  no 
other  can  hunt  or  sport  upon  his  land  but  by  his  consent.  He  has  the 
exclusive  right  of  hunting  and  sporting  upon  his  own  land,  whether  it  be 
upland  or  covered  with  water. 

/.  R.  Rauchy  C.  R.  Whitman,  I.  P.  Christiancy,  A.  C  Angell, 
William  H.  Wells,  and  I.  C.  Walker,  for  the  appellant. 

George  M.  Landon,  I.  R.  Grosvenor,  and  F.  A.  Baker,  for  the 
plaintiff. 

Champlin,  J.  This  is  an  action  for  trespass  upon  land 
covered  with  water,  situated  on  fractional  section  11  north  of 
private  claim,  township  7  south,  range  9  east. 

The  declaration  alleges  that  defendant  broke  and  entered 
plaintiff's  close,  and  with  his  boat,  oars,  and  paddle,  in  rowing 
and  punting,  broke  down  and  destroyed  the  wild  rice  and  grass 
there  growing,  and  with  his  gun  shot  at,  wounded,  and  killed 
and  frightened  away  the  wild  ducks  and  other  game  there 
resting  and  feeding,  and  other  injuries,  etc. 

The  defendant  pleaded  the  general  issue,  and  gave  notice 
that  he  would  show  that  the  premises  upon  which  the  injuries 
were  supposed  to  have  been  committed  were  a  common  high- 
way, and  free  to  defendant,  and  by  virtue  thereof,  and  in  use 
thereof,  he  did  all  and  singular  the  acts  complained  of,  as  he 
lawfully  might. 

Upon  the  trial  of  the  cause  in  the  circuit  court  a  patent  was 
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offered  in  evidence  from  the  United  States  to  the  state  of 
Michigan  covering  the  land  in  question,  purporting  to  be  exe- 
cuted in  conformity  to  the  act  of  Congress  of  the  United  States, 
of  date  September  28,  1850,  granting  land  to  the  state  of  Ar- 
kansas and  other  states,  to  reclaim  the  swamp-lands  within 
their  limits,  to  the  introduction  of  which  in  evidence  objection 
was  made,  for  the  reason  that  the  patent,  which  bore  date  the 
sixteenth  day  of  August,  1882,  was  issued  without  legal  au- 
thority. The  objection  was  overruled,  and  the  patent  ad- 
mitted. It  recited  that  the  lands  thereby  conveyed  had  been 
selected  pursuant  to  the  provisions  of  said  act.  The  ruling  of 
the  court  is  assigned  as  error. 

It  is  claimed  by  counsel  that  the  want  of  legal  authority  to 
issue  the  patent  consists  in  the  fact  that,  prior  to  its  issue,  thes 
land  in  question  was  reserved  for  light-house  purposes.  But 
no  such  fact  appeared  at  the  time  the  patent  was  offered  ia 
evidence,  and  the  reason  of  its  invalidity  was  not  then  stated. 

There  are  two  sufficient  answers  to  the  objection:  1.  Ther& 
is  no  competent  evidence  in  the  case  that  the  land  was  ever 
reserved  for  light-house  purposes.  A  map  was  introduced  of  a 
survey  made  by  William  Ives,  deputy  surveyor  of  the  United 
States,  upon  which  certain  lands  lying  along  the  shore  of  Laka 
Erie  were  shaded  green,  and  such  shading  covered  the  locus  ii% 
quo  the  shooting  was  claimed  to  have  been  done,  and  upon  the 
margin  of  this  map  there  appears  the  following  memorandum: 
"The  tracts  embraced  in  the  green  shade  are  reserved  for 
light-house  purposes.  See  commissioner's  letter,  June  14^, 
1852." 

Another  map  was  introduced  from  the  office  of  the  register 
of  deeds  of  the  county  of  Monroe  of  the  same  survey,  but  upon 
a  reduced  scale,  concerning  which  counsel  for  defendant  asked 
the  witness  S.  M.  Bartlett,  a  surveyor:  "What  does  this  green 
shade  indicate?  What  lands?"  To  which  he  replied :  "Land* 
resurveyed  for  light-house  purposes."  This  was  all  the  evi- 
dence upon  that  point.  It  is  needless  to  say  that  it  fell  far 
short  of  proving  it. 

Had  it  been  proved  that  these  green-shaded  lands  had  beeof 
reserved  in  1852  for  light-house  purposes,  it  would  not  have 
affected  the  validity  of  the  patent.  These  lands  were  granted 
by  the  act  of  September  28,  1850,  by  the  general  government. 
to  the  state  of  Michigan,  and  the  title  vested  in  the  state  at 
that  date,  and  the  reservation,  if  any  was  made  in  1852,  was 
of  no  legal  validity.     The  patent  issued  in  1882  was  simplj 
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eyidence  of  the  previous  grant,  which  took  effect  when  the  act 
of  Congress  became  a  law. 

Plaintiff  introduced  in  evidence  a  patent  from  the  state  of 
Michigan  to  William  G.  Sterling,  and  claims  title  through  this 
patent. 

Considerable  evidence  was  introduced  showing  the  present 
character  of  the  land  in  dispute,  from  which  it  pretty  conclu- 
ravelj  appears  that  it  bears  the  description  of  lands  granted 
by  act  of  Congress  as  "marsh  and  overflowed  lands." 

Plaintiff^s  testimony  tended  to  show  that,  at  the  time  of  the 
survey  in  1850,  there  was  a  shore  of  Lake  Erie  running  along 
continuously  eastwardly  of  the  place  where  defendant  was 
when  he  did  the  shooting,  a  distance  of  more  than  two  hun- 
dred feet,  consisting  of  a  sand  bank,  upon  which  grew  a  few 
trees  and  bushes.  East  of  this  bank  was  Lake  Erie,  and  west 
of  it  there  was  an  extensive  marsh,  grown  up  with  weeds,  wild 
rice,  and  rushes,  and  mostly  covered  with  shallow  water. 
Through  this  marsh  ran  what  was  known  as  Sandy  Creek, 
and  about  eleven  chains  to  the  southwardly  from  where  the 
trespass  is  alleged  to  have  been  committed,  there  was  a  port- 
age over  this  bank  to  Sandy  Creek.  The  existence  of  this 
portage  was  proved,  and  seems  not  to  have  been  disputed. 
The  fact  that  there  was  such  portage  is  pretty  conclusive  proof 
that  in  1850  this  bank  spoken  of  formed  a  continuous  shore 
where  now  appears  open  water.  At  some  time  since  1850,  but 
at  what  particular  period  the  testimony  does  not  establish, 
the  waters  of  Lake  Erie  have  penetrated  through  this  bank, 
and  made  a  passage,  at  first  narrow,  but  increasing  in  width 
year  by  year  by  the  action  of  the  water,  so  that  the  shore  line, 
consisting  of  a  sand  bank,  has  been  thrown  backward  and 
inward,  and  has  formed  a  well-defined  bay,  with  a  distance 
of  over  fifteen  hundred  feet  from  headland  to  headland.  The 
shore  or  boundary  between  the  lake  and  marsh  does  not  form 
a  continuous  line,  but  leaves  an  opening  at  the  western  ex- 
tremity of  the  bay,  through  which  the  waters  of  the  lake  unite 
with  those  of  Sandy  Creek.  This  opening  is  about  759  feet 
wide,  and  is  known  as  the  Cut- 
There  was  a  large  amount  of  testimony  introduced  to  show 
that  this  bay,  as  well  as  Sandy  Creek,  was  navigable  water, 
and  in  the  disposition  made  of  the  case  in  the  court  below  the 
fact  was  conceded  that  it  was  navigable,  and  used  as  such, 
and  I  shall  consider  that  fact  as  established. 

It  is  also  a  conceded  fact  that  defendant  was  in  a  boat  in 
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the  navigable  waters  of  the  bay.  and  by  the  aid  of  some  rashes 
that  grew  up  through  the  water,  and  a  structure  called  a  hide, 
and  several  artificial  ducks  as  decoys,  was  engaged  in  shoot- 
ing wild  ducks  upon  the  premises  covered  by  plaintiff's  patent; 
that  he  was  requested  to  desist,  and  leave  the  premises,  by 
plaintiflF,  through  his  agent,  but  refused  so  to  do,  claiming  the 
right  to  be  where  he  was,  and  to  shoot  ducks  and  game,  be- 
cause he  was  in  the  navigable  waters  of  Lake  Erie. 

A  point  is  made  by  counsel  for  defendant  that  at  the  time 
the  state  issued  its  patent  for  this  land  in  1883,  the  shore 
had  washed  away,  and  the  bay  existed  as  a  part  of  the  waters 
of  Lake  Erie,  and  the  mere  grant  of  the  land  could  convey  no 
greater  rights,  as  to  fishing  and  shooting,  to  the  grantee  than 
the  grantor  had. 

It  seems  to  me  that  plaintiff  is  unaffected  by  the  changed 
condition  of  the  shore.  In  my  opinion,  the  grant  was  effective 
to  pass  the  title  to  the  submerged  land.  The  patent  from  the 
state  passed  such  title  as  it  had;  and  if,  prior  to  its  date,  a  por- 
tion of  the  land  had  become  submerged  by  the  slow  and  im- 
perceptible encroachments  of  the  waters  of  the  lake,  the  state, 
unlike  a  private  person,  still  would  be  the  owner,  and  could 
grant  the  bed  of  the  lake  to  whom  it  chose,  so  long  as  such 
grant  did  not  interfere  with  private  vested  rights:  Smith  v. 
Levinus,  8  N.  Y.  472.  Under  other  circumstances  it  might  re- 
quire some  legislation  to  authorize  the  governor  to  convey ;  but 
with  regard  to  swamp-lands,  the  legislature  had  already  pro- 
vided for  their  disposition:  Laws  1851,  p.  322;  Laws  1858,  p. 
169;  Laws  1869,  p.  164.  Especially  could  the  state  pass  the  title 
when  the  land  was  received  by  it  as  swamp  a:id  overflowed 
lands;  for,  as  remarked  by  Mr.  Justice  Field  in  Savings  Union 
V.  Irwin,  28  Fed.  Rep.  708,  712:  "Th  >  act  of  1850  grants  swamp 
and  overflowed  lands.  Swamp-lands,  as  distinguished  from 
overflowed  lands,  may  be  considered  such  as  require  drainage 
to  fit  them  for  cultivation.  Overflowed  lands  are  those  which 
are  subject  to  such  periodical  or  frequent  overflows  as  to  re- 
quire levees  or  embankments  to  keep  out  the  water,  and  ren- 
der them  suitable  for  cultivation.  It  does  not  make 'any 
difference  whether  the  overflow  be  by  fresh  water,  as  by  the 
rising  of  rivers  or  lakes,  or  by  the  flow  of  the  tides.  When 
drainage,  reclamation,  or  leveeing  is  necessary  to  enable  the 
farmer  to  use  them  for  some  of  the  ordinary  purposes  of  hus- 
bandry, the  lands  are  within  the  terms  of  the  act  of  Congress, 
and  the  title  passed  by  it  to  the  state." 
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And  again,  in  Wright  v.  Roseherry,  121  U.  S.  496,  he  said : 
"  The  object  of  the  grant,  as  stated  in  the  act,  was  to  enable 
the  several  states  to  which  it  was  made  to  construct  the  neces- 
sary levees  and  drains  to  reclaim  the  lands The  early 

reclamation  of  the  lands  was  of  great  importance  to  the  states, 
not  only  on  account  of  their  extraordinary  fertility  when  once 
reclaimed,  but  for  the  reason  that  until  then  they  were  the 
causes  of  malarial  fevers  and  diseases  in  the  neighborhood," 

Can  it  be  doubted  that  plaintiff  has  the  right  to  construct  a 
levee  or  embankment  along  the  original  shore  line,  and  thus 
exclude  the  water  and  the  public  from  his  premises?  The 
very  purpose  Congress  had  in  view  when  it  granted  the  lands 
was  that  the  swamps  should  be  drained,  and  the  overflowed 
lands  reclaimed;  and  the  act  contains  a  proviso,  "that  the 
proceeds  of  said  lands,  whether  from  sale  or  by  direct  appro- 
priation in  kind,  shall  be  applied  exclusively,  as  far  as  neces- 
sary, to  the  purpose  of  reclaiming  said  lands  by  means  of 
levees  and  drains  aforesaid." 

The  state  received  these  lands  clothed  with  this  trust  de- 
clared in  the  body  of  the  act.  How  far  it  has  discharged  such 
trust  is  a  question  I  shall  not  enter  upon. 

It  may  be  remarked,  however,  that  Congress  had  not  the  re- 
motest intention  of  granting  these  lands  for  game  preserves,  to 
be  bought  up  and  controlled  by  individuals  or  clubs.  While 
I  have  no  doubt  that  plaintiff  may,  for  the  purpose  of  reclaim- 
ing this  land,  construct  levees  or  embankments,  and  thus  shut 
out  the  waters  of  Lake  Erie,  and  the  public  as  well,  yet,  while 
he  permits  it  to  remain  as  a  part  of  the  navigable  water  of 
Lake  Erie,  there  is  an  implied  license  to  the  public,  under 
which  the  public  have  the  right  to  navigate  the  same,  and  to 
exercise  all  such  rights  as  are  incident  to  navigation,  and  it  is 
also  subject  to  such  rights  as  the  public  have  in  the  navigable 
waters  of  the  state. 

The  plaintiff  claims  the  exclusive  right  of  hunting  within 
the  territory  covered  by  his  patent  from  the  state.  He  founds 
this  right  upon  his  proprietary  interests  in  the  soil  under  the 
water.  He  does  not  deny,  so  long  as  the  premises  remain  in 
their  present  condition,  that  the  public  have  a  right  of  naviga- 
tion over  his  land,  but  he  claims  such  right  is  a  mere  ease- 
ment, and  extends  simply  to  a  right  of  passage  over  his  lands 
in  such  vessels  as  are  capable  of  navigating  the  water  over  the 
same.  He  insists  upon  the  exclusive  right  to  hunt  and  to  cap- 
ture all  wild  game  while  on  his  own  premises,  and  that  this 
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right  of  capture  is  as  much  a  right  of  property  as  the  right  to 
make  any  other  use  of  his  own  premises.  He  cites,  in  support 
of  these  propositions,  the  following  authorities:  Moore  v.  San- 
borne,  2  Mich.  519;  59  Am.  Dec.  209;  Thunder  Bay  Booming 
Co.  V.  Speechly,  31  Mich.  336,  342;  18  Am.  Rep.  184;  Lorman 
V.  Benson,  8  Mich.  18;  77  Am.  Dec.  435;  Rice  v.  Ruddiman,  10 
Mich.  125;  Grand  Rapids  Booming  Co.  v.  Jarvis,  30  Id.  319; 
Attorney- General  v.  Evart  Booming  Co.,  34  Id.  474;  Ewing 
V.  Colquhoun,  L.  R.  2  App.  C.  839;  Walker  v.  Board  etc.,  16 
Ohio,  544;  Braxon  v.  Bressler,  64  111.  488;  June  v.  Purcell,  36 
Ohio  St.  396;  Ross  v.  Faust,  54  Ind.  471;  23  Am.  Rep.  655; 
Berry  v.  Snyder,  3  Bush,  266,  285;  96  Am.  Dec.  219;  Overman 
V.  May,  35  Iowa,  89;  Washington  Ice  Co.  v.  Shortall,  101  IlL  46; 
40  Am.  Rep.  196;  McFarlin  v.  Essex  Co.,  10  Gush.  309;  Adams 
V.  Pease,  2  Conn.  484;  Cooley  on  Torts,  329;  Waters  v.  Lilley,  4 
Pick.  145;  16  Am.  Dec.  333;  Goff  v.  Kilts,  15  Wend.  550; 
Blades  v.  Higgs,  12  Com.  B.,  N.  S.,  501;  13  Id.  866;  Ferguson 
y.  Miller,  1  Cow.  243;  13  Am.  Dec.  519;  Gillet  v.  Mason,  7 
Johns.  16;  Gould  on  Waters,  sees.  93  a,  158,  159. 

The  defendant's  counsel  contend  that,  the  bay  being  navi- 
gable, and  free  to  the  public  for  passage,  the  defendant,  as  one 
of  the  public,  had  a  right  to  go  upon  the  waters,  and  shoot  as 
he  did;  that  the  entry  upon  the  bay  in  his  boat  was  no  tres- 
pass; that  having  the  right,  as  one  of  the  public,  to  pass  over 
these  waters,  and  to  be  where  he  was,  he  had  the  right  to  fish 
in  them,  to  shoot  from  his  boat  wild  ducks  flying  over  them 
from  the  open  lake,  and  to  anchor  his  decoys  to  attract  such 
ducks;  that  the  ownership  of  the  soil  is  a  qualified  ownership, 
subject  to  the  public  and  common  right  of  passage,  fishing, 
and  shooting  wild  birds.  In  support  of  this,  he  cites  the  fol- 
lowing authorities:  Pearce  v.  Scoicher,  L.  R.  9  Q.  B.  D.  162; 
Westony.  Sampson,  8  Cush.  347;  54  Am.  Dec.  764;  Martin  v. 
Waddell,  16  Pet.  367;  Smith  v.  State,  18  How.  74;  Collins  v. 
Benbury,  3  Ired.  277;  38  Am.  Dec.  722;  Browne  v.  Kennedy, 
5  Har.  &  J.  195;  9  Am.  Dec.  503;  State  v.  Franklin  Falls  Co., 
49  N.  H.  240;  6  Am.  Rep.  513;  Carson  v.  Blazer,  2  Binn.  475; 
4  Am.  Dec.  463;  Sloan  v.  Biemiller,  34  Ohio  St.  492. 

We  have  not  been  cited  to  any  adjudicated  case  where  this 
question  has  arisen.  Both  parties  have  presented  it  on  the 
analogies  of  the  right  to  fish  in  public  navigable  waters;  and 
counsel  for  both  parties  insist  that,  if  the  case  is  to  be  governed 
by  the  right  of  fishing,  it  should  be  decided  for  their  clients. 
Both  appeal  to  the  doctrine  of  the  common  law,  and  find  their 


412  Sterling  v.  Jackson.  [Mich. 

vindication  in  its  precepts.  One  asks  for  the  application  of 
the  doctrine  of  the  right  of  fishing  in  navigable  waters  where 
the  tide  ebbs  and  flows;  and  the  other  is  best  suited  with  the 
common  law  as  applied  to  non-tidal  or  fresh-water  streams. 

While  the  questions  of  fishing  and  hunting  are  in  principle 
somewhat  analogous,  yet  they  have  always,  in  England,  been 
treated  as  separate  subjects  of  legislation  and  regulation.  The 
forest  and  game  laws  of  England  have  always  been  treated 
under  a  separate  code,  distinguished  for  its  tyrannical  inhibi- 
tion of  the  common  rights  of  the  subject,  and  detestable  for 
the  cruel  punishments  inflicted  for  trivial  off'enses:  2  Bla. 
Com.  411  et  seq.;  Com.  Dig.,  tit.  Justices  of  the  Peace,  B, 
43,  45-49.  The  common  law,  which  recognized  the  right 
of  hunting  and  of  property  in  wild  animals  to  be  a  royal  pre- 
rogative, and  to  vest  in  the  king,  has  no  existence  in  this  coun- 
try, where  no  king  and  no  royal  prerogative  exist.  Here  the 
sovereign  power  is  in  the  people,  and  the  principle,  founded 
upon  reason  and  justice,  obtains,  that  by  the  law  of  nature 
every  man,  of  whatever  rank  or  station,  has  an  equal  right  of 
taking,  for  his  own  use,  all  creatures  fit  for  food  that  are  wild 
by  nature,  so  long  as  he  does  no  injury  to  another's  rights. 
Laws  have  been  passed  to  protect  game  during  certain  seasons, 
with  a  view  to  their  preservation,  but  none  denying  the  right 
of  any  person  to  capture  or  kill  game  in  the  allotted  season. 
This  right  is  restricted  only  as  to  place. 

Since  every  person  has  the  right  of  exclusive  dominion  as 
to  the  lawful  use  of  the  soil  owned  by  him,  no  man  can  hunt 
or  sport  upon  another's  land  but  by  consent  of  the  owner.  It 
will  be  conceded  that  the  owner  of  lands  in  this  state  has  the 
exclusive  right  of  hunting  and  sporting  upon  his  own  soil. 
Whatever  may  be  the  view  entertained  when  the  land  belongs 
to  the  United  States  or  to  the  state,  there  can  be  no  question 
when  the  land  passes  to  the  hands  of  private  owners. 

The  defendant  claims  that  he  had  the  right  to  shoot  the  wild 
fowl  from  his  boat,  because,  as  the  waters  were  navigable 
where  he  was,  he  had  the  right  to  be  there;  that  there  being 
no  property  in  wild  fowl  until  captured,  if  he  committed  no 
trespass  in  being  where  he  was,  no  action  will  lie  against  him 
for  being  there  and  shooting  the  wild  duck.  There  is  a  plausi- 
bility in  the  position,  which,  considered  in  the  abstract,  is 
quite  forcible,  and,  if  applied  to  waters  where  there  is  no  pri- 
vate ownership  of  the  soil  thereunder,  would  be  unanswer- 
able.    But,  so  far  as  the  plaintiff  is  concerned,  defendant  had 
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no  right  to  be  where  he  was,  except  for  the  purpose  of  pursu- 
ing the  implied  license  held  out  to  the  public  of  navigating 
ihe  waters  over  his  land.  So  long  as  that  license  continued, 
he  could  navigate  the  water  with  his  vessel,  and  do  all  things 
incident  to  such  navigation.  He  could  seek  the  shelter  of  the 
bay  in  a  storm,  and  cast  his  anchor  therein;  but  he  had  no 
right  to  construct  a  hide,  nor  to  anchor  his  decoys  for  the  pur- 
pose of  attracting  ducks  within  reach  of  his  shotgun.  Such 
acts  are  not  incident  to  navigation,  and  in  doing  them  de- 
fendant was  not  exercising  the  implied  license  to  navigate  the 
waters  of  the  bay,  but  they  were  an  abuse  of  such  license. 

The  same  claim,  that  the  defendant  was  where  he  had  a 
right  to  be  when  he  did  the  shooting,  was  made  in  the  case  of 
Carrington  v.  Taylor,  11  East,  571.  That  was  an  action  on 
the  case.  The  plaintiff  was  possessed  of  a  certain  place  pre- 
pared with  suitable  and  proper  conveniences  for  decoying  and 
catching  wild  fowl,  commonly  called  a  decoy,  and  had  been 
accustomed  to  catch  wild  ducks,  etc.,  in  his  decoy,  which  was 
situated  on  one  of  the  salt  creeks,  called  the  Blackwater 
River,  where  the  tide  ebbed  and  flowed.  The  defendant 
sought  his  livelihood,  in  part,  by  shooting  wild  fowl  from  his 
boat  on  the  water,  for  which  boat,  with  small  arms,  he  had  a 
license.  The  only  proof  of  the  disturbance  by  the  defendant 
was,  that,  he  being  out  in  his  boat  shooting  wild  fowl  in  a  part 
of  the  open  creek,  first  fired  his  fowling-piece  within  about  a 
quarter  of  a  mile  of  the  plaintiflF's  decoy,  when  two  or  three 
hundred  wild  fowl  came  out;  and  afterwards  approached 
nearer,  and  fired  again  at  a  wild  fowl  upon  the  wing,  at  the 
distance  of  about  two  hundred  yards  and  upwards  from  the 
decoy-pond,  when  he  killed  several  widgeons,  and  immedi- 
ately upon  the  noise  of  the  gun  four  or  five  hundred  wild  fowl 
took  flight  from  the  pond,  but  it  did  not  appear  that  he  fired 
into  the  decoy.  The  learned  judge  left  this  as  evidence  ta 
the  jury  of  a  willful  disturbance  of  the  plaintiff's  decoy  by 
the  defendant,  for  which  this  action  would  lie.  The  jury 
found  a  verdict  for  plaintiff.  On  a  motion  to  set  this  verdict 
aside  as  being  against  law  and  evidence,  counsel  for  defend- 
ant claimed  that,  the  defendant  having  a  right  to  shoot  at  the 
wild  fowl  in  the  place  where  he  was,  which  was  an  open  creek 
or  arm  of  the  sea,  where  the  tide  flowed  and  reflowed,  and  not 
having  gone  upon  the  plaintiff's  land,  nor  fired  into  his  decoy 
at  the  birds  there,  the  verdict  should  be  set  aside.  The  court, 
however,  said  that  they  saw  no  ground  for  disturbing  the  ver-^ 
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diet  in  point  of  law,  and  that  the  evidence  was  proper  to  be 
left  to  the  jury. 

Another  case  is  that  of  Keehle  v.  Hickeringill,  11  Mod.  73, 
130;  3  Salk.  9;  and  Holt,  73,  130.  It  is  also  reported,  from 
Lord  Holt's  MS.,  in  11  East,  574.  The  action  was  trespass  on 
the  case  for  disturbing  plaintiflF's  decoy.  The  defendant  was 
lord  of  a  manor,  and  had  a  decoy;  and  the  plaintiff  had  also 
made  a  decoy  upon  his  own  ground,  which  was  next  adjoining 
to  defendant's  ground  and  pretty  near  also  to  defendant's  de- 
coy, and  therein  the  plaintiff  had  decoy  and  other  ducks, 
whereof  he  made  considerable  profit.  It  appears  from  the 
report  of  the  case  in  Holt,  73,  that  the  defendant  was  upon 
his  own  land  when  he  shot  off  his  gun.  The  declaration  al- 
leged that  defendant  resorted  to  the  head  of  plaintiff's  pond, 
and  there  discharged  six  guns  laden  with  gunpowder,  and 
with  the  noise  and  stench  drove  away  the  wild  fowl  then  being 
in  plaintiff's  pond,  with  design  to  damnify  the  plaintiff,  and 
to  frighten  away  his  wild  fowl  from  his  decoy.  It  was  held 
the  action  would  lie. 

The  same  principle  is  maintained  by  the  supreme  court  of 
Ohio  in  State  v.  Shannon,  36  Ohio  St.  423;  38  Am.  Rep.  599. 
The  court  declared  the  right  of  private  ownership  in  the  bed 
of  the  Sandusky  River  to  be  in  the  riparian  proprietor.  In 
this  case.  Shannon  was  arrested  for  violation  of  a  statute  which 
made  it  penal  for  any  person  who,  having  received  written  or 
verbal  notice  from  any  owner  of  inclosed  and  improved  lands, 
or  any  lands,  the  boundaries  of  which  are  defined  by  stakes, 
posts,  watercourses,  or  marked  trees,  not  to  hunt  thereon,  should 
shoot  at,  kill,  or  pursue,  with  such  intent,  on  such  lands,  any 
of  the  birds  or  game  mentioned  in  the  act  concerning  game, 
or  upon  any  land  upon  which  a  notice  is  posted  in  a  conspicu- 
ous place  that  '*  no  shooting  or  hunting  allowed  on  these  prem- 
ises." The  complaint  charged  Shannon  with  shooting  and 
killing  wild  ducks  on  the  land  of  Tindall,  situate  in  said 
county,  etc. 

Tindall  was  the  owner  of  land  bounded  on  one  side  by 
the  Sandusky  River,  a  navigable  stream;  and  Shannon,  on 
the  29th  of  October,  1877,  when  the  killing  of  wild  duck 
was  not  prohibited  by  statute,  was  in  a  skiff  on  Sandusky 
River,  between  the  middle  thereof  and  the  shore  owned  by 
Tindall,  from  which  position  he  shot  and  killed  wild  ducks 
swimming  in  and  flying  over  the  water  between  said  shore 
and  the  middle  of  the  river.     Boards   inscribed    in   legible 
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English  characters,  "No  shooting  or  hunting  allowed  on  these 
premises,"  were  set  up  in  conspicuous  places  on  the  shore,  and 
Shannon  had  been  notified  by  Tindall  not  to  shoot  or  hunt  on 
his  lands.  The  position  occupied  by  Shannon  on  the  river 
was  within  the  limits  of  navigation  as  used  by  boats  and  other 
water-craft  engaged  in  commerce,  and  the  public  generally 
had  been  accustomed  to  fish  and  kill  wild  ducks  in  the  same 
location  upon  the  river,  Mcllvaine,  C,  J.,  in  delivering  the 
opinion,  said:  "It  is  claimed,  however,  that  this  statute  was 
not  intended  to  protect  lands  covered  by  the  waters  of  a  navi- 
gable river.  A  majority  of  the  court  can  see  no  grounds  upon 
which  lands  covered  by  navigable  streams  should  be  excluded. 
They  are  as  much  the  subject  of  private  ownership  as  unnavi- 
gable  streams.  There  is  no  distinction  between  them  made 
by  the  terms  of  the  statute.  True,  navigable  streams,  in  this 
state,  are  declared  to  be  public  highways;  but  the  right  to  use 
a  public  highway  is  not  abridged  by  protecting  the  owner  o^ 
the  fee  in  the  exclusive  right  of  killing  game  therein.  Travel 
and  commerce  are  not  thereby  hindered.  And  as  the  power 
of  the  legislature  to  protect  game,  or  the  exclusive  right  of  the 
owner  of  land  to  kill  the  same  on  his  own  premises,  is  as  ample 
over  land  covered  by  water,  whether  navigable  or  unnavigable, 
as  it  is  over  dry  land,  and  as  there  is  no  attempt  to  distinguisb 
between  them  in  this  statute,  we  must  hold  that  all  alike  are 
within  the  protection  of  this  statute." 

In  each  of  these  cases  the  defendant  "  was  where  he  had  a 
right  to  be "  at  the  time  he  committed  the  grievance  com- 
plained of;  nevertheless,  this  fact  did  not  justify  him  in  doing 
an  act,  the  direct  consequence  of  which  was  to  injure  the  owner 
of  the  land,  for  his  own  benefit.  It  does  not  follow  that  be- 
cause a  person  is  where  he  has  a  right  to  be,  he  cannot  be  held 
liable  in  trespass.  A  person  has  the  right  to  drive  his  cattle 
along  the  public  highway,  but  he  has  no  right  to  depasture  the 
grass  with  his  cattle  in  the  highway  adjoining  the  land  of  an- 
other person.  Also,  a  person  has  the  right  to  travel  along  a 
public  highway,  but  this  gives  him  no  right  to  dig  a  pit,  or 
remove  the  soil,  or  encumber  it  in  front  of  lands  belonging  to 
others. 

In  the  case  under  consideration,  the  defendant  had  the 
right  of  using  the  waters  of  the  bay  for  the  purpose  of  a  pub- 
lic highway  in  the  navigation  of  his  boat  over  it;  but  he  had 
no  right  to  interfere  with  the  plain  tifl''s  use  thereof  for  hunt- 
ing, which  belonged  to  him  as  the  owner  of  the  soil.     The 
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public  had  a  right  to  use  it  as  a  public  highway,  but  every 
other  beneficial  use  and  enjoyment  belonged  to  the  owner  of 
the  soil. 

Had  this  action  been  in  case,  with  proper  averments  setting 
forth  plaintiflf's  ownership  and  use  for  sporting,  and  defend- 
ant's interference  and  disturbance  of  plaintiflf's  enjoyment, 
the  authorities  last  above  cited  would  have  supported  the  ac- 
tion. I  am  not  prepared  to  say,  after  verdict,  that  trepass 
will  not  lie  under  the  circumstances  of  this  case;  more  espe- 
cially as  no  question  is  raised  by  defendant's  counsel  that  it  is 
not  the  proper  form  of  action,  and  as  it  appears  to  have  been 
planted  to  test  the  plaintiflT's  right  to  the  private  and  exclu- 
sive use  of  the  land  covered  by  his  patent  for  sporting  pur- 
poses. As  owner  of  the  fee  of  the  soil  under  the  water,  I 
think  he  is  entitled  to  such  exclusive  right,  and  that  the  judg- 
ment should  be  aflBrmed. 

I  may  add,  in  conclusion,  that,  aside  from  the  ownership  of 
the  plaintiflF  of  the  lociis  in  quo,  the  only  important  question 
in  this  case  is,  whether  a  man  has  the  exclusive  right  of  fowl- 
ing upon  his  own  land.  If  he  has,  it  can  make  no  difference 
with  that  right  whether  it  be  upland  or  covered  with  water. 
As  the  question  of  the  right  to  fish  in  the  navigable  waters  of 
the  Great  Lakes  at  places  not  aflfected  by  private  ownership 
does  not  arise  in  this  case,  I  forbear  to  discuss  it.  My  views 
upon  that  subject  were  expressed  in  Lincoln  v.  Davis,  53  Mich. 
375;  51  Am.  Rep.  116.  

Right  to  Fish  or  Hunt  on  ths  Land  or  Anothkr.  —  Campbell  and 
Morse,  JJ.,  each  prepared  carefully  considered  dissenting  opinions  in  the 
principal  case,  in  which  they  arrived  at  the  conclusion  that,  without  refer- 
ence to  the  question  of  title  arising  in  the  case,  the  defendant  had  a  right 
to  shoot  ducks  as  he  did,  and  where  he  did,  and  that  the  judgment  should 
therefore  be  reversed.  In  discussing  the  question,  the  ground  is  taken  that 
it  is  a  well-settled  proposition  that  no  one  has  any  property  in  wild  fowl 
until  it  is  killed  or  captured  by  him.  It  makes  no  difference  over  whose 
land  such  fowl  are  flying,  or  upon  whose  soil  they  are  resting  or  feeding. 
Their  passing  over  or  stopping  on  the  premises  gives  the  owner  no  more 
property  in  the  fowl  than  if  they  were  on  or  over  the  lands  of  another.  So 
if  a  person  is  rightfully  upon  the  land  or  water  of  another,  he  has  the  same 
right  with  the  owner  to  kill  or  capture  the  game  thereon,  and  to  hold  the 
same  as  his  property.  The  question  arises,  then,  Has  a  person  rightfully 
upon  a  navigable  river,  public  highway,  or  any  body  of  navigable  water,  the 
right  to  kill  the  wild  game  thereon,  or  flying  over  the  same?  And  in  the  dis- 
cussion of  the  question  no  light  can  be  borrowed  from  decisions  under  the 
game  and  forestry  laws  of  England,  as  they  are  not  a  part  of  the  common 
law  of  this  country,  but  are  repugnant  and  hostile  to  the  theory  of  our  insti- 
tutions.    Therefore,  disregarding  such  laws,  the  right  of  fowling  must  be 
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determinad  upon  the  same  principles  as  the  right  of  fishing.  The  right  to 
fish  in  navigable  waters,  even  over  private  soil,  is  secared  to  the  public,  and 
it  is  generally,  if  not  nnanimonsly,  held  that  a  mere  grant  by  the  state  of 
land  covered  by  navigable  water  confer*  npon  the  grantee  no  greater  rights 
than  ha  would  have  had  he  owned  it  without  such  direct  grant,  and  as  a 
riparian  proprietor:  Parker  v.  Cutler  Mill  Dam  Co.,  20  Me.  363;  37  Am.  Dec. 
66;  SfouUonr.  Libbey,  37  Me.  472;  59  Am.  Dec.  57;  Parsons  v.  Clarh,  76  Me. 
478;  Packard  v.  Ryder,  144  Mass.  440;  WeaUm  v.  Sampson,  8  Cush.  347;  59 
Am.  Dec.  764;  Proctor  v.  Wells,  103  Mass.  216;  Ccmmontoealth  v.  Mani- 
mow,  136  Id.  456-458.  Under  the  constitution  of  Vermont,  the  privilege 
of  free  fishing  and  fowling  on  uninclosed  lands  and  beatable  waters  is  se- 
cured to  the  public.  So  it  has  been  held  that  the  right  of  fishing  in  Lake 
Erie  and  its  bays  is  not  limited  to  the  proprietors  of  its  shores,  and  that  sach 
right  it  as  public  as  if  their  waters  were  subject  to  the  ebb  and  flow  of  the 
tide:  Sloan  v.  Biemiller,  34  Ohio  St.  492. 

In  a  later  case  in  the  same  state,  it  was  held  that  a  land-locked  bay  of 
Lake  Erie,  though  susceptible  of  private  ownership  by  grant,  still,  if  such 
waters  were  navigable,  such  ownership  must  be  held  subject  to  the  public 
rights  of  navigation  and  fishing,  and  that  no  mere  grant  of  the  land  covered 
by  such  waters  destroyed  this  right.  The  owner  has  the  right,  by  filling; 
such  bay  and  making  solid  ground,  to  thus  or  otherwise  improve  his  land  on. 
which  the  water  rests:  Hogg  v.  Beerman,  41  Ohio  St.  81,  98;  52  Am.  Rep.  71. 
Judge  Morse  cited  a  number  of  authorities  to  show  that  the  vame  rule  is  ap^ 
plied  to  the  other  great  inland  lakes  of  the  United  States,  and  then  said: 
"If  the  right  of  the  public  to  fish  in  any  body  of  water  depends  upon  its 
navigability,  then,  if  the  navigability  is  extended,  as  it  is  here,  to  the  Great 
Lakes  and  other  lakes  and  streams  in  this  state,  which  are  non-tidal  waters, 
then  in  reason  the  public  right  to  fish  therein  ought  to  follow  such  navigabil- 
ity as  extended  by  our  laws."  And  referring  to  the  principles  laid  down  in 
Hogg  V.  Beerman,  supra,  he  says:  "  This  seems  to  me  sound  doctrine  as  applied 
to  the  case  in  hand,  and  that  the  right  to  shoot  wild  fowl  upon  the  water 
rests  upon  the  same  great  principle  as  the  right  of  taking  fish  therein.  Both  fish 
and  water-fowl  are  the  property  of  him  who  kills  or  captures  them.  Neither 
of  them  have  any  relation  to  or  connection  with  the  soil  beneath  the  water, 
and  are  in  no  sense  and  by  no  sophistry  of  reason  even  a  part  of  the  land, 
and  do  not  make  their  home  upon  it,  save  aa  they  swim  in  or  upon  the  waters 
that  cover  it.  They  both  belong  to  the  water,  rather  than  the  laud.  Both  are 
used  largely  for  food,  and  are  great  sources  of  sustentation  to  mankind,  and 
the  common  right  and  privilege  of  all  to  take  them  upon  and  in  the  public 
waters  should  never  be  denied  in  a  free  country,  or  farmed  out  aa  a  special 
favor  to  a  fortunate  few.  In  all  the  cases  in  the  United  States,  where  it  has 
been  decided  that  the  exclusive  right  of  fishing  belonged  to  the  owners  of  the 
banks  of  the  lakes  or  streams,  it  has  been  confined  to  such  lakes  and  streams 
as  are  not  navigable  in  fact,  or  wholly  inclosed  within  the  lands  of  one  pro- 
prietor, or  the  courts  have  erroneously,  as  I  think,  made  the  same  distinc- 
tion that  prevails  in  England  in  applying  the  principles  there  laid  down  aa  to 
non-tidal  waters,  without  properly  taking  notice  that  a  navigable  stream 
here  is  not  confined  to  one  having  an  ebb  and  flow  of  the  tide,  but  to  any  oue 
that  is  navigable  in  fact.  By  the  common  law  of  England,  fishing  is  free  in 
all  navigable  waters.  -  Applying  this  rule  of  the  common  law  properly  to  all 
our  navigable  rivers,  discarding  the  question  of  tide-waters,  which  cannot 
prevail  here,  and  the  right  of  the  public  to  fish  must  be,  and  ought  to  be,  tree 
in  all  our  streams  and  lakes  that  are  navigable  in  fact,  and  declared  navi- 
Am.  St.  Rkp.,  Vol.  XIII. —27 
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gable  tinder  our  laws.  It  seems  to  me  that  the  ownership  of  the  riparian 
proprietor  in  the  soil  under  the  water  cuts  no  figure  in  the  solution  of  the 
question.  The  ownership  of  such  soil  gives  no  property  to  the  landed  proprie- 
tor, either  in  the  fidh  or  the  wild  fowl,  —  a  proposition,  as  before  shown,  which 
■cannot  be  disputed.  They  are  not  like  the  rocks  in  the  bottom  of  the  stream, 
■or  the  ice  which  forms  upon  its  surface.  They  are  wild  things,  in  which  no 
5nan  has  property  while  they  are  alive  and  untamed;  and  I  find  no  case  hold- 
ing that  the  great  inland  lakes  of  this  country  are  not  free  to  all  in  fishing 
»nd  fowling.  The  principles  governing  non-tidal  waters  in  England  are  not 
applied  to  them;  and  I  know  of  no  sound  reason  why  there  should  be  any 
distinction  made  in  this  respect  between  these  lakes  and  other  navigable 
waters. " 

In  support  of  the  views  above  advanced,  the  learned  judge  cites  Hooker  r. 
Cumminga,  20  Johns.  90;  11  Am.  Dec.  249;  Water$  v.  Ldliey,  4  Pick.  145;  16 
Am.  Dec.  333;  Commonwealth  r.  CMpin,  5  Pick.  199;  16  Am.  Dee.  386;  Mc- 
Farlin  v.  Essex  Co.,  10  Cush.  304;  Bechnan  v.  Kreamer,  43  111.  447;  Adanis 
V.  Pease,  2  Conn.  481;  Smith  v.  Miller,  5  Mason,  191.  Judge  Morse  then 
-said:  "I  have  been  unable  to  find  any  case  in  the  United  States  that  pro- 
hibits one  lawfully  upon  the  water,  as  in  transit  upou  a  navigable  river,  from 
taking  fish  therein  with  hook  and  line,  and  the  majority  of  this  court,  as  it 
Was  then  constituted,  seem  to  have  settled  the  doctrine  in  this  state  that 
«uch  fishing  cannot  be  complained  of  by  riparian  owners  " — in  Lincoln  y. 
Davis,  53  Mich.  391;  51  Am.  Rep.  116.  It  may  also  b4  stated  in  connection 
with  the  above  doctrine  that  the  right  of  free  fishing  in  the  Susquehanna, 
-Delaware,  and  other  large  and  navigable  rivers  in  Pennsylvania,  though  the 
'tide  does  not  ebb  and  flow  in  them,  is  vested  in  the  state,  and  open  to  all, 
and  the  same  rule  is  applied  to  the  navigable  fresh-water  streams  of  many  of 
the  other  states:  Carson  v.  Blazer,  2  Binn.  476;  4  Am.  Dec.  463;  Shrunk  v. 
Schuylkill  ^ar.  Co.,  14  Serg.  &  R.  71;  Tinicum  Fishirig  Co.  v.  Carter,  61  Pa, 
St.  21;  100  Am.  Dec.  697;  Caies  v.  Wadlington,  1  McCord,  580;  10  Am.  Dec. 
699;  CoUina  v.  Benbury,  3  Ired.  277;  38  Am.  Dec.  722;  5  Ired.  118;  42  Am. 
Dec.  155;  Wilson  v.  Foi-hes,  2  Dev.  30;  Boattm-ight  v.  Bookman,  1  Rice,  444; 
Fagan  v.  Armistead,  11  Ired.  433;  Palmer  v.  Hicks,  6  Johns.  133;  Rogers  v. 
Jmes,  1  Wend.  237;  Delaware  etc.  Co.  v.  Stumj),  8  Gill  &  J.  479.  "The 
right  to  take  fish  with  hook  and  line  in  the  navigable  waters  must  neces- 
aarily,"  says  Judge  Morse,  "  carry  with  it  the  right  to  stop  and  anchor  one's 
boat,  and  to  stay  in  one  place  for  shorter  or  longer  periods,  m  the  occasion 
may  require.  If  the  riparian  owner  owns  the  soil  in  the  bed  of  the  stream, 
yet  nevertheless,  such  anchorage  is  no  damage  to  him,  unless  he  owns  also 
the  fish  in  the  river,  or  has  the  exclusive  right  of  tidying  them  therein. 
There  is  no  injury  to  his  property  by  such  anchorage,  and  there  can  be  no 
olaim  for  damages  without  injury;  and  it  seems  to  me  that  the  principle 
governing  and  controlling  the  right  to  fish  with  hook  and  line  must  govern 
and  control  the  right  to  shoot  wild  ducks,  as  exercised  by  the  defendant  in 
this  case." 

After  expressing  the  unqualified  opinion  that  the  public  have  the  right  to 
fish  or  huut  upon  the  navigable  waters  and  rivers  of  Michigan,  regardless  of 
the  question  as  to  who  may  own  the  title  to  the  land  beneath  them,  he  says: 
"In  my  opinion,  in  the  solution  of  this  case,  it  makes  no  difference  whether 
the  plaintiff  owns  the  soil  under  the  waters  of  this  bay  by  virtue  of  the  grant 
in  his  patent,  or  as  a  riparian  proprietor  of  the  shore.  It  is  well-settled  law, 
with  no  respectable  authority  disputing  it,  that  even  where  a  person  owns 
vthe  soil  by  grant,  and  the  waters  of  the  sea  or  a  navigable  bay  encroach 
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npon  it,  and  it  thereby  becomes  covered  with  navigable  water,  and  a  part  of 
th*  sea  or  lake,  until  laoh  waters  recede  or  the  land  is  otherwise  reclaimed, 
and  so  long  as  it  remains  navigable,  the  public  right  to  use  it  for  purposes  of 
navigation  prevails.  As  long  as  it  remains  as  it  is,  the  people,  the  common 
public,  have  a  right  to  navigate  it.  They  can  cross  over  it,  and  pass  up  and 
down  it,  and  the  plaintiff  is  powerless  to  stop  them;  and  if  the  people  have 
this  right  to  pass  over  it,  they  have  the  right  to  take  fish  in  its  waters  by  hook 
and  line,  or  in  any  other  way  common  to  all  under  the  laws.  They  have  the 
right  to  kill  or  capture  ducks  or  other  wild  fowl  resting  or  feeding  upon  its 
waters,  or  flying  over  it.  They  have  the  right  to  call  such  ducks  or  other 
wild  fowl  by  all  the  devices  known  to  sportsmen,  and  not  prohibited  by  the 
general  game  laws,  in  the  seasons  not  inhibited  by  such  statutes,  from  the  air, 
land,  or  lake,  upon  or  over  the  waters  of  this  bay  as  long  as  it  shall  remain 
such.  If  the  plaintiff  owns  the  soil  by  grant,  he  has  the  right,  no  doubt,  to 
reclaim  it  by  dikes  or  levees,  but  until  he  does  so,  the  public  have  the  right 
to  use  it,  so  long  as  its  waters  are  navigable.  Nor  does  the  killing  of  game 
npon  the  premises  of  another,  in  my  opinion,  vest  the  property  in  such  game 
in  the  land-owner,  even  though  the  person  killing  such  game  may  be  a  tree- 
passer. " 

The  learned  judge  then  quotes  from  the  language  of  Mr.  Justice  Campbell, 
in  MarahY.  Colby,  53  Mich.  391,  51  Am.  Rep.  116,  to  the  effect  that  "such 
fishing  as  is  done  with  lines  from  boats,  even  in  narrow  streams,  cannot  be 
complained  of  by  riparian  owners.  The  fish  are,  like  any  other  animals, 
/ercB  ncUurcB,  and,  in  this  region,  have  always  been  regarded  as  open  to  cap- 
ture by  those  who  have  a  right  to  be  where  they  are  captured ";  and  he 
adds:  "This  language  seems  to  settle  the  question  of  fishing,  and  must,  by 
•very  legal  analogy,  apply  to  wild  fowl  as  well  as  to  fish  and  animals.  Our 
laws  also,  as  yet,  have  failed  to  give  to  or  recognize  in  the  riparian  owner  the 
absolute  or  exclusive  right  to  shoot  wild  fowl  upon  navigable  waters  in  front 
of  his  land.  He  can  prevent  any  person  from  standing  upon  or  occupying  his 
land  to  shoot  upon  the  waters;  but  where  such  person  has  a  right  to  go  with 
his  boat  upon  the  water,  he  has  a  right  to  pursue,  either  for  the  purposes  of 
sport  or  for  a  livelihood,  the  wild  fowl  found  upon  the  water,  or  winging 
their  flight  across  it.  With  the  right  to  kill  or  capture  such  wild  fowl  neces- 
sarily goes  the  right  to  use  such  means  as  may  be  most  effective  to  accomplish 
such  purpose,  provided  the  captor  keeps  within  the  general  laws  of  the  state 
relating  to  the  protection  of  game.  He  has  the  right  to  anchor  his  boat,  and 
to  fasten  his  decoys  to  the  soil.  It  injures  no  right  of  the  riparian  proprie- 
tor, except  the  common  right  that  he  possesses  with  others  of  killing  and 
capturing  game  where  he  can  find  it  upon  the  water  highways  or  public  pas- 
sages. " 

While  the  opinion  of  judges  Campbell  and  Morse,  that  the  public  have  the 
right  to  fish  in  the  arms  of  the  sea,  the  Great  Lakes,  and  in  rivers  navigable  in 
fact,  seems  to  be  sustained  by  the  weight  of  authority,  still,  in  the  only  case 
found  in  which  the  right  to  hunt  upon  a  navigable  river  is  adjudicated,  an 
opposite  view  is  expressed.  In  this  case,  the  statute  made  it  a  misdemeanor 
to  hunt  upon  lands  where  notice  to  the  contrary  had  been  posted.  The 
owner's  boundary  was  the  center  of  a  navigable  river,  and  he  had  the  neces- 
sary notice  posted  on  his  land.  The  defendant  shot,  from  a  boat  on  the 
river,  flying  birds  while  they  were  over  that  part  of  the  river  whose  bed 
belonged  to  the  complainant,  and  it  was  held  that  while  defendant  was  not 
a  trespasser  because  the  river  was  a  highway,  still  he  was  guilty  under  the 
act:  StaU  v.  Shannon,  36  Ohio  St.  423;  38  Am.  Rep.  599. 
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In  delivering  its  opinion  in  that  case,  the  eonrt  said:  "It  is  claimed  that 
this  statute  was  not  intended  to  protect  lands  covered  by  the  waters  of  a 
navigable  river.  A  majority  of  the  court  can  see  no  grounds  upon  which 
lands  covered  by  navigable  streams  should  be  excluded.  They  are  as  much 
the  subject  of  private  ownership  as  unnavigabla  streams.  There  is  no  dis- 
tinction between  them  made  by  the  terms  of  the  statute.  True,  navigable 
streams  in  this  state  are  declared  to  be  public  highways;  but  the  right  to  use 
a  public  highway  is  not  abridged  by  protecting  the  owner  of  the  fee  in  the 
exclusive  right  of  killing  game  therein.  Travel  and  commerce  are  not  thereby 
hindered.  And  as  the  power  of  the  legislature  to  protect  game,  or  the  exclu- 
sive right  of  the  owner  of  land  to  kill  the  same  on  his  premises,  is  as  ample 
over  land  covered  by  water,  whether  navigable  or  unnavigable,  as  it  is  over 
dry  land,  and  as  there  is  no  attempt  to  distinguish  between  them  in  this 
statute,  we  must  hold  that  all  alike  are  within  the  protection  of  this  stat- 
ute."   On  this  point,  White,  J.,  dissented. 

As  to  the  right  to  fish  in  the  unnavigable  fresh-water  streams  of  this  coun- 
try, this  belongs  exclusively  to  the  owner  of  the  soil  under  such  waters,  to 
the  exclusion  of  the  public.  Any  one  entering  thereon  for  the  purpose  of 
fishing  becomes  a  trespasser,  and  may  be  punished  accordingly.  Such  is  the 
rule,  independent  of  any  regulating  legislation,  and  it  applies  with  equal 
force  to  the  small  lakes  and  ponds  throughout  the  country:  Cobb  v.  Daven- 
port, 32  N.  J.  L.  369;  33  Id.  223;  97  Am.  Dec.  718;  Itiffram  v.  Threadgill,  3 
Dev.  69;  Williams  v.  Buchanan,  1  Ired.  635;  36  Am.  Dec.  760;  Trustees  etc. 
V.  Strong,  60  N.  Y.  56;  Hooker  v.  Cumminga,  20  Johns.  90;  11  Am.  Dec.  249; 
Peopk  V,  Piatt,  17  Johns.  195;  8  Am.  Dec.  382;  Adama  v.  Pease,  2  Conn.  481; 
Waters  v.  LilUy,  4  Pick.  145;  16  Am.  Dec.  333;  Burroughs  v.  WhUman,  59 
Mich.  279;  State  v.  RoberU,  59  N.  H.  484-486;  Reynolds  v.  CmnmonweaUh,  93 
Pa.  St  458. 
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Dksds  —  Condition  Subsequent  Inserted  fob  a  Mebbtricious  Pubposb. 
—  A  grantor  in  conveying  land  by  deed  has  a  right  to  insert,  for  an  honest 
and  beneficial  purpose,  a  condition  that  the  grantor,  his  heirs  or  assigns, 
•hall  not  sell  nor  give  away  any  intoxicating  liquor  upon  the  premises, 
and  providing  that  upon  violation  of  such  condition,  the  land  shall  revert 
to  the  grantor,  who  shall  at  once  take  possession;  but  such  condition  will 
not  be  enforced  when  inserted  for  a  dishonest  purpose,  and  to  enable  the 
grantor  to  obtain  a  monopoly  of  the  prohibited  business. 

Ejectment— Condition  against  Sale  of  Intoxicating  Liquor  —  Evi- 
dence—  Waivxh.  — In  ejectment  by  a  grantor  to  enforce  a  condition  in 
a  deed  that  the  grantee  should  sell  no  intoxicating  liquors  on  the  premises, 
and  upou  a  breach  of  the  condition  the  land  should  revert  to  the  grantor, 
the  grantee  may  prove  that  the  grantor's  agent,  with  his  knowledge,  is  en- 
gaged in  the  unlawful  sale  of  liquor  in  the  same  village  with  the  grantee, 
and  from  such  proof  the  jury  may  infer  that  the  grantor  a6quiesced  in 
and  consented  to  such  sale,  desiring  to  secure  a  nionopol}'  in  that  busi- 
ness. This  would  be  a  perfect  defense  in  ejectment,  and  the  grantee 
would  be  justified  in  considering  this  a  waiver  of  the  condition  in  his 
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deed,  which  waiver  he  might  act  upon  until  notified  to  the  contrary,  and 
until  then  no  forfeiture  could  be  claimed  for  breach  of  condition  in  the 
deed. 

Olidden  and  Bates,  for  the  appellant. 
M.  Browriy  for  the  plaintiff. 

Morse,  J.  The  Chippewa  Lumber  Company  platted  the 
village  of  Chippewa  Lake,  in  Mecosta  County.  They  inserted 
in  all  their  contracts  and  deeds  of  lots  sold,  the  following 
clause:  "This  conveyance  is  made  upon  the  express  condition 
that  the  said  party  of  the  second  part,  his  heirs  and  assigns  or 
lessees,  shall  not,  for  the  term  of  thirty  years  from  [the  date 
of  the  conveyance  was  here  inserted],  sell,  give  away,  or  dis- 
pose of,  in  any  way  whatsoever,  upon  said  premises  or  any 
part  thereof,  intoxicating  liquors  or  drinks  of  any  kind  what- 
soever; and  it  is  mutually  covenanted  and  agreed  between  the 
said  parties  hereto,  their  heirs,  successors,  and  assigns,  that 
these  conditions  are  for  the  benefit  of  the  said  party  of  the  first 
part,  its  successors  and  assigns,  and  if  the  condition  is  not 
fully  observed  by  the  said  party  of  the  second  part,  his  heirs, 
assigns,  and  lessees,  the  said  party  of  the  first  part  shall  at 
once  take  possession  of  the  premises  above  described,  which 
revert  to  and  belong  to  the  party  of  the  first  part." 

Harvey  P.  Wyman  was  the  secretary,  treasurer,  and  man- 
ager of  the  plaintiff  corporation,  and  the  person  who  procured 
the  insertion  of  this  clause  in  the  conveyances,  as  he  testifies, 
for  the  benefit  of  the  corporation,  as  the  company  employed  a 
large  number  of  men  there  in  the  mills,  and  if  saloons  were 
permitted  in  the  village,  these  men  would  '•  get  tight,"  and 
would  cause  large  expense  and  trouble  in  the  management  of 
the  business  of  the  company.  He  testified  that  he  was  the 
only  member  of  the  board  of  directors  of  the  corporation  who 
had  any  active  part  in  the  management  of  the  business  at 
Chippewa  Lake. 

April  25,  1885,  the  company  deeded  lot  2  of  block  7,  in  said 
village,  to  Robert  Gales.  Gales  subsequently  conveyed  the 
same  premises  to  the  defendant. 

The  plaintiff  brought  ejectment  in  the  circuit  court  for  the 
county  of  Mecosta,  claiming  a  violation  of  the  condition 
against  selling  intoxicating  liquor,  which  was  contained  in 
the  deed  to  Gales,  and  also  in  his  conveyance  to  defendant, 
and  had  verdict  and  judgment  in  its  favor.  Evidence  was 
given  on  the  part  of  the  plaintiff  tending  to  show  that  defend- 
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ant  kept  a  saloon  and  sold  liquor  upon  the  premises,  being 
licensed  to  do  so  under  the  existing  laws  in  this  state. 

This  was  not  rebutted  by  the  defendant,  but  in  his  defense 
he  sought  to  show  the  following  facts,  looking,  as  he  claimed, 
towards  a  waiver  upon  the  part  of  the  plaintiflF  of  the  condi- 
tion of  forfeiture  in  the  deed:  — 

That  the  firm  of  H.  P.  Wyman  &  Co.  was  engaged  in  sell- 
ing liquors  in  the  village  of  Chippewa  Lake;  that  intoxicating 
liquor  was  sold  in  their  drug-store  right  along  as  a  beverage; 
that  the  firm  had  been  fined  once  for  the  sale  of  such  liquor; 
that  Wyman  knew  of  such  sales;  that  when  one  Dr.  Clark 
was  about  to  start  another  drug-store  in  the  village,  Wyman 
told  him  a  second  drug-store  could  not  live;  that  such  a  store 
could  not  succeed  without  selling  whisky;  and  that,  although 
he  could  not  keep  Clark  from  opening  a  drug-store,  he  could 
and  would  prevent  his  selling  liquor. 

Wyman  testified  that  the  plaintifi"  corporation  was  not  in- 
terested in  the  drug-store  of  H.  P.  Wyman  &  Co.,  but  admitted 
that  he  was. 

The  court  ruled  out  this  proposed  testimony,  and  submitted 
the  case  to  the  jury  upon  the  simple  proposition  that  if  they 
found  the  defendant  had  sold  intoxicating  liquor,  or  given  it 
away,  on  the  premises,  their  verdict  must  be  for  the  plaintiff. 

The  selling  or  giving  away  of  intoxicating  liquors  in  this 
state  is  a  lawful  business,  if  carried  on  in  conformity  to  the 
statutes  of  this  state  governing  the  traflBc  in  intoxicating 
drinks.  It  was  not  shown  that  the  defendant  had  violated 
any  law  in  the  sale  of  liquor. 

It  does  not  seem  to  me  that  the  Chippewa  Lumber  Com- 
pany could,  in  the  platting  and  sale  of  lots  in  the  village  of 
Chippewa  Lake,  so  convey  the  lots  as  to  grant  for  thirty  years 
in  eflFect  a  monopoly  of  the  sale  of  liquor  in  themselves  or  any 
other  person  or  persons.  This  would  be  contrary  to  public 
policy. 

A  jury  would  have  the  right  to  infer  that  the  knowledge  of 
H.  P.  Wyman  that  his  firm  was  selling  liquor  in  the  village, 
and  his  participation  in  the  same,  was  known  to  the  plaintiff 
corporation,  and  consented  to  by  it,  since  H.  P.  Wyman,  one 
of  the  firm  so  selling  intoxicating  liquors,  was  the  sole  busi- 
ness manager  of  the  plaintiff  at  Chippewa  Lake,  and  holding 
two  of  its  principal  ofl&ces. 

A  jury  would,  from  the  facts  offered  to  be  shown,  have 
been  justified  in  finding  that  the  plaintiff  corporation  was 


June,  1889.]     Chippewa  Lumber  Co.  v.  Trempeb.  425 

willing  that  H.  P.  Wyman  should  sell  liquor,  not  only  law- 
fully, but  unlawfully,  in  Chippewa  Lake,  and  was  determined 
that  no  one  else  should  lawfully  dispense  intoxicating  drinks; 
thus  creating  a  monopoly  in  the  business  to  said  H.  P.  Wy- 
man <fe  Co. 

I  am  satisfied  that  no  forfeiture  of  lands  under  the  condi- 
tion in  defendant's  deed,  or  the  deed  to  his  grantor,  ought  to 
be  permitted  for  any  such  purpose,  and  that  the  facts  offered^ 
if  proved,  would  have  been  a  perfect  defense  to  this  action. 

The  testimony  was  also  admissible  for  another  reason.  The- 
fact  that  Wyman  &  Co.  were  permitted  to  sell  liquor  without 
molestation,  and  with  the  assent,  or  implied  consent,  of  plain- 
tiff, would  naturally  be  considered  by  the  defendant  as  a 
waiver  of  the  condition  attached  to  the  sale  of  lands  in  saidl 
village.  And  he  would  have  a  right  to  act  upon  such  evidence- 
of  waiver  until  he  received  notice  to  the  contrary. 

He  would  not  be  obliged  to  presume  that  the  corporation 
intended  to  create  a  monopoly  in  itself,  or  one  of  its  members, 
to  sell  liquors,  which  monopoly  the  law  would  not  permit;. 
and  under  the  circumstances  as  they  naturally  appeared  to 
him,  he  could  not  be  at  once  deprived  of  his  land  without 
notice.  He  was  entitled  to  some  claim  or  intimation  on  the 
part  of  the  company  that  they  intended  to  act  differently 
towards  him  than  towards  others  before  he  could  be  proceeded 
against  in  ejectment  for  a  forfeiture  under  this  condition  against 
the  sale  of  liquors. 

I  do  not  wish  to  be  understood  that  the  carrying  on  of  at 
lawful  business  as  a  druggist,  with  no  sales  of  liquor,  except 
within  the  law,  by  the  plaintiff  or  H.  P.  Wyman,  would  pre- 
vent an  enforcement  of  the  condition  in  the  deed  to  defend- 
ant's grantor;  but  if  it  is  shown  that  liquor  has  been  sold 
unlawfully  by  H.  P.  Wyman  &  Co.,  as  was  proposed  to  be^ 
shown  on  the  trial  below,  with  the  knowledge  and  consent  of. 
H.  P.  Wyman,  the  manager  of  plaintiff,  at  Chippewa  Lake,, 
while  at  the  same  time  the  said  Wyman  showed  an  intention 
to  prevent,  under  the  condition  in  the  deeds  to  others,  the- 
sale  of  liquor  by  any  one  else  in  the  village,  whether  such 
sale  was  lawful  or  unlawful,  then  the  forfeiture  of  defendant's, 
estate  for  a  breach  of  this  condition  will  not  be  permitted  hy 
the  law,  as  it  would  be  in  restraint  of  trade,  and  the  creation 
of  a  monopoly,  and  against  public  policy.  It  would  then  also. 
appear  that  the  alleged  benefit  of  this  condition  to  the  com- 
pany in  preventing  the  sale  of  liquor  to  its  mill-hands  was  note 
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the  reason  of  the  insertion  of  such  condition,  or  for  its  enforce- 
ment, but  that  the  condition  was  for  the  purpose  of  profit  to 
the  company  or  its  manager  in  the  exclusive  sale  of  liquor  in 
the  village. 

Neither  do  I  think  that  the  company,  or  H.  P.  Wyman, 
could  open  a  saloon  under  the  tax  law,  and  enforce  these  con- 
ditions in  the  conveyances  against  all  other  persons,  even  if 
the  sales  of  liquor  in  such  saloon  were  kept  strictly  within  the 
law. 

I  am  well  satisfied  that  it  would  be  against  public  policy  to 
permit  the  owner  of  a  village  plat  to  insert  a  condition  in  the 
conveyances  of  his  lots  that  no  bread  should  be  sold  upon  the 
premises  for  thirty  years,  in  order  that  he  might  himself  have 
a  monopoly  in  the  village  in  the  sale  of  bread. 

Liquor  is  not  a  necessity,  like  bread,  and  is  generally  re- 
garded as  of  damage  to  the  general  community;  but  I  know 
of  no  good  reason  why  a  person  should  be  permitted  to  have  a 
monopoly  in  selling  poison  to  a  community  any  more  than 
food,  unless  it  be  that  no  other  person  can  be  found  fit  to 
handle  and  dispense  it.  I  do  not  believe,  however,  that  any 
man  or  company  should  be  permitted  by  the  law,  and  aided 
by  the  courts,  to  create  a  monopoly  in  himself,  either  in  the 
sale  of  bread  or  whisky. 

The  right  to  insert  such  a  condition  as  the  one  in  this  case, 
for  an  honest  and  beneficial  purpose,  cannot  be  denied,  and  is 
within  the  public  policy  of  this  state:  Smith  v.  Barrie,  56  Mich. 
314;  56  Am.  Rep.  391;  Watrous  v.  Allen,  57  Mich.  362;  58 
Am.  Rep.  363. 

But  courts  will  not  enforce  such  a  condition  inserted  for  a 
dishonest  purpose,  and  to  the  end  that  the  grantor  may  thereby 
obtain  a  monopoly  in  any  business,  and  all  others  be  restrained 
therefrom;  and  there  can  be  no  difference  in  this  regard 
whether  the  business  so  sought  to  be  centered  in  one  person  in 
a  community  is  one  acknowledged  by  every  one  to  be  of  great 
benefit  to  mankind,  or  one  regarded  by  many  good  people  of 
detriment  to  the  community,  provided  both  are  lawful;  and 
certainly  one  cannot  ask  a  court  of  justice  to  enforce  such  a 
condition  as  this  against  a  person  selling  liquor  otherwise 
lawfully,  that  he  may  reap  the  benefit  of  unlawful  sales. 
Courts  will  not  enforce  forfeitures  of  estates  for  any  such  pur- 
poses. 

The  judgment  of  the  court  below  must  be  reversed,  and  a 
new  trial  granted,  with  costs  of  this  court  to  defendant. 
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Dked3.  —  Aa  to  restrictions  in  a  deed  against  the  sale  of  intoxicating 
liquors:  Sutton  v.  Head,  86  Ky.  156;  9  Am.  St.  Rep.  274,  and  not*  276.  A 
grantor  has  the  right  to  insert  a  restriction  in  his  deed  against  the  seJe  of  in- 
toxicating liquors,  when  he  is  acting  honestly  and  with  a  good  purpose  in 
view:  Smith  v.  Barrie,  56  Mich.  314;  56  Am.  Rep.  391;  Watrotu  r.  AUen,  67 
Mich.  362;  58  Am.  Rep.  363. 
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Byidsmob.  —  Oopiss  o»  Statements  Made  to  a  Commbroial  Agbmot  by 
a  merchant  as  to  his  financial  standing,  taken  in  writing  at  the  time, 
■ad  shown  to  hare  been  afterwards  approved  by  him,  are  admissible  in 
evidence  in  favor  of  creditors  who  have  relied  upon  such  statements,  and 
claim  them  to  be  fraudulent  and  false. 

FKAaDULBNT  Sale  —  Statbhbnt  TO  COMMERCIAL  AoBNCT.  —  If,  after  a 
merchant  has  made  a  statement  to  a  commercial  agency  as  to  his  finan- 
cial condition,  there  is  a  change  for  the  worse  therein,  it  is  his  duty  to 
notify  such  agency,  that  parties  with  whom  he  has  commercial  dealings 
may  not  be  misled  as  to  the  extent  of  credit  they  may  safely  give;  other- 
wise, the  merchant  is  bound  by  his  statement. 

Byidbnob.  —  Statements  Taken  from  AccouNT-BOOKa,  themselves  in  evi- 
dence without  objection,  are  admissible,  in  connection  with  such  books, 
to  show  the  financial  state  of  their  owner's  business  at  a  certain  date. 

Fbavdvlbht  Saxb.  —  Where  Defendant  is  Present,  and  at  liberty,  by 
his  testimony,  to  refute  the  principal  facts,  if  false,  upon  which  a  claim 
of  fraudulent  sale  is  based,  his  failure  to  so  testify  is  a  fact  patent  to 
the  jury,  and  which  plaintiff  is  entitled  to  in  his  favor  in  the  instruc- 
tions. 

Vbaudulent  Sals.  —  Concealment  or  Misrepresentation  of  a  merchant 
as  to  his  financial  condition  need  not  be  willful  nor  intended  in  order  to 
constitute  a  fraud  which  will  vitiate  a  sale  made  to  him,  if  such  misrep- 
resentations are  relied  upon.  It  is  sufficient  if  they  have  the  effect  to 
defraud. 

Fraudulbmt  Sale  —  Question  for  Jury.  —  Where  a  creditor  has  relied 
upon  the  statements  of  a  merchant  as  to  his  financial  condition  in  sell- 
ing him  goods,  the  question  as  to  whether  such  representations  were 
false,  and  therefore  a  fraud,  is  to  be  determined  by  the  jury  from  all  the 
facts  in  the  case. 

Corliss,  Andrus,  and  Leete,  for  the  appellants. 

Bowen,  Douglas,  and  Whiting,  for  the  plaintiffs. 

Sherwood,  C.  J.  Until  Marc?.  10, 1886,  the  defendants  did 
business  in  Detroit,  as  Dudley,  Davis,  &  Co.  They  were  en- 
gaged in  the  wholesale  leather  and  findings  business.  On 
that  day,  Dudley  succeeded  this  company,  and  took  its  busi- 
ness as  such  successor,  nnd,  under  the  name  of  the  Standard 
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Leather  Company,  carried  it  on  until  January  7,  1888,  when 
he  made  a  general  assignment  to  his  former  partner,  E.  J. 
Davis. 

The  plaintiflFs  were  engaged  in  the  tanning  and  harness- 
leather  business  at  Columbus,  Indiana,  in  August,  1887. 
Mooney  &  Co.  received  an  order  from  Dudley  in  July  pre- 
vious for  some  leather,  and  on  making  inquiry  at  Dun  & 
Co.'s  agency  for  the  financial  standing  of  Dudley,  and  upon 
the  plaintiffs  receiving  a  favorable  report,  upon  which  they 
relied,  they  filled  said  order  on  the  5th  of  August.  It  is 
claimed,  and  the  undisputed  testimony  shows,  that  the  report 
made  by  Dun  &  Co.  was  based  upon  the  verbal  statement  of 
Dudley  to  Dun  &  Co.'s  agent,  from  which  the  rating  was 
made,  and  which  was  made  in  March,  1886,  and  was  to  the 
effect  that  the  defendant's  assets  then  amounted  to  $39,882, 
and  a  mortgage  indebtedness  upon  the  real  estate  of  $3,500. 

The  second  sale  and  shipment  of  leather  was  September  9, 
1887.  In  this  month,  the  plaintiffs  obtained  a  statement  from 
the  agency,  and  received  the  same  report  as  in  July  as  to 
Dudley's  financial  condition;  and  it  is  claimed  that  it  was 
upon  this  last  report  the  second  shipment  was  made.  Both 
of  these  bills  were  paid  for,  and  none  of  the  goods  purchased 
upon  these  sales  are  now  claimed  for. 

In  December,  1887,  Dudley  wished  to  buy  more  leather, 
and,  at  this  time,  plaintiffs  consulted  Bradstreet's  agency  as 
to  his  financial  standing,  and  obtained  a  special  report,  and 
on  this,  together  with  what  they  had  learned  through  Dun  <fe 
Co.'s  agency,  plaintiffs,  on  the  12th  of  the  month,  sold  to 
Dudley,  as  they  claim,  the  third  bill  of  goods,  amounting  to 
$411.86;  and  these  goods  are  those  for  which  the  present  suit 
is  brought  in  replevin.  Dudley's  schedules  to  his  assignment 
showed  his  assets  at  the  date  of  that  instrument  to  be  $6,377.99, 
and  his  liabilities,  $9,959.46. 

This  suit  was  commenced  immediately  after  the  assignment 
became  known  to  the  plaintiffs,  to  recover  the  goods  sold  in 
December,  1887,  who  claim  that  the  fraudulent  representa- 
tions made  by  Dudley  as  to  the  credit  of  himself  are  sufficient 
to  vitiate  the  sale  of  this  bill  of  goods,  and  to  entitle  them  to 
a  return  of  their  property. 

Mooney  testified  that  in  making  the  sale  to  Dudley,  his  firm 
made  inquiries  of  Dun's  and  Bradstreet's  agencies,  and  that 
in  making  the  last  sale,  they  relied  upon  the  reports  obtained 
from  them;   and  the  agencies  averred   that   their  source  of 
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information  upon  the  subject  was  obtained  from  Dudley,  in 
the  statements  he  gave  to  their  agents. 

The  plaintifiFs  were  subscribers  to  the  commercial  agency  of 
R.  G.  Dun  &  Co.,  and  the  statements  made  by  Dudley  to 
Dun's  agent  as  to  the  amount  of  defendant's  property  are  not 
denied  by  any  one.  In  the  testimony  of  Bradstreet's  agent, 
he  says  he  had  a  personal  interview  with  Dudley  as  late  as 
June  17,  1887,  in  which  the  latter  referred  to  the  statements 
made  to  both  agencies  in  March,  1886,  and  said  that  there 
was  no  material  change  in  the  defendant's  financial  condition 
from  the  report  then  made,  and  the  defendant's  rating  at  that 
time  was  from  twenty-five  thousand  to  thirty  thousand  dollars, 
and  his  showing  was  that  he  had  a  surplus  of  over  thirty-six 
thousand  dollars. 

The  books  of  the  defendant  were  oflFered  in  evidence,  from 
which  testimony  it  would  appear  that  Dudley  was  insolvent  at 
the  time  the  goods  in  question  were  purchased. 

The  defendants  offered  no  testimony  upon  the  trial,  and  the 
plaintiffs  obtained  judgment  for  the  property,  with  one  dollar 
damages. 

The  defendants  bring  the  case  into  this  court,  and  ask  for  a 
reversal  of  the  judgment,  assigning  twenty-two  alleged  errors 
as  grounds  therefor. 

The  principal  question  in  the  case  is,  Were  the  goods  in 
question  obtained  by  the  false  representations  and  fraud 
claimed  by  plaintiffs? 

No  question  is  made  upon  the  pleadings;  and  if  the  defend- 
ant Dudley  committed  the  fraud  in  question  in  making  the 
purchase,  the  title  to  the  goods  never  passed,  and  the  suit  was 
well  brought.  There  was  testimony  given  by  the  plaintiffs 
tending  to  show  the  misrepresentation  and  fraud  alleged,  and 
the  jury  have  found  for  the  plaintiffs,  and  it  only  remains  to 
be  seen  whether  the  testimony  by  which  the  fraud  of  the  de- 
fendant was  made  to  appear  was  competent,  and  properly  ad- 
mitted. 

It  is  claimed  by  defendants  that  the  court  erred  in  admitting 
copies  of  the  statements  of  the  financial  condition  and  ratings 
of  Dudley  made  by  the  agents  of  Dun  &  Co.  and  Bradstreet. 
We  find  nothing  objectionable  in  this.  It  must  be  recollected 
that  these  statements  were  made  by  these  agents  as  given  ver- 
bally by  Dudley.  They  were  only  statements  given  by  these 
men  of  what  Dudley  told  them,  and  written  down  at  the  time. 
The  copies  offeted  are  of  the  same  kind  of  evidence  as  those 


428  MooNEY  V.  Davib.  [Mich. 

made  at  first,  but  of  a  different  grade.  Either  was  admissible. 
Neither  was  ever  signed  by  the  defendant,  and  but  for  the  tes- 
timony subsequently  given  tending  to  show  his  approval  of  the 
same,  neither  would  have  been  admissible. 

We  further  think  the  testimony  tending  to  show  defendant 
Dudley's  approval  of  these  statements  was  so  recent  before  the 
eale  in  question  that  he  must  be  held  bound  thereby,  or  at  least, 
if  there  had  been  any  material  change  in  his  financial  stand- 
ing after  the  statements  were  given,  he  should  have  notified 
the  agencies  to  whom  the  information  was  given,  that  persons 
with  whom  he  hati  commercial  dealings  should  not  be  misled 
as  to  the  extent  of  the  credit  they  might  safely  give. 

These  agencies  have  become  almost  a  necessity  in  the  trans- 
action of  commercial  business,  and  the  rules  by  which  they  are 
governed,  and  the  information  they  gather  and  impart,  are 
well  known  to  business  and  commercial  men  generally,  and 
such  information  is  perhaps  more  frequently  relied  upon 
among  such  men  than  that  obtained  from  all  other  sources, 
and  courts  cannot  shut  their  eyes  to  these  facts;  and  the 
changes  in  Dudley's  business  relations  we  do  not  think  were 
such  as  to  affect  the  question  now  under  consideration.  The 
responsibility  and  the  amount  of  assets  over  liabilities  avail- 
able for  business  purposes,  or  from  which  money  could  be 
realized  for  the  exigencies  of  business,  were  the  important 
questions  presented  to  the  creditors,  and  upon  which  they 
made  sale  of  their  property. 

We  think  the  views  here  expressed  are  fully  supported 
by  the  authorities  cited  by  counsel  in  their  briefs  upon  both 
sides,  and  they  need  not  be  herein  more  definitely  referred  to. 

We  see  no  objection  to  the  use  made  of  the  statements  taken 
from  the  books  of  Dudley,  so  long  as  the  books  themselves 
were  in  evidence,  and  the  record  informs  us  that  they  were, 
and  without  objection.  Dudley  was  in  court,  and  was  made  to 
attend  upon  a  subpoena  by  the  plaintiffs,  but  neither  party  ex- 
amined him.  In  the  court's  charge  to  the  jury  he  said,  among 
other  things:  "Mr.  Dudley  has  been  in  court  during  this  trial. 
He  knows  all  about  the  facts,  and  he  knows  whether  he  has 
made  these  representations  to  the  reporters  of  these  agencies  or 
not.  He  has  not  deemed  it  proper  to  go  upon  the  stand  and 
contradict  that  in  any  way,  and  has  remained  silent  during 
this  trial.  That  may  be  considered  by  you  as  one  of  the  facts 
in  this  case,  as  to  whether  the  position  of  the  plaintiffs  is  in 
accordance  with  the  facta." 
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The  court  committed  no  error  in  this  charge.  The  fact  that 
the  defendant  was  at  the  trial,  and  was  at  liberty,  by  his  own 
testimony,  to  refute  the  principal  facts,  if  untrue,  upon  which 
the  fraud  was  claimed,  and  did  not  do  so,  was  a  fact  patent 
to  the  jury,  and  was  not  without  some  effect,  and  the  plaintiffs 
were  entitled  to  the  circumstance  in  their  favor,  and  this  was 
in  substance  the  charge  of  the  court  upon  this  point. 

The  defendants'  counsel  presented  the  following  requests, 
all  of  which  were  refused:  — 

"  1.  The  plaintiffs,  in  order  to  recover  in  thig  case,  must 
prove  that  fraud  existed  on  the  twelfth  day  of  December, 
1887,  when  this  purchase  was  made,  either  by  willful  conceal- 
ment or  misrepresentations  of  facts  by  Mr.  Dudley,  and  unless 
the  plaintiffs  have  established  one  of  such  facts,  they  cannot 
recover. 

"  2.  The  defendant  E.  J.  Davis,  assignee,  is  entitled  to  re- 
cover in  this  case  for  the  value  of  the  goods  replevied,  $318.08, 
with  interest  since  January  14,  1888,  at  six  per  cent,  unless 
you  find  that  the  goods  were  purchased  by  Dudley  December 
12,  1887,  with  intent  to  defraud  the  plaintiffs. 

"  3.  Even  if  y«u  should  find  from  the  facts  that  Dudley 
was  in  fact  insolvent  December  12,  1887,  when  the  goods  were 
purchased,  that  would  not  be  suflficient  for  plaintiffs  to  recover, 
unless  you  also  find  that  Dudley  knew  it,  and  made  the  pur- 
chase knowing  that  he  could  not  pay  for  them,  and  with  in- 
tent to  defraud  plaintiffs." 

The  court  did  right  in  refusing  these  requests. 

As  regards  the  first,  neither  the  concealment  nor  misrepre- 
sentation need  be  willful  or  intended  in  order  to  constitute  the 
fraud  which  will  vitiate  the  contract.  It  is  suflScient  if  they 
have  the  effect  to  defraud. 

The  second  and  third  requests  have  each  the  like  infirmity. 

Counsel  for  defendants,  at  the  close  of  the  charge,  asked 
the  court  orally  to  charge  that  "  if  they  find  intent  to  defraud 
on  the  part  of  Dudley,  they  must  find  it  existed  at  the  time 
of  the  purchase  of  December  12th." 

Instead  of  so  charging,  the  court  said  to  the  jury:  "As  to 
that,  gentlemen  of  the  jury,  if  you  believe,  from  the  evidence  in 
this  case,  that  Mr.  Dudley  represented  himself  in  March,  1886, 
to  be  worth  thirty-six  thousand  or  thirty-seven  thousand  dol- 
lars over  and  above  his  liabilities,  and  permitted  that  statement 
to  remain  upon  the  books,  and  these  commercial  agencies  re- 
ported that  statement,  as  it  is  claimed  on  behalf  of  the  plain- 
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tiffs,  down  to  September,  1887,  and  these  were  made,  and  sales 
were  made  by  the  plaintiffs  in  December,  and  the  representations 
EB  to  his  financial  condition  were  untrue,  you  may  infer  from 
that  the  intent  on  the  tenth  day  of  December,  1887,  that  he 
purchased  the  goods  not  intending  to  pay  for  them,  and  that 
they  were  purchased  under  said  fraudulent  representations  as 
avoided  the  contract." 

Counsel  for  defendants,  Mr.  Corliss,  then  asked  the  court  to 
further  charge  the  jury  that  they  cannot  assume  that  the  rep- 
resentations made  were  false,  or  that  any  statements  that  were 
made  were  false,  except  upon  positive  proof.  The  court  then 
said  further  to  the  jury:  "You  may  take  into  consideration 
the  facts  in  determining  that,  and  you  may  consider  it,  gentle- 
men; you  may  take  into  consideration  the  fact  that  in  Sep- 
tember, 1887,  as  claimed  by  the  plaintiffs,  the  financial 
condition  of  Mr.  Dudley  was  represented  to  them  as  being 
tie  same  as  it  was  a  few  months  preceding,  — that  he  had  thirty- 
seven  thousand  dollars  over  and  above  his  debts  and  liabili- 
ties. Take  into  consideration  the  fact  that  on  the  seventh  day 
of  January,  1888,  he  failed  for  several  thousand  dollars  over 
and  above  his  assets.  Take  into  consideration  his  financial 
condition  as  reported  to  the  commercial  world  in  September 
as  being  as  I  have  stated,  and  that  on  the  fourteenth  day  of 
January,  1888,  he  failed,  showing  the  liabilities  of  three  thou- 
sand or  four  thousand  dollars  over  and  above  his  assets;  and 
there  being  no  explanation  from  Mr.  Dudley  as  to  what  has  be- 
come of  his  capital  of  thirty-six  thousand  dollars  from  Septem- 
ber to  January,  you  are  justified,  if  you  believe  that  evidence,  to 
find  that  the  defendant  was  guilty  of  fraud  when  he  ordered 
these  goods  on  the  twelfth  day  of  December,  1887." 

These  last  refusals  and  charges  were  excepted  to  by  defend- 
ants' counsel.  They  were  not  much  argued  at  the  hearing, 
and  not  at  all  in  brief  of  appellant,  and  we  will  only  say  we 
see  nothing  in  them  seriously  objectionable,  when  taken  in 
connection  with  the  other  portions  of  the  charge. 

We  do  not  think  the  testimony  given  by  Mr.  Foster,  nor 
what  the  court  said  while  said  witness  was  upon  the  stand  in 
relation  thereto,  as  to  what  the  testimony  did  not  show  as  to 
Dudley's  continuing  in  business,  of  a  character  to  prejudice 
the  interests  of  either  party,  and  the  exception  relating  thereto 
is  not  well  taken. 

No  error  appearing  in  the  record,  the  judgment  will  be  af- 
firmed. 
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MORSK,  J.,  dissented.  In  his  opinion,  Dudley  was  under  no  obligation  to 
notify  the  commercial  agency  of  the  changes  which  occurred  in  his  financial 
ability,  nor  that  he  had  reached  the  verge  of  bankruptcy,  and  was  unable  to 
pay  his  debts.  The  judge  also  thought  the  trial  court  erred  in  receiving  in 
evidence  the  copy  of  the  report  made  in  1S86  from  the  books  of  Dun  &  Co., 
because  it  was  not  proved  that  the  verbal  statements  made  by  Dudley  to 
their  agent  had  been  correctly  copied  into  such  books. 

Fraud.  —  The  existence  or  non-existence  of  fraud  is  ordinarily  a  question 
to  be  determined  by  a  jury:  Cover  v.  Manavxxy,  115  Pa.  St.  338;  2  Am.  St. 
Rep.  652;  Weaver  v.  Lapsley,  42  Ala.  601;  94  Am.  Dec.  671;  Drinkard  v.  In- 
gram, 21  Tex.  650;  73  Am.  Dec.  250;  Burch  v.  SmiOu,  15  Tex,  219;  65  Am. 
Dec.  154;  Linn  v.  Wrighty  18  Tex.  317;  70  Am.  Dec.  282;  Ellis  v.  Matthews, 
19  Tex.  390;  70  Am.  Dec.  353;  Filley  v.  RegUter,  4  Minn.  391;  77  Am.  Deo. 
622;  KuykendaU  v.  McDonald,  15  Mo.  416;  57  Am.  Dec.  212;  Britcoe  v.  Bro- 
naugh,  I  Tex.  326;  46  Am.  Dec.  108;  Billings  v.  Billings,  2  Cal.  107;  56  Am. 
Dec.  319;  Dodd  v.  McCraw,  8  Ark.  83;  46  Am.  Dec.  301;  Andersons.  Bur- 
neU,  5  How.  (Miss.)  165;  35  Am.  Dec.  425;  McMichael  v.  McDermoU,  17  Pa. 
St.  353;  55  Am.  Dec.  560;  Garland  v.  Chambers,  11  Smedes  &  M.  337;  49  Am. 
Dec.  63;  Forsyth  v.  Matthews,  14  Pa.  St.  100;  53  Am.  Dec.  522;  the  existence 
of  a  fraudulent  intent  in  the  transfer  of  property  is  a  question  for  the  jury, 
not  for  the  court,  to  decide:  Morgan  v.  Hecker,  74  Cal.  540;  Hamilton  v. 
Ross,  23  Neb.  630. 

Fraud  may  be  Inferred  from  Circitmstances  and  Facts,  especially 
when  the  circumstances  and  facts  lead  a  reasonable  man  to  the  conclusion 
that  an  attempt  has  been  made  to  withdraw  a  debtor's  property  from  the 
reach  of  bis  creditors  to  prevent  their  recovery  of  just  debts:  Burt  v.  Tim- 
mons,  20  W.  Va.  441;  6  Am.  St.  Rep.  664;  Boyle  v.  Maroney,  73  Iowa,  70;  6 
Am.  St.  Rep.  667;  Rothell  v.  Grimes,  22  Neb.  526. 

Fraud  —  Statements  to  a  Mercantile  Agency.  —  In  determining  the 
question  of  fraud  on  the  part  of  purchasers  of  goods,  their  prior  statements, 
made  to  a  commercial  agency  with  intent  that  such  statements  should  be 
communicated  to  peisons  making  inquiries  of  such  agency,  may  be  taken 
into  ci  .laideration:  Eaton  v.  Avery,  83  N.  Y.  31;  38  Am.  Rep.  389. 

Fraud — What  Representations  are  Fraudulent:  ffexterv.  Bast,  126 
Pa.  St.  52;  11  Am.  St.  Rep,  874,  and  particularly  cases  in  note  879;  Finlay- 
ton  V.  Finlayton,  17  Or.  347;  11  Am.  St.  Rep.  836;  Lexcarlc  v.  Carter,  117  Ind. 
206;  10  Am.  St.  Rep.  40,  and  note  45.  The  mere  expression  of  opinion,  to 
be  fraudulent,  must  be  made  by  one  knowing  it  to  be  false,  and  with  intent 
to  deceive:  Moses  v.  Katzenberger,  84  Ala.  95.  A  representation,  if  a  false- 
hood, and  acted  upon  by  one  deceived  thereby,  is  always  fraudulent:  Labbe 
V,  Corbett,  69  Tex.  503,  There  must  exist  fraudulent  intent  in  order  to  viti- 
ate a  sale  or  conveyance  for  fraud:  Dalton  v.  Thurston,  15  R,  I.  418;  Camp- 
belly.  Holland,  22  Neb.  587;  and  a  promise  without  intent  to  perform  is  a 
fraud:  Newman  v.  Smith,  77  Cal.  22.  Fraudulent  representations  must  be  aa 
to  material  matters:  Id.;  compare  Chaiham  F.  Co.  v.  Moffatt,  147  Mass.  403; 
9  Am.  St,  Rep,  727,  and  note  730.  And  one  may,  under  certain  circum- 
stances, be  responsible  for  representations  made  in  the  sale  of  land,  although 
he  honestly  believed  the  representations  true,  and  had  no  intention  of  deceiv- 
ing or  defrauding  the  other  party:  Davis  v.  Ntaum,  72  Wis,  439,  Fraud 
may  consist  in  concealing  material  facts,  as  well  as  making  false  representa- 
tions with  respect  thereto:  Kraft  v.  Baxter,  38  Kan.  352. 
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refusal  of  its  common  council  to  approve  a  statutory  liquor  bond,  in  the 
absence  of  a  ralid  contract  creating,  or  a  statute  declaring,  a  liability 
therefor. 

0.  T.  Tuthill,  for  the  appellant. 

E.  S.  Roo8  and  William  0.  Howard,  for  the  defendant. 

Long,  J.  This  cause  came  on  to  be  heard  in  the  circuit 
court  for  the  county  of  Kalamazoo,  without  a  jury,  and  the 
court,  having  heard  the  offer  of  proof  made  by  the  plaintiff, 
directed  judgment  to  be  entered  in  favor  of  defendant. 

Plaintiff  brings  the  case  here  by  writ  of  error. 

The  plaintiff  offered  proofs  tending  to  show  that  the  plain- 
tiff, the  wife  of  Marenus  Amperse,  resided  at  the  city  of  Kala- 
mazoo, and  was  desirous  of  engaging  in  the  business  of  the 
Bale  of  spirituous  and  malt  liquors  at  retail  in  the  grocery  store 
occupied  by  her  husband  in  said  city. 

That  she  is  of  the  age  of  forty  years  and  upwards;  and  on 
or  about  May  20,  1885,  she  presented  a  bond  in  conformity 
with  the  requirements  of  the  statute,  with  two  suflBcient  sure- 
ties, in  the  sum  of  three  thousand  dollars,  —  that  being  the 
sum  fixed  as  the  penalty  of  such  bonds  by  the  common  coun- 
cil of  said  city. 

That  the  bond  took  its  regular  reference  to  the  committee 
on  license,  and  at  the  regular  meeting  of  the  council,  on  the 
26th  of  that  month,  the  committee  reported  thereon  as  being 
a  good  bond  financially,  but  made  no  recommendation  upon 
it;  that  at  that  time  the  mayor  of  said  city  stated  that  there 
were  certain  petitions  on  file  against  granting  a  license  to  the 
plaintiff  and  her  husband  to  carry  on  the  business  of  retailing 
spirituous  and  malt  liquors. 

That  by  request  of  one  of  the  members  of  the  council  the 
city  attorney  was  asked  to  state  his  opinion  as  to  the  matter 
of  the  petitions,  and  the  right  of  the  plaintiff  to  have  granted 
to  her  a  license  and  the  approval  of  the  bond,  at  which  the 
city  attorney  stated  to  the  council  that  the  statute  made  no 
distinction  between  individuals;  that  any  person  who  could 
present  the  requisite  bond  was  entitled  under  the  law  to  have 
his  bond  approved  by  the  council,  and  licensed  thereby  to 
engage  in  the  sale  of  liquors;   and  that  the  council  acting 
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fairly  under  the  law  and  upon  the  report  of  the  committee 
that  the  bond  was  found  to  be  good  in  all  respects,  and  there 
being  no  objection  to  the  sureties,  their  financial  responsibility 
and  efficiency,  they  were  bound  to  approve  it. 

That,  on  being  interrogated  by  a  member  of  the  council 
what  would  be  the  consequences  if  they  did  not,  he  answered 
that  it  was  at  the  risk  of  a  possible  legal  remedy  to  the  peti- 
tioner, or  any  applicant,  by  an  action  on  the  case  against  the 
members  of  the  council  individually  for  a  willful  refusal  to 
perform  their  duty  in  approving  said  bond  reported  upon  by 
the  committee  to  be  good  and  without  any  objection. 

That  thereupon  George  Winslow,  a  member  of  the  council, 
made  the  following  motion:  "Alderman  Winslow  moved  that 
the  bond  of  the  petitioner  be  disallowed;  that,  if  the  instruc- 
tions of  the  city  attorney  was  law,  he  wanted  to  be  put  on 
record  as  going  against  the  law,  and  taking  the  chances  in 
disapproving  said  bond;  that  the  petitions  on  file  against 
granting  your  petitioner  a  license  and  approving  her  bond,  for 
the  reasons  stated,  were  enough  for  him,  and  that  the  council 
ought  to  be  governed  thereby;  that  the  petitions  ought  to  be 
respected,  and  control  the  action  of  the  council  in  this  case. 
The  motion  then  having  been  made  by  Alderman  Winslow, 
and  seconded,  being  put  to  a  vote,  the  council  voted  that  the 
bond  be  disapproved." 

That  the  petitions  referred  to  against  the  approval  of  the 
bond  state  that  plaintiff  and  her  husband  kept  a  disorderly 
house  in  the  past  year,  and  that  the  sale  of  liquor  in  that 
neighborhood  is  dangerous  to  real  estate;  and  the  council, 
when  acting  in  disapproving  said  bond,  stated  in  its  session 
that  the  reasons  set  forth  in  such  petitions  were  its  reasons 
for  disapproving  the  bond,  and  made  no  pretense  of  any  other 
reason  or  cause. 

That  at  a  meeting  of  the  council  held  on  June  Ist  thereafter, 
the  plaintiff,  by  her  attorney,  appeared  before  it,  and  asked 
the  council  to  give  its  reasons  for  disapproving  the  bond,  and 
if  there  was  any  other  objection  than  the  matter  of  such  peti- 
tions, to  state  the  same,  so  there  would  be  no  mistake  as  to 
the  cause  of  rejecting  of  said  bond,  and  again  asked  the  coun- 
cil to  approve  the  same,  and  again  presenting  the  said  bond 
to  the  council;  whereupon  the  council  refused  to  approve  the 
same,  or  make  any  further  objection  thereto. 

Counsel  for  plaintiff  further  offered  to  show  that  the  matter 
set  forth  in  the  petitions,  that  plaintiff  and  husband  kept  a 
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disorderly  place,  was  what  governed  the  council  in  disapprov- 
ing the  bond,  and  that  it  was  not  on  account  of  any  defect  in 
the  bond,  or  the  insufficiency  of  the  sureties  thereon;  and  that 
the  plaintiff  was  ready,  upon  the  approval  of  the  bond,  to 
pay  the  tax  required  by  the  statute  to  the  city  treasurer  to 
^enable  her  to  carry  on  the  business. 

That  upon  such  refusal  of  the  council  to  approve  the  bond, 
«,  petition  was  made  by  the  plaintiff  to  the  supreme  court  for 
a  viandamus,  and  on  June  8th  an  order  was  made  by  said 
court  to  the  common  council  to  show  cause  why  the  writ  should 
not  issue,  which  was  served  on  the  mayor  of  the  city  on  June 
■9th;  that  thereafter  no  action  was  taken  by  the  council  until 
August  19th,  when  the  committee  again  reported  without  rec- 
ommendation, and  the  bond  was  again  disapproved;  that  at 
the  October  term  of  the  supreme  court  the  cause  on  the  peti- 
tion for  mandamus  was  argued,  and  in  the  January  term,  1886, 
of  that  court,  a  decision  was  rendered  granting  a  peremptory 
mandamus  upon  the  council  for  the  approval  of  the  bond,  and 
on  January  20,  1886,  the  bond  which  had  been  presented  by 
the  plaintiff  on  May  20,  1885,  was  approved  by  the  action  of 
the  council,  and  the  tax  was  paid  a  few  days  thereafter  to  the 
-city  treasurer. 

That  from  the  twentieth  day  of  May,  1885,  when  the  bond 
■was  presented  for  approval  and  the  license  asked,  a  period  of 
nine  months  and  over,  the  plaintiff  was  deprived  from  carrying 
on  any  business,  and  the  tax  which  was  paid  from  that  time, 
amounting  to  about  $150,  was  lost;  that  during  that  time  the 
plaintiff  would  have  in  the  business  received  from  the  sale  of 
€pirituous  liquors,  for  whisky,  in  profits,  $80  a  barrel,  the  sum 
of  $960,  about  250  kegs  of  beer,  at  $2.60  a  keg  profit,  and  other 
spirituous  liquors,  such  as  brandy,  wine,  and  gin,  a  profit  of 
about  $80,  and  the  costs  of  the  proceedings  had  in  the  course 
of  the  m^ndamv^y  which  would  have  been  in  the  sum  of  about 
^2,000. 

Upon  this  offer  of  proof  being  made,  the  court  asked  plain- 
tiff's counsel  if  he  claimed  that  the  records  of  the  council 
show  that  the  bond  was  disapproved  because  the  plaintiff  kept 
a  disorderly  house.  To  this  inquiry  counsel  stated:  "The 
records  show  nothing  to  show  that  it  was  disapproved  for  that 
reason.  I  offer  this  return,  made  by  the  city  attorney  to  the 
city  council,  for  the  purpose  of  showing  their  reasons  for  refus- 
ing it." 

The  court  then  asked  counsel:  "  You  claim  that  outside  of 
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the  records  you  are  entitled  to  show  what  was  said?"  To 
which  counsel  responded:  "  I  claim  we  have  the  right  to  show 
all  that  was  said  and  all  that  was  done  by  the  council  in  the 
disapproval  of  this  bond,  —  the  reasons  they  gave  for  it." 

From  an  inspection  of  the  return  made  by  the  council  to  the 
order  to  show  cause,  which  plaintiff's  counsel  put  in  evidence, 
it  appears  that  when  the  bond  was  presented  to  the  council  it 
was  referred  to  the  committee  on  license,  by  whom  it  was 
referred  back  to  the  council  without  recommendation;  the 
committee  stating,  in  referring  it  back,  that  they  had  no  recom- 
mendation to  make.  This  report  was  adopted,  and  Mr.  Ihl- 
ing,  a  member  of  the  council,  offered  the  following  resolution, 
which  was  unanimously  adopted :  "  Moved  that  the  liquor 
bond  of  Catharine  Amperse  be  disapproved." 

And  in  this  return  the  council  say  that  this  embraces  its 
entire  action  in  regard  to  the  liquor  bond  of  the  plaintiff.  The 
proofs  tendered  by  plaintiff's  council  of  the  action  of  the  com- 
non  council  or  any  of  its  members,  aside  from  this  action  ae 
stated  in  such  return,  were  not,  therefore,  matters  of  record; 
but  counsel  claimed  the  right  to  supplement  the  record  by 
parol  proofs  showing  just  what  was  said  and  done  by  the  coun- 
cil and  its  several  members  at  its  meetings,  as  well  as  the  ad- 
vice given  there  by  the  city  attorney. 

The  foregoing  is  substantially  all  that  was  claimed  by  coun- 
sel for  plaintiff,  as  making  a  cause  of  action,  and  upon  which 
he  claimed  a  right  of  recovery  against  the  city. 

Even  if  such  parol  proofs  were  competent  to  supplement  the 
record  of  the  council,  it  would  not  constitute  a  cause  of  action 
against  the  city.  A  municipal  corporation  cannot  be  made 
liable  in  any  such  action.  Municipal  officers  are  in  no  such 
sense  municipal  agents  that  their  negligence  is  the  negligence 
of  the  municipality.  The  city  cannot  be  made  to  respond  in 
damages  for  the  torts  of  its  officers,  even  if  such  wrongs  could 
be  redressed  against  the  officers  themselves. 

It  is  true,  if  the  act  which  is  done  by  a  municipal  corpora- 
tion would  be  tortious  if  done  by  a  natural  person,  the  cor- 
poration is  held  liable  for  it  to  the  same  extent  and  for  the 
same  reason,  but  no  such  body  can  be  made  responsible  for 
official  neglect  involving  no  active  misfeasance.  It  is  only 
where  corporations  have  been  guilty  of  some  positive  mischief, 
produced  by  active  misconduct,  that  they  have  been  held 
liable,  unless  there  be  a  valid  contract  creating,  or  a  statute 
declaring,  the  liability.     Here  the  complaint  is  of  a  wrong 
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done  the  plaintiff,  not  by  an  act  of  the  council,  but  by  its 
refusal  to  act,  —  its  refusal  to  approve  the  bond.  No  active 
misfeasance  is  charged,  but  a  willful  neglect  of  duty. 

It  cannot  matter,  so  far  as  the  liability  of  the  city  is  con- 
cerned, whether  the  neglect  was  willful  or  otherwise.  There 
is  no  common-law  liability,  and  there  is  no  statute  in  this  state 
which  creates  any. 

Judge  Dillon,  in  his  work  on  municipal  corporations,  sec- 
tion 754,  lays  down  the  rule  that  a  municipal  corporation  is 
not  responsible  for  an  omission  or  refusal  to  enact  ordinances  or 
by-laws,  in  the  absence  of  a  valid  contract  creating,  or  a  stat- 
ute declaring,  a  liability  therefor,  nor  if  it  enacts  them  is  it 
liable  for  damages  arising  from  a  neglect  to  enforce  them.  In 
City  of  Detroit  v.  Blakeby,  21  Mich.  113,  4  Am.  Rep.  450,  it 
was  said  by  this  court:  "  It  has  been  uniformly  held  .... 
that  public  officers,  whose  offices  are  created  by  act  of  the 
legislature,  are  in  no  sense  municipal  agents,  and  that  their 
neglect  is  not  to  be  regarded  as  the  neglect  of  the  municipal- 
ity, and  their  misconduct  is  not  chargeable  against  it,  unless 
it  is  authorized  or  ratified  expressly  or  by  implication." 

This  same  principle  was  recognized  in  McCutcheon  v.  Horner^ 
43  Mich.  483;  38  Am.  Rep.  212. 

This  rule  is  sustained  by  the  decisions  of  the  courts  of  the 
several  states  wherever  the  question  has  arisen. 

The  court  was  correct,  under  the  circumstances,  in  directing 
judgment  for  defendant. 

The  judgment  of  the  court  below  must  be  affirmed,  with 
costs. 


The  PLAiHTirF  nr  thb  Pkinoipal  Cask  baring  failed  to  recover  damages 
for  the  non-approval  of  her  bond  in  her  action  against  the  city,  brought  an 
action  entitled  Amperae  v.  Winalow,  reported  in  75  Mich.  234,  and  in  which, 
upon  the  facts  set  forth  in  the  principal  case,  she  sought  to  hold  an  individual 
member  of  the  city  council '  civilly  liable  in  damages  for  willful  misconduct 
in  disapproving  such  liquor  bond.  She  claimed  that  the  duty  of  defendant, 
as  alderman,  was  ministerial,  and  not  judicial,  under  the  facts;  that  all  the 
judicial  duties  relative  to  the  approval  of  the  bond,  its  sufficiency,  the  suffi- 
ciency, residence,  and  character  of  the  sureties,  had  already  been  passed 
upon  by  the  committee  reporting  favorably  upon  the  bond  to  the  council; 
that  it  then  became  the  duty  of  defendant  to  vote  for  its  approval,  and  his 
voting  otherwise  was  evidence  of  willful  misconduct;  that  when  the  commit- 
tee acted  favorably  upon  the  bond,  reporting  it  sufficient  in  amount,  with 
satisfactory  sureties,  these  matters  passed  into  judgment,  not  subject  to  criti- 
cism or  review  by  defendant  or  any  member  of  the  council;  that  all  matters 
requiring  investigation,  discretion,  and  judgment  in  regard  to  the  amount 
and  form  of  the  bond,  the  number  and  character  of  the  sureties,  and  other 
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requisites  and  essential  elements  required  of  them,  had  been  determined  by 
the  committee  for  the  council  and  defendant,  and  that  there  was  only  left  to 
them  and  to  him  the  ministerial  duty  of  approving  the  bond,  which  was  re- 
fused; that  after  the  report  of  the  committee,  stating  that  the  bond  was  in 
proper  form,  and  the  sureties  financially  responsible,  and  instructions  re- 
ceived from  the  city  attorney  that  it  was  the  duty  of  the  council  to  approve 
it,  then  each  alderman  was  obliged  to  approve  it  by  his  vote,  and  refusal  or 
failure  so  to  do  was  a  willful  violation  of  duty,  for  which  an  action  for  damages 
would  Ue;  that  defendant  acted  willfully  and  maliciously,  and  in  disregard  of 
his  duty,  in  refusing  to  vote  for,  and  to  influence  the  other  aldermen  to  vote 
for,  the  approval  of  the  bond,  after  the  favorable  report  of  the  committee  and 
the  instructions  by  the  city  attorney.  The  court,  however,  held  that,  admit- 
ting the  facts  to  be  as  stated  in  the  principal  case,  still  no  civil  action  for  dam- 
ages could  lie  against  defendant,  for  the  reasons  that  he  or  any  other  officer 
charged  by  statute  with  the  duty  of  approving  or  disapproving  such  liquor 
bonds  acts  judicially,  and  cannot  be  held  so  liable,  no  matter  how  erroneous 
his  determination  may  be;  that  such  officer  is  not  precluded  from  investigat- 
ing for  himself  by  the  favorable  report  of  the  committee  on  the  bond,  and 
when  it  is  put  upon  its  passage  after  such  report,  it  is  not  only  his  right,  but 
his  duty,  to  disapprove  it  by  his  vote,  if  not  satisfied  that  it  meets  the  statu- 
tory requirements;  that  it  is  the  duty  of  such  officer  to  see  that  such  bonds, 
and  the  affidavits  of  the  sureties  thereon,  meet  all  the  statutory  require- 
ments, and  that  the  penalty  is  fixed  by  the  body  of  which  such  officer  is  a 
member,  and  if  in  his  judgment  each  surety  is  not  worth  such  sum  over  the 
statutory  deductions,  it  is  his  duty  to  disapprove  the  bond.  The  declaration 
does  not  allege,  nor  is  it  shown,  that  if  defendant  had  voted  for  the  approval 
of  the  bond,  and  had  used  his  influence  with  the  other  members  of  the  coun- 
cil thereto,  that  the  bond  would  have  been  approved.  As  it  is  not  alleged 
nor  shown  that  any  member  of  the  council  voted  to  approve  it,  the  implica- 
tion  is,  that  the  whole  council  voted  against  it.  So  that  if  defendant  had 
voted  for  approval,  and  done  his  duty  as  claimed,  it  would  have  made  no 
difi"erence  in  the  result  as  to  the  injury  sustained  by  plaintiff.  Though  de- 
fendant may  have  been  acting  in  a  ministerial  capacity,  and  have  willfully 
violated  his  plain  duty,  still  no  cause  of  action  would  arise  upon  which  dam- 
ages could  be  based,  if  plaintiff  was  not  injured  by  such  willful  misconduct; 
and  what  defendant's  motive  was  in  voting  for  the  disapproval  of  the  bond 
would  not  aid  plaintiff 's  case.  In  any  view  of  the  case,  the  action  for  dam- 
ages is  not  maintainable. 

Municipal  Corforatioks  are  not  Liablb  in  Damages  for  a  non-exercise 
of,  or  for  the  manner  in  which,  in  good  faith,  it  exercises  discretionary  powers 
of  a  public  or  legislative  character:  McDade  v.  Chester  City,  117  Pa.  St.  414; 
2  Am.  St.  Rep.  681,  and  note  686;  Dooky  v.  Town  of  Sullivan,  112  Ind.  461; 
2  Am.  St.  Rep.  209,  and  note  212;  fVriglU  v.  City  Council  of  Augusta,  78  Ga. 
241;  6  Am.  St.  Rep.  256,  and  note  259;  Stackhouse  v.  Lafayette,  26  Ind.  17; 
89  Am.  Dec.  450,  and  note;  nor  is  a  city  liable  for  a  failure  to  enact  or  en- 
force proper  ordinances:  Wheeler  v.  City  of  Plymouth,  116  Ind.  168;  9  Am.  St. 
Rep.  837.  Municipal  corporations  are  not  liable  for  a  failure  to  exercise 
legislative  or  judicial  powers,  nor  for  a  negligent  exercise  of  such  powers,  but 
only  where  it  negligently  performs  or  fails  to  perform  a  ministerial  duty  im- 
posed by  law:  City  of  Anderson  v.  East,  117  Ind.  126;  10  Am.  St.  Rep.  35; 
Milkr  v.  City  of  St.  Paul,  38  Minn.  134;  Cho^pe  v.  City  qf  JEureia,  78  CaL  688; 
12  Am.  St  Rep.  113.  and  note. 
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Brown  v.  Buck. 

[75  Michigan,  274.J 

Uandamxts  is  Proper  Remedy  to  compel  an  original  hearing  in  a  chan- 
eery  suit. 

CtoNSTiTUTiONAL  Law  —  JuRT  Trial  IN  Equitt  Cases. — The  Michigan 
statute  of  1887,  providing  for  a  final  decision  of  questions  of  fact  in 
equity  proceedings  by  the  verdict  of  a  jury,  and  for  the  rejection  of  tes- 
timony by  the  judge,  as  in  suits  at  law,  is  unconstitutional. 

OowsTiTUTiONAL  Law.  —  The  legislature  cannot  deprive  the  supreme  court 
of  its  revisory  jurisdiction  over  all  the  other  state  tribunals. 

Laws  Passed  for  One  Purpose,  and  under  one  title  or  category,  cannot  be 
made  to  do  duty,  under  a  foreign  enactment,  which  was  not  in  any  way 
within  their  contemplated  range. 

Trial  bt  Jurt  in  Common-law  Cases  is  guarded  by  a  large  number  of 
provisions  designed  to  procure  a  fair  and  impartial  trial,  extending  from 
the  jury-lists  through  the  process  of  selecting  and  summoning  regular 
jurors  and  talesmen  to  the  completion  of  the  panel  through  challenges 
and  other  tests.  All  the  provisions,  whether  statutory  or  not,  belong  to 
the  machinery  devised  for  the  common-law  courts,  and  cannot  be  adopted 
without  new  and  careful  legislation  to  chancery  practice. 

Cbai^cert  Practice.  —  When  any  matter  becomes  involved  in  a  chancery 
suit,  the  necessities  of  justice  and  equity  require  that  all  persons  and 
all  things  concerned  in  the  controversy  shall  be  brought  before  the  court 
to  have  their  respective  interests  charged  or  protected,  and  to  end  the 
controversy  finally. 

CoJiMON-LAW  Practice.  — When  a  case  is  tried  by  a  common-law  jury,  one 
verdict  settles  the  whole  issue,  and,  unless  set  aside,  furnishes  the  com- 
plete basis  of  judgment,  which  cannot  in  anything  depart  from  it,  and 
there  is,  and  can  be,  no  issue  which  the  jury  do  not  dispose  of. 

COKSTITTJTIONAL  Law  —  REMEDIES.  — The  legislature  may  change  the  for- 
malities of  legal  procedure,  but  it  cannot  make  changes  so  as  to  impair 
the  enforcement  of  rights. 

Equity.  —  Functions  or  Judges  in  equity  cases  are  as  well  settled  a  p{u*t  oi 
the  judicial  power,  and  as  necessary  to  its  administration,  as  the  func- 
tions of  juries  in  common-law  cases. 

Equity.  —  Bight  to  have  Equity  Cases  dealt  with  by  equitable  methods 
is  as  sacred  as  the  right  of  trial  by  jury. 

Equity.  —  Whatever  Machinery  be  Used  for  gathering  testimony  or  en- 
forcing decrees,  the  facts  and  law  must  be  decided  together  in  equity 
oases;  and  when  the  chancellor  desires  the  aid  of  a  jury  to  find  out  how 
facts  appear  to  such  unprofessional  men,  it  can  be  done  only  by  submit- 
ting single  issues  of  fact,  and  the  jury  cannot  foreclose  him  in  his  con- 
clusion unless  his  judgment  is  convinced. 

Equity.  —  System  of  Chancery  Jurisprudencb  has  been  developed  as 
carefully  and  judiciously  as  any  part  of  the  legal  system,  and  the  judi- 
cial power  includes  and  always  must  include  it. 

Constitutional  Law  —  Judges,  Statute  Limiting  Powebs  o».  —  Any 
statutory  change  which  transfers  the  power  which  belongs  to  a  judge  to 
a  jury,  or  to  any  other  person  or  body,  is  unconstitutional. 

Equity  —  Constitutional  Law.  —  Cognizance  of  equitable  questions  be- 
longs to  the  judiciary  as  part  of  the  judicial  power,  and  under  the  Michi- 
gan constitution  must  remain  vested  with  them. 
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DaUa$  Boudeman,  for  the  relator. 
Hawes  and  Luby,  for  the  respondent. 

Campbell,  J.  Relator  represents  that  in  April,  1888,  a  bill 
in  chancery  was  filed  in  Kalamazoo  County  by  Sarah  E.  Field, 
to  set  aside  a  deed  made  to  relator  by  Thomas  B.  Lord,  whO' 
was  father  of  both  parties,  upon  the  grounds  generally  set  up^ 
in  such  cases,  of  fraud,  undue  influence,  and  incapacity.  Issue^ 
being  joined,  the  complainant  made  claim  under  the  statute 
of  1887  for  a  trial  by  jury.  This  demand  was  allowed,  and 
certain  issues  were  submitted,  which  to  some  extent  covered 
the  charges,  but  not  in  a  very  tangible  way,  and  the  jury  gave 
answers  to  the  specific  questions.  The  circuit  judge,  acting 
entirely  on  these  answers,  made  a  decree  in  favor  of  complain- 
ant, canceling  the  deed,  and  refused  to  exercise  his  own  judg- 
ment in  the  case.  A  mandamus  is  asked  to  require  him  to  set 
aside  the  decree,  and  to  hear  the  cause  and  decide  it  himself. 

It  is  due  to  the  circuit  judge  to  say  that  he  took  this  course 
to  enable  the  validity  of  the  statute  to  be  passed  upon  in  thi» 
court,  inasmuch  as  this  question  has  been  raised  in  several 
parts  of  the  state,  and  needs  to  be  settled  in  order  to  procure 
uniformity  of  practice. 

A  preliminary  objection  was  made  to  the  use  of  the  process 
of  mandamus  to  determine  the  dispute,  which  it  is  insisted 
should  come  up  by  appeal.  But  there  is  no  force  in  the  ob- 
jection. We  are  informed  by  the  return  that  the  circuit  judge- 
never  passed  upon  the  questions  of  fact  himself.  An  appeal 
would,  therefore,  in  some  circumstances,  and  in  one  view  of 
the  case,  require  us  to  act  as  a  tribunal  of  original  powers,  and 
not  by  way  of  review,  which,  in  equity  cases,  is  not  in  our 
province.  It  might,  also,  and  probably  would,  require  us 
either  to  decide  on  a  partial  state  of  facts,  or  remand  the  cause 
for  rehearing,  which  is  not  contemplated  in  chancery  appeals. 
If  the  circuit  judge  was  wrong  in  the  theory  on  which  he 
thought  it  his  duty  to  act,  the  case  has  never  been  heard  at 
all  in  any  legal  way.  The  mandamus  is  not  asked  as  a  means 
of  reviewing  the  merits,  but  only  to  compel  an  original  hear- 
ing.    For  this  purpose  it  is  a  proper  remedy. 

The  statutory  provision  now  in  controversy  consists  of  a 
recasting  of  a  section  of  the  old  compiled  laws,  intended  to 
give  an  opportunity  of  trial  in  open  court,  if  the  court  deem 
it  proper,  and  providing  means  in  such  case  for  securing  a 
record  of  the  testimony  to  be  used  on  appeal.     This  section^ 
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which  was  originally  section  3511  of  the  compilation  of  1857, 
went  through  a  number  of  changes  before  it  became  section 
5093  of  the  compilation  of  1871,  and  after  several  more  changes 
appears  as  section  6647  of  Howell's  Statutes.  Some  confu- 
sion has  existed  because,  by  introducing  so  many  forms  of  one 
section,  it  has  not  always  been  easy  to  construe  it  in  connec- 
tion with  the  whole  chapter  on  courts  of  chancery,  but  they 
have,  by  practical  construction,  been  fairly  harmonized.  In 
1887  this  section  was  sought  to  be  radically  changed  by  con- 
verting a  chancery  hearing  to  something  meant  to  resemble  a 
trial  at  law,  but  confining  this  change  mostly  to  jury  trials, 
and  not  putting  hearings  without  a  jury  on  the  footing  of 
common-law  trials  without  a  jury.  As  this  is  the  only  section 
altered,  and  it  is  but  part  of  a  full  system  matured  and  sim- 
plified by  the  experience  of  considerably  more  than  half  a  cen- 
tury, it  is  brought  to  our  attention  under  two  points  of  view: 
1.  As  claimed  to  be  so  imperfect  and  incongruous  as  to  be 
void  for  its  deficiencies;  2.  As  invalid  on  broader  constitu- 
tional grounds. 

The  former  of  these  two  questions  seems  proper  to  be 
glanced  at  first;  and  it  makes  it  desirable  to  refer  somewhat 
to  the  growth  of  the  system. 

As  Michigan  had  a  long  territorial  experience,  its  judicial 
system  naturally  became  fashioned  in  close  analogy  to  that  of 
the  United  States,  and  so  recognized  and  perpetuated  in  their 
essentials  the  classification  of  legal  and  equitable  rights  as 
involving  the  necessity  of  separate  administration  in  impor- 
tant particulars.  The  constitution  of  the  United  States 
recognized  the  division  of  ordinary  civil  jurisprudence  into 
cases  at  law  and  cases  in  equity,  and  it  has  been  held  by  the 
supreme  court  of  the  United  States  that  this  recognition  puts 
it  beyond  the  power  of  Congress  to  make  any  serious  change 
in  that  classification.  In  Carpentier  v.  Montgomery,  13  Wall. 
480,  the  importance  of  the  distinction,  and  the  impracticability 
of  disregarding  it,  was  somewhat  explained  in  such  a  case  as 
is  now  under  consideration,  as  in  several  previous  cases  it  had 
been  held  that  the  policy  enjoined  by  Congress  of  securing  as 
far  as  possible  uniformity  of  practice  between  the  state  and 
United  States  courts  could  not  be  carried  so  far  as  to  confound 
the  legal  and  equitable  jurisdictions;  United  States  v.  How- 
land,  4  Wheat.  115;  Boyle  v.  Zacharie,  6  Pet.  658;  Robinson  v. 
Campbell,  3  Wheat.  222;  Livingston  v.  Story,  9  Pet;  654;  Rua- 
uU  v.  Southard,  12  How.   139;  Neves  v.  Scott,   13   Id.  268; 
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Boyce^a  Ex'rs  v.  Grundy,  3  Pet.  210;  Bodley  v.  Taylor,  5 
Cranch,  191.  These  and  many  other  cases  which  might  be 
cited  show  the  general  course  of  decision  in  the  supreme  court. 

As  Michigan  received  the  common  law  free  from  any  older 
statutory  admixture,  it  naturally  followed  the  English  divis- 
ions of  law  and  equity,  and  under  the  enlightened  adminis- 
tration of  chancellors  Farnsworth  and  Manning,  the  practice, 
which  was  largely  shaped  by  legislation  in  accordance  with 
their  views,  received  the  form  which  it  now  has,  and  our  stat- 
utes embody  in  a  very  intelligible  way  a  system  so  complete 
as  to  need  very  little  aid  from  other  sources. 

So  far  as  the  statutes  provide  for  the  earlier  stages  of  a 
cause,  up  to  the  preparation  for  hearing,  this  new  statute  does 
not  interfere,  except  as  to  testimony,  in  which  the  change  is 
radical,  as  it  is  also  radical  in  regard  to  the  mode  and  inci- 
dent of  the  hearing  and  the  preparations  for  appeal.  And 
here  occurs  a  series  of  difficulties  requiring  attention.  As  the 
law  stood  before,  the  testimony  might  be  taken  by  deposition 
or  in  open  court,  and  upon  specific  issues  of  fact  suitable  for 
a  jury,  the  aid  of  a  jury  might  be  invoked.  But  in  all  cases 
the  testimony  was  secured  and  preserved  for  use  on  appeal, 
and  in  this  court  each  case  was  to  be  reheard  on  the  whole 
testimony,  and  on  that  rehearing  this  court  was  enabled  and 
required  to  render  its  own  decree,  by  simple  affirmance  if  the 
decree  below  was  satisfactory,  and  in  other  cases  by  such  a 
change,  partial  or  total,  as  would  make  the  final  disposition 
such  as  it  should  have  been  in  the  first  place.  But  in  all 
cases  where  the  cause  had  proceeded  to  a  hearing  on  facts,  the 
law  contemplated  that  this  court  should  make  a  final  disposi- 
tion on  the  merits,  and  not  remand  it  for  a  new  trial  or  hear- 
ing on  issues  already  once  tried  and  decided.  The  sections 
of  the  statute  which  refer  to  the  action  of  this  court  in  appel- 
late cases  remain  unchanged,  and  are  the  only  statutory 
method  of  bringing  into  this  court  chancery  appeals.  As  it 
is  not  competent  for  the  legislature  to  deprive  the  supreme 
court  of  its  revisory  jurisdiction  over  all  the  other  state  tri- 
bunals, no  legislation  which  practically  destroys  it  is  valid. 

The  statute  of  1887  (Laws  of  1887,  p.  358)  undertakes  to 
provide  that  "either  party  shall  also  be  entitled  to  the  right 
to  a  jury,  to  be  demanded  in  the  same  manner  as  in  a  suit  at 
law,  and  the  verdict  of  such  jury  on  any  question  of  fact  shall 
have  the  same  force  and  effect  in  the  circuit  [court]  in  chan- 
cery, and  in  the  supreme  court  on  appeal,  as  the  verdict  of  a 
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jury  in  an  action  at  law.  Whenever  a  jury  is  demanded  as 
aforesaid,  an  issue  or  issues  shall  be  framed  under  the  direc- 
tion of  the  court,  if,  in  the  opinion  of  the  court,  such  issue 
shall  be  necessary  to  be  submitted  to  such  jury,  and  in  all 
cases  of  trial  in  open  court,  whether  with  or  without  a  jury,  it 
shall  be  the  duty  of  the  court  trying  said  cause  to  rule  upon 
all  questions  of  admissibility  of  testimony  in  the  same  manner 

and  with  the  like  effect  as  in  a  suit  at  law In  case  the 

cause  shall  have  been  tried  by  a  jury  on  demand  of  either  of 
the  parties,  either  party  shall  in  like  manner  be  entitled  to 
make  and  settle  a  case  as  provided  in  this  section,  and  it  shall 
not  be  necessary  to  set  forth  in  such  case  all  the  testimony 
given  upon  such  trial,  but  only  so  much  thereof  as  may  be 
necessary  to  a  clear  understanding  of  the  questions  of  law 

arising  therein Upon  the  case  so  made  and  filed,  an 

appeal  may  be  taken  to  the  supreme  court  by  any  of  the  par- 
ties, as  in  ordinary  chancery  cases." 

It  requires  but  a  little  examination  to  discover  that  these 
changes  cannot  be  carried  into  effect  in  practice,  and  are  en- 
tirely in  conflict  with  the  rights  of  parties,  as  well  as  with  the 
remainder  of  the  retained  chancery  system.  Merely  formal 
defects  could  perhaps  be  corrected,  but  the  defects  are  more 
than  formal. 

Apart  from  the  serious  question  whether,  under  cover  of 
amending  one  section  of  the  Compiled  Laws,  the  whole  body 
of  the  laws  can'  be  revolutionized,  it  is  very  certain  that  laws 
passed  for  one  purpose,  and  under  one  title  or  category,  can- 
not be  made  to  do  duty  under  a  foreign  enactment,  which  was 
not  in  any  way  within  their  contemplated  range.  While  the 
old  law  was  adequate  to  secure  the  aid  of  jurors  for  advisory 
purposes,  the  case  is  different  when  an  attempt  is  made  to 
give  a  trial  by  jury  which  shall  have  the  effect  of  a  common- 
law  inquest.  The  trial  by  jury  in  common-law  cases  is 
guarded  by  a  large  body  of  provisions  designed  to  procure  a 
fair  and  impartial  jury,  extending  from  the  making  of  the 
jury-lists  through  the  process  of  selecting  and  summoning 
regular  jurors  and  talesmen  to  the  completion  of  the  panel 
through  challenges  and  other  tests.  All  of  these  provisions, 
whether  statutory  or  not,  belong  to  the  machinery  devised 
for  the  common-law  courts,  and  cannot  be  adapted,  without 
new  and  careful  legislation,  to  anything  else.  But  this  new 
statute  introduced  other  complications  which  are  quite  aa 
serious. 
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When  any  matter  becomes  involved  in  a  chancery  suit,  the 
necessities  of  justice  and  equity  require  that  all  persons  and 
all  things  concerned  in  the  controversy  shall  be  brought  be- 
fore the  court  to  have  their  respective  interests  charged  or 
protected,  and  to  end  the  controversy  once  for  all.  Specific 
relief  is  generally  required,  and  usually  more  or  less  of  the 
defendants  have  conflicting  interests  to  a  greater  or  less  ex- 
tent, which  require  different  issues  and  different  treatment; 
and  these  diflficulties  frequently  become  known  or  developed 
during  the  course  of  the  investigation. 

This  law,  as  probably  would  be  almost  unavoidable  if  the 
essentials  of  common-law  practice  are  followed,  is  framed  on 
the  theory  of  single  contesting  parties.  No  one  party  or  set 
of  parties  can  be  authorized  to  become  directors  of  the  suit, 
and  determine  in  what  manner  it  is  to  be  tried,  or  select  the 
jury  to  try  it.  It  would  be  difficult,  at  least,  to  have  a  case 
in  which  several  parties  have  several  interests,  which  may, 
nevertheless,  be  more  or  less  affected  by  what  happens  to  the 
rest,  decided  partly  by  a  jury  and  partly  in  some  other  way. 
Under  the  standing  practice,  the  only  way  to  secure  justice  to 
all  has  been  found  to  be  to  have  the  whole  case  heard  at  once, 
BO  that  the  same  arbiter  passes  on  all  the  varied  interests,  and 
adjusts  them.  Each  has  a  right  to  have  the  whole  of  his  case 
decided  by  one  tribunal;  and  if  a  jury  should  find  an  issue  in 
one  way  on  one  party's  demand,  and  the  court  should  find  the 
same  fact  in  another  way,  there  could  be  no  decision.  So  a 
jury  might  easily  find  a  verdict  which  would  have  to  be  set 
aside  for  misdirection  or  improper  dealings  with  testimony, 
and  a  second  jury  might  find  differently,  and  involve  a  new 
complication  before  the  case  is  disposed  of.  The  differences 
between  law  and  equity  issues  create  many  more  difficulties, 
which  need  not  be  dwelt  on,  because  the  defects  are  still  more 
radical. 

When  a  case  is  tried  by  a  common-law  jury,  one  verdict 
settles  the  whole  issue,  and,  unless  set  aside,  furnishes  the 
complete  basis  of  a  judgment,  which  cannot,  in  anything,  de- 
part from  it;  and  there  is,  and  can  be,  no  issue  which  the 
jury  do  not  dispose  of.  The  judgment  follows  as  a  matter  of 
course,  and,  if  taken  to  an  appellate  court,  the  verdict  cannot 
be  altered,  and  must  stand  completely  good  or  completely 
bad.  A  verdict  on  part  of  the  issues  and  a  disagreement  on 
the  rest  is  no  verdict.  It  is  not  possible  to  have  one  verdict 
in  a  suit  in  equity  which  shall  decide  the  whole  controversy, 
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and  if  it  were,  this  law  does  not  provide  for  it,  and  provides 
for  nothing  in  its  place.  It  makes  no  provision  for  a  jury 
except  on  detached  issues,  unless,  as  is  dimly  suggested,  the 
whole  pleadings  are  laid  before  them;  and  if  that  should  be 
done,  it  would  be  impossible  to  frame  a  general  verdict  on 
which  any  decree  could  be  entered.  At  law,  in  all  but  a  few 
possessory  cases,  the  verdict  is  for  the  recovery  of  a  specific 
sum  of  money,  or  a  specific  thing,  on  which  a  single  and  sim- 
ple judgment  can  be  rendered.  In  equity,  there  are  few,  if 
there  are  any,  cases  where  specific  relief  is  not  required,  and 
the  adjustment  of  the  conflicting  or  separate  rights.  If  spe- 
cific issues  only  are  submitted  to  the  jury,  some  part  of  the 
controversy  must  always  be  decided  by  the  court;  and  in  that 
case,  the  division  would  make  it  impossible,  by  any  known 
means,  to  have  the  case  disposed  of  in  an  appellate  court. 
And  this  suggests  another  difficulty,  which  would,  in  any 
event,  render  this  law  inoperative. 

The  only  method  of  review  provided  in  the  statutes  is  by 
an  appeal,  and  that  appeal  is  made  as  all  appeals  require  it 
to  be  made,  so  as  to  lead  to  a  review  of  the  whole  case,  and  a 
decision  on  the  whole  merits.  The  only  conceivable  purpose 
of  this  law  is  to  make  the  verdict  final  on  all  that  it  covers. 
But  the  law  forbids  inserting  in  the  case  any  more  of  the  tes- 
timony than  will  explain  the  bearings  of  the  rulings.  If 
wrong  rulings  have  been  made,  it  contemplates  their  correc- 
tion in  some  way.  But  if  this  is  done,  the  verdict  must  be  set 
aside.  This  statute  does  not  provide  for  taking  or  settling 
exceptions.  It  provides  no  method  for  having  this  court  de- 
cide on  the  rulings  upon  the  admission  or  rejection  of  testi- 
mony, and  it  provides  no  means  for  supplying  testimony 
which  has  been  improperly  ruled  out,  or  for  granting  a  new 
trial  before  the  same  or  any  other  jury  on  the  whole  or  any 
part  of  the  case.  It  leaves  the  case  subject  to  nothing  but  the 
appeal  already  provided  for  chancery  decisions,  and  makes 
no  provision  whatever  for  either  supplying  omitted  testimony, 
or  for  finding  out  what  a  jury  would  have  done  had  there  been 
no  testimony  improperly  let  in  or  shut  out.  It  does  not  mean, 
as  it  could  not  lawfully  mean,  to  prevent  a  review  in  this 
court,  and  yet  it  provides  no  method  for  getting  it  in  any 
sufficient  way.  And  it  is  open  to  the  incurable  mischief  of 
introducing  changes  in  such  a  crude  and  contradictory  man- 
ner that,  while  there  are  many  defects  patent  to  all  observers, 
there  are  probably  many  more  which  would  appear  whenever 
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any  case  actually  arises  in  practice  in  the  complicated  con- 
troversies which  the  necessities  of  jurisprudence  turned  over 
to  equity  because  common-law  methods  could  not  deal  with 
them. 

This  leads  to  the  inquiry  whether  it  is  competent  for  legis- 
lation to  bring  about  any  such  radical  change  as  is  here  at- 
tempted. We  think  it  is  not.  The  decisions  of  the  United 
States  supreme  court  before  referred  to  do  not  bind  state  prac- 
tice, but  they  nevertheless  to  home  extent  indicate  the  real 
difficulty.  That  tribunal  did  not  decide  that  under  the  United 
States  constitution  there  could  be  no  change  in  equitable  pro- 
cedure, because  the  whole  body  of  chancery  practice  has  been 
repeatedly  amended  and  simplified  by  that  court.  Their  rul- 
ings mean  neither  more  nor  less  than  that  there  are  various 
kinds  of  interests  and  controversies  which  cannot  be  left  with- 
out equitable  disposal  without  either  destroying  them  or  im- 
pairing their  value.  It  is  within  the  power  of  a  legislature  to 
change  the  formalities  of  legal  procedure,  but  it  is  not  com- 
petent to  make  such  changes  as  to  impair  the  enforcement  of 
rights.  In  rude  times,  when  there  is  no  business,  and  no 
variety  of  property  rights,  very  simple  remedies  are  sufficient. 
But  where  the  ordinary  remedies  have  become  inadequate  to 
deal  with  more  extended  or  peculiar  interests,  such  as  multiply 
in  all  civilized  countries,  diflFerent  methods  and  different  tri- 
bunals become  necessary.  The  universally  recognized  basis  of 
equitable  jurisprudence,  found  in  statutes  and  constitutions,  as 
well  as  in  the  reports  and  text-writers,  is  the  inadequacy  of 
the  common  law  to  deal  with  these  subjects.  A  principal 
basis  of  that  inadequacy  was  the  nature  of  the  tribunal  pass- 
ing on  the  facts.  In  common-law  issues,  fact  and  law  can  be 
readily  separated;  but  in  the  great  majority  of  equity  proceed- 
ings it  is  impossible  to  make  any  such  separation.  The  func- 
tions of  judges  in  equity  cases  in  dealing  with  them  is  as  well 
settled  a  part  of  the  judicial  power,  and  as  necessary  to  its  ad- 
ministration, as  the  functions  of  juries  in  common-law  cases. 
Our  constitutions  are  framed  to  protect  all  rights.  When  they 
vest  judicial  power  they  do  so  in  accordance  with  all  of  its 
essentials,  and  when  they  vest  it  in  any  court  they  vest  it  as 
efficient  for  the  protection  of  rights,  and  not  subject  to  be  dis- 
torted or  made  inadequate.  The  right  to  have  equity  contro- 
versies dealt  with  by  equitable  methods  is  as  sacred  as  the 
right  of  trial  by  jury.  Whatever  may  be  the  machinery  for 
gathering  testimony  or  enforcing  decrees,  the  facts  and  the  la\t 
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must  be  decided  together;  and  when  a  chancellor  desires  to 
have  the  aid  of  a  jury  to  find  out  how  facts  appear  to  such  un- 
professional men,  it  can  only  be  done  by  submitting  single 
issues  of  pure  fact,  and  they  cannot  foreclose  him  in  his  con- 
clusions unless  they  convince  his  judgment. 

The  very  wise  provision  of  our  constitution,  which  by  sec- 
tion 5  of  article  6  directs  the  legislature  to  abolish  distinc- 
tions between  law  and  equity  proceedings,  is  carefully  worded, 
and  requires  it  to  be  done  only  as  far  as  practicable.  It  does 
not  blend  legal  and  equitable  interests,  although  no  doubt  it 
does  favor  the  removal  of  such  distinctions  between  those  as 
are  nominal,  rather  than  real.  The  purpose  of  the  constitution 
has  been  very  liberally  carried  out,  and  there  is  now  hardly 
any  distinction  left  that  is  merely  formal.  But  the  clause  re- 
ferred to  was  suggested,  as  all  men  know,  by  the  then  recent 
attempts  in  other  states  to  abolish  systems  of  procedure  which 
had  become  overtechnical,  and  provide  forms  of  remedy  of  a 
more  simple  character.  In  doing  this  the  distinction  in  names 
between  legal  and  equitable  remedies  was  abolished.  But  it 
very  soon  became  manifest  to  all  jurists  that  the  class  of  rights 
which,  for  want  of  a  better  definition,  were  loosely  called 
"  equitable,"  and  which  had  only  been  included  under  that 
name  because  the  common-law  methods  were  not  adapted  to 
enforce  them,  differed  from  other  rights  in  their  essential  na- 
ture, and  not  in  form  only,  and  that,  by  whatever  name  they 
were  called,  they  could  only  be  eflBciently  protected  and  made 
available  by  the  means  known  as  "  equitable." 

In  all  ages,  and  in  all  countries,  this  distinction  by  nature, 
which  was  never  called  "equitable"  except  in  English  juris- 
prudence, where  it  was  first  so  called  from  an  idea  that  the 
rights  were  imperfect  because  unknown  in  the  rude  ages,  when 
property  was  scanty,  and  business  almost  unheard  of  in  the 
regions  outside  of  great  cities,  has  been  recognized  and  pro- 
vided for  by  suitable  methods  substantially  similar  in  charac- 
ter. Juries  cannot  devise  specific  remedies,  or  safely  deal 
with  complicated  interests,  or  with  relief  given  in  successive 
stages,  or  adjusted  to  varying  conditions.  Theory  amounts 
to  nothing  in  the  history  of  jurisprudence.  The  system  of 
chancery  jurisprudence  has  been  developed  as  carefully  and 
as  judiciously  as  any  part  of  the  legal  system,  and  the  judicial 
power  includes  it,  and  always  must  include  it.  Any  change 
which  transfers  the  power  that  belongs  to  a  judge  to  a  jury, 
or  to  any  other  person  or  body,  is  as  plain  a  violation  of  the 
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constitution  as  one  which  should  give  the  courts  executive  or 
legislative  power  vested  elsewhere.  The  cognizance  of  equita- 
ole  questions  belongs  to  the  judiciary  as  a  part  of  the  judicial 
power,  and  under  our  constitution  must  remain  vested  where 
it  always  has  been  vested  heretofore. 

The  case  in  which  relator  seeks  our  interference  has  never 
been  heard  by  the  court  as  it  should  have  been,  and  a  man- 
damtis  must  be  allowed  to  direct  the  circuit  judge  to  rescind 
his  decree,  and  allow  the  case  to  be  brought  to  a  hearing 
before  the  court  for  final  disposal  on  pleadings,  and  on  proofs 
to  be  properly  taken.  

Mandamtts  will  wot  Lib  to  review  discretionary  duties  of  officers:  Not* 
to  Wood  V.  Strother,  9  Am.  St.  Rep.  257,  258;  Sansom  v.  Mercer,  68  Tex. 
488;  2  Am.  St.  Rep.  605,  and  note  510;  Weeden  v.  CUy  qf  Richmond,  9  R.  L 
128;  98  Am.  Dec.  373,  and  note  375-377.  Where  nothing  remains  bat  the  en- 
forcement of  a  legal  duty,  the  remedy  is  by  mandamus:  Webster  v.  Newell, 
66  Mich.  505.  An  inferior  court  may  be  compelled  by  mandamus  to  exercise 
its  discretion,  though  such  discretion  cannot  be  reviewed:  State  v.  Cramtr, 
96  Mo.  76;  but  see  StaU  v.  Phillips,  97  Id.  331;  McHenry  v.  Township  Board, 
66  Mich.  9.  And  mandamus  will  lie,  not  to  control  discretion,  but  to  ascer- 
tain  whether  any  discretion  at  all  exists:  State  v.  Bightor,  40  La.  Ann.  852; 
although  the  general  rule  is  that  the  exercise  of  legal  discretion  cannot  be 
controlled  by  mandamus:  State  v.  Ellis,  40  La.  Ann.  818. 

Jury  Tbial  ik  Equity  Cases.  —  Verdicts  of  juries  in  equity  oases  are 
merely  advisory:  Sullivan  v.  Royer,  72  Cal.  248;  1  Am.  St.  Rep.  61;  and  in 
such  cases  it  is  no  error  to  refuse  to  grant  a  trial  by  jury:  Lane  v.  Schlem- 
mer,  114  Ind.  296;  6  Am.  St.  Rep.  621.  Compare  Lee  v.  Tillotson,  24  Wend. 
337;  35  Am.  Dec.  624,  and  note  626;  note  to  Flint  River  S.  B.  Co.  v.  Roberts, 
48  Am.  Deo.  188,  wherein  the  general  l*w  as  to  jury  trials  in  equity  oases  is 
discoasad. 
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Slakdkr  —  Wholb  Cokyersation  Admissible  vs  Evibinob.  —  la  an 
action  of  slander,  plaintiff  should  be  permitted  to  give  the  whole  con- 
versation in  evidence,  and  all  the  words  spoken  by  defendant,  so  long  as 
they  are  part  of  the  same  transaction,  and  led  up  to  the  words  charged 
in  the  declaration  to  have  been  spoken  by  defendant  of  and  concerning 
plaintiff. 

Slandkr.  —  Burden  or  PROor  is  on  plaintiff  in  an  action  of  slander  to  show 
substantially  that  defendant  spoke  the  words  as  charged  in  the  declara- 
tion. This  does  not,  however,  exclude  other  words  spoken  in  the  same 
conversation. 

Blander  —  Mitiqation.  —  In  an  action  of  slander,  defendant  should  be 
allowed  to  testify  in  mitigation  to  provoking  language  used  to  him  by 
plaintiff  which  caused  him  to  utter  the  words  charged  as  slanderous. 
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^e  law  makes  allowances  for  the  infirmities  of  human  natare,  and  for 
what  is  done  in  the  heat  of  passion,  produced  by  the  improper  condnot 
of  the  adverse  party. 

Slandbb  —  Dam AOBS.  —  In  actions  of  slander,  where  the  words  are  not 
actionable  per  ae,  the  plaintiff  must  both  allege  and  prove  that  by  reason 
of  the  words  he  has  sustained  some  damages  of  a  pecuniary  nature;  but 
where  the  words  are  actionable  per  Be,  no  special  damages  need  be  al- 
leged or  proved,  and  the  jury  are  warranted  in  giving  such  damages  as 
■hall  compensate  the  plaintiff  for  the  wrong  and  injury  done,  according 
to  the  circumstances  of  each  case. 

Slander  —  Exemplary  Damaoes.  —  Under  an  allegation  in  slander,  thai 
plaintiff  is  greatly  injured  in  her  good  name,  fame,  credit,  and  reputa> 
tion,  the  jury  would  be  warranted  if  they  found  that  defendant  spoke, 
uttered,  or  published  the  words  alleged  of  and  concerning  plaintiff  in 
awarding  punitive  or  exemplary  damages,  if  the  facts  proved  show  ex- 
press and  wanton  malice. 

Slaitdkr.  —  Where  Actual  Malice  is  Shown  in  an  action  of  slander,  the 
jury  may  always  give  exemplary  damages. 

Slander  —  Damages.  —  Where  the  words  spoken  in  an  action  of  slander  are 
actionable  per  ae,  and  defendant  was  actuated  by  malice,  and  wantonly 
intended  to  charge  plaintiff  with  being  unchaste,  exemplary  damages  are 
recoverable.  But  if  the  words  were  spoken  in  the  heat  of  passion,  under 
provocation  from  plaintiff,  this  is  such  evidence  of  want  of  malice  that 
the  jury  should  consider  it  in  mitigation  of  damages. 

Hampden  KeUey,  for  the  appellant 
Howard  and  Rooa,  for  the  defendant. 

LoNO,  J.  Plaintiff  recovered  six  cents  damages  in  an  ac- 
tion on  the  case  for  slander  against  the  defendant  in  the  KalA" 
mazoo  circuit  court,  and  brings  the  case  to  this  court  by  writ 
of  error. 

It  appears  that  the  plaintiff,  who  is  twenty-five  years  of  age, 
and  a  single  woman,  lived  with  her  mother,  Mrs.  Newman, 
and  a  little  nephew,  on  an  adjoining  lot  to  the  defendant  in 
the  city  of  Kalamazoo. 

The  defendant  is  a  married  man,  his  wife  and  several  chil- 
dren constituting  his  household. 

On  July  10,  1887,  some  diflBculty  arose  between  the  two 
families  during  the  absence  of  the  defendant.  On  his  return 
in  the  evening  he  found  his  daughters  in  tears,  and  then 
learned  from  his  family  that  the  plaintiff,  in  an  altercation 
about  the  children,  who  were  playing  on  the  sidewalk,  had 
called  his  wife  and  daughter  some  vile  names,  when  he  at 
once  stepped  out  of  his  door,  and  to  the  fence  between  the  two 
places,  and  called  to  the  plaintiff,  who,  with  her  mother,  went 
out  to  the  fence,  where  the  defendant  was  standing.  Here  it 
is  claimed  by  the  plaintiff  the  defendant  applied  to  her  sev- 
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eral  vile  and  opprobrious  epithets,  imputing  to  her  a  want  of 
chastity,  in  the  presence  and  hearing  of  a  large  number  of 
people. 

On  the  trial,  the  defendant  did  not  attempt  to  justify  the 
speaking  of  the  words,  either  by  his  plea  or  in  his  testimony, 
and  there  is  no  dispute  in  the  record  but  that  the  character 
of  the  plaintiff  is  above  reproach. 

The  defense  set  up  was,  that  the  plaintiff  had  only  a  short 
time  previous,  and  on  the  same  day,  applied  several  names  to 
the  wife  and  daughter  of  defendant  imputing  to  them  a  want 
of  chastity;  that  this  grew  out  of  a  quarrel  with  the  children, 
in  which  the  little  nephew  of  the  plaintiff  was  involved;  that 
defendant,  coming  home,  and  learning  of  the  transaction,  and 
while  angry  from  its  repetition  to  him  by  his  family,  went  out 
and  called  the  attention  of  the  plaintiff  and  her  mother  to  what 
had  been  told  him  by  his  family. 

It  is  claimed  by  the  defendant  that  the  plaintiff  did  not 
deny  the  charges  made  by  him,  but  reiterated  the  statements; 
and  that,  when  he  spoke  the  words  imputed  to  him  by  plain- 
tiff, he  did  not  speak  them  of  and  concerning  the  plaintiff,  but 
that  all  the  words  spoken  by  him  had  reference  to  a  sister  of 
the  plaintiff,  the  mother  of  the  plaintiff's  little  nephew,  who 
was  not  present  there. 

Upon  the  issue  so  made  the  court  submitted  the  case  to  the 
Jury,  instructing  them,  among  other  things,  as  follows:  "  If 
you  are  satisfied,  by  a  preponderance  of  evidence  in  the  case, 
that  the  language  charged  in  the  declaration,  or  any  part  of  it, 
was  used  towards  the  plaintiff  by  the  defendant,  it  imputed  to 
her  a  want  of  chastity,  and  the  words  would  be  actionable  in 

themselves,  ....  and  entitle  the  plaintiff  to  recover 

If  they  were  spoken  of  and  concerning  plaintiff's  sister,  and 
not  of  the  plaintiff,  then  the  jury  must  acquit." 

The  contention  of  counsel  for  the  plaintiff  is,  that  while  the 
plaintiff  was  on  the  witness-stand,  being  examined  as  a  wit- 
ness in  her  own  behalf,  the  court  ruled  out  a  portion  of  her 
testimony;  that  this  testimony  was  competent  for  the  purpose 
of  showing  that  it  was  the  plaintiff  to  whom  the  defendant  ad- 
dressed his  words,  and  not  of  her  sister.  The  plaintiff  testi- 
fied: "I  heard  him  say,  if  the  God  damned  bitch  comes  out 
here  I  will  tell  her  what  she  is.  He  was  looking  at  me  when 
he  said  that.  I  stepped  out  on  the  porch,  and  said:  'Mr. 
Stein,  are  you  talking  about  me?  If  you  are,  anything  you 
say  about  me  I  will  make  you  prove.'     He  said:  'I  will,  and 
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I  can, — every  word  of  it.'  Then  I  stepped  out.  He  called 
me  over  to  the  fence.  He  told  me  to  come  over  to  the  fence, 
and  he  would  tell  me  what  I  was.  I  went  over  to  or  near  the 
fence.  He  next  said:  *  It  ain't  forgotten  what  you  did  at  Rome 
City.  The  conductor  that  had  you  out  on  the  island  all  day 
is  right  here.     He  will  prove  it,  and  so  will  I.' " 

Here  the  witness  was  interrupted  by  defendant's  counsel  by 
the  claim  that  this  was  not  under  the  issue  made,  and  this 
part  of  the  testimony  of  the  plaintiff  was  stricken  out  under 
such  objection,  to  which  counsel  for  plaintiflf  excepted. 

It  appeared  that  no  such  charge  was  made  by  the  declara- 
tion, and  for  that  reason  the  testimony  was  excluded  by  the 
court. 

PlaintifiF's  counsel  contends,  however,  that  if  he  had  been 
permitted  to  show  the  whole  conversation,  and  his  charge 
against  the  plaintiflf  at  Rome  City,  on  the  train,  and  other  in- 
Btances  which  could  have  been  given,  it  would  have  convinced 
the  jury  that  the  plaintiflf  was  the  one  of  whom  he  spoke  the 
words  charged  in  the  declaration,  and  no  other  person,  as  the 
defendant  testified  that  he  had  not  seen  the  sister  for  seven  or 
eight  years. 

I  think  that  the  testimony  was  competent.  The  plaintiflf 
should  have  been  permitted  to  give  the  whole  conversation 
and  all  the  words  spoken  by  the  defendant  to  her  there.  It 
was  a  part  of  the  same  transaction,  and  led  up  to  the  words 
charged  in  the  declaration  to  have  been  spoken  by  defendant 
of  and  concerning  the  plaintiflf. 

The  burden  was  on  the  plaintiflf  to  prove  substantially  that 
the  defendant  spoke  the  words  as  charged  in  the  declaration. 
This  would  not,  however,  exclude  other  words  spoken  there 
in  the  same  conversation:  Brown  v.  Barnes,  39  Mich.  211;  33 
Am.  Rep.  375. 

These  other  words  would  not  make  out  the  cause  of  action, 
but  the  whole  conversation  may  properly  be  given,  and  in  this 
instance  it  would  have  had  a  tendency  at  least  to  contradict 
the  theory  and  claim  of  defendant  that  the  words  charged  in 
the  declaration  were  not  spoken  of  and  concerning  the  plain- 
tiflf. We  think  the  court  was  in  error  in  excluding  this  testi- 
mony. 

Mrs.  Clarinda  Newman  was  called  as  a  witness  for  plaintiflf, 
and  testified  to  what  the  defendant  said  about  the  plaintiflf 
being  at  Rome  City.  This  the  court,  at  the  request  of  coun- 
Bel  for  defendant,  also  struck  out.     We  think  this  was  error. 
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This  testimony  was  competent,  for  the  reason  given  as  to  the 
testimony  of  the  plaintiff. 

Claim  is  also  made  by  counsel  for  plaintiff  that  the  court 
was  in  error  in  permitting  the  defendant  to  testify  that  he  was 
made  angry  by  what  his  children  said  to  him  in  regard  to  the 
language  used  to  them  by  plaintiff,  and  their  mother,  and  that 
the  court  was  also  in  error  in  its  charge  to  the  jury,  that,  if 
the  plaintiff  provoked  the  defendant  to  utter  the  words,  by  lan- 
guage used  towards  his  daughters,  they  should  consider  that 
fact  in  mitigation  of  damages.  In  this  there  was  no  error. 
The  law  makes  allowances  for  the  infirmities  of  human  nature, 
and  for  what  is  done  in  the  heat  of  passion,  produced  by  the 
improper  conduct  of  the  adverse  party:  Ritchie  v.  Stenius,  73 
Mich. 

Counsel  for  plaintiff  also  complains  in  his  brief  of  the  charge 
of  the  court  on  the  question  of  damages.  The  court  instructed 
the  jury:  "This  is  not  a  case  where  exemplary  or  punitive 
damages  can  be  given."    This  was  error. 

In  actions  for  slander,  where  the  words  are  not  actionable 
per  8«,  the  plaintiff  must  both  allege  and  prove  that  by  reason 
of  the  words  he  has  sustained  some  damages  of  a  pecuniary 
nature. 

In  such  actions,  where  the  words  are  actionable  in  them- 
Belves,  no  special  damages  need  be  alleged  or  proved,  and  the 
jury  are  warranted  in  giving  such  damages  as  shall  compen- 
sate the  plaintiff  for  the  wrong  and  injury  done.  What 
amount  of  damages  may  be  given  depends  upon  the  circum- 
stances of  each  particular  case. 

Under  proper  pleadings  and  proofs  the  plaintiff  may  recover 
damages  for  all  actual  loss  and  injuries  sustained,  including 
mental  suffering  and  discomfort  arising  from  the  public  dis- 
grace and  indignity  caused  by  the  slander:  Field  on  Dam- 
ages, sec.  691. 

The  allegation  and  claim  of  damages  in  the  declaration  in 
the  present  case  is,  "that  the  said  plaintiff  is  greatly  injured 
in  her  good  name,  fame,  credit,  and  reputation." 

Under  such  an  allegation,  the  jury  would  be  warranted,  if 
they  found  the  defendant  spoke,  uttered,  or  published  the 
words  alleged  of  and  concerning  the  plaintiff,  in  awarding 
punitive  or  exemplary  damages,  if  the  facts  proved  established 
express  and  wanton  malice. 

Where  actual  malice  is  shown  in  an  action  for  slander,  the 
jury  may  always  give  exemplary  damages:  Knight  v.  Foster^ 
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39  N.  H.  576;  Guard  v.  RisTc,  11  Ind.  156;  Armstrong  v.  Pier- 
8on,  8  Iowa,  29;  Daly  v.  Van  Benthuysen^  3  La.  Ann.  69. 

We  think  the  court  was  in  error  in  this  part  of  its  charge. 
The  words  charged  to  have  been  spoken  were  actionable  per 
8e,  and  if  the  defendant  was  actuated  by  malice,  and  in  a 
wanton  manner  intended  to  charge  the  plaintiff  with  being 
unchaste,  then  exemplary  damages  were  recoverable.  But  if 
the  defendant  spoke  the  words  in  the  heat  of  passion,  pro- 
voked thereto  by  what  plaintiflf  had  said  of  his  family,  and 
which  had  been  communicated  to  him  as  coming  from  the 
plaintiflF  herself,  this  would  be  evidence  of  the  want  of  malice, 
and  the  jury  should  consider  it  in  mitigation  of  damages. 

For  the  errors  pointed  out,  the  judgment  of  the  court  below 
must  be  reversed,  with  costs,  and  a  new  trial  ordered. 

Slandbb  and  Libel  —  Whole  Conversatiok  ok  Publicatioh  Adiob- 
BIBLE.  —  Th«  entire  article  alleged  to  be  libelous  can  be  ooiuidered  by  both 
the  court  and  jury:  Mosier  v.  Stoll,  119  Ind.  245. 

Slander  and  Libel  —  Burden  or  Proof.  —  Where  words  are  not  ac- 
tionable per  se,  the  burden  of  showing  express  malice  is  upon  plaintiff:  Stew' 
art  V.  Hall,  83  Ky.  375;  Byam  v.  Collins,  111  N.  Y.  143;  7  Am.  St.  Rep.  726, 
and  note  741;  Davis  v.  Sladden,  17  Or.  259.  In  order  to  recover  for  libelous 
words  which  are  privileged,  the  burden  of  proving  actual  malice  is  upon 
plaintiff:  Bacon  v.  Michigan  etc  Ky  Co.,  66  Mich.  166. 

Slander  and  Libel  —  Mitiqation.  —  The  fact  that  slanderous  words 
were  spoken  in  the  heat  of  passion,  which  was  provoked  1^  one  concerning 
whom  they  were  spoken,  may  be  shown  in  mitigation  of  damages:  Jauch  v. 
Jaudi,  50  Ind.  135;  19  Am.  Rep.  699;  Mousler  v.  Harding,  33  Ind.  176;  5 
Am.  Rep.  195;  but  see  Quivby  v.  Minnesota  Tribune  Co.,  38  Minn.  628,  8  Am. 
St.  Rep.  693,  wherein  it  is  held  that  this  rule  is  inapplicable  when  there  has 
been  time  and  opportunity  for  hot  blood  to  cool  before  the  slander  was 
uttered  or  libel  published.  As  to  the  evidence  which  is  admissible  in  mitiga- 
tion in  actions  of  libel  and  slander:  Extended  note  to  Aldermany.  French,  11 
Am.  Deo.  130-132.  As  to  the  law  generally,  with  respeot  to  damages  in 
cases  of  libel  and  slander:  Extended  note  to  TerwiUiger  r.  Wands,  72  Id. 
426-436.  Under  a  plea  of  not  guilty,  in  an  action  of  libel,  defendant  can 
prove  in  mitigation  of  damages  that  there  was  a  general  suspicion  and  belief 
of  the  truth  of  the  published  charge:  Montgomery  v.  Knox,  23  Fla.  595. 

Slander  and  Libel  —  Pleading.  —  Damages  must  be  alleged,  if  the 
words  are  not  actionable  per  se:  TenoilUger  v.  Wands,  17  N.  Y.  54;  72  Am. 
Dec.  420,  and  note  426;  but  special  damages  need  not  be  alleged  when  the 
alleged  libelous  matter  is  actionable  per  se:  Montgomery  v.  Knox,  23  Fla.  595. 

Exemplabt  Damages.  —  As  to  when  and  under  what  circumstances  ex- 
emplary damages  are  recoverable,  see  Columbus  etc.  B'y  Co.  v.  Bridges,  86 
Ala.  448;  11  Am.  St.  Rep.  58,  and  particularly  note  65,  66;''5ft*te  v.  Chicago 
etc  R'y  Co.,  73  Wis.  147;  9  Am.  St.  Rep.  769,  and  note  777;  Pittsburgh  etc 
B'y  Co.  V.  Lyon,  123  Pa.  St,  140;  10  Am.  St.  Rep.  517,  and  note  621,  622. 
In  California,  exemplary  damages  may  be  awarded  for  tortious  acts,  and  are 
not  confined  to  cases  where  malice  appears  on  the  part  of  defendant:  St.  Ores 
r.  McOlashen,  74  Cal.  148. 


June,  1889.]     Wormsdorf  v.  Detroit  City  R'y  Co.  453 


WoRMSDORP  V.  Detroit  City  Kailwat  Company. 

[75  Michigan,  472.1 
NiOLiGSNCE  —  CoNctJRRiNQ  NEGLIGENT  AcTS  —  EviDBNCE. — In  an  action 
for  damages  for  personal  injury,  where  the  accident  and  resulting  injury 
ar«  alleged  as  having  been  caused  by  several  concurring  negligent  acts 
and  omissions  of  defendant,  it  is  necessary  to  prove  each  element  of  neg- 
ligence alleged,  in  order  to  recover. 

StEEET- RAILWAY    COMPANY    IS    BOUND    TO  PROVIDE    SuiTABLB    CaR3,    with 

proper  and  safe  appliances  for  checking  their  speed  on  a  descending 
grade,  and  for  stopping  them  as  necessity  or  convenience  may  require, 
and  to  keep  the  same  in  good  repair;  to  provide  safe  horses  for  the  trans- 
portation of  passengers,  and  careful  and  prudent  drivers. 

Btkeet-railway  Company  is  not  Liable  as  an  insurer  of  the  safety  of  its 
passengers,  and  is  only  answerable  for  any  injury  which  may  happen 
through  its  own  negligence,  or  the  negligence  or  default  of  its  servants. 

Street-railway  Company  is  not  Required  to  furnish  its  road  with  new 
cars,  nor  is  it  liable  for  using  old  ones,  but  whether  new  or  old  cars  are 
nsed,  it  is  required  to  keep  them  in  good  repair,  and  fit  for  use,  so  as 
not  to  endanger  the  safety  of  passengers. 

BviDBNCB  —  Negligence.  —  In  an  action  against  a  street-railway  company 
for  damages  for  personal  injuries,  evidence  that  it  was  a  matter  of  gen- 
eral knowledge  and  rumor  among  the  employees  that  a  car  had  been  on 
the  road  ever  since  it  was  built,  is  inadmissible,  as  hearsay  and  irrelevant. 

Evidence  —  Negligence. — In  an  action  against  a  street-railway  company 
for  damages  for  personal  injury,  evidence  of  the  general  reputation  of  a 
certain  horse,  among  the  employees  of  the  company,  as  being  an  unsafe 
and  unreliable  horse  to  drive  before  a  street-car,  and  that  knowledge  of 
such  reputation  was  brought  home  to  the  general  superintendent  of  the 
company,  is  admissible,  as  tending  to  show  negligence  in  the  company  in 
providing  an  unsafe  horse,  and  using  it  after  it  knew,  or  should  have 
known,  its  unfitness  for  the  work. 

Evidence  —  Con  versations  —  Res  Gestae.  —  In  an  action  against  a  street- 
railway  company  for  damages  for  personal  injury,  a  conversation  be- 
tween the  car-driver  and  the  company's  superintendent,  as  to  the  cause 
of  the  accident,  immediately  thereafter,  is  perhaps  admissible  as  part 
of  the  res  gestce;  but  a  conversation  between  the  same  parties  as  to  a 
past  transaction,  which  was  not  part  of  the  rea  gestce,  is  not  admissible  to 
bind  the  company  with  notice  of  the  defect  claimed  in  the  complaint. 

Brennan  and  Donnelly,  and  Sidney  T.  Miller,  for  the  appel- 
lant. 

Henry  Ohms  and  S.  E.  Engle,  for  the  plaintiflf. 

Champlin,  J.  This  action  was  brought  to  recover  damages 
arising  from  an  injury  to  plaintiflf  while  riding  upon  a  street- 
car. 

The  negligence  of  the  defendant  was  alleged  to  have  con- 
eisted  in  neglecting  to  furnish  proper  and  safe  brakes  and 
appliances  for  slacking  the  speed  of  cars  in  going  a  down- 
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grade,  or  for  stopping  a  car,  and  in  wrongfully  and  negligently 
famishing  and  providing  a  braking  apparatus  with  a  weak, 
cracked,  and  defective  connecting-rod,  which  was  utterly  in- 
adequate, unsafe,  and  positively  dangerous  to  life  and  linib; 
that  the  rod  was  partly  cracked  and  broken,  and  its  situation 
and  location  under  the  car  was  open  and  exposed  to  view,  and 
the  defendant,  by  the  exercise  of  ordinary  care,  could  and 
would  have  known  of  the  unsafe  condition  of  said  rod 
and  braking  apparatus,  and  did  know  thereof;  and  that  in 
going  over  a  bridge  above  the  tracks  of  the  Michigan  Central 
railroad,  and  descending  the  grade  thereon  westward,  the  said 
connecting-rod  broke  asunder,  rendering  the  front  brake  use- 
less, so  that  the  driver  was  powerless  to  check  the  speed  of 
the  car. 

Also  in  neglecting  to  provide  the  car  with  a  conductor  to 
apply  the  rear  brake,  and  conduct  and  assist  in  the  care  of  the 
passengers. 

Also  in  providing  and  furnishing  as  one  of  the  team  a  dan- 
gerous and  fractious  horse,  which  had  for  a  long  time  before 
then  been  known  to  defendant  to  be  dangerous  and  at  times 
unmanageable;  and  that  the  horses  became  frightened  and 
unmanageable,  and  the  cars  rushed  upon  their  heels,  and  they 
ran  away. 

Also  in  the  neglect  of  the  driver  of  the  car  in  which  the 
plaintifiF  was  a  passenger,  which  was  going  east,  to  stop  and 
permit  her  to  alight,  but  wrongfully  and  negligently  acceler- 
ated the  speed  of  his  horses,  so  that  the  two  cars  came 
together  with  a  crash. 

The  declaration  alleges  that  by  means  of  the  premises  afore- 
said, and  the  wrongful  conduct  and  negligence  of  the  defend- 
ant and  its  driver  aforesaid,  the  plaintiff  was  injured  as  stated 
in  the  declaration. 

The  declaration  contains  but  one  count,  and  the  accident 
and  resulting  injury  are  alleged  as  having  been  caused  by  the 
several  concurring  negligent  acts  of  and  omissions  of  defend- 
ant. Had  the  connecting-rod  not  broken,  although  the  horse 
was  fractious,  and  although  there  was  no  conductor,  and  al- 
though the  driver  of  the  east-bound  car  did  accelerate  his 
speed,  and  had  not  stopped  and  suffered  the  plaintiff  to  alight, 
the  injury  would  not  have  been  received  by  plaintiff.  And  so 
if  either  duty  upon  the  violation  of  which  negligence  is  predi- 
cated had  been  performed,  the  accident  would  not  have  hap- 
pened.    It  was  necessary  to  the  plaintiff's  case,  under  the 
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pleadings,  to  establish  by  proof  each  element  of  negligence 
alleged. 

The  testimony  introduced  by  the  plaintiff  tended  to  show 
that  Mr.  Barry  was  superintendent  of  the  road,  and  had  gen- 
eral charge  of  the  cars,  horses,  and  men  used  and  employed 
upon  defendant's  road,  or  at  least  of  that  portion  of  it  upon 
which  the  accident  happened. 

The  defendant  was  in  duty  bound  to  furnish  and  provide 
suitable  cars,  with  proper  and  safe  appliances  for  checking  the 
speed  of  the  cars  on  a  descending  grade,  and  for  stopping 
them  as  necessity  or  convenience  required,  and  to  keep  the 
same  in  good  repair,  and  to  provide  safe  horses  for  the  trans- 
portation of  passengers,  and  careful  and  prudent  drivers. 
The  defendant,  however,  is  not  liable  as  an  insurer  of  the 
safety  of  its  passengers,  and  is  only  liable  for  any  injury 
which  may  happen  through  its  own  negligence  or  default,  or 
the  negligence  or  default  of  its  servants. 

There  is  no  principle  of  law  which  requires  the  defendant 
to  furnish  its  road  with  new  cars  to  transport  passengers,  or 
which  makes  it  liable  for  using  old  ones.  Whether  new  or 
old,  it  is  required  to  keep  them  in  good  repair,  and  fit  for  use, 
BO  as  not  to  endanger  the  safety  of  passengers. 

Plaintiff's  counsel  was  permitted  to  ask  his  witness  this 
question:  "Was  it  a  matter  of  general  knowledge  and  rumor 
among  the  men  that  this  car  had  been  on  the  road  ever  since 
it  was  built?"  The  witness  answered:  "Yes,  sir;  that  was  all 
the  talk  about  there.  Men  who  were  there  on  ahead  of  me, 
that  left  the  road  before  I  went  there,  told  me  that  this  car 
was  on  there  just  after  the  road  started  running," 

The  court  erred  in  admitting  this  testimony.  It  was  not 
only  hearsay,  but  entirely  irrelevant  to  the  issue. 

It  was  shown  that  one  of  the  horses  which  was  attached  to 
the  car  that  collided  with  the  one  in  which  plaintiff  was  in- 
jured, known  as  Gray  Fannie,  was  a  fractious  and  ungov- 
ernable horse,  and  required  great  care  and  skill  at  all  times 
to  handle.  Knowledge  of  these  facts  was  brought  home  to 
Mr.  Barry,  the  superintendent  of  the  company,  which  was  suf- 
ficient to  charge  defendant  with  notice  and  knowledge  of  the 
unsafe  disposition  and  habits  of  the  animal,  but  in  addition 
the  plaintiff  was  permitted  to  show  the  general  reputation  of 
the  horse  Gray  Fannie  among  the  drivers  and  employees  of 
defendant  for  being  an  unsafe  and  unreliable  horse  to  drive 
before  a  street-ear,  and  her  propensity  to  run  if  anything  came 
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against  her  heels,  as  tending  to  prove  that  defendant  had 
notice  of  the  unfitness  of  the  animal  for  street-car  service,  and 
retained  it  therein  after  it  had  such  notice  or  knowledge.  The 
defendant  claims  that  such  testimony  was  merely  hearsay,  and 
inadmissible. 

The  testimony  was  clearly  admissible,  as  tending  to  show 
the  negligence  of  defendant  in  providing  an  unsafe  horse,  and 
using  it  after  it  knew,  or  should  have  known,  its  unfitness  for 
the  work:  Davis  v.  Detroit  etc.  R.  R.  Co.,  20  Mich.  105;  4  Am. 
Rep.  364;  Hoyt  v.  Jeffers,  30  Mich.  181;  Hilts  v.  Chicago  etc, 
R'y  Co.,  55  Id.  437. 

The  testimony  tended  to  show  that  within  a  few  minutes 
after  the  collision,  the  superintendent,  Mr.  Barry,  arrived  at 
the  place,  and  the  court  permitted  a  witness  to  testify  that 
Mr.  Barry  asked  the  driver  of  the  west-bound  car  what  the 
cause  of  the  accident  was,  and  the  driver's  reply  that  he 
thought  it  was  because  the  brake-chain  broke. 

This  perhaps  was  admissible  as  part  of  the  res  gestae,  under 
our  ruling  in  the  case  of  Keyser  v.  Chicago  etc.  R'y  Co.,  66 
Mich.  390.  But  it  was  error  to  permit  another  witness  to  tes- 
tify to  a  conversation  which  he  claimed  he  heard  between  Mr. 
Barry  and  the  driver,  immediately  after  the  accident,  as  fol- 
lows: "The  driver  told  Mr.  Barry  that  he  had  reported  the 
car  to  the  barn  as  having  a  bad  brake;  that  he  had  reported 
the  car  to  the  barn  before;  that  he  did  n't  hear  Barry  ask 
anything  as  to  the  cause  of  the  accident." 

This  narration  of  the  driver  was  of  a  past  transaction,  and 
was  no  part  of  the  res  gestae,  and  was  inadmissible  to  bind  the 
defendant  with  notice  of  the  defect  claimed. 

The  court  charged  the  jury  that  there  were  four  grounds  of 
Tecovery,  and  that  they  might  all  stand  or  fall  separately,  and 
that,  if  they  had  satisfied  the  jury  that  the  accident  was 
caused  by  the  negligence  of  the  defendant  upon  either  of  the 
grounds  stated,  although  they  had  failed  in  respect  to  the 
other  three  grounds,  the  plaintiflF  was  entitled  to  recover. 

We  do  not  think  the  pleadings  will  support  this  portion  of 
the  charge.  The  declaration  alleges  wherein  the  defendant 
was  negligent,  and  then  alleges  that  by  means  of  the  premises 
aforesaid,  which  premises  were  the  concurring  acts  of  negli- 
gence set  out,  the  accident  occurred.  There  are  four  several 
acts  of  negligence  alleged,  but  neither,  alone,  is  said  to  have 
caused  the  injury,  but  the  combined  acts  are  alleged  to  have 
done  so.     If  the  breaking  of  the  connecting-rod  was  purely 
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accidental,  and  occurred  without  the  fault  or  neglect  of  de- 
fendant, and  the  car  rushed  upon  the  horses  upon  the  descend- 
ing grade,  and  the  defendant  was  not  at  fault  in  the  team 
running  away,  I  do  not  think  the  declaration  is  so  drawn  as 
to  place  the  company  in  fault  for  the  sole  neglect  of  the  driver 
of  the  east-bound  car  to  stop  and  invite  his  passengers  to 
alight.  It  would  have  to  contain  allegations  of  fact  directly 
contrary  to  what  is  now  charged:  Thompson  v.  Flint  R.  R.  Co., 
57  Mich.  300. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered. 


Carbibks  or  Passengers.  —  Carriers  are  bound  to  use  the  highest  practi- 
cable degree  of  care  to  secure  the  safety  of  their  passengers,  and  any  negli- 
gence on  their  part  is  actionable:  Louisville  etc.  R'y  Co.  v.  Snyder,  117  Ind. 
435;  10  Am.  St.  Rep.  60,  and  cases  collected  in  note  64,  as  to  the  care  re- 
quired of  carriers  of  passengers. 

Evidence.  —  Hearsay  testimony,  as  a  general  rule,  is  not  admissible: 
Brown  v.  People,  17  Mich,  429;  97  Am.  Dec.  195;  Siason  v.  Cleveland  etc. 
R.  R.  Co.,  14  Mich.  489;  90  Am.  Dec.  252;  Printup  v.  Mitchell,  17  Ga.  558; 
63  Am.  Dec.  258;  Walker  v.  Forbes,  25  Ala.  139;  60  Am.  Dec.  498;  McOoon 
V.  Irvin,  1  Finn.  526;  44  Am.  Dec.  409;  Lynch  v.  Poatlethxoaite,  7  Mart.  (La.) 
69;  12  Am.  Dec.  495;  SchuUz  v.  McLean,  76  Cal.  608;  Hollister  v.  Cordero,  76 
Id.  649;    Van  Horn  v.  Overman,  75  Iowa,  421. 

Evidence  —  Res  Gest^.  —  As  to  what  declarations  are  admissible  as  res 
gestae,  see  Erie  etc.  R.  R.  Co.  v.  Smith,  125  Pa.  St.  259;  11  Am.  St.  Rep.  895, 
and  cases  in  note  900;  Leahey  v.  Caa»  Ave.  R'y  Co.,  97  Mo.  165;  10  Am.  St. 
Rep.  300,  and  note  306. 


Dundas  v.  City  of  Lansing. 

[75  Michigan,  499.1 

EviDKNCK  —  Res  Gest^  —  Statement  as  to  Cause  of  Injury.  —  Narra* 
tion  of  past  occurrences  as  to  the  manner  in  which  a  party  had  been  in- 
jured cannot  be  given  in  evidence  by  an  attending  physician  when  not 
necessary  to  correctly  diagnose  the  case. 

Municipal  Corporations  —  Knowledge  of  Officers  is  Knowledge  of 
Corporation.  —  The  individual  knowledge  of  officers  or  agents  of  a 
municipal  corporation  who  in  such  capacity  have  powers  or  duties  con- 
ferred upon  them  in  reference  to  a  given  matter,  is  the  knowledge  of 
the  corporation,  and  notice  to  such  officers  or  agents  is  notice  to  the  cor- 
poration so  as  to  bind  it. 

Municipal  Corporations.  —  The  statutory  liability  of  municipal  corpora- 
tions depends  upon  the  true  interpretation  of  the  statute  creating  it. 

MUKIOIPAL  COBPORATIONS  —  NOTICE   OF  DEFECT   IN   SiDEWALK.  —  Where   a 

municipal  corporation  can  acquire  no  knowledge  of  defective  streets  or 
sidewalks  except  through  its  aldermen,  city  marshal,  or  street  inspec- 
tors, knowledge  of  or  notice  to  any  such  agents  of  such  defect  is  no- 
tic6  to  the  corporation  after  a  meeting  of  the  common  council  composed 
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of  such  officers,  and  attended  by  one  of  them,  having  snch  notice  oi 
knowledge. 

Municipal  Corporatioks  —  Liability  for  Defectivb  Sidewalk.  —  In 
order  to  make  a  city  liable  for  injury  received  through  a  defective  side- 
walk, it  must  be  shown  that  it  had  notice  of  the  particular  defect  com- 
plained of,  and  not  of  other  defects  which  did  not  cause  the  injury  al- 
leged. 

Municipal  Corporations  —  Liabilitt  for  Defective  Sidewalk  —  Evi- 
dence. —  In  an  action  against  a  city  for  injuries  received  through  a 
defective  sidewalk,  evidence  which  has  no  tendency  to  show  that  the 
city  had  actual  notice  of  the  defect  complained  of,  and  too  remote  and 
indefinite  to  prove  that  the  particular  defect  had  existed  such  length  of 
time  that  notice  might  be  presumed  or  inferred,  is  inadmissible. 

Municipal  Corporation  cannot  be  Held  Liable  for  Damages,  caused  by 
the  non-repair  of  the  cross-walk  at  a  certain  street,  by  showing  that 
sidewalks  in  that  vicinity  were  out  of  repair. 

Municipal  Corporations.  —  Contributory  Negligence,  when  »  person 
is  injured  through  a  defect  in  the  street  or  sidewalk  of  which  he  had 
previous  knowledge,  is  generally  a  question  for  the  jury. 

Municipal  Corporations  —  Contributory  Negligence.  —  In  an  action 
against  a  city  for  injury  through  a  defect  in  a  sidewalk  prepared  and 
provided  for  the  use  of  pedestrians,  when  the  accident  happened  in  the 
night-time,  and  while  plaintiflF  was  pursuing  the  ordinary  traveled  way, 
the  question  of  his  negligence  is  one  of  fact  for  the  jury  to  determine. 

Evidence.  —  In  Action  against  a  City  for  injury  through  a  defective 
sidewalk,  after  plaintiff  has  testified  in  her  own  behalf,  her  counsel  can- 
not introduce  evidence  to  show  that  her  memory  had  become  weakened, 
and  thus  form  a  basis  for  argument  that  she  was  mistaken  in  her  testi- 
mony, and  exercised  due  care  and  prudence. 

R.  A.  Montgomery,  for  the  appellant. 
Cahill  and  Ostrander,  for  the  plaintiff. 

Champlin,  J.  This  action  was  brought  to  recover  damages 
for  a  personal  injury  alleged  to  have  been  caused  by  the 
neglect  of  defendant  in  not  keeping  a  cross-walk  in  repair. 
An  objection  is  raised  by  the  defendant  which  goes  to  the 
plaintiff's  right  of  action,  although  not  affecting  her  cause  of 
action,  which,  if  disposed  of  in  favor  of  the  defendant,  will 
suspend  further  proceedings  in  this  suit,  and  render  it  un- 
necessary to  pass  upon  other  questions  raised  by  the  record. 

The  charter  of  the  city  of  Lansing  contains  the  following 
provision:  "The  council  shall  audit  and  allow  all  accounts 
chargeable  against  the  city,  but  no  account  or  claim  or  con- 
tract shall  be  received  for  audit  or  allowance  unless  it  shall 
be  accompanied  with  an  affidavit  of  the  person  rendering  it, 
which  affidavit  may  be  taken  and  certified  by  any  member 
of  the  common  council,  to  the  effect  that  he  verily  believes 
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that  the  services  or  property  therein  charged  have  been  ac- 
tually performed  or  delivered  for  the  city;  that  the  sums 
charged  therefor  are  reasonable  and  just;  and  that,  to  the 
best  of  his  knowledge  and  belief,  no  set-ofif  exists,  nor  pay- 
ment has  been  made  on  account  thereof,  except  such  as  are 
indorsed  or  referred  to  in  such  account  or  claim.  And  every 
such  account  shall  exhibit  in  detail  all  the  items  making  up 
the  amount  claimed,  and  the  true  date  of  each.  It  shall  be  a 
sufl&cient  defense  in  any  court,  to  any  action  or  proceeding  for 
the  collection  of  any  demand  or  claim  against  the  city,  that  it 
has  never  been  presented,  verified  as  aforesaid,  to  the  council 
for  allowance,  or  that  the  claim  was  presented  without  the 
afl&davit  aforesaid,  and  rejected  for  that  reason,  or  that  the 
action  or  proceeding  was  brought  before  the  council  had  a  rea- 
sonable time  to  investigate  and  pass  upon  it":  Sec.  17,  tit.  4, 
Act  No.  282,  Local  Acts  1875. 

The  amendments  of  1883  do  not  affect  the  point  under  con- 
sideration: See  Local  Acts  1883,  p.  734. 

The  record  shows  that  on  the  sixteenth  day  of  January, 
1888,  the  plaintiff  presented  her  claim  to  the  common  council 
in  detail,  in  which  she  explained  when,  where,  and  how  the 
accident  happened,  her  consequent  injury,  her  expenses  in- 
curred for  medical  attendance,  medicine,  and  loss  of  time  re- 
sulting from  such  injury.  She  stated  that  she  had  suffered 
greatly  in  body  and  mind  by  reason  of  her  injuries;  that  she 
was  unable  to  state  any  amount  which  would  be  adequate  for 
the  pain  and  suffering  she  had  endured,  and  must  continue  to 
endure,  nor  her  loss  in  case  disability  should  prove  to  be  per- 
manent; but  if  her  claim  should  be  recognized  by  the  city  in 
the  spirit  of  fairness,  and  an  adjustment  thereof  speedily  made, 
she  would  accept  the  sum  of  two  thousand  dollars,  in  addition 
to  the  other  items,  which  amounted  to  eighty-one  dollars.  She 
asked  that  her  claim  be  investigated  by  the  council,  and  a  rea- 
sonable and  just  allowance  made  her  as  compensation.  Her 
claim  was  verified  by  her  affidavit,  in  which  she  stated  that 
no  set-off  exists  to  her  claim,  nor  has  any  payment  been  made 
on  account  thereof. 

The  claim  was  referred  to  the  city  attorney,  who  reported  it 
back,  with  the  recommendation  that  the  same  be  laid  upon 
the  table,  which  report  and  recommendation  was  adopted  by 
the  unanimous  vote  of  the  council. 

No  investigation  was  made  by  the  council  into  the  facts  and 
circumstances  or  merits  of  the  claim,  and  on  April  23,  1888, 
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this  suit  was  commenced  to  recover  her  damages  for  the  same 
claim  so  presented  to  the  council. 

We  think  the  plaintiff  complied  substantially  with  the  re- 
quirements of  the  charter.  Ample  time  and  opportunity  were 
afforded  the  council  to  investigate  the  merits  of  the  claim  pre- 
sented, had  they  chosen  to  do  so.  The  plaintiff  is  not  barred 
from  a  recovery  by  the  charter  provisions  mentioned. 

The  plaintiff  claims  that  on  Thanksgiving  Day,  1887,  as 
she  was  traveling  from  her  place  of  employment  to  her  home, 
at  about  seven  o'clock  in  the  evening,  accompanied  by  two  of 
her  children,  she  stepped  in  a  hole  in  the  cross-walk  as  she 
was  crossing  Butler  Street,  and  partly  fell,  and  received  a 
severe  strain  in  her  back,  which  occasioned  an  injury  to  her 
spine,  and  from  the  effects  of  such  injury  she  has  suffered 
great  bodily  pain,  and  become  disabled  from  doing  work;  that 
she  was  in  the  exercise  of  ordinary  care,  and  that  the  city  was 
negligent  in  not  keeping  the  cross-walk  in  repair  after  it  had 
notice  or  knowledge  of  its  unsafe  condition.  The  hole  was 
caused  by  a  broken  plank  in  the  cross-walk  directly  over  the 
gutter.  The  plank  was  from  six  to  eight  inches  wide,  and  had 
broken  about  eighteen  inches  from  the  west  stringer,  and  that 
length  had  been  torn  out  and  removed;  thus  making  the  hole 
about  eight  by  eighteen  inches,  and  about  eighteen  inches 
deep  to  the  bottom  of  the  gutter. 

On  the  fourth  day  after  the  accident  plaintiff  sent  a  request 
to  her  employer,  a  Mr.  Wilson,  to  send  her  some  liniment. 
Instead  of  doing  so,  he  sent  her  a  physician.  Dr.  Ostrander, 
who  testified  to  making  an  examination  of  the  injuries  of 
plaintiff  three  or  four  days  after  Thanksgiving  Day.  He  tes- 
tified fully  as  to  her  condition,  and  to  her  complaints  as  to  her 
ailments,  and  against  the  objections  of  the  counsel  for  defend- 
ant, he  was  permitted  further  to  testify  as  follows:  "  She  told 
me  that  she  stepped  in  the  hole  at  the  cross-walk,  and  that 
she  fell  quite  a  distance.  I  think  she  said  she  stepped  in  with 
the  right  foot,  but  I  am  not  certain  about  that,  and  that  she 
received  a  severe  shock,  severe  wrench  to  her  back,  in  falling 
that  distance,  and  tried  to  save  herself,  and  that  she  came  on 
home,  and  suffered  a  great  deal  that  night,  —  a  great  deal  of 
pain." 

The  court  erred  in  permitting  the  declarations  of  the  plain- 
tiff, as  to  the  manner  and  circumstances  of  her  injury,  to  be 
given  in  evidence.  There  is  no  pretense  that  they  were  a  part 
of  the  rea  gestae.     They  were  not  necessary  to  enable  the  phy- 
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sician  to  correctly  diagnose  her  case.  He  had  testified  fully 
to  that  already.  The  only  purpose  which  such  testimony 
could  answer  would  be  to  establish  the  fact,  which  was  dis- 
puted, that  she  had  received  the  injury  complained  of  on  ac- 
count of  a  defect  in  the  cross-walk.  This  is  made  more  mani- 
fest by  the  question  by  which  such  testimony  was  followed, 
namely:  "  What  did  you  think  at  that  time  as  to  whether  the 
symptoms  that  you  found  there  could  be  accounted  for  by 
such  an  injury  as  she  described?  Can  you  tell  the  jury 
directly  whether  or  not  such  an  injury  as  she  complained  of 
could  have  been  caused  in  the  manner  that  she  described  to 
you  at  that  time?" 

Objection  was  timely  made  to  this  question,  and  was  over- 
ruled. The  witness  answered:  "Well,  it  could  have  been 
caused  by  the  accident  that  occurred." 

That  narrations  of  past  occurrences  as  to  the  manner  in 
which  a  party  has  been  injured  cannot  be  given  in  evidence 
by  an  attending  physician,  any  more  than  by  a  non-profes- 
sional man,  is  settled  in  this  court  by  the  case  of  Merkle  v. 
Township  of  Bennington,  58  Mich.  160;  55  Am.  Rep.  666.  The 
testimony  should  have  been  excluded. 

The  questions  put  to  Dr.  Shank,  calling  for  a  narration  from 
the  plaintiff  of  the  way  the  injury  occurred,  should  have  been 
excluded  for  the  same  reason. 

The  statute  creating  the  liability  of  municipal  corporations, 
and  giving  a  right  of  action  for  negligence  to  a  party  injured, 
contains  this  proviso:  "  That  in  all  actions  brought  under  this 
act  it  must  be  shown  that  such  township,  village,  or  city  has 
had  reasonable  time  and  opportunity,  after  knowledge  by  or 
notice  to  such  township,  village,  or  city  that  such  highways, 
streets,  bridges,  sidewalks,  cross-walk,  or  culvert  have  become 
unsafe  or  unfit  for  travel,  to  put  the  same  in  the  proper  condi- 
tion for  use,  and  has  not  used  reasonable  diligence  therein 
after  such  knowledge  or  notice":  Laws  1887,  act  No.  264, 
sec.  2. 

The  plaintifi',  in  order  to  prove  notice  to  the  city,  introduced 
testimony  to  show  that  actual  notice  was  given  to  the  alder- 
man of  the  ward,  in  which  the  cross-walk  in  question  was 
located,  of  the  defective  condition  of  sidewalks  in  the  vicinity 
of  the  defective  cross-walk  which  occasioned  the  injury  as 
claimed.  This  notice  was  given  in  the  latter  part  of  April 
or  the  forepart  of  May,  1887,  and  the  accident  occurred  in 
November.     There  was  testimony  introduced  tending  to  show 
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that  the  particular    defect  complained   of  had  existed   six 
months  prior  to  the  accident  to  plaintiff. 

The  individual  knowledge  of  officers  or  agents  of  a  muni- 
cipal corporation  who  in  such  capacity  have  powers  or  duties 
conferred  upon  them  with  reference  to  a  given  matter,  is  the 
knowledge  of  the  corporation,  and  notice  to  such  officers  or 
agents  is  notice  to  the  corporation,  and  the  corporation  is  bound 
or  affected  by  such  knowledge  or  notice. 

Where  the  liability  of  the  municipality  is  created  by  statute, 
such  liability  must  depend  upon  a  true  interpretation  of  the 
statute  under  which  it  is  created.  The  charter  of  the  city  of 
Lansing  provides  that  "the  common  council  shall  be  com- 
missioners of  highways  for  said  city,  and  shall  have  the  care 
and  supervision  of  the  highways,  sidewalks,  streets,  bridges, 
....  therein,  not  belonging  to  or  occupied  by  the  state;  and 
it  shall  be  their  duty  to  give  directions  for  the  repairing,  pre- 
serving, improving,  cleansing,  and  securing  of  such  highways, 
....  and  to  cause  the  same  to  be  repaired,  cleansed,  im- 
proved, and  secured  from  time  to  time,  as  may  be  necessary; 
....  to  divide  said  city  from  time  to  time  into  so  many  high- 
way districts  as  they  shall  deem  expedient,  by  an  ordinance 
or  resolution  entered  in  their  minutes;  to  appoint  and  assign 
to  each  of  such  districts  so  many  inspectors  of  streets  as  they 
shall  from  time  to  time  deem  proper":  Local  Acts  1875,  title 
12,  sec.  14,  act  No.  282. 

"  It  shall  be  the  duty  of  the  street  inspectors  of  the  several 
ward  districts  to  perform,  or  cause  to  be  performed,  all  such 
labor,  repairs,  and  improvements  upon  the  highways,  streets, 
sidewalks,  ....  within  the  city,  as  the  council  or  city  mar- 
shal shall  direct  to  be  done  by  or  under  their  supervision  ": 
Title  5,  sec.  25. 

Section  21  of  the  same  title  provides  that  "it  shall  be  the 
duty  of  the  marshal  to  superintend,  under  the  general  direc- 
tion of  the  common  council,  all  work  to  be  done  or  performed, 
ordered,  or  required  to  be  done  or  performed  upon  or  in  rela- 
tion to  any  of  the  public  streets,  walks,  ....  of  said  city." 

The  city  is  divided  into  six  wards,  and  two  aldermen  are 
elected  in  each  ward.  The  mayor  and  aldermen  of  said  city 
constitute  the  common  council.  The  city  attorney,  city  mar- 
shal, city  auditor,  street  commissioners,  city  surveyor,  and 
engineer  of  the  fire  department  have  seats  in  the  council,  with 
the  right  to  take  part  in  all  its  proceedings  and  deliberations 
on  all  subjects  relating  to  their  respective  departments,  but 
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without  the  right  to  vote,  and  may  be  compelled  to  attend  the 
meetings  of  the  council  the  same  as  members:  Act  No.  338, 
Local  Acts  1883,  tit.  4,  sec.  10. 

Under  these  provisions  of  the  charter,  the  primary  control 
over  the  streets,  and  the  authority  to  direct  repairs,  are  vested 
in  the  common  council.  The  city  marshal  is  superintendent 
of  all  work  done,  or  ordered  by  the  common  council,  in  rela- 
tion to  the  public  streets,  and  the  street  inspectors  are  to  do 
or  cause  to  be  done  all  repairs  upon  the  streets  which  the 
council  or  city  marshal  shall  direct  to  be  done  by  or  under 
their  supervision.  The  clause  of  the  charter  authorizing  street 
"commissioners"  to  have  a  seat  in  the  common  council  evi- 
dently refers  to  street  "inspectors,"  as  the  council  are  given 
authority  to  appoint  "  street  inspectors,"  but  I  find  no  such 
officer  as  "street  commissioner  "  who  is  either  elected  or  ap- 
pointed by  the  terms  of  the  charter. 

As  the  corporation  can  acquire  no  knowledge  of  defective 
streets  and  sidewalks,  except  such  knowledge  as  is  possessed 
by  the  aldermen  of  the  city,  or  the  city  marshal  or  the  street 
inspectors,  who  are  the  only  agents  having  any  duty  to  per- 
form with  reference  to  keeping  streets  in  repair,  it  would  seem 
to  follow  that  knowledge  of  any  such  agents  of  a  defect  in 
streets  or  sidewalks  would  be  the  knowledge  of  the  corporation, 
and  that  actual  notice  given  to  either  of  these  agents  of  such 
defects  would  be  notice  to  the  corporation. 

Now,  while  an  individual  alderman,  not  acting  in  a  meeting 
of  the  council,  has  no  control  or  supervision  over  the  streets 
any  more  than  a  private  citizen,  yet  when  he  meets  in  council 
he  does  have  a  voice  in  saying  what  repairs  shall  be  made, 
and  if  a  meeting  of  the  council  has  been  held  after  knowledge 
by  or  notice  to  him,  there  is  no  good  reason  why  such  knowl- 
edge or  notice  should  not  be  imputed  to  the  body  of  which  he 
is  a  member,  based  upon  the  duty  which  he  owes  to  the  pub- 
lic to  impart  his  knowledge  affecting  the  public  interest  to  the 
council. 

For  the  same  reason  should  the  knowledge  of  the  city  mar- 
ehal  and  street  inspectors  be  held  to  be  the  knowledge  of  the 
council.  They  are  entitled  to  seats  in  the*  body,  and  to  be 
heard  upon  the  matters  under  their  supervision,  and  the  keep- 
ing of  streets  in  repair  comes  under  their  supervision. 

Had  each  alderman  of  the  city  seen  this  hole  in  the  walk, 
and  been  cognizant  that  it  had  been  there  for  six  months,  it 
would  be  absurd  to  hold  that  the  collective  body  called  the 
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common  council  had  no  knowledge  of  what  each  individual 
composing  it  knew  full  well.  The  duty  of  all  to  bring  the 
matter  of  repair  before  the  council  for  its  action  is  no  greater 
than  the  duty  of  each  member  to  do  so  who  is  possessed  of 
such  knowledge.  The  aldermen  represent  the  city  in  respect 
to  those  matters  placed  under  the  control  of  the  council,  and 
are  so  far  its  agents  that  notice  to  them  with  regard  to  such 
matters  is  notice  to  the  principal:  Fulton  Bank  v.  New  York 
etc.  Canal  Co.,  4  Paige,  127;  North  River  Bank  v.  Aymar,  3 
Hill,  262;  United  States  Bank  v.  Daw's,  2  Id.  451;  National 
Security  Bank  v.  Cushman,  121  Mass.  490;  Trapnell  v.  City  of 
Red  Oak  Junction,  76  Iowa,  744;  Carter  v.  Town  of  Monticello, 
68  Id.  178. 

It  must  be  borne  in  mind,  however,  that  the  knowledge  or 
notice  which  the  statute  requires  is  that  of  the  particular 
defect  complained  of,  and  not  knowledge  or  notice  of  other  de- 
fects, which,  although  they  are  shown  to  exist  to  the  knowl- 
edge of  the  city,  did  not  occasion  the  injury  alleged. 

The  longest  time  the  testimony  of  any  of  the  witnesses  in 
this  case  showed  the  defect  in  the  cross-walk  to  have  existed, 
was  six  months,  and  the  notice  to  the  alderman  was  prior  to 
that  time;  and  the  notice  to  the  city  marshal  was  something 
like  two  years  prior  to  the  accident.  The  notice  given  was 
as  to  the  defective  condition  of  the  sidewalks  generally,  and 
not  of  any  particular  defect.  Such  testimony  ought  not  to 
have  been  received.  It  had  no  tendency  to  show  actual  notice 
of  the  defect  complained  of,  and  it  was  too  remote  and  in- 
definite for  the  purpose  of  proving  that  the  particular  defect 
had  existed  such  a  length  of  time  that  notice  might  be  pre- 
sumed or  inferred.  The  city  cannot  be  held  liable  for  dam- 
ages caused  by  the  non-repair  of  the  cross-walk  at  Butler 
Street  by  showing  that  sidewalks  in  the  vicinity  were  out  of 
repair.  In  Grand  Rapids  etc.  R.  R.  Co.  v.  Huntley,  38  Mich. 
540,  31  Am.  Rep.  321,  Campbell,  C.  J.,  said:  "We  are  also  of 
opinion  that  no  defects  in  the  track  could  be  relied  on  to  show 
negligence  contributing  to  the  accident  except  those  existing 
where  the  track  was  injured  or  displaced,  and  that  testimony 
as  to  the  condition  of  the  road  away  from  the  scene  of  the  in- 
jury was  improper  to  make  out  a  cause  of  action,  and  could 
only  tend  to  raise  false  issues.  The  testimony  should  be  con- 
fined to  the  time  as  well  as  place  of  the  accident." 

To  the  same  efiect  are  Collins  v.  Inhabitants  of  Dorchestery 
6  Cush.  396;  Robinson  v.  Fitchburg  etc.  R.  R.  Co.,  7  Gray,  92; 
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Maguire  v.  Middlesex  R.  R.  Co.,  115  Mass.  239;  Bailey  v.  Town- 
ship of  Trumbull,  31  Conn.  581;  Jdcques  v.  Bridgeport  Horse 
R.  R.  Co.,  41  Id.  61;  19  Am.  Rep.  483. 

In  this  case  the  plaintiflF  was  permitted  to  produce  testimony 
tending  to  show  generally  the  bad  and  defective  condition  of 
the  sidewalks  a  block  or  more  each  way  from  the  cross-walk 
on  Butler  Street.  This  was  error.  It  is  going  far  enough  to 
hold  that  it  may  be  shown  that  accidents  have  happened  to 
other  people  who  were  exercising  ordinary  care,  on  account  of 
the  particular  defect  complained  of;  but  such  testimony  is  ad- 
missible mainly  as  tending  to  show  the  dangerous  character 
of  the  defect, — in  other  words,  that  on  account  thereof  the 
street  or  sidewalk  or  cross-walk  was  not  reasonably  safe  and 
fit  for  travel.  Very  remotely,  and  in  connection  with  other 
testimony  showing  the  length  of  time  the  defect  had  existed, 
it  might  have  a  bearing  upon  the  question  of  notice  to  the 
municipality:  Smith  v.  Township  of  Sherwood,  62  Mich.  159; 
Tomlinson  v.  Derby,  43  Conn.  562, 

There  was  abundance  of  testimony  tending  to  show  that  the 
defect  in  the  cross-walk  at  Butler  Street  was  in  plain  sight, 
and  obvious  to  any  person  passing  along  the  street,  and  that 
it  had  existed  such  a  length  of  time  as  justified  the  jury  in 
finding  that  the  city  had  notice  of  the  defective  and  danger- 
ous condition  of  the  cross-walk. 

The  question  in  the  case  that  most  perplexes  us,  is  the  con- 
tributory negligence  of  the  plaintiff.  She  testified  as  a  witness 
in  her  own  behalf,  and,  so  far  as  any  impression  can  be  de- 
rived from  the  record,  she  gave  her  testimony  intelligently  and 
truthfully.  There  is  no  indication  from  her  answers  of  any 
impairment  of  intellect  or  of  memory.  She  says  that  she  was 
on  her  way  home  from  her  daily  labor,  walking  in  company 
with  two  of  her  children,  —  one  a  daughter  of  the  age  of  eigh- 
teen, and  the  other  a  son  of  the  age  of  seven;  that  the  time 
was  from  seven  to  eight  in  the  evening;  that  the  weather  was 
stormy,  either  a  slight  mist  or  snow  falling;  that  she  had  trav- 
eled over  the  same  walk  for  several  weeks,  twice  a  day,  for 
three,  four,  and  five  days  in  a  week,  and  had  known  of  the 
broken  plank  and  hole  in  the  cross-walk  at  the  Butler  Street 
crossing  from  June  to  the  time  of  the  accident;  that  one  of 
her  children  was  upon  one  side  of  her,  and  the  other  upon  the 
other  side  of  her,  and,  as  she  was  crossing  Butler  Street,  she 
stepped  into  the  hole  in  the  cross-walk,  and  partially  fell,  and 
was  caught  by  her  eldest  daughter,  so  that  she  did  not  fall 
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down;  that  she  passed  right  on  home,  but  the  result  of  step- 
ping into  the  hole  was  to  severely  wrench  her  back,  causing,  as 
the  testimony  tends  to  show,  injuries  of  lasting  and  serious 
character. 

She  testified  that  she  was  in  a  hurry  to  get  home,  and  was 
not  thinking  about  the  hole  in  the  walk,  nor  looking  for  it, 
and  that  if  she  had  been  thinking  about  it,  or  looking  for  it, 
she  would  not  have  stepped  into  it;  that  she  was  sure  it  was 
because  she  did  not  think  of  it  that  she  stepped  in;  that  she 
did  not  look  for  the  hole.  She  also  testified  that  she  could 
not  recollect  what  she  was  thinking  about  or  looking  at  when 
she  stepped  in. 

Counsel  for  defendant  claims  that  it  conclusively  appears, 
from  her  own  testimony,  that  she  was  not  in  the  exercise  of 
ordinary  care,  and  that  a  verdict  should  have  been  directed 
for  the  defendant  on  the  ground  that  her  own  negligence  con- 
tributed to  the  injury. 

The  question  of  contributory  negligence,  when  a  person  is 
injured  through  a  defect  in  the  street  or  walk  of  which  he  had 
previous  knowledge,  is  one  of  some  difficulty.  Such  knowl- 
edge does  not  always  bar  a  party  from  a  right  of  recovery,  as 
we  held  in  Lowell  v.  Township  of  Watertown,  58  Mich.  568. 

There  are  many  cases  reported  where,  under  the  circum- 
stances attending  the  transaction,  courts  have  rightly  held 
that  the  party  was  not  entitled  to  a  recovery  where  the  danger 
was  apparent  and  known,  and  the  injury  resulted  from  their 
own  carelessness  and  inattention. 

Where  the  defect  is  in  the  walk  itself,  prepared  and  pro- 
vided for  the  use  of  pedestrians,  and  the  accident  happened  in 
the  night-time,  and  while  pursuing  the  ordinary  traveled  way, 
the  question  of  the  plaintiff's  care  should  be  submitted  to  the 
jury  as  a  question  of  fact. 

It  is  doubtless  true,  as  plaintiflF  testified,  that  had  she  been 
at  the  time  upon  the  lookout  for  this  hole  in  the  walk,  she 
might  have  seen  and  avoided  it;  but  the  question  is.  Was  she 
negligent,  under  all  the  circumstances  and  surroundings,  in 
not  seeing  and  avoiding  it?  The  darkness  of  the  night,  the 
storm,  her  anxiety  to  get  home,  are  all  circumstances  that 
should  be  weighed  as  bearing  upon  her  conduct  upon  that  oc- 
casion. The  question  is  not  free  from  doubt,  and  when  it  is 
not,  it  should  be  submitted  to  the  jury. 

The  plaintiff's  counsel  endeavored  to  explain  away  the  frank 
avowal  of  the  plaintiff  in  her  testimony,  —  1.  By  showing  that 
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she  had  cautioned  her  children  to  be  careful,  and  spoke  about 
the  walk  being  bad;  2.  By  introducing  testimony  to  show  that 
plaintiff's  memory  had  become  weakened,  and  thus  to  form 
the  basis  for  argument  to  the  jury  that  she  was  mistaken  in 
her  testimony,  and  that  she  did  have  the  danger  in  her  mind, 
and  was  in  the  exercise  of  care  with  reference  to  this  particu- 
lar defect,  but  had  forgotten  it. 

He  was  permitted  to  show,  by  her  son-in-law  and  other 
witnesses,  that,  after  she  had  testified,  she  could  not  tell  or 
remember  what  she  had  testified  to  upon  the  trial.  This  tes- 
timony was  improperly  admitted.  The  following  is  a  sam- 
ple:— 

"Q.  State  to  the  jury  how  her  health  has  been  since  she  was 
here  on  Friday.  A.  In  an  hour's  time  after  she  got  home, — 
after  I  went  home  Friday  night, — she  could  not  tell  what  she 
swore  to  on  the  stand. 

"Q.  How  did  her  physical  health  appear  to  be  as  to  whether 
she  was  able  to  sit  up?  Describe  to  the  jury  how  she  appeared 
physically.  A.  She  went  to  bed  as  soon  as  she  got  home,  and 
did  n't  get  up  again  until  the  next  morning.  We  took  her 
supper  to  her.  She  did  not  eat  but  a  very  little,  and  she  has 
not  been  out  of  her  bed  but  once  since. 

"  Q.  What  did  you  say  to  her  in  relation  to  what  took  place 
here  in  court?  A.  I  asked  her  if  she  remembered  what  she 
said  when  they  asked  her  whether  it  was  snowing  or  not. 
Said  she  did  n't  know,  could  not  remember,  —  did  not  know  as 
they  asked  her  that  question  at  all.  That  was  about  all  that 
we  talked  about." 

This  testimony  could  not  have  other  than  a  pernicious  effect 
upon  the  jury,  and  was  inadmissible  for  any  purpose.  Con- 
sequently the  charge  of  the  court,  based  upon  this  testimony, 
was  likewise  erroneous. 

The  judgment  must  be  reversed,  and  a  new  trial  granted. 

EviDKNCE  —  Res  GesTjiB.  —  Ab  to  what  is  admissible  as  part  of  the  res 
gestce:  Wormsdor/  v.  Detroit  City  R'y  Co.,  75  Mich.  472;  ante,  p.  453,  and  note; 
Lendberg  v.  Brolherton  etc  Co.,  75  Mich.  84. 

Municipal  Corporations  have  only  such  powers  as  are  expressly  granted, 
and  such  as  are  necessarily  implied  therefrom;  and  the  powers  given  to  mu- 
nicipal corporations  are  strictly  construed:  City  of  St.  Louis  v.  Bell  Tel.  Co., 
96  Mo,  623;  9  Am.  St.  Rep.  370,  and  note  375. 

CoRPORATTONS.  — The  notice  given  to  an  ofBcer  of  a  corporation,  when  act- 
ing in  the  scope  of  his  official  capacity,  is  ordinarily  notice  to  the  corpora- 
tion: Atlantic  Mills  v.  Indian  Orchard  Mills,  147  Mass.  268;  9  Am.  St.  Rep. 
698,  and  note  708. 
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Municipal  Corporations.  —  As  to  a  city's  duty  to  keep  its  streets  and 
sidewalks  in  a  safe  condition,  and  its  liability  for  the  non-performance  of 
such  duty:  Village  of  Jefferson  v.  C?uipman,  127  111.  438;  11  Am.  St.  Rep. 
136,  and  note;  City  of  Anderson  v.  East,  117  Ind.  126;  10  Am.  St.  Rep.  35, 
and  cases  in  note  39;  Pratt  v.  Inhabitants  of  Weymouth,  147  Mass.  245;  9  Am. 
St.  Rep.  691,  and  cases  in  note  697,  698;  Tovm  of  KnigJitstown  v.  Musgrove, 
116  Ind.  121;  9  Am.  St.  Rep.  827,  and  note  831;  Harris  v.  Township  of  Clin- 
ton, 64  Mich.  447;  8  Am.  St.  Rep.  842,  and  note;  compare  Anvperse  v.  CUy 
of  Kalamazoo,  75  Mich.  228;  ante,  p.  432,  and  particularly  note  436-438;  Chope 
V.  City  of  Eureka,  78  Cal.  588;  12  Am.  St.  Rep.  113,  and  note. 

Municipal  Corporations.  —  As  to  the  liability  of  a  city  for  damages  for 
personal  injuries  caused  by  defective  sidewalks:  Village  of  Ponca  v.  Craw- 
ford, 23  Neb.  662;  8  Am.  St.  Rep.  144,  and  note  149. 

Municipal  Corporations.  —  As  to  what  is  notice,  and  what  notice  ia  re- 
quired of  defects  in  sidewalks,  to  render  a  city  liable  for  injuries  caused 
thereby:  Village  of  Ponca  v.  Crawford,  23  Neb.  662;  8  Am.  St.  Rep.  144. 

Neoligencb  is  Generally  a  Question  of  Fact  to  be  determined  by  a 
jury:  Bridger  v.  Ashville  etc  R.  R.  Co.,  27  S.  C.  456;  post,  p.  653,  and  note 
659;  Durbin  v.  Oregon  R.  R.  dk  Nav.  Co.,  17  Or.  5;  11  Am.  St.  Rep.  778,  and 
numerous  cases  in  note  785. 


Chaddock  v.  Day. 

[76  Michigan,  627.] 

Municipal  Corporations  —  Ordinance  Regulating  Trade.  —  The  right 
of  property  or  business  cannot  be  invaded  under  the  guise  of  police  regu- 
lations for  the  benefit  of  the  public  health  or  good  order,  when  it  ia 
manifest  that  such  is  not  the  object  or  purpose  of  the  enactment  or 
ordinance. 

Municipal  Corporations  —  Ordinance  in  Restraint  ok  Trade.  —  An 
ordinance  prohibiting  the  sale  of  fresh  meat  on  the  street  in  less  quanti- 
ties than  one  quarter  of  an  animal,  without  first  paying  a  license  fee  of 
ten  dollars  per  month,  is  excessive,  unreasonable,  in  restraint  of  tsade, 
and  void. 

C.  R.  Wilkes,  for  the  relator. 

Pope  and  Hart,  for  the  respondent. 

Morse,  J.  Application  for  mandamus.  April  17,  1882,  the 
president  and  board  of  trustees  of  the  village  of  Allegan  adopted 
the  following  by-law,  being  No.  16  of  the  by-laws  of  said  vil- 
lage: "  It  shall  not  be  lawful  for  any  person  to  sell  or  oflFer  for 
sale,  on  any  street  in  the  village  of  Allegan,  any  fresh  meat 
of  any  animal,  in  pieces  or  quantities  less  than  one  quarter  of 
any  such  animal,  without  first  paying  into  the  village  treas- 
ury the  sum  of  ten  dollars,  in  advance,  for  each  month,  and 
obtaining  from  the  clerk  a  permit  for  such  sale.  Any  person 
violating  any  of  the  provisions  of  this  by-law  shall,  on  con- 
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viction  thereof,  be  punished  by  a  fine  in  a  sum  not  less  than 
fifteen  dollars,  nor  more  than  twenty-five  dollars,  or  by  im- 
prisonment in  the  county  jail  for  a  period  not  exceeding  thirty 
days." 

It  is  alleged  in  the  petition  for  mandamus  that  one  Charles 
Schermerhorn,  of  said  village  of  Allegan,  did,  on  the  twenty- 
sixth  day  of  January,  1889,  "go  about  from  place  to  place, 
and  from  street  to  street,  selling  fresh  meat  of  beef  and  swine 
in  pieces  and  quantities  less  than  a  quarter  of  such  animals, 
on  the  public  streets  in  said  village,  contrary  to  the  provisions 
of  said  by-law  16." 

And  that  on  the  eighth  day  of  February,  1889,  the  relator, 
as  president  of  said  village,  made  a  complaint  in  writing  and 
on  oath  before  Fayette  S.  Day,  the  respondent,  a  justice  of  the 
peace  in  and  for  the  township  of  Allegan,  in  which  township 
the  said  village  is  situated,  praying  for  the  issuing  of  a  war- 
rant by  said  justice  for  the  arrest  of  said  Schermerhorn  for 
violating  said  by-law. 

Relator  further  alleges  that  the  charter  of  the  village  re- 
quires all  prosecutions  for  violations  of  the  ordinances  and 
by-laws  of  said  village  to  be  brought  before  some  justice  of  the 
peace  of  the  said  township  of  Allegan,  and  authorizes  such 
justice  to  issue  a  warrant  for  the  arrest  and  apprehension  of 
any  offender  against  said  by-laws;  and  that  there  is  no  other 
method  of  enforcing  the  provisions  of  said  by-law  No.  16,  ex- 
cept by  complaint  and  warrant:  See  sees.  1,  2,  art.  30,  Act  No. 
800,  Local  Laws  1883,  pp.  518,  519. 

The  said  justice  of  the  peace  refused  to  entertain  said  com- 
plaint, and  refused  to  issue  a  warrant. 

There  are  but  two  justices  of  the  peace  residing  in  said 
township  of  Allegan,  the  respondent  and  James  E.  Fuller,  and 
it  is  shown  by  the  petition  for  the  writ  that  Fuller  was  ill,  and 
unable  to  attend  to  business. 

The  writ  of  mandamus  is  asked  to  compel  the  said  Fayette 
S.  Day  to  entertain  the  complaint  against  said  Schermerhorn 
for  the  violation  of  said  by-law,  and  to  issue  his  warrant  for 
the  arrest  and  apprehension  of  said  Schermerhorn,  that  he 
may  be  apprehended  and  held  to  answer  said  complaint,  and 
further  dealt  with  in  relation  to  the  same,  as  law  and  justice 
may  require. 

The  respondent  makes  answer  to  the  order  to  show  cause, 
heretofore  issued  by  this  court,  in  which  he  admits  that  rela- 
tor is  president  of  the  village  of  Allegan,  and  authorized  to  see 
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that  its  ordinances  and  by-laws  are  enforced,  and  that  the  by- 
law in  question  was  adopted  by  the  president  and  trustees  of 
said  village;  but  he  alleges  that  said  by-law  was  never  pub- 
lished in  any  newspaper  printed  and  circulating  in  said  vil- 
lage of  Allegan,  as  required  by  the  charter  of  said  village,  it 
being  printed  in  the  form  of  a  supplement  to  the  Allegan 
Democrat,  a  newspaper  published  and  circulating  weekly  in 
said  village,  which  said  supplement,  containing  only  said  ordi- 
nances and  by-laws,  was  folded  in  and  put  in  circulation  with 
the  regular  issues  of  said  newspaper;  and  he  alleges  that  this 
method  of  circulation  is  not  a  compliance  with  the  provision 
of  the  charter. 

He  admits  that  relator  made  complaint  as  stated  in  the 
petition,  and  that  he  refused  to  entertain  said  complaint,  be- 
cause he  believed,  and  still  believes,  that  said  by-law  is  illegal 
and  void  because  the  president  and  board  of  trustees  had  no 
oower  or  authority,  under  the  charter  of  said  village  of  Alle- 
gan, to  pass  said  by-law;  and  that  said  by-law  is  void  because 
it  is  unreasonable,  and  in  restraint  of  trade;  and  that  the  only 
object  and  effect  of  said  by-law  No.  16  is  to  restrain  certain 
persons  from  selling  fresh  meat  in  quantities  less  than  one 
quarter  of  an  animal,  so  as  to  protect  those  selling  at  retail  in 
their  shops. 

He  also  submits  that  the  by-law  is  void  because  not  pub- 
lished according  to  law,  as  heretofore  stated. 

He  further  answers  that  there  has  never  been  any  public 
market  fixed  or  established  in  said  village,  and  no  rule,  ordi- 
nance, regulation,  or  by-law  has  ever  been  adopted  or  passed 
by  the  board  of  trustees  establishing  or  regulating  a  market 
or  markets  in  said  village;  and  he  submits  that  said  by-law 
No.  16  does  not  provide  for  regulating  or  licensing  "  hawkers, 
hucksters,  or  peddlers  "  under  the  power  given  in  the  charter 
of  said  village,  and  that  its  effect  is  to  discriminate  unjustly 
in  favor  of  a  certain  class  of  persons  in  the  business  of  selling 
fresh  meats,  and  against  other  persons  in  the  same  business, 
and  that  said  by-law  provides  for  an  unjust  tax,  and  not  for  a 
license  fee. 

We  do  not  consider  it  necessary  to  determine  whether  the 
by-law  was  properly  published  under  the  law. 

It  is  claimed  by  counsel  for  the  relator  that  this  by-law  No. 
16  is  within  the  powers  granted  to  the  president  and  board  of 
trustees  of  the  village  of  Allegan  under  its  charter,  and  such 
counsel  places  it  as  a  by-law  regulating  and  licensing  ped- 
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dlers,  and  claims  that  section  2,  subdivision  10,  article  6,  of 
the  charter  authorizes  them  to  license  and  regulate  "hawkers, 
hucksters,  and  peddlers  within  the  limits  of  said  village,  and 
to  require  the  payment  of  reasonable  license  fees." 

This  subdivision  10  (in  connection  with  section  2)  reads  as 
follows:  "The  board  of  trustees  shall  have  full  power  within 
said  village  to  license  and  regulate  theaters,  shows,  traveling 
concerts,  auctioneers  or  auction  sales,  gift  enterprises,  hawkers, 
hucksters,  peddlers,  and  pawnbrokers,  or  prohibit  them  from 
soliciting  patronage  of  the  community  within  the  limits  of 
said  village,  and  to  require  the  payment  of  reasonable  license 
fees." 

By  an  examination  of  the  ordinances  and  by-laws  of  the 
village  of  Allegan,  it  appears  that  the  subject  of  licenses  is 
treated  under  by-laws  Nos.  11  and  19,  No.  11  being  devoted 
entirely  to  auctioneers.  But  the  amount  of  license  fees,  and 
the  regulations  relative  to  "  hawkers,  hucksters,  and  peddlers," 
are  found  entirely  within  by-law  No.  19.  Peddlers  and  hawk- 
ers of  any  articles,  except  fruit,  food,  or  feed,  are  charged  a 
license  of  five  dollars  per  day.  Stand  licenses  are  placed  at 
one  dollar  per  day.  No  license  is  anywhere  required  for,  or 
any  tax  placed  upon,  the  sale  of  food,  except  in  the  case  of 
those  selling  fresh  meats  in  the  quantities,  on  the  street,  as 
mentioned  and  prescribed  in  by-law  No.  16. 

We  do  not  think  this  by-law  can  be  sustained  as  a  regula- 
tion of  hawkers  or  peddlers,  as  it  is  evident  it  was  not  so  in- 
tended by  its  framers.  Indeed,  it  appears  to  be  open  to  the 
charge  of  the  respondent  that  it  was  passed  in  the  interest  of 
the  persons  in  saiJ  village  selling  fresh  meat  in  shops,  and  in 
restraint  of  trade. 

It  is  quite  common  in  these  latter  days  for  certain  classes 
of  citizens — those  engaged  in  this  or  that  business — to  appeal 
to  the  government  —  national,  state,  or  municipal  —  to  aid 
them  by  legislation  against  another  class  of  citizens  engaged 
in  the  same  business,  but  in  some  other  way.  This  class 
legislation,  when  indulged  in,  seldom  benefits  the  general 
public,  but  nearly  always  aids  the  few  for  whose  benefit  it  is 
enacted,  not  only  at  the  expense  of  the  few  against  whom  it  is 
ostensibly  direoted,  but  also  at  the  expense  and  to  the  detri- 
ment of  the  many,  for  whose  benefit  all  legislation  should  be, 
in  a  republican  form  of  government,  framed  and  devised. 
This  kind  of  legislation  should  receive  no  encouragement  at 
the  hands  of  the  courts,  and  be  only  upheld  when  it  is  strictly 
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within  the  legitimate  power  of  Congress,  or  the  state  or  mu- 
nicipal legislatures. 

In  the  present  case  the  argument  is  strenuously  made  that 
the  village  has  the  right  to  regulate  the  selling  of  fresh  meats, 
under  the  authority  of  subdivision  10,  and  that  such  a  regula- 
tion is  not  in  restraint  of  trade;  that  the  imposition  of  the 
payment  of  ten  dollars  monthly  is  not  a  tax,  but  a  license,  and 
that  it  is  not  in  restraint  of  trade,  and  the  license  fee  is  not 
unreasonable.  The  counsel  for  relator  cites  a  large  number  of 
cases  in  support  of  his  position. 

It  is  conceded  that  no  public  market  has  ever  been  estab- 
lished in  the  village,  and  that  there  have  never  been  any 
market  regulations,  and  it  is  not  pretended  that  by-law  No.  16 
was  intended  as  a  market  regulation. 

It  is  not  passed  under  any  authority  to  regulate  the  use  of 
the  public  streets,  nor  yet  can  it  be  said  to  be  an  exercise  of 
the  police  power  in  the  interest  of  the  public  health.  It  does 
not  prohibit  the  sale  of  fresh  meats  in  the  streets,  in  quantities 
above  the  quarter  of  an  animal,  and  has  no  reference  whatever 
to  the  character  or  condition  of  the  meat  sold.  It  must  be 
sustained,  if  it  can  be  sustained  at  all,  under  the  tenth  sub- 
division of  section  2  of  the  charter,  heretofore  quoted,  and  the 
counsel  for  the  relator  substantially  admits  this  in  his  argu- 
ment. 

A  sufficient  answer  to  this  plea  would  be  that  it  manifestly 
was  not  intended  as  an  exercise  of  power  under  this  subdivis- 
ion. It  is  evident  that  it  was  simply  an  exercise  of  arbitrary 
and  unauthorized  class  legislation  for  the  benefit  of  a  few  shop- 
keepers, and  an  unjust  discrimination  against  those  who  de- 
sired to  sell  from  carts  or  wagons  about  the  village.  It  is 
difficult  to  perceive  how  such  a  by-law  could  be  of  public 
benefit.  Its  tendency  would  be,  if  enforced,  to  increase  the 
price  of  fresh  meat  to  the  consumer,  while  it  could  serve  no 
useful  or  beneficial  purpose,  as  an  ofi'set  to  this  increased  cost 
of  an  article  of  daily  and  necessary  food.  In  almost  every 
case  cited  by  the  relator's  counsel  to  sustain  this  by-law,  there 
was  a  public  market  in  the  village  or  city,  and  such  a  by-law 
was  adjudged  valid  upon  the  ground  that  it  was  a  market 
regulation:  See  Buffalo  v.  Webster,  10  Wend.  102;  Bushx.  Sea- 
bury,  8  Johns.  418;  Chicago  v.  Bartee,  100  111.  57;  Rochester  v 
Pettinger,  17  Wend.  265;  Nightingale's  Case,  11  Pick.  168. 

In  Ash  V.  People,  11  Mich.  347,  352,  83  Am.  Rep.  740,  an 
ordinance  prohibiting  persons  from  keeping  a  meat  market,  or 
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stand  outside  of  the  market,  without  a  license,  was  held  valid 
by  a  majority  of  the  court,  on  the  ground  that  the  license  fee 
of  five  dollars  a  year  was  a  reasonable  market  regulation  for 
the  indemnity  of  the  city  for  the  expense  of  attending  to  the 
supervision  of  the  business  at  the  place  licensed;  but  in  the 
present  case  there  is  no  market  established  in  Allegan,  and 
consequently  no  market  regulations. 

The  business  engaged  in  by  Schermerhorn  is  an  innocent 
and  useful  one,  and  sanctioned  by  the  general  laws  of  this 
state;  and  if  it  be  conceded  that  the  village  authorities,  under 
the  charter,  have  a  right  to  exact  a  license  fee  as  a  compensa- 
tion for  the  expense  of  the  supervision  of  the  trade,  yet  the  fee 
proposed  to  be  exacted  by  by-law  No.  16,  to  wit,  ten  dollars 
per  month,  is  excessive  and  unreasonable,  and  therefore  void. 

Nor  can  it  be  sustained  under  any  claim  of  an  exercise  of 
the  police  power  for  the  benefit  of  the  public  health,  or  in  the 
preservation  of  good  order  in  the  community,  and  there  is  no 
showing  anywhere  in  the  record  that  the  by-law  was  passed 
for  the  benefit  of  the  health  of  the  people  of  the  village,  or  in 
the  maintenance  of  good  order.  And  it  is  not  easy  to  see  how 
the  business  of  selling  meat  as  carried  on  by  Schermerhorn 
would  be  any  more  prejudicial,  either  to  the  health  or  good 
order  of  the  community,  than  if  he  was  selling  in  a  butcher- 
shop.  Nor  would  the  exaction  of  such  a  license  or  tax  as  the 
one  prescribed  in  this  case  be  the  proper  method  of  police 
regulation,  in  case  either  the  public  health  or  order  was  liable 
to  be  imperiled  by  this  method  of  selling  fresh  meat.  The  con- 
trol and  regulation  of  the  business,  to  guard  against  either  the 
danger  to  the  health  or  good  order  of  the  community,  would, 
if  of  any  benefit,  have  to  be  exercised  in  other  ways  than  by 
the  imposition  of  a  license  fee  or  tax  upon  all  dealers  from 
carts  or  wagons  alike,  without  reference  to  anything  save  the 
business  they  were  engaged  in,  and  so  heavy  as  to  be  in  eflect 
a  penalty  rather  than  a  license. 

This  by-law,  as  before  said,  had  its  purpose,  which  was  not 
in  the  direction  of  a  police  regulation,  but  in  restraint  of  trade. 
The  law  will  not  allow  the  right  of  property  or  business  to  be 
invaded  under  the  guise  of  a  police  regulation  for  the  benefit 
of  the  public  health  or  good  order,  when  it  is  manifest  that 
such  is  not  the  object  or  purpose  of  the  enactment  or  by-law: 
Austin  V.  Murray,  16  Pick.  126. 

The  by-law  in  question  here,  in  effect,  gives  the  right  to  sell 
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fresh  meat  to  a  few  in  exclusion  of  all  others.  It  would  tend  to 
greatly  enhance  the  price  of  a  necessary  article  of  food,  and 
to  compel  a  loss  of  time,  by  forcing  all  the  people  of  Allegan 
to  resort  to  the  butcher-shops  to  procure  their  daily  supply. 
"  If  all  fresh  meats  may  thus  be  controlled  in  their  sale,  all 
kinds  of  meats,  bread-stuffs,  vegetables,  and  fruits  may  be 
brought  under  the  same  restriction."  If  this  may  be  done, 
the  business  of  selling  food  would  fall  into  the  hands  of  the 
few,  and  all  competition  outside  of  the  shops  and  stores  would 
be  destroyed,  and  the  people  oppressed.  Such  a  by-law  is  not 
reasonable,  and  in  this  case,  the  license  fee  or  tax,  whichever 
you  may  call  it,  is  so  extortionate  as  to  make  it  almost  pro- 
hibitory: See  Bloomington  v.  Wahl,  46  111.  489,  494;  Chicago  y. 
Rumpff,  45  Id.  90;  92  Am.  Dec.  196;  Dunham  v.  Rochester,  5 
Cow.  462;  Barling  v.  West,  29  Wis.  307;  9  Am.  Rep.  576; 
Hayes  v.  Appleton,  24  Wis.  542;  Gale  v.  Kalamazoo,  23  Mich. 
344;  9  Am.  Rep.  80;  1  Dillon  on  Municipal  Corporations,  sees. 
253,  256,  296 
The  writ  must  be  denied,  with  costs  against  the  relator. 


Municipal  Corporations — Ordinances. — A  city  must  not  pass  ordi- 
nances which  operate  as  an  unreasonable  restraint  of  trade,  or  an  unrea> 
■onable  interference  with  private  business,  with  respect  to  the  sale  of  meat, 
etc. :  Barling  v.  West,  29  Wis.  307;  9  Am.  Rep.  576;  City  of  Clinton  v.  Phil- 
lips, 58  111.  102;  11  Am.  Rep.  52,  and  note  54;  Gale  v.  Village  of  Kalamazoo, 
28  Mich.  344;  9  Am.  Rep.  80;  Caldwell  v.  City  of  Alton,  33  111.  416;  85  Am. 
Dec.  282,  and  note  286-288;  Bethune  v.  Hughes,  28  Ga.  560;  73  Am.  Dec. 
789;  City  of  St.  Paul  v.  Laidler,  2  Minn.  190;  72  Am.  Dec.  89;  Cldcago  v. 
Rumpff,  45  111.  90;  92  Am.  Dec.  196;  Phillips  v.  Allen,  41  Pa.  St.  481;  82 
Am.  Dec.  486;  but  regulations  in  respect  to  the  selling  of  meats  have  relation 
to  health  and  disease,  and  when  not  in  restraint  of  trade,  or  otherwise  unrea- 
sonable, are  valid:  Kinsley  v.  City  of  Chicago,  124  111.  359;  Ash  v.  People,  11 
Mich.  347;  83  Am.  Dec.  740;  SluUon  v.  Mayor  qf  Mobile,  30  Ala.  540;  68  Am. 
Dec.  143. 
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Hughes  v.  Eeoorder's   Court   of   the    City   op 

Detroit. 

[75  Michigan,  574.] 
MuNiciPAi.  Corporations  —  Ordinance  in  Restraint  or  Trade.  —  An  or- 
dinance the  effect  of  which  is  to  deprive  the  producers  of  market  articles 
of  their  own  raising  from  selling  their  produce  at  first  hands  to  consum- 
ers in  the  principal  city  market,  and  to  compel  them  to  be  sold  by  holders 
of  stalls  at  second  hand,  driving  the  producers  away  from  the  chief  mar- 
ket to  remote  places,  is  unreasonable,  in  restraint  of  trade,  and  void. 

.  Wisner,  Speed,  and  Harvey,  for  the  relator. 
John  W.  McGrath,  for  the  respondent. 

Campbell,  J.  Relator  asks  a  final  writ  of  prohibition  to 
restrain  proceedings  against  him  under  what  he  claims  to  be 
an  illegal  ordinance.  An  order  to  show  cause  was  made,  and 
the  return  shows  these  facts:  — 

Prior  to  April  15,  1889,  by  chapter  66  of  the  city  ordinances 
of  Detroit,  relating  to  public  markets,  the  public  markets  of 
the  city  of  Detroit  were,  by  section  1,  defined  as  including  the 
Cass  market,  which  is  a  small  triangle  between  Adams,  Cass, 
and  Grand  River  avenues,  and  the  Central  market,  which  in- 
cludes a  space  fifty  feet  wide,  extending  from  the  Campus 
Martins  to  Randolph  Street,  crossed  by  Bates  Street.  This 
section  remains  unchanged,  and  the  Central  market  is  the  one 
referred  to  in  our  decision  in  the  case  of  Attorney-General  v. 
City  of  Detroit,  71  Mich.,  where  it  was  held  the  city  of  Detroit 
could  not  destroy  or  impair  it. 

By  section  11  of  said  chapter  it  was  provided  that  farmers 
and  gardeners  selling  and  offering  for  sale  from  their  vehicles 
the  vegetable  and  other  products  of  their  own  raising  should 
occupy  and  stand  with  such  vehicles  on  the  two  markets  before 
named,  and  the  eastern  and  western  hay  markets,  and  by 
section  12  it  was  ordained  that  persons  other  than  farmers 
and  gardeners  offering  for  sale  similar  articles  from  their  ve- 
hicles should  occupy  and  stand  at  the  two  hay  markets. 

On  the  5th  of  April,  1889,  an  amendment  was  adopted  to 
section  11,  prohibiting  sales  of  any  articles  on  the  Central 
market  except  from  stalls  or  stands  leased  or  occupied  by  the 
sellers,  and  confining  farmers  and  gardeners  with  their  ve- 
hicles to  the  Cass  and  hay  markets. 

Relator  is  a  gardener  who  has  heretofore  sold  his  produce 
from  his  vehicle  on  the  Central  market.  Having  attempted 
to  do  so  after  the  passage  of  the  amended  ordinance,  he  waa 
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prosecuted  in  the  recorder's  court.  It  appears  from  the  re- 
turn that  a  suit  is  pending  in  chancery,  brought  by  the  attor- 
ney-general against  the  city  of  Detroit,  to  enjoin  the  city  from 
enforcing  the  ordinance  as  illegal,  and  as  being  within  the 
scope  of  our  former  decision  on  the  duty  of  the  city  concerning 
the  Central  market.  The  injunction  granted  seems  to  have 
been  dissolved,  and  the  city  authorities  seem  to  be  continu- 
ously instituting  prosecutions,  and  not  disposed  to  wait  for  a 
determination  of  the  chancery  suit. 

The  direct  and  only  apparent  effect  of  this  ordinance  as 
amended  is  to  deprive  the  producers  of  market  articles  of 
their  own  raising  from  selling  their  produce  at  first  hands  to 
consumers  in  the  principal  city  market,  and  to  compel  them 
to  be  sold  by  holders  of  stalls  at  second  hand,  driving  the  pro- 
ducers away  from  the  chief  seat  of  market  business  to  remote 
places,  which  do  not  seem  to  be  any  more  adequate  for  the 
accommodation  of  their  vehicles  than  the  Central  market. 

In  the  cases  of  Henkel  \.  Detroit,  49  Mich.  249,  43  Am.  Rep. 
464,  and  Attorney- General  v.  City  of  Detroitf  before  referred  to, 
the  importance  of  markets  as  furnishing  means  of  direct  com- 
munication between  purchasers  and  producers  was  fully  dis- 
cussed, and  this  feature  was  treated  as  essential  to  the  character 
of  a  general  market.  A  city  has  no  right,  and  the  city  has 
never  been  empowered,  to  shut  out  the  producers  of  fresh  pro- 
visions and  similar  farm  and  garden  articles  from  having 
convenient  access  to  consumers.  The  return  is  disingenuous 
in  attempting  to  conceal  the  fact  that  the  ordinance  does  not 
— as  ie  evidently  meant  to  be  understood — merely  change  the 
location  of  sales  and  not  diminish  the  facilities.  But  it  in 
fact  shuts  out  farmers  and  gardeners  from  the  principal 
market,  and  gives  no  substitute  for  it.  The  purpose  is  too 
obvious  to  be  covered  up,  and  in  reading  the  ordinance  before 
and  after  amendment,  it  is  not  even  plausibly  concealed.  The 
power  to  prevent  and  punish  forestalling  would  have  nothing 
to  operate  on  if  people  who  raise  their  own  market  products 
can  be  dealt  with  in  this  way.  An  essential  feature  of  a  mar- 
ket such  as  we  have  held  the  Central  market  to  be  cannot  be 
wiped  out  in  this  way. 

We  do  not  think  it  worth  while  to  open  and  rediscuss  what 
has  been  heretofore  fully  enough  laid  down,  as  often  as  the 
obstinacy  of  city  officials  persists  in  subjecting  parties  to  liti- 
gation and  the  city  treasury  to  its  expenses.  The  attempt 
made  to  change  the  ordinance,  and,  in  doing  so,  to  disregard 
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the  decisions  already  made  by  this  court,  cannot  be  sustained, 
and  the  amendment  must  be  held  void.  It  follows  that  there 
can  be  no  prosecution  under  it.  It  would  be  vexatious  and 
unjust  in  so  clear  a  case,  where  delay  will  destroy  the  season's 
business,  to  turn  over  parties  to  submission  to  wrong  or  to  the 
expense  of  the  multifarious  and  persecuting  prosecutions  which 
it  is  evident  the  city  officials  have  been  disposed  to  set  in  mo- 
tion. The  case  is  proper  for  restraint  by  prohibition,  and  the 
order  for  a  writ  will  be  made  absolute,  with  costs  against  the 
city. 

It  may  not  be  out  of  place  to  suggest  that  a  decree  of  this 
court  is  meant  to  be  obeyed. 

Municipal  Corporations.  —  As  to  ordinances  regnlatinf;  and  limiting 
markets  and  the  sale  of  meats  and  produce  in  cities:  Extended  note  to  Cold- 
well  V.  CUy  of  Alton,  85  Am.  Dec.  286-289;  Chaddock  v.  Day,  75  Mich.  627; 
anU,  p.  468,  and  cases  collected  in  note  474< 
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Grand  Island  Banking  Company  v.  Fret. 

[25  Nebraska,  66.] 

Chattkl  Mobtoaqk  —  Removal  of  Chattels  —  Constructive  Notice.  — 
A  chattel  mortgage  which  is  filed  in  the  county  clerk's  office  of  th« 
county  in  which  the  mortgagor  is  residing  at  the  time  of  its  execution  is 
constructive  notice  of  the  existence  of  such  mortgage  in  that  county, 
and  in  any  county  to  which  the  mortgagor  may  remove  the  mortgaged 
property. 

Lien  of  Valid  Chattel  Mortgage  on  Machinery  cannot  be  Divested 
by  attaching  such  machinery  as  a  fixture  in  a  roller  mill. 

Action  to  foreclose  chattel  mortgage.  The  opinion  states 
the  case. 

0.  A.  Abbott,  for  the  appellants. 

Ledwich  and  Elliott,  and  Hazlett  and  Bates,  for  the  appellees. 

Maxwell,  J.  This  action  was  brought  in  the  district  court 
of  Custer  County,  to  foreclose  a  chattel  mortgage  on  certain 
mill  machinery,  which  constituted  the  motive-power  of  the 
mill  operated  by  the  Broken  Bow  Roller  Milling  Company. 

The  facts,  as  shown  by  the  evidence,  are,  in  substance,  as 
follows:  John  G.  Schaupp  and  Son  were,  during  the  year 
1885,  the  owners  of  and  operating  an  extensive  flouring-mill 
at  Grand  Island,  known  as  Planet  Roller  Mills;  the  plaintiff 
was  their  banker,  to  whom  they  then  owed  about  thirteen 
thousand  dollars.  To  secure  this  indebtedness,  and  future 
advances,  they  made  a  mortgage  on  the  mill  property  for  ten 
thousand  dollars.     Afterwards  a  doubt  arose  as  to  whether 
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the  machinery  in  the  mill  was  covered  by  the  real  estate 
mortgage,  and  a  chattel  mortgage  was  taken  to  secure  two 
notes  of  five  thousand  dollars  each,  being  a  part  of  the  actual 
indebtedness.  The  real  estate  mortgage  was  recorded  in  Hall 
County,  and  the  chattel  mortgage  filed  therein  according  to 
law.  About  June  4,  1886,  the  mill  was  destroyed  by  fire, 
which  damaged  the  engines  and  machinery.  At  the  time  of 
the  fire,  the  actual  indebtedness  of  Schaupp  and  Son  to  the 
plaintiff  was  about  seventeen  thousand  dollars.  The  real 
estate  mortgage  was  foreclosed,  property  sold,  and  the  pro- 
ceeds credited  on  the  indebtedness.  Sundry  other  payments, 
together  with  the  money  received  from  the  insurance  on  the 
mill,  were  also  applied  to  this  debt,  thus  reducing  it  to  a  sum 
amounting,  at  the  time  of  the  trial,  to  about  four  thousand 
dollars.  Soon  after  the  fire,  the  bank  and  Schaupp  and  Son 
were  offered  two  thousand  dollars  for  this  burned  machinery. 
Mr.  Schaupp,  Sen.,  not  thinking  this  a  good  offer,  and  the 
bank  desiring  to  accept,  something  was  said  at  the  time  to 
the  effect  that  Schaupp  could  have  all  he  could  get  out  of  it 
in  excess  of  two  thousand  dollars,  or  that  the  bank  would  re- 
lease the  mortgage  for  two  thousand  dollars.  Mr.  Frey,  one 
of  the  defendants,  was,  at  this  time,  engaged  in  the  erection 
of  a  mill  at  Broken  Bow,  and  he  and  Mr.  Schaupp,  Sen.,  en- 
tered into  an  agreement  whereby  Mr.  Schaupp  agreed  to  sup- 
ply an  engine  and  boiler  to  operate  the  mill,  and  put  in  some 
money. 

Mr.  Frey  testifies  that  he  knew  this  boiler  and  engine  were 
to  come  from  the  ruins  of  Schaupp  and  Son's  burned  mill. 
Soon  after  this,  Mr.  Schaupp  caused  some  of  the  mortgaged 
property  to  be  shipped  direct  to  Broken  Bow,  and  some  to  be 
sent  to  Allis  &  Co.,  at  Milwaukee,  for  repairs,  and  to  be 
shipped  after  this  to  Broken  Bow,  where  it  arrived  about 
Christmas,  1886,  and  was  placed  in  position  in  the  mill  before 
the  29th  of  December,  1886,  on  which  day  a  copy  of  plain- 
tiff's mortgage  was  filed  in  the  oflBce  of  the  county  clerk  of 
Custer  County.  Mr.  Frey  paid  the  freight  on  the  machinery 
to  Broken  Bow,  and  became  liable  personally  for  the  repairs 
on  the  engine,  and  Mr.  Schaupp  failed  to  keep  his  engage- 
ments with  him,  and  Frey  assumed  entire  control.  Mr.  Frey 
afterwards  sold  the  mill  and  machinery  to  Mr.  Collman.  The 
Broken  Bow  Roller  Milling  Company  was  then  organized, 
with  Mr.  Inman,  Frey,  Collman,  and  Lorengan  as  its  stock- 
holders and  officers.     The  property  was  conveyed  by  Collman 
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to  the  Broken  Bow  Milling  Company  on  or  about  March  29, 
1887.  Mr.  Frey  and  Mr.  John  G.  Schaupp  had  a  settlement, 
and  Mr.  Schaupp  signed  a  release  of  all  his  interest  in  the 
machinery  in  question  to  Mr.  Frey  for  the  sum  of  fifty  dollars. 
The  following  is  a  copy  of  the  receipt:  — 

*'  Broken  Bow,  Neb.,  April  15,  1887. 

"  Received  of  George  W.  Frey,  Esq.,  fifty  dollars,  the  re- 
ceipt of  which  is  hereby  acknowledged,  in  full  for  all  work 
done,  material  furnished  of  whatever  description  and  charac- 
ter, and  also  in  full  for  all  claims  John  G.  Schaupp  may  have 
or  had  against  the  said  George  W.  Frey  or  against  the  mill 
property,  both  personal  and  real  estate,  located  on  lots  4  and 
5,  block  102,  of  railroad  addition  to  Broken  Bow,  Nebraska. 
In  witness  whereof,  said  John  G.  Schaupp  has  hereby  signed 
his  name  this  thirteenth  day  of  April,  1887. 

"  John  G.  Schaupp. 

"  In  presence  of  0.  J.  Collman." 

Mr.  Schaupp  testifies  that  he  only  sold  his  own  interest  in 
the  machinery,  and  that  he  never  represented  the  bank;  that 
its  claim  was  not  mentioned  at  the  time. 

Frey  and  the  milling  company  defend  against  the  action,  on 
the  ground,  —  1.  That  they  are  innocent  purchasers,  without 
notice  of  the  bank's  claim  under  the  mortgage;  2.  That 
Schaupp  had  a  right  to  sell  the  property  and  release  the 
bank's  claim,  and  that  the  receipt  above  set  out  has  that 
effect;  3.  That  the  property  has  become  affixed  to  the  land, 
and  is  now  real  estate,  and  the  plaintiff's  claim  is  lost  thereby. 

The  defendants  have  paid  nothing  for  the  machinery  in 
question  except  the  above  sum  of  fifty  dollars.  Mr.  Schaupp, 
Sen.,  in  his  testimony,  estimates  the  value  of  the  machinery 
in  controversy  at  fourteen  hundred  dollars,  while  Mr.  Frey 
places  it  at  not  to  exceed  five  hundred  dollars.  The  claim  of 
the  plaintiff  is  shown  to  be  bona  fide,  and  Mr.  Schaupp  is 
actually  indebted  to  it  on  the  chattel  mortgage  in  question  for 
considerably  more  than  the  value  of  the  mortgaged  property 
in  controversy.  The  claim  of  the  milling  company  that  they 
had  secured  a  release  of  the  mortgage  lien  for  the  sum  of  fifty 
dollars  bears  upon  its  face  the  stamp  of  want  of  good  faith. 
The  mortgage,  being  duly  filed  in  the  office  of  the  county  clerk 
of  Hall  County,  where  the  mortgagor  resided  at  the  time  of 
execution  of  the  mortgage,  was  constructive  notice  in  that 
county  and  in  whatever  county  Schaupp  might  remove  the 
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mortgaged  property:  Cool  v.  Roche,  Hall,  and  Ray,  20  Neb. 
650;  Whitney  v.  Heywood,  6  Cush.  82;  Barrows  v.  Turner,  50 
Me.  127;  Hick  v.  Williania,  17  Barb.  523;  Kanaga  v.  Taylor,  7 
Ohio  St.  134;  70  Am.  Dec.  62;  Smith  v.  McClean,  24  Iowa,  322. 
The  mortgage,  therefore,  was  constructive  notice  to  the  defend- 
ants in  Custer  County,  and  this,  too,  without  the  filing  of  the 
copy  in  such  county.  In  addition  to  the  constructive  notice  it 
is  evident  that  Mr.  Frey,  if  not  other  members  of  the  milling 
company,  had  actual  notice  of  the  existence  of  such  mort- 
gage before  the  payment  of  fifty  dollars  to  Schaupp.  The 
filing  of  such  copy,  however,  did  not  impair  the  plaintiflf's 
right,  nor  can  the  attaching  of  the  machinery  as  a  fixture  in 
the  mill  defeat  the  plaintiff's  lien.  The  milling  company, 
therefore,  is  liable  to  the  plaintiff  for  the  value  of  the  ma- 
chinery in  question.  This  value,  however,  we  are  unable  to 
determine  from  the  proofs  before  us,  and  the  cause  must  be 
remanded  to  take  further  testimony  on  that  point,  and  for  an 
appropriate  judgment  of  the  court  beiow. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  for  the  purposes  herein  indicated. 


NoncB  BT  RsaisTBATiON.  —  As  to  what  notice  is  oonstmctiyely  imparted 
by  records:  Note  to  Parker  v.  Conner,  46  Am.  Rep.  188-190;  Chamierlam  ▼. 
Bell,  7  Cal.  292;  68  Am.  Deo.  260;  Soioden  r.  Craig,  26  Iowa,  156;  96  Am. 
Dec  126.  The  registration  of  a  mortgage  in  one  record-book,  and  the  regis- 
tration of  a  duly  executed  and  acknowledged  assignment  of  such  mortgage 
in  another  record-book,  when  the  proper  cross-references  appear  connecting 
the  two  records,  is  a  good  and  valid  registration,  having  the  same  effect  as  if 
the  mortgage  and  assignment  had  both  been  recorded  together  in  the  same 
book:  Soule  v.  Corbley,  65  Mich.  109.  Deeds  by  foreign  administrators  to 
lands  in  Missouri  must  be  recorded  in  the  county  where  such  land  is  situated} 
KeUh  V.  Keith,  97  Mo.  223. 

RxoiSTRATioiT  —  NoTicx.  —  When  an  instrument  entitled  to  be  recorded 
is  filed  with  the  proper  officer  for  record,  it  becomes  constructive  notice  from 
the  date  of  such  filing:  Tltroehnorton  v.  Price,  28  Tex.  606;  91  Am.  Dec  334; 
Hoffman  r.  Maekall,  6  Ohio  St.  124;  64  Am.  Dec  637,  and  eases  cited  in  note 
thereto;  Monaghan  v.  LongfeUow,  81  Me.  298. 

RSOISTBATIOIT.  —  iNSTRUMBNTa   WhICH   ABX   RXQXTUIID  TO   BX   RxCOKDBD 

must  be  recorded  in  the  county  designated  by  statute  for  the  record  of  in* 
■truments  affecting  the  lands  therein  mentioned:  A{ford  t.  Jone»,  71  Tex. 
619. 

Rboistration  oy  Mobtoaoks  —  Rbkoyai.  Of  MoBTOAOXD  Pbofbrtt  into 
Anothxr  Statb.  —  As  to  the  equitable  and  statutory  protection  given  a 
mortgagee  under  a  valid  mortgage  which  has  been  duly  recorded  when  th« 
mortgaged  property  has  been  removed  out  of  the  state:  Note  to  Kanaga  v. 
Taylor,  70  Am.  Dec.  67,  72.  Recording  a  second  mortgage  upon  a  cotton 
erop  is  notice  to  a  first  mortgagee  who  subsequently  advances  money  to  sav« 
Am.  St.  Ksp..  Vol.  XUL  -  81 
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the  crop  to  an  amount  in  excess  of  that  secured  by  his  mortgage:  Weathers- 
bee  V.  Farrar,  97  N.  0.  106.  A  duly  recorded  mortgage  upon  a  growing 
crop  in  the  county  in  which  the  lands  lie  is  constructive  notice  of  the  exist- 
ence of  such  mortgage,  even  to  a  purchaser  in  an  adjoining  county:  Hvdrrum 
V.  Du  Bose,  85  Ala.  446.  In  Texas,  a  chattel  mortgage  is  valid  without  ac- 
knowledgment, and  depositing  it  with  the  county  clerk  in  his  office  complies 
with  the  statute  fully:  Hicks  v.  Ross,  71  Tex.  358. 


Fremont,  Elkhorn,  and  Missouri  Yalley  Kail- 
road  Company  v.  Marley. 

[25  Nbbbasea,  18S.J 

RXASONABLB  TiMB  TO  ANSWER  AND  PREPARE  FOR  TrIAL  SHOTTLD  BB  Or7BN, 

WHEN.  — Where,  just  before  going  to  trial,  it  is  discovered  that  the  file* 
have  been  mislaid  and  cannot  be  found,  and  the  court  thereupon  permits 
the  plaintiff  to  file  a  substituted  petition  which  is  much  broader  than  the 
one  for  which  it  is  filed,  and  which  in  fact  raises  new  issues  in  the  case,  the 
defendant  should  be  given  a  reasonable  time  in  which  to  answer  and  pre- 
pare for  trial,  and  it  is  error  to  compel  the  defendant,  under  such  cir- 
cumstances, to  answer  the  substituted  petition  and  go  to  trial  at  once. 

Witness  not  Permitted  to  Testift  as  to  Amount  of  Dahaobs  Sostainbd, 
WHEN.  —  On  the  trial  of  an  action  to  recover  damages  for  an  injury  to 
growing  crops,  a  witness  who  possesses  the  requisite  knowledge  may  tes- 
tify as  to  the  value  of  the  crops  destroyed,  or  if  only  partially  destroyed, 
the  extent  of  the  injury;  but  he  cannot  be  permitted  to  testify  directly 
as  to  the  amount  of  the  damages  sustained.  That  question  is  one  for 
the  jury  to  determine  upon  the  evidence. 

AsMissiON  OF  Records  to  Establish  Titlb,  in  Discretion  of  Court, 
WHEN.  —  In  an  action  for  injury  to  growing  crops  and  to  the  land,  the 
question  of  the  admission  of  records  to  establish  the  plaintiff's  title  is,  to 
a  great  extent,  one  for  the  trial  court,  and  unless  there  is  a  clear  abuse 
of  discretion,  its  judgment  will  not  be  reversed  on  that  ground. 

Iittxbbst  on  Value  of  Property  Destroyed  by  NEauGBNCE  Allowed, 
WHBN.  —  The  owner  of  property  destroyed  by  the  negligence  of  another 
is  entitled  to  interest  on  the  value  of  such  property  from  the  time  of  its 
destruction. 

OiTNte  of  Growing  Crops  Destroybd  bt  Fault  of  Anothes  mat  Rb- 
COVEB  the  value  thereof  in  an  action  against  the  person  through  whose 
negligence  they  were  destroyed. 

Pabtt  has  No  Right  to  Collect  Surface  Water  and  Discharox  It  on 
land  of  another,  to  his  damage,  and  if  he  does  so,  he  will  be  liable  for  the 
damage  sustained. 

Action  for  damages.     The  opinion  states  the  case. 
John  B.  Hawley,  for  the  plaintiff  in  error. 

O.  M.  Cleveland,  M.  F.  Harrington,  and  Allen  and  Robimon^ 
for  the  defendant  in  error. 
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Maxwell,  J.  This  action  was  brought  by  the  defendant  in 
error  against  the  plaintiff  in  errcw,  in  the  district  court  of 
Holt  County,  to  recover  damages  to  crops,  etc.  A  petition 
was  filed,  and  also  an  amended  petition,  and  just  before  going 
to  trial  it  was  discovered  that  the  files  were  mislaid,  and  after 
a  prolonged  search,  as  they  could  not  be  found,  the  attorneys 
for  the  plaintiff  below  obtained  leave  to  substitute  a  petition, 
which  they  did  as  follows:  — 

"That  defendant  is  now,  and  was  at  the  date  of  the  various 
transactions  hereinafter  mentioned,  a  railroad  corporation,  or- 
ganized and  doing  business  under  the  laws  of  the  state  of 
Nebraska,  in  Holt  County,  Nebraska;  is  owning  and  operating 
therein  a  line  of  railway  in  the  corporate  name  above  stated; 
that  this  plaintiff  is,  and  since  the  year  1873  has  been,  the 
owner,  and  as  such  rightfully  possessed,  of  the  south  half  of 
the  northeast  quarter  and  the  east  half  of  the  northwest 
quarter  of  section  29,  township  28,  range  10,  in  Holt  County, 
Nebraska;  that  in  the  year  1881  the  said  defendant  graded 
and  constructed  on  its  right  of  way,  through  Holt  County, 
Nebraska,  a  railroad  track  running  from  the  southeast  to 
the  northwest,  and  within  about  thirty  rods  of  the  said  real 
estate  of  the  plaintiff,  over  which  it  now  and  ever  since  then 
has  maintained  and  operated  a  railroad;  that  at  the  time  of 
constructing  the  road-bed  and  grading  its  said  track,  the  de- 
fendant cut  ditches  on  its  right  of  way  on  either  side  of  its 
track  in  the  close  vicinity  of  the  plaintiff's  said  land,  to  drain 
its  track  and  right  of  way  of  surface  water,  and  to  discharge 
said  surface  water  accumulating  from  time  to  time  along  its 
said  track  and  right  of  way;  that  to  the  west  and  southwest 
of  the  plaintiff's  said  land  the  surface  of  a  large  tract  of  land 
along  the  defendant's  said  track  and  right  of  way  is  such  as  to 
cause  all  of  the  surface  water  accumulating  thereon  to  flow  into 
the  said  ditches  dug  and  maintained  on  either  side  of  the  said 
defendant's  railway  track,  and  especially  into  the  ditch  on  the 
south  side  thereof,  which  water,  after  reaching  said  ditches, 
flows  therein  in  a  southeasterly  direction,  and  toward  the  said 
land  of  the  plaintiff;  that  by  reason  of  the  embankment  of 
defendant's  road-bed,  and  the  insufficiency  of  the  said  ditches 
along  the  defendant's  right  of  way,  large  quantities  of  surface 
water  is  directed  from  its  natural  course  and  carried  down  to 
a  point  opposite  plaintiff's  said  land,  where  it  is  discharged  in 
large  volumes  upon  the  plaintiff's  said  land.  The  plaintiff 
alleges  that  the  embankment  of  defendant's  said  road-bed  was 
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80  negligently  and  insufficiently  made  and  maintained  by 
defendant,  the  culverts  and  ditches  so  negligently  and  insuf- 
ficiently constructed  and  maintained  by  defendant,  that  said 
ditches  do  not  and  never  have  properly  carried  off  and  dis- 
charged the  surface  water  accumulating  therein,  but  on  the 
contrary,  the  said  water  has  been  poured  out  of  said  ditches 
and  across  and  over  the  land  of  the  plaintiff;  that  on  or  about 
the  twentieth  day  of  April,  1882,  by  reason  of  the  careless, 
negligent,  and  insufficient  manner  in  which  the  defendant's 
said  road-bed,   ditches,  and  culverts   were  constructed  and 
maintained,  and  without  any  fault  or  neglect  of  the  plaintiff, 
a  large  quantity  of  surface  water  was  negligently  suffered  to 
accumulate  by  defendant  in  said  ditches,  and  on  the  defend- 
ant's said  right  of  way  and  road-bed,  and  was  discharged  upon 
the  said  land  of  the  plaintiff,  drowning  five  head  of  cattle  of  the 
plaintiff,  of  the  value  of  one  hundred  dollars,  and  fifteen  hogs  of 
the  plaintiff,  of  the  value  of  seventy-five  dollars;  that  said  sums 
are  now  due  and  owing  to  the  plaintiff  from  the  defendant,  and 
are  wholly  unpaid;  that  on  or  about  the  twentieth  day  of  May, 
1882,  by  reason  of  the  careless  and  negligent  and  insufficient 
manner  in  which  the  defendant's  said  road-bed,  ditches,  and  cul- 
verts were  constructed  and  maintained,  and  without  any  fault 
or  neglect  of  the  plaintiff,  a  large  quantity  of  surface  water 
was  negligently  suffered  to  accumulate  by  defendants  in  said 
ditches,  and  on  defendant's  said  right  of  way  and  road-bed, 
■and  was  discharged  upon  the  said  lands  of  the  plaintiff,  and 
destroying  eight  acres  of  standing  and  growing  oats,  of  the 
value  of  forty  dollars,  which  sum  is  now  due  and  unpaid  to 
him;  that  some  time  in  the  month  of  June,  1882, — the  exact 
time  the  plaintiff  is  unable  to  state, — by  reason  of  the  careless, 
negligent,  and  insufficent  manner  in  which  said  road-bed,  cul- 
verts, and  ditches  of  defendant  were  constructed  and  main- 
tained, and  without  any  fault  or  neglect  of  the  plaintiff,  a 
large  quantity  of  surface  water  was  negligently  suffered  to  ac- 
cumulate by  said  defendant  in  said  ditches,  and  on  defendant's 
said  right  of  way  and  road-bed,  and  was  discharged  upon  said 
lands  of  the  plaintiff,  destroying  seven  acres  of  standing  and 
growing  corn  thereon,  of  the  value  of  thirty-five  dollars,  which 
sum  is  now  due  plaintiff  from  defendant,  and  wholly  unpaid. 

"  The  plaintiff  further  alleges  that,  some  time  in  the  month 
of  May,  1883,  —  the  exact  time  the  plaintiff  is  unable  to 
state,  —  by  reason  of  the  careless,  negligent,  and  insufficient 
manner  in  which  the  defendant's  said  road-bed,  ditches,  and 
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culverts  were  constructed  and  maintained,  and  without  any 
fault  or  neglect  of  the  plaintifiF,  a  large  quantity  of  surface 
water  was  negligently  suffered  by  defendant  to  accumulate  in 
said  ditches,  and  on  the  defendant's  right  of  way  and  road- 
bed, and  was  discharged  upon  the  said  lands  of  the  plaintifiF, 
flooding  the  surface  of  a  great  portion  thereof,  and  washed  out 
and  destroyed  the  plaintiff's  cattle-yards,  sheds,  fences,  and 
the  like,  and  washing  gullies  and  ditches  in  the  plaintifiF's 
said  land,  to  the  damage  of  the  plaintifiF  in  the  sum  of  two 
hundred  dollars,  which  amount  is  now  due  and  unpaid  from 
the  defendant  to  the  plaintifiF;  that  some  time  in  April,  1883, 
and  July,  1883,  and  at  divers  other  dates  in  said  year,  —  the 
exact  times  the  plaintifiF  is  unable  to  state,  —  by  reason  of  the 
careless,  negligent,  and  insuflBcient  manner  in  which  the  de- 
fendant's said  road-bed,  ditches,  and  culverts  were  constructed 
and  maintained,  and  without  any  fault  or  neglect  of  the  plain- 
tifiF, a  large  quantity  of  surface  water  was  negligently  sufiFered 
to  accumulate  by  defendant  in  said  ditches,  and  on  defendant's 
right  of  way  and  road-bed,  and  was  discharged  upon  the  lands 
of  the  plaintifiF,  and  flooded  the  same,  and  destroyed  hay  of 
the  value  of  fifty  dollars,  damaged  corn  to  the  amount  of  one 
hundred  dollars,  and  destroyed  five  acres  of  oats  of  the  value 
of  twenty-five  dollars,  being  on  plaintifiF's  land  and  his  prop- 
erty, which  sums  are  now  due  and  owing  to  him  from  said 
defendant  therefor;  that  at  divers  and  sundry  times  in  the 
year  1884,  —  the  exact  dates  the  plaintifiF  is  unable  more  fully 
to  state,  —  by  reason  of  the  careless,  negligent,  and  insuflSicient 
manner  in  which  the  defendant's  said  road-bed,  ditches,  and 
culverts  were  constructed  and  maintained,  and  without  any 
fault  or  neglect  of  the  plaintifiF,  a  large  quantity  of  surface 
water  was  negligently  sufiFered  to  accumulate  by  the  defendant 
in  said  ditches,  and  on  the  defendant's  said  right  of  way  and 
road-bed,  was  discharged  upon  the  said  land  of  the  plaintifiF, 
flooding  the  same,  and  destroying  fifteen  acres  of  wheat,  four 
acres  of  oats,  five  acres  of  corn,  and  fifteen  tons  of  hay,  of  the 
value  of  three  hundred  and  thirty  dollars,  being  on  said  land, 
and  being  the  property  of  the  plaintifiF,  to  the  damage  of  the 
plaintifiF  in  the  sum  of  three  hundred  and  thirty  dollars,  which 
sum  is  now  due  and  unpaid. 

"  That  the  said  several  acts  of  flooding  the  lands  of  the 
plaintifiF,  as  hereinbefore  stated,  have  had  the  efiFect  of  washing 
away  much  of  the  valuable  surface  of  the  plaintifiF's  said  land, 
and  washing  deep  gullies  and  ditches  therein,  to  the  great 
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damage  of  the  plaintiff,  to  wit,  to  his  damage  in  the  sum  of 
five  hundred  dollars,  which  sum  is  now  due  the  plaintiff  from 
the  defendant,  and  wholly  unpaid. 

"  That  the  said  several  items  of  damage  hereinbefore  men- 
tioned and  stated  occurred  in  consequence  of  the  negligent, 
unskillful,  and  insufficient  construction  and  maintenance  of 
the  said  defendant's  said  road-bed,  ditches,  and  culverts,  and 
without  any  fault  or  neglect  of  the  plaintiff." 

The  railway  company  was  compelled  to  answer  at  once  and 
proceed  to  trial.  The  substituted  petition  is  much  broader 
than  the  amended  one,  for  which  it  was  filed,  and,  in  fact, 
raised  new  issues  in  the  case.  The  railway  company  filed  a 
motion  for  a  continuance,  supported  by  an  affidavit,  but  the 
motion  was  overruled,  to  which  exceptions  were  duly  taken. 
As  the  substituted  petition  raised  new  issues,  the  railway  com- 
pany should  have  had  a  reasonable  opportunity  to  prepare  to 
meet  them;  otherwise,  it  might  be  deprived  of  the  means  of 
making  its  defense.  It  was  not  necessary,  however,  to  con- 
tinue the  case  to  the  next  term,  but  a  reasonable  time  should 
have  been  given  in  which  to  answer  and  prepare  for  the  trial. 
The  court,  therefore,  erred  in  compelling  the  defendant  below 
(the  plaintiff  in  error)  to  answer  the  substituted  petition  and 
go  to  trial  at  once. 

2.  The  second  ground  of  objection  is,  that  the  court  per- 
mitted the  plaintiff  and  other  witnesses  to  give  their  opinion 
as  to  the  amount  of  damages  sustained  by  the  plaintiff  in  con- 
sequence of  the  overflow  of  his  land.  The  general  rule  is, 
that  witnesses  must  speak  as  to  facts,  and  facts,  too,  within 
their  own  knowledge.  Opinions,  belief,  deduction  from  facts, 
and  the  like,  are  matters  which  belong  to  the  jury,  and  by 
which  they  arrive  at  their  verdict.  On  the  trial  of  the  ques- 
tion of  damages  for  an  injury  to  growing  crops,  the  witnesses 
should  be  confined  to  the  statement  of  facts  showing  the  in- 
jury; they  may  be  asked  questions  as  to  the  crops,  their  value, 
and  the  particular  injuries  done  to  them,  and  the  extent  of 
such  injuries,  and  may  state  all  the  facts  in  their  possession, 
from  which  the  jury  may  determine  the  question  of  the  amount 
of  damages:  Burlington  etc.  R.  R.  Co.  v.  Schluntz,  14  Neb.  423; 
Republican  V.  R.  R.  Co.  v.  Arnold^  13  Id.  486;  Evansville  etc. 
R.  R.  Co.  V.  Fitzpatrick,  10  Ind.  120;  Farrand  v.  Chicago  etc. 
R.  R.  Co.,  21  Wis.  435;  Lincoln  v.  Saratoga  etc.  R.  R.  Co.,  23 
Wend.  425;  Alabama  etc.  R.  R.  Co.  v.  Burkett,  42  Ala.  83;  Har- 
rison V.  Iowa  etc.  R.  R.  Co.,  36  Iowa,  323.     In  other  words,  a 
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witness  who  possesses  the  requisite  knowledge  may  testify  as 
to  the  value  of  the  crops  destroyed,  or  if  only  partially  de- 
stroyed, the  extent  of  the  injury;  but  he  cannot  be  permitted 
to  testify  directly  as  to  the  amount  of  damages  sustained. 
That  question  is  one  for  the  jury  to  determine  upon  the  evi- 
dence. It  is  doubtful,  however,  whether  objections  were  made 
to  the  testimony  in  the  court  below  in  such  form  as  to  be  avail- 
able in  this  court. 

3.  The  third  objection  is,  that  the  court  permitted  the  plain- 
tiff below  to  introduce  in  evidence,  from  the  county  records  of 
Holt  County,  a  copy  of  the  final  certificate  of  entry  by  the 
plaintiff  of  the  lands  described  in  the  petition. 

The  plaintiff  below  in  this  case  had  already  testified,  with- 
out objection,  that  he  was  the  owner  of  the  land  in  question, 
and  in  the  possession  thereof.  The  question  of  the  admission 
of  records  to  establish  title  is,  to  a  great  extent,  one  for  the 
trial  court,  and  unless  there  is  a  clear  abuse  of  discretion,  its 
judgment  will  not  be  reversed  on  that  ground.  There  appears 
to  have  been  no  doubt  of  the  title  of  the  plaintiff  below,  or  that 
he  was  in  possession  at  the  time  of  the  alleged  injuries.  The 
defendant  below,  therefore,  sustained  no  injury  by  the  ruling 
of  the  court. 

4.  The  fourth  ground  of  objection  is,  in  substance,  that  the 
court  erred  in  directing  the  jury  that  they  might  allow  inter- 
est on  the  damages  sustained  by  the  plaintiff.  This  we  think 
was  a  correct  instruction.  If  the  plaintiff  below  had  sustained 
loss  of  property  through  the  fault  of  the  railroad  company,  it 
certainly  would  be  only  justice  that  he  should  be  paid  for  such 
loss  as  soon  thereafter  as  the  amount  thereof  could  be  ascer- 
tained. If  the  company  failed  to  pay,  then  it  should  pay  for 
the  use  of  the  money.  The  plaintiff,  therefore,  if  entitled  to 
damages,  was  entitled  to  interest  thereon. 

5.  Some  objection  is  made  that  growing  crops  have  no  mar- 
ket value,  and  that  therefore  the  court  erred  in  instructing  the 
jury  that  "they  should  consider  the  fair  market  value  of  all 
personal  property  and  crops  destroyed  or  injured,  if  any,  be- 
longing to  him,"  etc.  This  instruction  was  properly  given. 
Growing  crops  have  a  value,  and  when  destroyed  by  the  fault 
of  another,  the  owner  is  entitled  to  compensation  therefor. 
The  court  did  not  err  in  giving  this  instruction. 

The  railway  company  asked  the  court  to  give  the  following 
instruction:  "  In  this  case,  the  plaintiff  brings  suit  for  dam- 
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ages  in  consequence  of  the  diversion  of  surface  water  by  the 
defendant,  and  cannot  recover." 

The  instruction  asked  was  properly  refused.  A  party  has 
no  right  to  gather  up  surface  water  and  discharge  it  on  the 
land  of  another,  to  his  damage:  Davis  v.  Londgreen,  8  Neb.  43; 
Pyle  V.  Richards,  17  Id.  181;  Stewart  v.  Schneider,  22  Id.  286. 

The  question  was  before  the  supreme  court  of  Michigan  in 
Gregory  v.  Bush,  64  Mich.  37,  8  Am.  St.  Rep.  797,  where  it  is 
said,  that  "  one  has  a  right  to  ditch  and  drain  and  dispose  of 
the  surface  water  upon  his  land  as  he  sees  fit;  but  he  is  not 
authorized  to  injure  by  so  doing  the  heritage  of  his  neighbor. 
He  cannot  collect  and  concentrate  such  waters,  and  pour  them 
through  an  artificial  ditch  in  unusual  quantities  upon  his  ad- 
jacent proprietors:  Kauffman  v.  Griesemer,  26  Pa.  St.  407;  67 
Am.  Dec.  437;  Barkley  v.  Wilcox,  86  N.  Y.  148;  40  Am.  Rep. 
519;  Noonan  v.  City  of  Albany,  79  N.  Y.  475;  35  Am.  Rep. 
640;  Adams  v.  Walker,  34  Conn.  466;  91  Am.  Dec.  742."  This 
we  think  is  a  correct  statement  of  the  law. 

For  the  error  in  not  allowing  a  reasonable  time  after  the 
filing  of  a  substituted  petition  in  which  to  answer  and  prepare 
for  trial,  the  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  for  further  proceedings. 

Surface  Water.  —  A  land-owner  cannot  by  artificial  drains  or  ditches  col- 
lect waters  and  cast  them  upon  the  proprietor  below:  Gregory  v.  Bush,  64 
Mich.  37;  8  Am.  St.  Rep.  797,  and  note  803;  Sullens  v.  Chicago  etc.  R'y  Co., 
74  Iowa,  659;  7  Am.  St.  Rep.  501. 

Interest,  as  to  the  Allowance  of,  in  General:  See  note  to  Van 
Rensselaer  v.  JeweU,  51  Am.  Dec.  277,  278;  Cohurn  v.  Goodall,  72  Cal.  498;  I 
Am.  St.  Rep.  75,  and  note  83;  Cox  v.  McLaughlin,  76  Cal.  60;  9  Am.  St.  Rep. 
164,  and  note  173.  A  judgment  for  personal  injuries,  whether  it  arises  ae 
contractu  or  ex  delicto,  does  not  carry  interest:  McMurtry  v.  Kentucky  C.  B.  B, 
Co.,  84  Ky.  462. 

Appellate  Practice.  —  Matters  which  are  left  to  the  discretion  of  the 
trial  court  will  not  be  reviewed  upon  appeal,  unless  such  discretion  has  on* 
doubtedly  been  abused:  Sharon  v.  Sharon,  77  Cal.  102;  Westheimer  v.  Cooper, 
40  Kan.  370;  Andrews  v.  Warner,  87  Tenn.  1;  Pacijic  Roller  Mill  Co.  v.  Tele- 
graph Hill  Co.,  79  Cal.  340;  Mintum  v.  Bliss,  77  Id.  90;  Hornady  v.  Shields, 
119  Ind.  201;  Burch  v.  Adarns,  40  Kan.  639. 

Opinions  as  Evidence.  —  Ordinarily,  when  the  facts  upon  which  an  opin- 
ion is  baaed  can  be  stated  and  described,  the  opinions  of  the  witness  are  not  ad- 
missible, because  the  jury  can  as  easily  form  opinions  as  the  witness:  WMttier 
V.  Franklin,  46  N.  H.  23;  88  Am.  Dec.  185.  As  to  opinion  evidence  generally, 
see  extended  note  to  Baltimore  etc.  Co.  v.  Cassell,  59  Am.  Rep.  176-186,  Ex- 
pert testimony  is  always  inadmissible  upon  questions  which  the  jury  caa 
reawiily  decide  for  themselves:  Stumore  v.  S/iaw,  68  Md.  11;  6  Am.  St.  Rep. 
412,  and  note  417;  but  when  the  witness  is  shown  to  possess  peculiar  peraoiuJ 
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knowledge  about  the  matter  under  consideration,  which  ordinary  persons  do 
not  possess,  the  jury  may  be  entitled  to  his  opinions  in  reference  thereto: 
Butterfield  v.  Frank,  63  Mich.  155.  So  a  woman  who  was  accustomed  to 
pass  over  a  railroad  track,  where  a  flag-man  was  stationed,  from  one  to  six 
times  daily,  may  state  that  she  knew  what  was  the  signal  "  to  go  on  "  given 
by  such  flag-man,  and  that  at  the  time  in  question  he  gave  such  signal: 
Buchanan  v.  Chicago  etc.  R'y  Co.,  75  Iowa,  393.  Opinions  of  witnesses  are  in- 
admissible as  to  the  meaning  of  a  telegram:  Pennsylvania  R.  R.  Co.  r.  Con- 
nell,  127  111.  420.  Railroad  company  must  ordinarily  compensate  the 
land-owner,  or  his  tenant  in  possession,  for  any  crops  which  have  been 
damaged  or  destroyed  by  reason  of  the  location  of  its  line  of  rulroad  over 
and  through  his  land:  Lafferty  v.  Schuylkill  etc.  R.  R.  Co.^  124  Pa.  St.  297;  10 
Am.  St.  Rep.  587. 


Winters  v.  Means. 

[25  Nsbraskjl,  24LJ 

In  Action  to  Enjoin  Judgment,  Nature  or  Detensi  nc  the  Obiqikax. 
Action  must  be  Pleaded.  —  In  an  action  to  enjoin  a  judgment,  it  Vi 
not  sufficient  for  the  plaintiff  to  allege  that  he  has  a  defense  to  the  action 
in  which  the  judgment  was  rendered,  but  he  must  state  the  general  na- 
ture of  hia  defense,  so  that  the  court  can  judge  of  its  sufficiency. 

Service  of  Summons  on  Managing  Member  of  Partnership,  where  one 
of  the  members  of  the  Arm  is  absent  from  the  state,  is  sufficient  to  sus- 
tain a  judgment  against  the  property  of  the  firm. 

Appearance  of  Attorney,  if  Unauthorized,  is  Ground  for  Vacating 
Judgment.  —  Where  the  court  acquires  jurisdiction  of  an  action  solely 
by  the  appearance  of  an  attorney,  the  party  for  whom  the  appearance 
was  made  may  deny  the  authority  of  such  attorney,  and  if  the  appear- 
ance was  unauthorized,  vacate  the  judgment.  But  the  want  of  author- 
ity must  be  clearly  made  to  appear,  in  order  to  warrant  the  court  in 
vacating  the  judgment. 

Action  to  enjoin  a  judgment.     The  opinion  states  the  case. 

0.  A.  Abbott,  for  the  appellant. 

John  Dawson,  and  Dilworth,  Smith,  and  Dilworth,  for  the  ap- 
pellee. 

Maxwell,  J.  This  is  an  action  to  enjoin  a  judgment.  On 
the  trial  of  the  cause,  judgment  was  rendered  in  favor  of  the 
plaintiff.     The  defendant  appeals. 

The  plaintiff  alleges  in  his  petition  **  that  on  the  twenty- 
second  day  of  June,  1880,  the  defendant  recovered  a  judgment 
in  the  district  court  of  Adams  County,  Nebraska,  against 
W.  L.  Smith,  John  J.  Worsick,  Charles  Wells,  George  Wells, 
and  Henry  P.  Handy,  and  this  plaintiff,  for  the  sum  of  $22,691 
and  costs,  taxed  at  $39;  that  this  plaintiff  was  never  served 
with  summons  in  said  action,  and  never  appeared  therein, 
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personally  or  by  attorney,  and  plaintiflf  never  had  any  notice 
of  said  judgment  or  the  proceedings  in  said  cause  until  tho 
twenty-fourth  day  of  July,  1886;  that  said  judgment  is  un- 
just, and  if  plaintiff  ever  had  had  notice  of  the  pendency  of 
said  action,  he  would  have  had  a  complete  defense  to  said 
action;  that  at  the  commencement  of  said  action  he  was  not 
a  partner  of  said  W.  L.  Smith,  John  J.  Worsick,  Charles  Wells, 
George  Wells,  and  Henry  P.  Handy,  or  either  of  them,  and 
was  never  indebted  to  said  John  L.  Means,  or  concerned  in 
the  transaction,  and  the  plaintiff  was  never  indebted  to  the 
defendant  on  the  claim  on  which  said  action  was  founded  in 
said  cause." 

The  defendant,  in  his  answer,  "  admits  that  on  or  about  the 
twenty-second  day  of  June,  A.  D.  1880,  he,  the  said  defendant, 
recovered  a  judgment  in  the  district  court  of  said  Adams 
County,  in  a  certain  action  then  pending  in  said  court,  wherein 
he,  the  said  John  L.  Means,  was  plaintiflF,  and  the  firm  of 
Smith  &  Co.,  consisting  of  W.  L.  Smith,  Leroy  S.  Winters, 
John  J.  Worsick,  Henry  P.  Handy,  Charles  Wells,  and  George 
Wells,  were  defendants,  in  the  sum  of  $22,691,  his  debt  and 
damages,  and  the  costs,  taxed  at  the  sum  of  $39,  which  said 
suit  is  the  same  suit  and  proceeding  referred  to  in  said  plain- 
tiff's petition  herein.  Said  defendant  denies  that  said  Leroy 
S.  Winters  was  not  a  member  of  said  firm  of  W.  L.  Smith  & 
Co.  at  the  time  of  the  contracting  of  the  obligation  sued  on,  or 
at  the  time  of  the  commencement  of  said  suit,  as  alleged  in 
said  plaintifi''s  petition,  and  denies  that  said  Leroy  S.  Winters 
had  no  notice  of  the  pendency  of  said  suit;  denies  that  said 
Leroy  S.  Winters  did  not  appear  in  said  suit;  denies  that  said 
judgment  is  unjust,  or  that  at  the  date  of  the  rendition  thereof 
said  Leroy  S.  Winters  had  any  defense  thereto;  denies  that 
said  Leroy  S.  Winters  is  not  indebted  to  this  plaintiff. 

"  2.  Said  defendant,  further  answering  the  petition  of  said 
plaintiff,  and  by  way  of  a  cross-petition,  alleges  that  said 
plaintiff,  Leroy  S.  Winters,  is  the  same  Leroy  S.  Winters  who 
was  a  member  of  the  said  firm  of  W.  L.  Smith  &  Co.,  and 
that  the  judgment  heretofore  referred  to  against  said  firm  of 
W.  L.  Smith  &  Co.  is  now  in  full  force,  and  wholly  unpaid, 
unsatisfied,  and  unreversed;  that  he  has  caused  execution  to 
be  issued  thereon  from  time  to  time,  and  which  executions 
have  been  returned  unpaid  and  unsatisfied  for  want  of  prop- 
erty wherewith  to  satisfy  the  same;  that  the  said  firm  of  W. 
L.  Smith  &  Co.  is  wholly  insolvent,  and  has  been  insolvent 
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and  unable  to  pay  its  honest  debts  ever  since  the  rendition 
thereof.  Defendant  further  alleges  that  the  said  Leroy  S. 
Winters  knew  of  the  pendency  of  said  suit,  and  employed 
attorneys  therein,  as  well  on  his  own  behalf  as  on  behalf  of 
the  firm  of  W.  L.  Smith  &  Co.;  that  said  judgment  is  a  valid 
and  subsisting  obligation  against  the  said  Leroy  S.  Winters, 
and  against  said  W.  L.  Smith  &  Co." 

The  reply  is  a  general  denial.  The  record  shows  that  the 
action  against  W.  L.  Smith  &  Co.  was  continued  for  two  terms 
of  the  district  court,  in  order  to  allow  amended  petitions  to  be 
filed;  that  a  firm  of  attorneys  at  Hastings  appeared  for  all  the 
defendants  in  that  action,  and  the  court  so  finds.  To  the  last 
amended  petition  in  that  case  no  answer  was  filed,  and  judg- 
ment was  taken  against  W.  L.  Smith  &  Co.  by  default. 

The  plaintiff  seeks  to  avoid  the  judgment  upon  two  grounds: 
1.  That  he  was  not  served  with  summons;  and  2.  That  he 
did  not  appear  by  attorney. 

In  his  petition  he  does  not  allege  that  he  was  not  a  mem- 
ber of  the  firm  of  W.  L.  Smith  &  Co.  at  the  time  the  contract 
with  the  defendant  was  entered  into,  while  his  own  testimony 
clearly  shows  that  he  was  such  partner  at  that  time.  He 
denies  that  he  is  indebted  to  the  defendant  on  the  claim  upon 
which  a  judgment  was  recovered,  and  says  he  has  a  defense. 
This  defense  may  be,  and  probably  is,  the  statute  of  limita- 
tions. He  should  have  stated  the  general  nature  of  his  de- 
fense, BO  that  the  court  could  judge  of  its  suflBciency.  It  is 
very  clear  that  the  petition  fails  to  state  a  case  for  equitable 
relief,  to  the  extent  of  enjoining  the  judgment.  Nor  will  the 
testimony  warrant  the  court  in  granting  an  injunction  against 
the  entire  judgment.  The  testimony  shows  that  the  plaintiff 
was  a  member  of  the  firm  of  W.  L.  Smith  &  Co.  on  the  fifteenth 
day  of  April,  1874,  on  which  day  the  contract  was  entered 
into,  and  continued  as  a  member  of  such  firm  until  June  5th 
of  that  year,  when  he  sold  out  his  interest  therein.  There  is 
no  pretense  that  the  defendant  knew  of  the  plaintiff's  sale  of 
his  interest,  or  that  he  in  any  way  gave  his  assent  thereto. 
If  the  testimony  of  the  defendant  is  to  be  believed,  he  had  a 
large  part  of  the  contracts  completed  at  the  time  the  plaintiff 
is  alleged  to  have  sold  his  interest  in  the  firm  business.  The 
plaintiff,  as  a  member  of  the  firm  of  W.  L.  Smith  &  Co.,  had 
entered  into  a  contract  with  the  defendant,  and  was  bound  to 
perform  on  his  part.  He  could  not  release  himself,  therefore, 
by  simply  withdrawing  from  the  firm  or  selling  out  his  inter- 
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est  therein.  A  party  who  dealt  with  him  as  partner  had  a 
right  to  suppose  that  he  would  continue  to  be  such  until  he 
had  notice,  either  actual  or  constructive,  of  the  dissolution  of 
the  firm. 

2,  Where  an  action  is  brought  against  a  firm  in  the  individ- 
ual names  of  its  members,  the  summons  should  be  served  on 
all  the  partners.  Where,  however,  one  of  the  partners  is  ab- 
«5ent  from  the  state,  so  that  the  service  cannot  be  made  on 
him,  service  upon  the  other  members  will  be  allowed:  Leese  v. 
Martin,  L.  R.  13  Eq.  77;  Carrington  v.  Cantillon,  Bunb.  107; 
Coles  V.  Gumey,  1  Madd.  187;  1  Lindley  on  Partnership,  El- 
well's  2d  ed.,  172.  Such  service  is  sufficient,  at  least,  to  sub- 
ject the  partnership  property  of  the  firm  to  the  payment  of  the 
debt.  It  does  appear  in  this  case  that  the  plaintiflf  was  absent 
from  the  state  when  service  of  process  was  made  on  W.  L. 
Smith  &  Co.,  and  that  service  was  made  on  Smith,  the  mem- 
ber in  charge  of  the  business.  Such  service  is  sufficient  to 
sustain  a  judgment  against  property  of  said  firm. 

3.  Where  the  court  acquires  jurisdiction  solely  by  the  ap- 
pearance of  an  attorney,  the  party  for  whom  the  appearance 
was  made,  may,  no  doubt,  deny  the  authority  of  such  attor- 
ney, and  if  the  appearance  was  unauthorized,  vacate  the  judg- 
ment. The  want  of  authority,  however,  should  be  clearly 
made  to  appear,  and  particularly  is  this  the  case  where  the 
action  is  against  a  firm,  one  of  whose  members  long  afterwards 
seeks  to  escape  liability,  on  the  ground  of  want  of  such  author- 
ity. The  proof  on  this  point  is  not  satisfactory,  and  does  not 
clearly  show  want  of  authority.  It  is  apparent  that  the  judg- 
ment cannot  be  enjoined  except  upon  equitable  considerations, 
which  do  not  appear  in  the  record.  The  judgment  of  the  dis- 
trict court  is  reversed,  and  the  cause  remanded,  with  leave  to 
the  plaintiff"  to  file  an  amended  petition  in  thirty  days,  stating 
in  full  the  defenses  upon  which  he  relies  to  defeat  the  judg- 
ment.   

Partnehship.  —  As  to  the  service  of  process  npon  only  one  of  several  part- 
ners,  see  extended  note  to  Wood  v.  Watkinson,  44  Am.  Dec.  570-574.  A 
judgment  rendered  in  an  action  brought  against  a  partnership  is  not  binding 
upon  a  partner  who  was  not  served  with  process,  and  who  did  not  waive 
process  by  appearance:  Oolden  State  etc.  Iron  Works  v.  Davidson,  73  Cal.  389. 
Where  an  action  is  properly  brought  against  a  partnership,  but  service  of 
■ummons  cannot  be  had  personally  upon  the  partners,  they  may  be  served 
by  publication;  but  in  an  action  against  a  firm  by  its  firm  name,  the  sum- 
mons may  be  served  by  leaving  a  copy  at  its  usual  place  of  business  in  the 
county  with  a  member  of  the  firm,  or  with  the  clerk  or  general  agent  of  such 
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firm:  Rosenhaum  r.  ffayden,  22  Neb.  744.  In  a  suit  against  a  firm  for  a  firm 
debt,  it  is  error  to  render  judgment  against  one  partner  alone:  Craig  v.  Smith, 
10  Col.  220. 

Judgments  Based  on  Unauthorized  Appearance  by  Attorneys:  Buti' 
ton  V.  Luford,  37  N.  H.  612;  75  Am.  Dec.  144,  and  extended  note  146-151; 
compare  Oreat  Wett  etc  Co.  v.  Woodrnaa,  12  Col.  46;  ante,  p.  204,  and  not«. 


State  ex  eel.  Thompson  v.  City  op  Kearney. 

[25  NSBBASKA,  262.] 

Mandamus,  Who  mat  be  Relator  in  Application  ros. — In  the  case  of 
an  application  for  mandamus,  where  private  or  corporate  rights  are  af« 
fected,  the  relator  must  show  an  interest;  but  if  the  state  is  the  real 
party,  and  the  relator  the  mere  informer,  to  procure  the  enforcement  of 
a  mere  public  duty,  then  a  private  individual  may  become  the  relator. 

Power  op  Crx-Y  Council  to  Permit  Removal  of  Wooden  Buildino 
within  Firs  Limits. — The  council  of  a  city  of  the  second  class  has 
power  to  permit  the  removal  of  a  wooden  building  from  one  point  within 
the  fire  limits  to  another  point  within  such  limits;  and  a  mere  volunteer 
who  will  sustain  no  special  injury  from  such  removal  cannot  complain. 

Application  for  mandamus.    The  opinion  states  the  case. 

Stanley  Thompson,  for  the  relator. 

Calkins  and  Pratt,  for  the  respondent. 

Maxwell,  J.  The  plaintiff  alleges  in  his  petition  "that 
he  is  a  resident  tax-payer  and  elector  of  the  said  city;  that 
the  city  of  Kearney  is  a  city  of  the  second  class,  of  more  than 
five  thousand  inhabitants,  and  less  than  twenty-five  thousand 
inhabitants,  duly  and  legally  organized  and  proclaimed  under 
the  general  laws  of  the  state  of  Nebraska  for  the  incorpora- 
tion of  cities  and  towns  within  the  state;  that  the  said  Law- 
rence Ketchum  is  the  legally  appointed,  duly  qualified,  and 
acting  marshal  of  the  said  city  of  Kearney;  that  on  the  twenty- 
ninth  day  of  November,  1886,  the  council  of  said  city,  in  accord- 
ance with  the  power  granted  them  by  the  legislature  in  such 
cases,  regularly  passed  an  ordinance  prescribing  the  fire  limits 
within  said  city,  as  follows:  Commencing  at  the  northeast 
corner  of  lot  72,  in  the  original  town  of  Kearney  Junction,  at 
the  intersection  of  Wyoming  Avenue  with  Thirteenth  Street, 
and  running  thence  west  to  the  west  side  of  the  alley  between 
lots  72  and  77  of  said  original  town,  thence  south  along  the 
west  side  of  the  alleys  parallel  with  Wyoming  Avenue  to  the 
south  line  of  Seventh  Street,  thence  east  to  the  east  side  of 
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the  alley  between  lots  838  and  839  of  said  original  town, 
thence  north  on  the  east  side  of  the  alleys  parallel  with  Wy- 
oming Avenue  to  Thirteenth  Street,  thence  west  to  the  west 
line  of  Wyoming  Avenue.  Said  ordinance  provided  that  all 
buildings  within  said  boundaries  should  be  deemed  to  be 
within  the  fire  limits  of  said  city,  and  that  all  buildings  there- 
after erected,  constructed,  or  placed  within  said  limits  should 
be  constructed  of  stone,  brick,  or  other  incombustible  mate- 
rial, with  tin,  iron,  or  other  fire-proof  roof.  Said  ordinance 
further  provided  that  any  person,  persons,  or  corporations  who 
should  erect,  construct,  or  place  within  said  fire  limits  any 
building  in  violation  of  said  ordinance,  should,  upon  convic- 
tion, be  fined  in  any  sum  not  exceeding  one  hundred  dollars, 
and  that  any  building  or  structure  erected,  constructed,  or 
placed  within  said  fire  limits,  and  not  constructed  of  the  ma- 
terial above  mentioned,  should  be  deemed  and  held  to  be  a 
common  nuisance,  and  may  be  abated  by  service  of  a  notice 
by  the  chief  of  police,  or  any  other  policeman,  upon  the  owner 
or  occupant  of  said  building  or  structure,  in  the  manner  pro- 
vided by  said  ordinance,  and  that  if  such  owner  or  occupant 
should  not  remove  such  building  or  structure  within  forty- 
eight  hours  from  the  time  of  the  service  of  such  notice,  said 
chief  of  police  or  other  policeman  may  remove  such  building 
or  structure  in  the  manner  therein  provided Said  ordi- 
nance further  provides  that  no  person,  persons,  or  corporations 
shall  move  any  wooden  building  or  structure  from  one  place 
to  another,  within  the  fire  limits  of  said  city,  except  by  permit 
obtained  from  the  council  of  said  city,  as  is  required  in  section 
2  of  said  ordinance;  that  on  the  fourth  day  of  August,  1888, 
the  Hamilton  Loan  and  Trust  Company,  being  the  owner  of  a 
two-story,  shingle-roof,  frame  building,  situate  on  lot  374,  city 
of  Kearney,  between  Tenth  and  Eleventh  streets,  on  the  east 
side  of  Wyoming  Avenue,  and  within  the  fire  limits  prescribed 
by  ordinance,  by  their  agent,  A.  J.  Popple,  removed  their 
building  from  said  location  to  lot  129,  city  of  Kearney,  be- 
tween Eleventh  and  Twelfth  streets,  facing  west  on  Wyoming 
Avenue,  and  placed  the  same  upon  said  lot,  which  is  in  said 
fire  limits  as  declared  by  ordinance,  and  said  building  still 
remains  on  said  lot  129;  that  said  building  was  placed  in 
such  a  position  that  it  adjoined  two  other  frame  buildings  on 
the  south,  and  in  close  proximity  to  the  north  of  a  row  of 
frame  and  brick  buildings;  that  thereafter  your  relator  ap- 
peared before  the  council  of  said  city,  on  the day  of  Au- 
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gust,  1888,  and  requested  said  council  to  instruct  the  chief  of 
police,  Lawrence  Ketchum,  to  notify  the  owner  or  occupants 
of  said  building  to  remove  the  same,  and  in  case  they  would 
not  remove  the  same  within  the  required  time,  to  proceed  to 
remove  the  same  himself,  as  is  required  by  ordinance;  that 
this  the  council  refused  to  do.  Your  relator  also  requested 
said  Lawrence  Ketchum,  chief  of  police,  and  all  the  other  po- 
lice of  said  city,  severally,  to  notify  the  owner  or  occupants  of 
said  building  to  remove  the  same,  and  in  case  they  should  not 
do  so  within  the  required  time,  they  should  proceed  to  do  so 
as  is  required  by  ordinance, — all  of  which  they  each  refused, 
and  still  refuse,  to  do,  for  the  reason  that  said  city  council  had 
granted  a  special  permit  to  said  A.  J.  Popple  to  remove  and 
place  this  building  as  was  done.  Your  relator  states  that  said 
special  permit  is  wholly  void,  and  of  no  force  and  eflfect,  for 
the  reason  that  it  is  against  and  in  violation  of  the  statute 
law  regulating  the  incorporation  of  cities  and  towns  within 
this  state." 

A  copy  of  the  fire  ordinance  is  set  out  in  the  record. 

The  defendants  demurred  to  the  petition,  on  the  ground  that 
the  facts  were  not  sufficient  to  entitle  the  relator  to  the  relief 
prayed  for. 

The  relator  .fails  to  state  that  he  has  any  interest  in  the  sub- 
ject-matter of  the  suit.  So  far  as  appears,  he  will  not  be  in- 
jured by  the  removal  of  the  building.  No  doubt  any  party 
owning  a  building  within  the  fire  limits  of  a  city  has  cause  of 
complaint  if  a  wooden  building  is  removed  from  another  lot 
onto  a  lot  adjoining  his  building,  if  it  thereby  increases  the  risk 
from  fire.  In  such  case  the  removal  of  a  building  would  be  a 
nuisance,  from  which  he  would  sufier  special  injury,  and  no 
doubt  in  a  proper  case  the  courts  would  grant  him  appropriate 
relief. 

The  rule  is  well  established  in  this  court  that,  where  the 
question  is  one  of  public  right  and  the  object  of  the  mandamuB 
is  to  procure  the  enforcement  of  a  public  duty,  the  relator  need 
not  show  that  he  has  any  legal  or  special  interest  in  the  result, 
it  being  sufficient  to  show  that  he  is  a  citizen,  and  as  such  in- 
terested in  the  execution  of  the  laws:  State  v.  Shropshire,  4 
Neb.  411;  State  v.  Stearns,  11  Id.  104.  This  rule  applies  more 
particularly  to  the  enforcement  of  such  public  duties  which  the 
failure  to  perform  will  afi'ect  the  entire  community  alike,  and 
it  is  doubtful  if  the  rule  applies  in  a  case  like  this. 

The  question  was  before  the  supreme  court  of  New  York  in 
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People  V.  Collins,  19  Wend.  56,  and  Mr.  Justice  Cowen,  in  aa 
elaborate  opinion,  reviews  the  cases  to  that  date.  He  says 
(page  65):  "Most  of  the  cases  respect  private  or  corporate 
rights.  Courts  or  oflBcers  or  corporations  are  to  be  put  in  mo- 
tion with  a  view  to  enforce  some  matter  of  private  interest.  In 
such  case  the  title  to  relief  at  the  suit  of  the  relator  must  ap- 
pear, and  he  should  present  himself  as  a  party;  otherwise,  a 
mere  stranger  might  obtain  a  mandamus  officiously  and  for 
purposes  not  at  all  desirable  to  the  real  party.  [See  per  Ab- 
bott, C.  J.,  in  Rex  v.  Sheriff  of  Chester,  1  Chit.  479.]  In 
matters  of  mere  public  right,  however,  it  is  otherwise;  here 
the  people  are  the  real  party,  as  in  the  other  they  are  the 
nominal." 

The  distinction  between  cases  where  a  private  person  may 
act  as  relator  to  enforce  a  public  duty,  and  where  to  maintain 
the  action  he  must  show  an  interest,  is  not  very  clearly  drawn 
in  the  cases.  The  dividing  line,  however,  appears  to  be  that 
where  private  or  corporate  rights  are  affected,  then  the  relator 
must  show  an  interest,  while  if  the  state  is  the  real  party,  and 
the  relator  the  mere  informer,  to  procure  the  enforcement  of  a 
mere  public  duty,  then  a  private  individual  may  become  the 
relator.  Tested  by  this  rule,  the  relator  could  not  maintain  the 
action. 

2.  It  appears  that  the  building  complained  of  was  removed 
from  one  point  within  the  fire  limits  to  another  point  therein, 
presumably  for  the  purpose  of  erecting  a  building  on  the  for- 
mer site,  to  conform  to  the  fire  limit  ordinance.  There  is  no 
increase  of  the  combustible  material  within  the  fire  limits  of 
the  city,  and  we  have  been  unable  to  find  any  case  where  it 
has  been  held,  under  a  statute  like  our  own,  that  the  city 
council  might  not  permit  such  removal.  And  certainly  a  mere 
volunteer,  who  will  sustain  no  special  injury  thereby,  cannot 
complain. 

The  demurrer  to  the  petition  will  be  sustained,  and  the  ac- 
tion dismissed. 

Mandamus.  —  The  law  as  to  when  matidamtts  will  lie  by  a  private  indi- 
vidual to  compel  the  performance  of  a  public  duty  ia  diacussed  in  a  not*  to 
Crane  v.  Chicago  etc.  R'y  Co.,  7  Am.  St.  Rep.  484-486. 

Mandamus.  —  The  applicant  for  a  writ  of  mandamus  mast  show  a  clear 
legal  right  to  have  the  duty  performed  by  the  defendant  sought  to  be  coerced: 
Mayor  qf  Aspen  v.  Aspen  Town  <fc  L.  Co.,  10  Col.  191;  Atchison  v.  Imcos,  83 
Ky.  451;  Dement  v.  Rokker,  126  111.  174;  Clark  v.  State,  24  Neb.  263.  A 
private  individual  cannot  ask  for  a  mandamus  to  compel  municipal  authorities 


Jan.  1889.]  Huff  v.  Slifb.  497 

to  r«moTa  a  nnuane«,  unless  he  is  specially  injured:  Aiwood  t.  Partree,  66 
Conn.  80;  for  a  mandamus  to  redress  a  public  grievance  must  be  prosecuted 
in  the  state's  behalf  by  the  state's  attorney:  Weeka,  Attorney-Oeneral,  v.  Smithf 
81  Me.  538;  and  it  is  questionable  whetiier  the  deputy  state's  attorney  can 
sue  ont  a  mandamus,  using  his  own  name  as  relator:  Shields  r.  State  ex  reL, 
86  Ala.  684. 


Hupp  v.  Slips. 

r26  Hbbbabka,  448.] 
GVABAHTOB  ov  Pbomissory  Notb,  Liabilitt  ov.  —  One  who,  before  mata- 
rity,  guarantees  the  payment  of  a  promissory  note,  becomes  liable  abso- 
lutely upon  the  default  of  the  maker,  and  is  not  discharged  from  such 
liability  by  the  failure  of  the  holder  to  sue  the  maker,  although  the  l»t- 
ver  becomes  insolvent. 

Action  on  a  guaranty.    The  opinion  states  the  case. 

0.  B.  Hewetty  for  the  plaintiff  in  error. 

/.  M.  Ragan  and  J.  B.  Cessna,  for  the  defendant  in  error. 

Rbbse,  C.  J.  This  action  was  founded  upon  the  guaranty 
of  the  payment  of  a  promissory  note.  The  note  was  executed 
by  one  Zenas  Farrer  to  plaintiff  in  error  on  the  twelfth  day  of 
March,  1881,  and  payable  on  the  first  day  of  October  of  the 
same  year  to  plaintiff  in  error,  or  order.  The  guaranty  in- 
dorsed upon  the  note  was  in  the  following  language:  "  I  guar- 
antee the  payment  of  the  within  note.     I.  L.  Huflf." 

The  answer  of  the  plaintiff  in  error,  filed  in  the  district 
court,  alleges  that  the  note  was  sold  and  delivered  to  defend- 
ant in  error  by  plaintiff  in  error  before  maturity,  and  that  the 
guaranty  was  executed  at  the  time  of  the  sale,  and  delivered 
as  an  indorsement,  for  the  purpose  of  transfer  and  assignment 
in  the  ordinary  course  of  business;  that  defendant  in  error  had 
neglected  to  make  any  effort  to  collect  the  note  from  the  maker 
thereof,  and  that  it  was  not  presented  to  him  and  payment 
demanded  when  it  became  due,  and  that  plaintiff  in  error  was 
not  notified  of  the  non-payment  of  the  note  until  long  after  its 
maturity,  and  a  few  days  before  the  commencement  of  the  ac- 
tion; that  at  the  time  the  note  became  due,  the  maker  was 
solvent,  and  collection  could  have  been  made;  but  that  since 
said  time  he  had  become  insolvent,  and  the  means  of  security 
held  by  plaintiff  in  error  had  been  lost,  by  reason  of  the  ne- 
glect of  defendant  in  error  to  seasonably  notify  him  of  such 

non-payment. 
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The  reply  admits  the  purchase  of  the  note  before  its  matu- 
"tity,  but  denies  each  and  every  other  allegation  of  the  answer. 

The  cause  was  tried  to  a  jury.  Upon  the  trial,  defendant 
in  error  offered  as  evidence  the  note,  with  the  guaranty  written 
thereon,  as  hereinbefore  set  out,  and  rested  his  case. 

Plaintiff  in  error  then  called  as  a  witness  Zenas  Farrer,  the 
maker  of  the  note,  and  inquired  of  him  whether  the  note  was 
presented  to  him  at  the  time  it  became  due,  and  whether  any 
demand  was  made  upon  him  by  plaintiff  in  error,  as  the  holder 
thereof.  Objection  was  made  to  this  question,  for  the  reason 
*that  the  evidence  sought  thereby  was  incompetent  and  imma- 
terial, which  objection  was  sustained  by  the  court.  He  was 
>then  asked  to  state  if  the  note  was  secured  in  any  manner. 
And  again,  whether  he  was  able  to  pay  it  at  the  time  it  be- 
came due,  and  when  he  first  learned  that  this  note  was  in  the 
possession  of  the  present  holder,  defendant  in  error.  These 
questions  were  objected  to  for  substantially  the  same  reason 
as  that  interposed  to  the  first  question,  and  the  plaintiff  in 
error,  after  taking  exceptions,  rested  his  case. 

It  is  said  in  the  transcript  that  the  court  then  instructed 
"the  jury,  and  they  retired  to  consider  their  verdict,  but  we  find 
no  instruction  set  out  in  the  transcript.  Neither  do  we  find 
any  assignment  of  error  in  the  motion  for  a  new  trial  which 
attacks  the  instruction  given  to  the  jury  by  the  trial  court;  the 
grounds  of  the  motion  for  a  new  trial  being,  —  "  1.  That  the  ver- 
dict and  judgment  is  not  sustained  by  sufficient  evidence,  and 
is  contrary  to  law;  2.  For  errors  of  law  occurring  on  the  trial, 
and  duly  excepted  to  by  the  defendant." 

The  jury  returned  a  verdict  in  favor  of  defendant  in  error 
for  the  amount  due  upon  the  note,  and  upon  which  verdict, 
after  the  motion  for  a  new  trial  had  been  overruled,  judgment 
was  entered. 

Plaintiff  brings  the  cause  to  this  court  by  proceedings  in 
<Brror,  alleging  as  the  grounds  thereof  that  the  court  erred  in 
excluding  the  testimony  offered  by  plaintiff  in  error,  and 
in  overruling  the  motion  for  a  new  trial. 

The  only  question  involved  is,  whether  the  district  court 
erred  in  refusing  to  permit  plaintiff  in  error  to  prove  the  alle- 
gations presented  in  his  answer,  —  that  no  notice  was  given 
plaintiff  in  error  of  the  failure  of  the  maker  to  pay  the  note, 
and  the  failure  of  the  holder  to  institute  seasonable  proceed- 
ings against  the  maker,  he  having  become  insolvent  after  the 
.maturity  of  the  note. 
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These  questions  were  in  part  before  this  court  in  Bloom  v. 
Wardsr,  13  Neb.  476,  and  it  was  there  held  that  a  guaranty 
of  payment,  with  waiver  of  protest,  demand,  and  notice  of 
non-payment  indorsed  upon  the  note,  was  an  absolute  con- 
tract upon  a  lawful  consideration  that  the  money  expressed 
in  the  note  should  be  paid  when  due,  at  all  events,  and  with- 
out reference  to  the  diligence  of  the  holder  or  the  ability  of 
the  maker  to  pay. 

This  case,  however,  being  somewhat  different  from  that  one, 
we  have  re-examined  the  question,  and  conclude  that  the  dis- 
trict court  did  not  err  in  its  ruling  upon  the  objection  to  the 
proffered  testimony. 

The  decisions  of  courts  upon  this  question  are  not  uniform, 
and  cannot  be  harmonized,  but  we  think  that  the  great  weight 
of  authority  is  in  favor  of  the  doctrine  held  by  the  district 
court. 

We  note  the  following  cases,  which  are  nearly  all  directly 
in  point:  Hungerford  v.  O^Brien,  37  Minn.  306;  Allen  v.  Right- 
mere,  20  Johns.  364;  11  Am.  Dec.  288;  Brown  v.  Curtiss,  2 
N.  Y.  225;  Roberts  v.  Riddle,  79  Pa.  St.  468;  Peck  v.  Frink,  10 
Iowa,  193;  74  Am.  Dec.  384;  Fuller  v.  Torrdinson,  58  Iowa, 
111;  Clay  v.  Edgerton,  19  Ohio  St.  549;  2  Am.  Rep.  422; 
Roberts  v.  Hawkins,  38  Alb.  L.  J.  66  (Mich.). 

These  cases  go  upon  the  theory  that  the  guaranty  is  abso- 
lute and  unconditional,  and  not  like  the  conditional  contract 
of  indorsement,  which  is  to  pay  on  demand  being  made  on 
the  maker,  and  notice  of  dishonor  given  to  the  indorser  in 
case  payment  is  not  made  by  the  maker. 

In  Brown  v.  Curtiss,  supra,  Judge  Bronson,  in  delivering  the 
opinion  of  the  court,  says  that  in  such  cases  the  guarantor  is 
neither  the  maker  nor  indorser  of  a  promissory  note.  "  On 
the  contrary,  he  has,  in  very  plain  terms,  made  a  contract  of 
a  different  kind  from  either  of  those,  —  one  well  known  to  the 
law;  and  by  that  contract  he  must  either  stand  or  fall.  He 
has  guaranteed  the  payment  of  G.  F.  Brown's  note;  and  we 
have  no  right  to  turn  that  contract  into  one  of  a  different 
kind.  This  is  so  plain  a  principle  that  it  would  seem  to  be 
enough  to  mention  it  without  saying  anything  more." 

But  the  writer  of  that  opinion  enters  upon  a  thorough  dis- 
cussion of  the  question,  in  which  a  great  number  of  cases  are 
cited  and  considered. 

In  Clay  v.  Edgerton,  supra.  Chief  Justice  Brinkerhoff,  in 
writing  the  opinion,  says:  "We  are  aware  that  cases  may  be 
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found  in  which  the  point  has  been  ruled  otherwise,  but  it 
would  seem  to  us  that  the  reasoning  of  Bronson,  J.,  in  Brown 
V.  Curtiss,  supra,  is  unanswerable  and  irresistible." 

The  latter  case  was  one  in  which,  as  in  this,  the  holder  of  a 
promissory  note  transferred  it,  and  indorsed  thereon  the  fol- 
lowing: "I  guarantee  the  payment  of  the  within  note  to  C. 
Edgerton,  or  order.  Isaac  Clay."  It  was  held  that  this  was 
an  absolute  and  unconditional  guaranty,  and  no  afl&rmation 
in  the  petition  of  demand  and  notice  was  requisite  to  make  a 
prima  facie  case  for  recovery  upon  it. 

This  case  would  dispose  of  that  portion  of  the  answer  of 
plaintiflF  in  error  which  seeks  to  defend  upon  the  ground  that 
no  demand  had  been  made,  nor  notice  given  of  non-payment. 

In  Allen  v.  Rightmere,  supra,  Chief  Justice  Spencer,  in  de- 
livering the  opinion  of  the  court,  which  was  in  a  case  similar 
to  the  one  at  bar,  says:  "The  undertaking  here  is  not  condi- 
tional, it  is  absolute,  that  the  maker  shall  pay  the  note  when 
due,  or  that  the  defendant  will  himself  pay  it."  If,  then,  the 
contract  of  plaintiflF  in  error  was  absolute  and  unconditional, 
it  would  follow  that  the  district  court  did  not  err  in  its  rulings 
upon  the  testimony  offered,  and  that  the  judgment  should  be 
affirmed,  which  is  done. 


Guarantors  Make  Themsblvbs  Unconditionally  Liablb  by  entering 
into  a  guaranty  of  payment  with  respect  to  a  note:  Cowlea  v.  Peck,  55  Conn. 
251;  3  Am.  St.  Rep.  44;  Hungerford  v.  O'Brien,  37  Minn.  306.  And  a  guar- 
antor merely  for  the  collection  of  a  note  is  liable  thereon,  although  no  steps 
have  been  taken  against  the  maker,  where  the  latter  was,  at  the  maturity  of 
the  note,  and  afterwards  remained,  bo  utterly  insolvent  that  legal  proceed- 
ings against  him  would  be  fruitless:  Brackett  v.  Rich,  23  Minn.  485;  23  Am. 
Rep.  703.  Where  a  guaranty  is  absolute,  no  averment  of  demand  and  notice 
is  necessary;  for,  in  such  a  guaranty,  the  guarantor  makes  himself  uncondi- 
tionally liable:  Clay  v.  Edgerton,  19  Ohio  St.  549;  2  Am.  Rep.  422;  Hunger- 
ford  V.  O'Brien,  37  Minn.  306;  Weiler  v.  Henarie,  15  Or.  28;  Wise  v.  Midler, 
45  Ohio  St.  388;  but  a  mere  guaranty  of  collection  cannot  be  enforced  until 
legal  proceedings  to  collect  have  been  instituted  against  the  principal  and 
proven  ineffectual,  even  though  the  principal  may  have  been  insolvent: 
Boaman  v.  Akeley,  39  Mich.  710;  83  Am.  Rep.  447;  but  see  Osborne  v.  Thomp- 
ton,  36  Minn.  528.  Ordinarily  a  contract  of  guaranty  does  not  terminate 
even  with  the  life  of  the  guarantor,  but  binds  his  personal  representatives: 
Kemochan  v.  Murray,  111  N.  Y.  306;  7  Am.  St.  Rep.  744. 

Guaranty.  —  In  construing  contracts  of  guaranty,  the  courts  will  look  at 
all  the  surrounding  circumstances  to  ascertain  the  true  intention  of  the  par- 
ties, and  will  not  be  entirely  controlled  by  the  technical  meaning  of  the 
word  "guarantee":  Weiler  v.  Henarie,  15  Or.  28.  A  guarantor  may  waive 
his  strict  right  to  take  advantage  of  the  creditor's  indulgence  to  the  debtor, 
whereby  the  guarantor  may  ordinarily  avoid  his  guaranty:  Mead  v.  Parker, 
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111  N.  Y.  259;  and  when  the  guarantor  of  the  payment  of  a  note  hao,  by 
the  form  of  his  contract  of  guaranty,  indorsed  upon  such  note,  waived  all 
conditions,  the  non-compliance  of  which,  in  ordinary  cases,  would  release 
him  from  his  guaranty,  the  contract  of  guaranty  need  not  be  specially  de- 
clared on,  but  may  be  admitted  in  evidence  under  the  common  counts  in 
assumpsit:  Emerson  v.  Aultman,  69  Md.  125.  Delay  in  enforcing  the  pay- 
ment by  suit  of  a  note  will  not  relieve  a  guarantor  for  payment  from  any 
liability,  except  in  so  far  as  he  may  have  suflfered  injury  by  the  delay:  Bur- 
row V.  Zapp,  69  Tex.  474. 


Alexander  v.  Graves. 

[25  NBBB1.8KA,  45S.I 

Chattxl  Mortoaob  Executed  bt  Party  undbr  Ficnnoui  Namx.  — 
Where  a  person  executes  a  chattel  mortgage  under  a  fictitious  name  and 
delivers  it  to  the  mortgagee,  who,  without  knowing  that  the  name  of 
the  mortgagor  was  fictitious,  records  the  mortgage  in  the  proper  county, 
the  title  to  the  property  mortgaged  vests  in  the  mortgagee  by  the  deliv- 
ery of  the  mortgage,  and  he  may  recover  the  property  from  another  per- 
son to  whom  the  mortgagor  sells  it,  under  his  true  name,  after  the 
mortgage  was  recorded. 

Replevin.     The  opinion  states  the  case. 

Kaley  Brothers^  and  Batty  and  Casto,  for  the  plaintiffs  in 
error. 

/.  8.  Oilham,  for  the  defendant  in  eJror. 

Reese,  C.  J.  This  case  was  tried  upon  a  stipulation  of 
facts,  in  connection  with  the  deposition  of  one  witness,  and 
copies  of  certain  notes  and  a  chattel  mortgage.  The  facts  as 
agreed  upon  were,  substantially,  that  on  the  sixth  day  of  No- 
vember, 1885,  plaintiffs  were  engaged  in  the  business  of  buy- 
ing and  selling  horses  and  mules,  at  Hastings,  in  this  state; 
that  on  that  day  a  man  came  to  their  barn  and  gave  his  name 
as  Albert  McCoyl,  representing  that  he  resided  in  and  was 
engaged  in  farming  on  the  northwest  quarter  of  section  16, 
township  4,  range  10,  Webster  County,  near  the  town  of  Cowles; 
that  he  desired  to  purchase  a  span  of  horses,  and  gave  plain- 
tiffs the  names  of  two  or  three  parties  who  he  said  knew 
him,  and  went  with  plaintiffs  to  see  them,  but  they  were  not 
in  their  places  of  business  at  the  time  the  plaintiffs  and  pur- 
chaser were  there.  Plaintiffs,  finally  concluding  that  it  would 
be  safe  to  sell  him  the  team,  closed  the  contract  at  $260,  $200 
of  which  was  represented  by  a  promissory  note  due  on  the 
first  day  of  November,  1886,  the  remaining  $60  by  a  promis- 
sory note  maturing  on   the  first  day  of  March,  1886.     The 
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mortgage  was  given  on  "  one  dark  iron-gray  mare,  about  six 
years  old,  about  fifteen  and  a  half  hands  high,  one  spotted 
mare,  about  five  years  old,  about  fifteen  and  a  half  hands 
high,  bought  of  Alexander  Brothers,  this  day;  one  bay  horse, 
about  five  years  old,  about  sixteen  hands  high;  one  set  of 
double  farm-harness;  one  Studebaker  Manft.  farm-wagon, 
almost  new;  one  red  cow,  about  seven  years  old,  owned  by 
■aid  mortgagor,  —  free  from  all  liens,  and  now  in  my  posses- 
sion, on  northwest  corner  of  section  16,  township  4,  range  8, 
Webster  County." 

This  sale  was  made  on  Friday.  Soon  after  the  execution 
and  delivery  of  the  promissory  notes  and  mortgage,  plaintifi's 
forwarded  the  mortgage  to  the  county  clerk  of  Webster  County, 
with  instructions  to  file  the  same  of  record.  The  mortgage 
was  received  by  the  clerk  at  nine  o'clock  on  Monday  morning, 
and  filed  at  fifteen  minutes  thereafter.  The  property  being 
delivered  to  the  purchaser  at  the  time  of  the  sale,  he  started 
toward  Cowles,  Webster  County,  the  same  evening,  and  ar- 
rived there  some  time  Sunday  evening,  the  8th,  and  on  Monday 
morning  he  went  to  Red  Cloud,  arriving  there  about  eleven 
o'clock  in  the  forenoon,  and  after  trying  to  obtain  a  loan  on 
the  spotted  mare  from  several  parties,  he  approached  the  de- 
fendant for  that  purpose.  About  two  o'clock  of  that  day, 
defendant  having  examined  the  county  records,  purchased  the 
property  in  dispute,  paying  the  principal  portion  of  the  pur- 
chase price  in  cash.  The  person  from  whom  he  purchased 
gave  the  name  of  Davis,  which  was  his  real  name,  the  name 
McCoyl,  assumed  at  the  time  of  the  purchase  of  the  property 
from  plaintiffs,  being  fictitious.  Within  a  very  short  time 
after  the  sale  of  the  property  by  plaintiffs,  they  learned  of  the 
purchase  thereof  by  defendant,  when  this  suit  was  instituted. 

The  deposition  referred  to  in  the  stipulations  of  facts  is  that 
of  George  Davis,  alias  Albert  McCoyl,  who,  at  the  time  of  the 
taking  of  the  deposition,  was  in  custody  and  detained  in  the 
county  jail  of  BufiFalo  County  for  safe-keeping.  In  this  depo- 
sition he  testifies  to  substantially  the  same  facts  as  stated 
above.  He  bought  the  property  of  plaintiffs,  under  the  name 
of  McCoyl,  executing  the  mortgage  thereon,  and  sold  it  to  de- 
fendant under  the  name  of  Davis,  his  true  name,  after  the 
mortgage  was  filed.  Upon  a  trial,  the  district  court  found  in 
favor  of  defendant.  Judgment  being  rendered  upon  such  find- 
ing, plaintiffs  bring  the  case  to  this  court  by  proceedings  in 
error. 
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The  case  presents  some  rather  new  features,  and  no  case  in 
point  is  presented  by  the  brief  upon  either  side,  and  we  are 
unable  to  find  any  such  case.  There  is  no  doubt  but  that  the 
execution  of  a  chattel  mortgage  vests  the  title  in  the  mort- 
gagee: Adams  v.  Nebraska  Nat.  Bank,  4  Neb.  373;  Marseilles 
Mfg.  Co.  V.  Morgan,  12  Id.  66. 

It  would  seem  that  the  sale  and  delivery  of  the  property  to 
Davis,  under  the  assumed  name  of  McCoyl,  transferred  the 
title  of  the  property  to  him,  which  was  immediately  trans- 
ferred back  by  the  mortgage.  The  mortgage  was  valid.  By 
it  the  title  was  transferred  to  plaintiffs  as  fully  as  it  had  been 
received  by  the  purchaser  from  them.  PlaintifiFs  acted  in 
good  faith,  and  immediately  thereafter,  and  before  the  pur- 
chase by  defendant,  placed  the  mortgage  on  record  in  th& 
proper  county.  Who,  then,  did  Davis  defraud?  Was  it  plain- 
tiffs? We  think  not.  It  is  true  he  bought  the  property  of 
them,  but  he  secured  the  purchase  price  by  at  least  the  whole 
property  purchased.  It  would  make  no  diflference  as  to  what 
his  real  name  was,  so  far  as  they  were  concerned.  They  had 
the  mortgage  on  the  property,  which  was  their  security.  That 
mortgage  could  be  enforced  at  any  time.  He  sold  the  prop- 
erty to  defendant,  representing  it  to  be  free  from  encumbrance^ 
when  it  was  not;  representing  that  the  title  was  vested  in  him' 
when  it  was  not;  that  he  could  convey  a  perfect  title,  when  he 
could  not.  And  of  which  fact  the  purchaser  had  constructive 
notice.  We  think,  therefore,  that  the  learned  judge  of  the  dis- 
trict court  misapplied  the  law,  and  that  his  decision  upon  the 
agreed  facts  was  erroneous. 

The  judgment  of  the  district  court  is  therefore  reversed,  and 
the  cause  remanded  for  farther  proceedings. 


CoNTSTAMCss  BT  Pabties  IN  THEIR  Wbomo  Names.  —  This  subject  is  dis- 
ODSsed  in  note  to  Fallon  y.  Kehoe,  99  Am.  Dec.  350,  351.  Where  a  land- 
owner executed  a  deed  of  conveyance  to  land  owned  by  him,  naming  as  th» 
grantee  a  fictitious  grantee,  and  then  in  the  name  of  such  fictitious  grantee 
executed  another  deed  of  conveyance  to  another  person,  such  latter  persoik 
took  a  good  title:  David  y.  WilUamsburgh  etc  Int.  Co.,  83  N.  Y.  265;  38  Am. 
Rep.  4ia 
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City  of  Omaha  v.  Kramer. 

[25  Nebraska,  489.] 

BiONurT  Domain  Procbkdino,  Testimony  ah  to  Damages  in.  —  A  witness 
called  to  testify  to  the  amount  of  damages  caused  to  a  person's  land  by 
the  construction  of  a  public  improvement  near  it  cannot  be  permitted  to 
state  the  amount  of  damages  to  which,  in  his  opinion,  the  owner  is  enti- 
tled. The  witness  may  testify  to  the  value  of  the  land  before  the  con- 
■tmction  of  the  improvement,  and  to  the  value  thereof  immediately 
afterwards,  and  the  duty  will  then  devolve  upon  the  jury  to  determine, 
from  the  testimony,  the  amount  of  the  damages. 

Words  "ok  Dahagbd,"  in  Skotion  21,  Article  1,  of  Constitution  of 
Nebraska,  include  all  actual  damages  resulting  from  the  exercise  of  the 
right  of  eminent  domain  which  diminish  the  market  value  of  private 
property. 

Eminent  domain.    The  opinion  states  the  case. 

John  L.  WebateTf  for  the  plaintiff  in  error. 

Warren  Switzler,  for  the  defendant  in  error. 

Maxwell,  J.  This  is  an  appeal  from  the  award  of  damages 
allowed  the  defendant  in  error,  caused  by  the  construction  of 
the  viaduct  across  the  railway  tracks  on  Eleventh  Street,  in 
the  city  of  Omaha.  On  the  trial  of  the  cause  the  jury  re- 
turned a  verdict  in  his  favor  for  the  sum  of  two  thousand  dol- 
lars. The  city  assigns  a  number  of  errors  in  this  court.  Those 
which  are  deemed  material  will  be  noticed  in  their  order. 

1.  That  the  judgment  is  not  sustained  by  suflQcient  evidence. 

The  property  in  controversy  is  situated  on  the  northwest 
corner  of  Eleventh  and  Jones  streets,  in  Omaha,  and  fronts  on 
each  of  said  streets  sixty-six  feet.  An  examination  of  the  tes- 
timony shows  that  witnesses  called  by  Mr.  Kramer  were  asked 
questions  in  this  form,  to  show  the  amount  of  damages  sus- 
tained: "In  your  opinion,  what  was  the  damage  to  that  prop- 
erty, if  anything,  by  the  construction  of  this  viaduct?"  The 
witnesses  then,  over  the  objection  of  the  city  attorney,  were 
permitted  to  state  the  amount  of  damages  to  which,  in  their 
opinion,  the  defendant  in  error  was  entitled.  In  this  we  think 
the  court  erred. 

In  Republican  V.  R.  R.  Co.  v.  Arnold,  13  Neb.  485,  it  was 
held  that  a  witness  familiar  with  the  value  of  a  particular 
piece  of  land  across  which  a  railroad  was  built  might  be  per- 
mitted to  testify  to  the  value  of  such  tract  immediately  before 
the  location  of  such  road,  and  to  the  value  thereof  immedi- 
ately afterwards,  not  taking  into  consideration  general  ben- 
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efits.  This  rule  seems  to  be  the  proper  one  under  which 
witnesses  will  state  facts,  —  the  relative  value  of  the  property, 
—  and  the  duty  will  then  devolve  upon  the  jury  of  deducing 
from  the  testimony  the  amount  of  damages.  Under  this  rule, 
the  basis  upon  which  each  witness  makes  his  computation  is 
before  the  jury,  who  may  thus  compare  the  different  valua- 
tions, and  also  consider  the  weight  to  be  given  to  the  testi- 
mony of  each  witness,  whereas,  if  the  witness  swears  to  a 
conclusion,  —  the  amount  of  damages, — the  basis  upon  which 
he  makes  his  estimate  will  be  wanting.  We  therefore  adhere 
to  the  rule  heretofore  adopted,  as  best  calculated  to  elicit  the 
facts  and  do  justice  between  parties. 

2.  As  there  must  be  a  new  trial,  we  will  not  discuss  the  in- 
structions at  length,  but  instead  thereof  will  state  the  general 
rule  governing  the  recovery  of  damages. 

The  attorney  for  the  city  contends  that  what  are  termed 
consequential  damages  cannot  be  recovered,  as  they  are  not 
within  the  language  of  the  constitution,  and  the  case  of  Penn- 
sylvania  R*y  Co.  v.  Marchant,  1 19  Pa.  St.  541,  4  Am.  St.  Rep. 
659,  is  cited  to  sustain  that  position.  In  that  case,  the  plain- 
tiff below  was  the  owner  of  property  on  the  north  side  of  Fil- 
bert Street,  in  the  city  of  Philadelphia,  and  brought  an  action 
against  the  railway  company  to  recover  damages  for  injury  to 
his  property  on  said  strpet,  caused  by  the  operation  of  its  ele- 
vated railroad.  The  latter  is  ccmstructed  on  land  owned  by 
the  corporation,  and  the  entire  width  of  Filbert  Street  inter- 
venes between  the  railroad  and  the  complainant's  house.  He 
complains  of  the  noise,  dust,  smoke,  and  cinders,  and  the  con- 
stant jar  caused  by  passing  trains,  the  effect  of  which  is  to 
depreciate  the  market  value  of  the  property.  In  the  court  be- 
low the  complainant  recovered  judgment.  The  constitution 
of  Pennsylvania  contains  the  following  provision:  "Municipal 
and  other  corporations,  and  individuals  invested  with  the 
privilege  of  taking  private  property  for  public  use,  shall  make 
just  compensation  for  property  taken,  injured,  or  destroyed  by 
the  construction  or  enlargement  of  their  works,  highways,  or 
improvements,  which  compensation  shall  be  paid  or  secured 
before  such  taking,  injury,  or  destruction." 

A  majority  of  the  court,  by  Paxson,  J.,  concede  that  the 
diminution  of  value  of  the  complainant's  property  by  reason 
of  the  elevated  railway  spoken  of  is  established,  but  hold  that 
there  can  be  no  recovery,  because  the  word  "injury"  or  "in- 
jured," as  used  in  the  constitution,  means  such  a  legal  wrong 
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as  would  be  the  subject  of  an  action  for  damages  at  common 
law. 

We  entertain  a  high  regard  for  the  supreme  court  of  that 
state,  and  have  had  frequent  occasion  to  cite  its  decisions 
and  quote  from  the  opinions,  but  we  cannot  give  our  assent  to 
the  doctrine  above  expressed.  An  examination  of  the  major- 
ity opinion  shows  that,  while  the  court  insists  that  it  has  no 
right  to  inject  words  into  the  constitution,  it  has  in  fact  ap- 
parently injected  the  words,  "  a  legal  wrong  such  as  would  be 
the  subject  of  an  action  for  damages  at  common  law."  In 
other  words,  it  limits  the  right  to  recover  to  legal  injuries, 
instead  of  injuries  in  fact. 

Section  21,  article  1,  of  the  constitution  of  this  state  pro- 
vides that  "  the  property  of  no  person  shall  be  taken  or  dam- 
aged for  public  use  without  just  compensation  therefor."  The 
section  above  taken,  except  the  words  "  or  damaged,"  was  in 
the  constitution  of  1867.  Under  that  constitution,  if  any  por- 
tion of  a  person's  real  estate  was  taken  for  public  use,  he  could 
recover  all  the  damages  sustained  by  the  taking;  but  if  none 
of  his  real  estate  was  taken  for  public  use,  he  could  recover 
nothing,  although  his  property  had  been  greatly  damaged  by 
such  use.  The  provision,  therefore,  is  remedial  in  its  nature, 
and  the  well-known  rule  that,  in  the  construction  of  remedial 
statutes  three  points  are  to  be  considered,  viz.,  the  old  law, 
the  mischief,  and  the  remedy,  and  so  to  construe  the  act  as  to 
suppress  the  mischief  and  advance  the  remedy,  is  to  be  ap- 
plied: 1  Bla.  Com.  87.  Applying  this  rule  to  the  provision  in 
question,  and  it  embraces  all  damages  which  aflFect  the  value 
of  a  person's  property,  and  includes  cases  like  that  under  con- 
sideration. In  other  words,  the  words  "or  damaged,"  in  sec- 
tion 21,  article  1,  of  the  constitution,  include  all  actual  damages 
resulting  from  the  exercise  of  the  right  of  eminent  domain 
which  diminish  the  market  value  of  private  property:  Reardon 
V.  San  Francisco,  66  Cal.  492;  56  Am.  Rep.  109;  Atlanta  v. 
Orecn,  67  Ga.  386;  Chicago  etc.  R.  R.  Co.  v.  Ayers,  106  111.  511; 
Rigney  v.  Chicago,  102  Id.  64;  St.  Louis  etc.  R.  R.  Co.  v.  Halter, 
82  Id.  208;  Hot  Springs  R.  R.  Co.  v.  Williamson,  45  Ark.  429; 
Oottschalk  V.  Chicago  etc.  R.  R.  Co.y  14  Neb.  550;  Schaller  v. 
Omaha,  23  Id.  325. 

The  fact  that  damages  are  consequential  will  not  preclude  a 
recovery,  if  the  construction  and  operation  of  the  public  im- 
provement is  the  cause  of  the  injury;  and  it  is  not  necessary 
that  the  damages  be  caused  by  trespass  or  an  actual  physical 
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invasion  of  the  owner's  real  estate.  The  test  is:  Excluding 
general  benefits,  is  the  property  in  fact  damaged?  If  so,  the 
owner  is  entitled  to  compensation. 

It  is  not  within  the  scope  of  the  authority  of  the  law-making 
department  of  the  government  to  take  the  property  of  A  and 
give  it  to  B,  even  if  B  has  the  right  to  condemn  property 
for  public  use.  This  being  so,  it  is  equally  beyond  the  power 
of  such  department  to  confer  the  right  on  B  to  damage  or  de- 
stroy the  power  of  A  without  making  compensation  therefor. 
The  right  of  the  legislature  to  authorize  the  taking  of  private 
property  for  public  use  is  based  on  the  condition  that  an 
equivalent  in  value  be  paid  to  the  owner.  If  property  is 
diminished  in  actual  value  by  reason  of  a  public  improve- 
ment, it  is  to  the  extent  of  the  diminution  taken  for  public 
use,  as  much  so  as  if  it  was  directly  appropriated.  The  cases 
differ  in  regard  to  the  mode  of  appropriation  only.  In  the  one 
case  all  the  property  is  taken,  while  in  the  other  it  is  taken 
only  to  the  extent  that  it  is  diminished  in  value,  and  in  either 
case  the  owner  is  entitled  to  be  compensated  for  his  loss. 
Laws  are  made  to  protect  private  rights,  and  not  to  destroy 
them,  the  only  exception  being  where  a  party  by  his  own 
fault  has  forfeited  the  same.  By  protecting  and  enforcing  the 
rights  of  each  individual,  the  rights  of  all  are  respected  and 
secured,  and  the  humblest  person  made  to  feel  that  he  can 
suffer  no  wrong  to  his  estate  without  receiving  adequate  re- 
dress. Constitutional  guaranties  are  of  little  avail  unless 
carried  out  in  the  spirit  in  which  they  were  framed,  and  no 
plea  of  public  benefits  should  be  permitted  to  impoverish  the 
owner  of  private  property,  or  override  a  plain  constitutional 
inhibition.  If  the  public  desire  to  erect  works  for  public  use, 
then  the  public — the  party  benefited  —  must  bear  the  burden, 
while  each  owner  of  private  property,  as  one  of  the  public,  in 
some  of  the  modes  provided  by  law,  must  pay  his  share  of 
the  indebtedness  or  expense,  and  thus  the  burdens  are  equal- 
ized. 

The  judgment  of  the  district  court  is  reversed,  and  the  cause 
remanded  for  further  proceedings. 


Eminent  Domain.  —  What  damages  may  be  recovered  by  tbe  owner  of 

real  estate  condemned  and  appropriated  to  public  use;  Pennsylvania  R.  R.  Co. 
r.  Marchant,  119  Pa.  St.  541;  4  Am.  St.  Rep.  659,  and  note  669;  Denver 
City  etc.  Co.  v.  Middatigh,  12  Col.  434;  ante,  p.  234,  and  note;  OMo  etc 
R'y  Co.  V.  Wachier,  123  111.  440;  5  Am.  St.  Rep.  532,  and  extended  note 
637-540;  Sheehy  v.  Kantas  City  C.  R'y  Co.,  94  Mo.  574;  4  Am.  St.  Rep.  396, 
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and  extended  note;  Leroy  etc.  R'y  Co.  v.  Hawk,  39  Kan.  688;  7  Am.  St.  Rep. 
C66,  and  note;  Wabash  tie.  Ry  Co.  v.  McDougall,  126111.  Ill;  9  Am.  St.  Rep. 
639,  and  note  546,  547. 

WiTNBSSES  —  Amount  of  Dahaqbs.  —  Witnessea  are  not  permitted  to 
testify  as  to  what  they  think  the  amount  of  damages  should  be;  but  are  only 
allowed  to  give  the  facts  in  evidence  from  which  they  derive  their  opinions, 
and  from  such  facts  the  jury  will  decide  as  to  the  amount  of  damages  to  be 
recovered:  Fremont  etc.  R.  R.  Co.  v.  Marky,  25  Neb.  138;  ante,  p.  482,  and 
note.  Cktmpare  Leroy  etc.  B'y  Go.  v.  Hatok,  39  Kan.  638;  7  Am.  St.  Rep. 
666. 


MoClbnbghan  v.  Omaha  and  Republican  Yallbt 
Eailroad  Company. 

[26  Nbbbaska,  628.] 

Railroad  Bbidob  ovir  River,  Ddtt  or  Comfamt  nr  Ck>KSTRX70TiON  or  — 
A  railroad  company  having  authority  to  build  a  bridge  across  a  river  u 
bound  to  so  construct  such  bridge  as  to  avoid  injury  to  adjacent  property 
owners,  as  well  as  to  have  regard  to  the  permanence  and  safety  of  the 
bridge  as  a  means  for  the  transportation  of  persons  and  property  over  its 
line.  If  one  class  of  bridge  is  permanent  and  safe,  but  its  construction 
will  necessarily  impede  the  flow  of  water  and  ice  that  is  known  or  is  rea- 
sonably to  be  expected  to  pass  in  the  stream,  and  another  class  would  b« 
safe,  and  would  not  impede  the  flow  of  water  and  ice,  to  the  injury  of 
such  adjacent  property  owners,  the  latter  class  should  be  selected. 

Error  is  Givino  Instruction  Which  Misstates  Law  is  not  Cured  by 
giving  another  instruction  which  correctly  states  it,  because  the  court 
cannot  say  which  instruction  the  jury  will  follow. 

Owner  of  Cattle  is  not  Bound  to  Place  Them  on  Poor  Market, 
when,  in  bis  judgment,  the  market  was  likely  to  improve  in  a  short  time. 
He  has  a  right  to  exercise  his  own  judgment  and  discretion  in  the  mat< 
ter.  And  if  the  cattle  are  subsequently  injured  through  the  negligence 
of  another,  the  latter  will  be  liable  for  such  injury,  provided  the  owner 
did  not  allow  injury  to  result  to  them  from  any  other  cause  which  he 
could  have  avoided. 

Action  for  damages.     The  opinion  states  the  case. 

W.  H.  Hunger  and  E.  F.  Oray,  for  the  plaintiff  in  error. 

J.  M.  Thurston  and  W.  R.  KeUy,  for  the  defendant  in  error. 

Reesb,  C.  J.  This  action  was  instituted  in  the  district  court 
of  Saunders  County  for  the  recovery  of  damages  resulting  from 
the  alleged  negligent  construction  of  the  railroad  bridge  of  de- 
fendant in  error,  across  the  Platte  River,  by  which  an  unlawful 
obstruction  is  alleged  to  have  been  created  in  the  river,  which 
prevented  the  natural  flow  of  the  ice  and  water  therein,  and 
caused  the  ice  and  water  to  gorge,  back  up,  and  overflow  the 
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banks  of  said  river,  to  the  injury  of  plaintiff's  farm  and  the 
property  thereon. 

A  jury  trial  was  had,  which  resulted  in  a  verdict  and  judg- 
ment in  favor  of  defendant  in  error,  who  was  defendant  be- 
low, and  from  which  plaintiff  brings  the  case  to  this  court  by 
proceedings  in  error. 

A  large  mass  of  testimony  was  submitted  to  the  jury,  about 
eighty  witnesses  having  been  examined,  and  in  which  there 
was  a  sharp  conflict  upon  almost  every  question  at  issue  in  the 
case.  The  preponderance  of  the  evidence  was  largely  in  favor 
of  defendant,  and  will  not  be  examined  further  than  to  say 
that  the  verdict  of  the  jury  was  clearly  supported  thereby. 

The  case  is  presented  here  solely  upon  errors  of  law  occur- 
ring at  and  after  the  trial,  and  it  is  argued  that  even  though 
the  preponderance  of  evidence  was  against  plaintiff,  yet  he  had 
the  right  to  have  the  case  fairly  submitted  to  an  impartial 
jury,  whatever  the  testimony  might  be. 

A  large  number  of  errors  are  presented,  but  few  of  which  will 
be  examined,  as  the  same  questions  will  not  likely  arise  upon 
a  retrial,  should  one  be  had. 

From  the  testimony  introduced,  and  from  the  instructions 
asked  by  the  parties  to  the  action,  it  plainly  appears  that  the 
case  was  presented  to  the  jury  upon  these  two  theories  con- 
tended for  by  the  parties  to  the  trial.  On  the  part  of  plaintiff 
it  was  contended  that  the  bridge  was  so  constructed  as  to 
unnecessarily  impede  the  flow  of  the  river,  and  thereby  cause 
the  water  and  ice  to  dam  up  and  gorge  above  the  bridge, 
which  necessarily  resulted  in  an  overflow  of  the  land  owned 
by  plaintiff  opposite  and  below  the  gorge. 

While,  upon  the  ether  hand,  it  seems  to  have  been  con- 
tended by  defendant  that  the  highest  obligation  resting  upon 
it  in  the  construction  of  the  bridge  was  that  of  its  safety  and 
use  in  the  general  requirements  of  railroad  trafl&c. 

Edmund  Lane,  the  engineer  who  constructed  the  bridge, 
was  called  as  a  witness  for  defendant.  He  testified  that  his 
occupation  was  that  of  a  civil  engineer;  that  he  had  followed 
that  profession  about  twenty  years,  nineteen  of  which  had 
been  in  the  state  of  Nebraska.  He  testified  as  to  the  history 
and  habits  of  the  Platte  River,  having  had  a  general  knowl- 
edge of  it  since  1871  or  1872,  and  having  constructed  seven  or 
eight  bridges  across  it  during  the  time  referred  to;  that  in  the 
construction  of  a  bridge  across  a  river  similar  to  the  Platte, 
the  first  and  primary  consideration  would  be  to  provide  for 
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the  passage  of  the  water,  and  to  avoid  obstruction  of  ice  or 
drift-wood,  or  any  other  things  which  might  be  expected  from 
the  general  character  of  the  stream;  and  next,  the  strength 
and  durability  of  a  bridge  required  for  the  traffic.  We  quote 
briefly  from  his  testimony,  as  follows:  — 

Q.  Taking  into  consideration  the  state  of  engineering  skill 
and  knowledge,  as  it  existed  in  1876  (the  time  of  the  con- 
struction of  the  bridge  in  question),  together  with  such  knowl- 
edge of  the  history  and  habits  of  the  Platte  River  as  it  was 
then  known,  what,  in  your  opinion,  was  then  the  best  and 
safest  character  of  structure  to  be  erected  across  Platte  River 
in  that  place  ?  A.  I  should  think  a  .pile  and  stringer  bridge 
was  sufficient  for  all  requirements,  for  the  passage  of  ice  and 
water  and  any  other  obstruction,  and  also  for  the  requirements 
of  the  traffic. 

Q.  In  the  construction  of  a  pile  and  stringer  bridge,  what 
is  the  practical  limit  of  the  length  of  a  span?  A.  About 
twenty  feet. 

Q.  What  is  the  result  if  a  longer  span  than  twenty  feet  be 
admitted  in  a  pile  and  stringer  bridge?  A.  It  would  have  to 
be  trussed;  you  could  not  get  timber  long  enough  to  carry  the 
weight. 

Q.  What  is  the  difference,  in  the  use,  between  a  twenty  or 
twenty-four?  What  is  the  objection  to  a  longer  span  as  to 
safety  or  stiffness?  A.  The  objection  to  a  longer  span  is  the 
shock  that  the  rolling  train  gives,  a  wave  motion,  to  it,  which 
is  bad  for  longer  timber. 

Q.  Can  a  pile  and  stringer  bridge,  practical  therefor,  be 
constructed  with  greater  spans  than  twenty  feet?  A.  Not 
with  safety  for  a  railroad  bridge. 

Q.  If  longer  spans  be  adopted,  what  is  the  character  and 
sort  of  bridge?     A.    A  truss  bridge. 

Q.  Which,  between  a  truss  bridge  and  a  pile  and  stringer 
bridge,  having  reference  to  the  safety  in  its  use,  and  of  gen- 
eral requirements  of  railroad  traffic,  —  which  is  the  better  sort 
of  bridge?  (Objected  to  as  incompetent,  immaterial.  Over- 
ruled. Exception.)  A.  For  wooden  structures  I  think  the 
pile  and  stringer  bridge  the  safest. 

Q.  What  is  the  general  character  of  the  Platte  River,  as 
to  the  permanency  of  its  channel;  that  is,  as  to  the  perma- 
nency of  its  channel  at  a  given  place?  A.  It  is  not  perma- 
nent; it  is  movable. 

Q.    What  was  its  character  at  Valley  in    1886,  as  to  the 
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establishment  of  its  channel  at  a  given  place?  A.  There  was 
no  permanent  channel;  it  was  always  shifting. 

Q.  Does  the  fact  that  the  channel  is  a  shifting  one,  that  is, 
moving  from  place  to  place  within  its  banks,  have  any  effect 
in  determining  the  character  of  bridge  to  be  erected  there,  as 
to  whether  it  should  be  a  truss  bridge  or  pile  and  stringer? 
A.  Taking  the  Platte  River  and  its  characteristics,  with  the 
channel  as  wide  and  no  defined  channel,  I  prefer  a  stringer 
bridge  to  a  truss  bridge.  If  it  was  a  place  where  the  channel 
was  defined  in  one  place,  you  might  generally  build  a  truss 
bridge  for  the  flow  of  ice  to  pass  through. 

We  copy  the  following  from  the  cross-examination:  — 

Q.  Now,  I  understand  you  to  say  that  you  regarded  a  pil« 
and  stringer  bridge  a  safer  structure  than  a  truss  bridge. 
Wherein  is  it  a  safer  bridge  for  the  passage  of  traflSc?  A.  It 
is  easier  constructed,  and  it  is  safer  on  account  of  derailment. 
On  account  of  derailment  we  generally  have  guards  along  on 
the  outside  of  the  bridge,  and  the  car  may  cross  the  bridge 
and  get  off,  but  with  the  truss  bridge  if  a  car  got  a  little  to 
one  side  it  might  strike  the  truss  and  knock  it  down. 

Q.  If  a  car  should  run  off  from  the  track  while  crossing  the 
bridge,  and  you  had  the  truss  up,  it  would  be  likely  to  strike 
against  the  truss  and  knock  it  out  of  place?  A.  Yes,  sir,  and 
knock  some  of  its  members  out. 

Q.  If  you  did  not  have  the  truss  there,  would  it  not  be  likely 
to  go  into  the  river?  A.  It  might  go,  but  we  have  outguards 
on  the  side  for  protection. 

Q.    How  high  guards?     A.   We  use  six  by  eight  timbers. 

Q.  That  is  so  the  wheels  would  not  run  off?  A.  Yes, 
sir. 

Q.  These  guards  are  put  outside  the  iron  rails?  A.  Yes, 
sir,  and  sometimes  the  inside  had  guards,  too. 

Q.  They  are  placed  how  far  from  the  iron  rail?  A.  About 
a  foot  or  eighteen  inches. 

Q.  That  is  so  that  if  the  car  got  oflf,  the  wheels  would  not 
run  over  and  get  ofl"  the  bridge?  A.  That  is  mostly  the  ob- 
ject; yes,  sir. 

Q.  Could  you  not  have  that  guard  on  a  truss  bridge  just  the 
same?     A.    We  do  it  on  truss  bridges,  just  the  same. 

Q.  Then  if  you  do  it  on  a  truss  bridge,  and  that  guard 
keeps  the  car  from  going  outside  of  it,  then  it  would  not  strike 
the  truss,  would  it?  A.  The  top  of  the  car  gets  slued  round, 
so  it  is  very  apt  to  knock  the  truss.     I  have  known  them  to 
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knock  down  truss  bridges  that  way,  and  I  have  known  them 
to  go  across  trestle  bridges  that  way 

Q.  Truss  bridges  have  been  in  use  by  railroads,  have  they 
not?    A.   Yes,  sir. 

Q.   They  are  in  use  still  to-day,  are  they  not?    A.   Yes,  iir. 

Q.   Constantly  being  used?    A.   Yes,  sir. 

Q.   Are  they  not  regarded  as  practicable?    A.   Yes,  sir. 

Q.  And  were  regarded,  before  1876,  as  practicable,  were 
they  not?    A.   Yes,  sir. 

This  must  serve  to  indicate  what,  to  some  extent,  was  the 
contention  of  the  parties  in  the  trial  to  the  jury. 

Defendant  asked,  and  the  court  gave,  a  number  of  instruc- 
tions, one  of  which  we  here  copy.     It  is  as  follows:  — 

"  5.  You  are  instructed  that,  in  order  to  entitle  the  plaintiff 
to  recover  in  this  case,  he  must  have  satisfied  you  by  a  pre- 
ponderance of  proof,  not  only  that  the  defendant's  bridge  and 
approaches  caused  the  overjflow  and  damage  complained  of, 
but  also  that  in  the  construction  of  the  same  the  defendant 
was  guilty  of  some  actual  wrong  or  negligence,  but  for  which 
the  obstruction  would  not  have  existed  nor  the  overflow  re- 
sulted. The  defendant  had  a  right  to  construct  the  bridge 
and  the  approaches  across  the  river  at  the  point  named,  al- 
though in  so  doing  the  river  was  necessarily  obstructed  to 
•uch  an  extent  as  to  cause  gorges  and  overflow,  and  in  the 
absence  of  negligence  or  want  of  ordinary  skill  in  so  doing,  it 
cannot  be  held  to  have  done  a  wrongful  or  negligent  act.  In 
the  erection  of  its  bridge,  the  defendant  was  bound  to  have, — 
1.  A  special  regard  for  the  permanence  and  safety  of  the  same 
as  a  means  for  the  transportation  of  persons  and  property  over 
its  line  of  road,  and  if,  in  the  exercise  of  its  discretion,  the  de- 
fendant chose  to  erect  this  bridge,  which  is  known  as  a  pile 
and  stringer  bridge,  instead  of  a  bridge  of  some  other  kind,  as, 
for  instance,  a  truss  bridge,  in  the  belief,  with  such  means  of 
knowledge  and  in  the  light  of  such  engineering  skill  as  was 
then  obtainable,  that  the  former  more  nearly  than  the  latter 
complied  with  those  conditions,  then  it  was  guilty  of  no  wrong 
or  negligence  in  this  respect,  although  the  latter  description  of 
bridge,  on  account  of  greater  length  of  spans,  might  have  per- 
mitted a  freer  flow  and  passage  of  ice  and  water,  and  might, 
therefore,  have  been  less  likely  to  contribute  to  an  overflow  of 
plaintiff's  land  than  the  bridge  actually  built,  and  under  such 
circumstances  the  defendant  would  not  be  liable,  even  if  it 
committed  an  error  of  judgment  in  this  regard,  and  if  it  should 
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now  appear  that  the  bridge  actually  built  is  not  superior  in 
the  respect  named  to  the  truss  or  some  other  kind  of  a  bridge." 

We  think  a  fair  analysis  of  this  instruction  may  be  said  to 
be  that,  to  entitle  plaintiff  to  recover,  he  must  satisfy  the  jury, 
by  a  preponderance  of  evidence,  not  only  that  the  structure 
caused  the  overflow,  but  also  that  in  the  construction  of  the 
same  defendant  was  guilty  of  some  actual  wrong  or  negli- 
gence, but  for  which  the  obstruction  would  never  have  existed  j 
that  defendant  had  the  right  to  construct  the  bridge  and 
approaches,  although  in  so  doing  the  river  was  necessarily  ob- 
structed to  such  an  extent  as  to  cause  a  gorge  and  overflow, 
and  in  the  absence  of  negligence  or  want  of  ordinary  skill  in 
so  doing,  it  could  not  have  been  held  to  have  done  a  wrong- 
ful act;  that  it  was  bound  to  have,  first,  a  special  regard  for 
the  permanence  and  safety  of  the  structure  as  a  means  for  the 
transportation  of  persons  and  property  over  its  line  of  road, 
and  if,  in  the  exercise  of  its  discretion,  the  defendant  chose  to 
erect  a  pile  and  stringer  bridge,  instead  of  some  other  kind, 
as,  for  instance,  a  truss  bridge,  in  the  belief,  with  such  means 
of  knowledge  and  in  the  light  of  such  engineering  skill  as  was 
then  attainable,  that  the  former  more  nearly  than  the  latter 
complied  with  these  conditions,  then  it  was  guilty  of  no  wrong 
or  negligence  in  this  respect,  although  another  form  of  bridge, 
on  account  of  its  greater  length  of  spans,  might  have  permit- 
ted a  freer  flow  of  ice  and  water,  and  have  been  less  likely  to 
cause  or  contribute  to  an  overflow  of  plaintiff's  land,  etc.  In 
other  words,  that  defendant's  first  duty  in  constructing  the 
bridge  was  to  have  regard  to  the  permanence  and  safety  of 
the  same  as  a  means  of  transportation  of  persons  and  prop- 
erty over  its  line  of  road,  and  then,  if,  in  the  exercise  of  its 
discretion  as  to  the  character  or  quality  of  bridge  to  be  con- 
structed, ii  should  select  one  which  would  impede  the  flow  of 
water  and  ice  to  a  greater  extent  than  one  of  another  charac- 
ter or  quality,  even  though  it  might  have  proven  as  safe,  the 
defendant  would  not  be  liable  for  this  error  of  judgment. 

We  not  only  think  this  instruction  fails  to  state  the  law  cor- 
rectly, but  that  it  states  it  incorrectly.  In  Omaha  etc.  R.  R. 
Co.  V.  Brown,  14  Neb.  170,  a  case  quite  similar  to  this,  and 
growing  out  of  the  construction  of  the  same  bridge,  Judge 
Cobb,  in  writing  the  opinion  of  the  court,  says:  "It  was  the 
duty  of  the  railway  company,  in  planning  and  constructing 
its  bridge,  to  bring  to  their  execution  the  engineering  knowl- 
edge and  skill  ordinarily  practiced  in  such  works,  and  to  see 
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to  the  practical  application  of  such  knowledge  and  skill  to  the 
work  in  hand,  among  other  things,  so  as  to  allow  of  the  pas- 
sage of  the  water  and  ice  such  as  is  known  to  pass  in  the 
«tream  annually,  or  which  may  reasonably  be  expected  to 
occur  occasionally,  without  regard  to  such  great  or  sudden 
overflows  as  are  often  designated  as  acts  of  God." 

This  rule  of  law  was  adhered  to  in  the  same  case,  Omaha 
£tc.  R.  R.  Co.  V.  Brown,  16  Neb.  166,  by  Judge  Maxwell,  and 
by  Chief  Justice  Cobb,  at  page  168. 

In  Brown  v.  Cayuga  etc.  R.  R.  Co.,  12  N.  Y.  486,  a  case  in- 
volving principles  somewhat  like  the  one  at  bar.  Judge  John- 
son, in  delivering  the  opinion  of  the  court,  says:  "This  [the 
legislative  authority  conferred  upon  the  road  to  construct  the 
bridge,  which  is  substantially  the  same  as  section  86,  chapter 
16,  of  the  Compiled  Statutes]  confers  upon  the  company  au- 
thority to  cross  a  stream  with  their  road;  but  it  would  be  a 
great  stretch  upon  the  language,  and  an  unwarrantable  impu- 
tation upon  the  wisdom  and  justice,  of  the  legislature,  to  hold 
that  it  imparts  an  authority  to  cross  a  stream  in  such  a  way 
as  to  be  a  cause  of  injury  to  others  owning  adjoining  prop- 
erty. They  were  bound,  in  crossing  the  stream  with  their  road, 
^y  the  same  obligation  which  would  have  bound  a  private 
owner  of  the  land  and  stream  had  he  bridged  it." 

As  we  understand  the  rule  of  law  as  applicable  to  the  case 
at  bar,  the  defendant  had  the  right  to  construct  its  bridge  at 
the  place  selected,  and  in  such  construction  it  was  bound  to 
fio  build  as  to  have  regard  for  the  permanence  and  safety  of 
the  bridge  as  a  means  of  transportation  of  persons  and  property 
over  its  line,  and  also  to  so  construct  its  bridge  as  to  avoid  in- 
jury to  adjacent  property  holders.  If  one  class  of  bridges  was 
permanent  and  safe,  and  its  construction  would  necessarily 
impede  the  flow  of  water  and  ice,  such  as  is  known  or  reason- 
ably to  be  expected  to  pass  in  the  stream,  and  another  class 
would  be  safe,  and  would  not  impede  the  flow  of  water  and  ice, 
to  the  injury  of  such  adjacent  property  holders,  the  latter  class 
should  be  selected.  In  short,  the  duty  of  a  railroad  company, 
in  the  construction  of  a  bridge  over  such  a  stream  as  the 
Platte  River,  would  be  both  to  the  traveling  and  shipping 
public,  and  to  the  land-owners  near  by.  Neither  could  be 
sacrificed  to  the  other.  Both  should  be  equally  protected. 
This  instruction  falls  far  short  of  stating  this  rule. 

But  it  is  insisted  that  even  though  it  be  open  to  the  criti- 
cism made,  yet,  taking  the  whole  of  the  instructions  together, 
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the  law  is  correctly  stated,  as  the  instructions  given  by  the 
court  upon  its  own  motion  were  correct,  and  have  not  been  as- 
sailed. This  would  do  were  it  not  that  the  instruction  assumes 
to  state  a  rule  of  law  applicable  to  the  whole  case,  and  which 
might  be  decisive  of  it,  and  not  a  statement  of  a  portion  of  the 
law,  which  is  completed  in  other  instructions.  The  rule  of 
law  adopted  by  this  court  is  plain  and  unequivocal  that  if  an 
instruction  misstates  the  law,  another  instruction  correctly 
ptating  it  will  not  cure  the  evil,  for  the  reason  that  the  court 
cannot  say  which  instruction  the  jury  will  follow:  Wasson  v. 
Palmer,  13  Neb.  378;  McPherson  v.  Wiiwell,  19  Id.  117;  Bal- 
lard V.  State,  19  Id.  610. 

Upon  this  question,  we  are  cited  by  defendant  in  error  to 
Sioux  City  etc.  R.  R.  Co.  v.  Firdayson,  16  Neb.  578;  49  Am. 
Rep.  724.  The  instruction  objected  to  in  that  case  was,  that 
before  plaintiff  could  recover  he  must  prove  certain  facts, 
which  were  the  principal  and  essential  facts  in  the  case, 
though  not  all,  perhaps.  But  the  court  did  not  say  that  if 
those  facts  were  proven,  a  recovery  could  be  had.  Hence  it 
was  permissible  to  supplement  the  instruction  with  others  un- 
til the  whole  law  upon  that  part  of  the  case  was  stated.  The 
instruction  in  this  case  involves  quite  a  dififerent  principle. 
Here  the  jury  are  told  that  in  order  to  entitle  plain tiflf  to  re- 
cover he  must  satisfy  them  of  certain  facts,  and  "  under  such 
circumstances  the  defendant  would  not  be  liable,  even  if  it 
committed  an  error  of  judgment,"  etc.  This,  as  we  have  seen, 
was  not  a  partial  statement  of  the  law,  as  in  the  case  cited,  but 
a  misstatement,  as  in  the  case  of  Wasson  v.  Palmer,  supra. 

At  the  time  of  the  gorge  and  overflow  of  the  river  upon 
plaintiff's  farm  he  had  a  number  of  cattle,  some  of  which  were 
fat  and  ready  for  market,  but,  as  he  stated  in  his  cross-exami- 
nation, the  market  was  very  low  at  that  time,  and  he  did  not 
see  proper  to  sell  the  cattle  for  the  prices  which  could  then  be 
obtained.  It  appears  from  his  testimony  that  his  feed-yards 
were  not  far  from  the  river;  that  he  had  145  head  of  beef  cat- 
tle, and  that  upon  the  overflow  of  his  feed-yards  he  removed 
them  to  another  place,  where  they  became  partially  surrounded 
by  the  water,  so  that  they  could  not  be  fed  and  cared  for  as 
before,  and  that  they  thereby  diminished  in  value. 

The  court  instructed  the  jury  upon  this  part  of  the  evidence 
as  follows:  — 

"  16.  If  you  find  that  plaintiff's  fat  or  beef  cattle  were  in 
reasonably  good  and  proper  condition  for  market  at  the  time 
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of  the  overflow,  then  it  was  his  duty  to  market  said  cattle,  or 
such  of  them  as  were  in  condition  to  market,  providing  he 
could,  with  reasonable  expenditure  of  labor  and  money,  have 
marketed  them.  And  the  defendant,  in  that  case,  would  not  be 
liable  for  subsequent  loss  or  depreciation  in  the  value  thereof" 

The  giving  of  this  instruction  is  assigned  for  error.  It  was, 
no  doubt,  suggested  by  the  well-established  rule  that  where  a 
loss  is  impending,  that  it  is  the  duty  of  the  person  upon  whom 
the  loss  may  fall  to  exercise  care,  in  order  that  the  injury  may 
not  be  unnecessarily  increased,  and,  perhaps,  upon  the  sugges- 
tion of  contributory  negligence  on  the  part  of  plaintiff  in  not 
selling  the  cattle  and  realizing  as  much  out  of  them  as  the 
market  would  afford. 

We  doubt  this  instruction  being  correct,  when  applied  to 
this  kind  of  a  case.  Plaintiff  had  the  right  to  select  his  own 
time  in  which  to  sell.  Had  he  placed  the  cattle  upon  the 
market  at  that  time,  in  consequence  of  the  overflow,  we  know 
of  no  rule  by  which  he  could  recover  whatever  damage  he 
might  have  sustained  by  selling  upon  a  poor  market,  had  the 
market  become  better.  It  was  his  duty  to  take  such  care  of 
his  stock  as  would  make  the  loss  as  light  as  possible,  perhaps, 
upon  whoever  it  might  fall.  But  it  cannot  be  said  that  it  was 
his  duty  to  place  his  cattle  upon  a  poor  market,  when,  in  his 
judgment,  the  market  would  be  better  in  a  short  time.  He 
had  a  right  to  exercise  his  own  judgment  and  discretion  in 
that  matter,  but  he  would  have  no  right  to  allow  his  cattle  to 
depreciate,  starve,  be  drowned,  or  perish  from  any  other  cause 
which  he  could  have  avoided.  This,  we  think,  is  the  full  ex- 
tent of  the  rule.  In  our  opinion,  the  instruction  should  not 
have  been  given. 

An  additional  motion  for  a  new  trial  was  filed  by  plaintiff, 
alleging  various  grounds  therefor,  but  which  it  is  not  deemed 
necessary  to  notice  at  length.  There  are  some  affidavits  pro- 
duced which  tend  to  show  misconduct  on  the  part  of  some  of 
the  jurors,  and  that  some  person,  whose  name  need  not  be  here 
given,  sought  and  solicited  other  persons  to  interfere  with  the 
deliberations  of  the  jury,  and  by  criminal  means,  perhaps,  pre- 
vent a  verdict  from  being  rendered  in  favor  of  plaintiff. 

While  the  trial  court  should  make  a  special  effort  to  protect 
the  purity  of  jury  trials  by  the  infliction  of  heavy  penalties 
upon  persons  who  would  even  make  an  effort  to  contaminate 
verdicts  by  bribery  or  other  improper  means,  and,  if  necessary, 
grant  a  new  trial,  yet  there  is  no  direct  proof  that  defendant 
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was  a  party  to  any  transactions  detailed  in  the  affidavits. 
And  there  is  positive  testimony  that  defendant's  counsel,  who 
conducted  the  trial,  and  whose  integrity  is  unimpeachable, 
knew  nothing  of  what  was  alleged  to  have  occurred.  It  is 
therefore  deemed  unnecessary  to  examine  the  question  further. 
The  judgment  of  the  district  court  will  be  reversed,  and  the 
cause  remanded  for  further  proceedings. 


Railroads.  —  As  to  the  duty  required  of  railroad  companies,  and  the  skill 
they  must  employ,  in  the  construction  of  their  bridges  and  trestles  in  order 
to  provide  against  ordinary  floods  which  can  be  reasonably  anticipated,  see 
Columbus  etc.  B'y  Co.  v.  Bridges,  86  Ala.  448;  11  Am.  St.  Rep.  58,  and  note 
64,  65;  compare  Emery  v.  Baleigh  etc  B.  R.  Co.,  102  N.  C.  209;  11  Am.  St 
Rep.  727,  and  note  736. 
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DiOLABATioNS  or  Vbndor  AS  TO  TiTLE  Inadhissibls,  whbm.  —  The  dec- 
larations of  one  from  whom  a  party  obtains  title  to  property,  made  after 
the  transfer  of  title,  and  in  derogation  thereof,  are  inadmissible  aa 
against  the  vendee  for  the  purpose  of  defeating  the  title.  But  where 
the  vendor,  testifying  as  a  witness  to  prove  the  sale,  is,  on  his  cross- 
examination,  asked,  for  the  sole  purpose  of  affecting  his  credibility, 
whether  he  had  not,  at  a  time  subsequent  to  the  alleged  sale,  offered  to 
sell  the  same  property,  as  the  owner  thereof,  to  another,  and  denies  it, 
the  testimony  of  other  witnesses  is  admissible  to  impeach  him. 

Justification  of  Officer  in  Replevin  for  Attached  Property.  — When 
an  officer  attaches  property  found  in  the  possession  of  a  stranger  claim- 
ing title,  in  an  action  of  replevin  by  such  stranger,  the  officer,  to  justify 
his  possession,  must  not  only  prove  that  the  attachment  defendant  was 
indebted  to  the  attachment  plaintiff,  but  that  the  attachment  was  regu- 
larly issued. 

Replevin.     The  opinion  states  the  case. 

/.  H.  Haldeman,  for  the  plaintiflF  in  error. 

H.  D.  Travis  and  E.  H.  Wooley,  for  the  defendant  in  error. 

Reese,  C.  J.  This  was  an  action  of  replevin  instituted  in 
the  district  court  against  the  sheriff  of  Cass  County,  for  the 
purpose  of  recovering  the  property  described  in  the  petition  of 
plaintiff  in  error. 

The  cause  was  tried  to  a  jury,  which  trial  resulted  in  a  ver- 
dict and  judgment  in  favor  of  defendant  in  error,  and  was 
brought  into  this  court  by  proceedings  in  error,  where  the 
judgment  of  the  district  court  was  reversed,  and  the  cause 
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remanded:  See  Williams  v.  Eikenberry,  22  Neb.  210.  Another 
trial  was  had  in  the  district  court,  resulting  in  the  same  ver- 
dict and  judgment  as  at  first,  and  the  cause  is  again  presented 
for  review  by  proceedings  in  error. 

It  appears  from  the  evidence  that  Lawrence  Holland  was, 
at  one  time,  engaged  in  the  lumber  business  in  the  town  of 
Manley,  in  Cass  County,  and  that  such  an  arrangement  was 
made  between  himself  and  plaintiff  in  error  here  as  resulted  in 
the  transfer  of  the  lumber-yard  to  plaintifif  in  error.  Holland 
being  indebted  at  that  time,  his  creditors  soon  after  instituted 
attachment  proceedings  against  him,  and  levied  upon  the 
lumber  yard  in  dispute,  when  plaintiff  in  error  instituted  an 
action  in  replevin  for  the  possession  of  the  property. 

Lawrence  Holland  was  called  as  a  witness  for  plaintiff  in 
error,  and  upon  his  examination  in  chief  he  testified  to  the 
transfer  to  plaintiff  in  error.  Upon  his  cross-examination  he 
was  asked  if  he  did  not  at  a  certain  time,  which  was  after  the 
transfer  to  Williams,  and  after  Williams  had  taken  posses- 
sion of  the  lumber-yard,  say  to  Mr.  Roberts,  cashier  of  the 
Commercial  Bank  at  Weeping  Water,  that  he  would  turn  the 
lumber-yard  over  to  him.  His  answer  was,  that  he  did  not. 
He  was  then  asked  what  he  did  say,  when  he  answered:  "  I 
told  Roberts  that  I  had  turned  the  yard  over  to  Mr.  Williams; 
that  I  had  sold  the  yard  to  Mr.  Williams,  as  he  had  suggested 
to  me  to  do,"  etc. 

At  another  time,  on  cross-examination,  substantially  the 
same  question  was  asked,  to  which  objection  was  made,  and 
which  objection  was  overruled,  and  after  exception  entered, 
witness  answered,  "No." 

Other  questions  of  similar  import  were  asked  with  like  re- 
sults. 

Among  the  witnesses  called  for  the  defense  were  Mr.  Travis, 
Mr.  Roberts,  and  Mr.  Wooley,  who  were  all  interrogated  upon 
the  same  matter,  and  over  the  objection  and  exception  of 
plaintiff  in  error  were  permitted  to  testify,  in  substance,  that 
in  a  conversation  at  about  the  same  time  as  that  mentioned  in 
the  cross-examination  of  Holland,  he  (Holland)  offered  to 
turn  over  to  the  plaintiff  in  the  attachment  suit  the  lumber- 
yard, which  was  then  in  the  possession  of  plaintiff  in  error,  and 
which  had  been  for  some  considerable  time. 

The  question  presented  by  the  issues  in  the  case  was,  as  to 
the  validity  of  the  purchase  of  the  lumber-yard  from  Holland 
by  Williams,  and  it  would  seem  that  the  purpose  of  defendant 


Jan.  1889.]  Williams  v.  Eikenberry.  519 

in  error,  in  introducing  the  testimony  referred  to,  was  to  im- 
peach the  witness  Holland,  and  also  for  the  purpose  of  proving 
title  to  the  property  mentioned  at  the  time  of  the  declaration^ 

In  the  testimony  of  Mr.  Wooley,  the  following  occurs:  — 

Q.  I  also  ask  you  to  state  whether  or  not,  about  the  twelfth 
day  of  January,  1886,  Mr.  Holland,  in  the  Commercial  Bank, 
said  to  you  that  he  would  turn  over  this  Manley  lumber-yard 
upon  the  indebtedness? 

Haldeman  objected.  Incompetent,  immaterial,  and  irrele^ 
vant  to  affect  the  title.     Overruled,  and  exception. 

A.   Yes,  sir,  he  did. 

We  think  it  quite  clear  that  Williams's  title  could  not  be  af- 
fected  by  any  statement  made  by  Holland,  after  possession 
was  taken  by  Williams,  in  disparagement  of  such  title. 

In  Bump  on  Fraudulent  Conveyances,  page  587,  it  is  said: 
"  The  existence  of  a  fraudulent  intent  must  always  be  proved 
by  evidence  which  is  competent  as  against  the  grantee.  The 
acts  and  declarations  of  the  debtor,  however,  made  after  the 
transfer,  have  not,  in  the  absence  of  any  proof  of  a  conspiracy,, 
any  tendency  to  prove  the  cause  or  motive  of  the  act.  After  the 
transfer  is  consummated,  the  debtor  becomes  a  stranger  to  the 
title  for  all  purposes,  and  his  acts  and  declarations  are  no  more 
binding  on  the  grantee  than  are  those  of  any  stranger  to  the 
transaction.  They  are  in  their  nature  hearsay  and  irrelevant. 
No  person,  moreover,  should  be  allowed  to  defeat  his  transfer 
by  his  own  acts  or  words.  If  the  declarations  or  acts  are 
made  or  done  with  the  assent  of  the  grantee,  or  if  the  debtor  is. 
produced  as  a  witness,  then  they  may  be  used  as  evidence  upon 
other  grounds,  not  merely  as  intrinsically  competent  of  them- 
selves. If  the  debtor  and  grantee  are  both  parties  to  the  suit, 
the  subsequent  declarations  of  the  debtor  are  competent  evi- 
dence against  him." 

That  part  of  the  above  quotation,  referring  to  the  matter  of 
the  production  of  the  debtor  as  a  witness,  is  followed  by  thfr 
citation  of  Borland  v.  Mayo,  8  Ala.  104;  Venable  v.  Bank,  2 
Pet.  107;  and  Knight  v.  Forward,  63  Barb.  311. 

We  have  carefully  examined  these  cases,  and  are  convinced 
that  the  cases  of  Borland  v.  Mayo,  and  Venable  v.  Bank,  supra, 
are  not  in  point. 

Knight  v.  Forward,  supra,  is  a  case  quite  similar  to  the  one 
at  bar,  in  some  respects.  The  action  was  in  trover,  for  the 
value  of  a  cutter,  sulky,  harness,  and  cow.  The  answer  was  a 
general  denial.     The  property  in  dispute  had  been  levied  upon 
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by  virtue  of  an  execution,  and  sold.  It  appeared  upon  the  trial 
that  a  bill  of  sale  of  the  property  in  question,  and  other  prop- 
erty, was  made  and  delivered  by  the  judgment  debtor  to  the 
plaintiff  in  that  action,  in  payment  of  a  note  given  by  the 
debtor  to  another  party,  and  which  was  then  held  by  the  plain- 
tiff. The  debtor  was  a  witness  to  prove  the  transfer,  when  he 
was  asked,  on  cross-examination,  whether  he  had  not  at  a  cer- 
tain time,  subsequent  to  the  alleged  transfer,  offered  to  sell  the 
harness  and  cutter  in  question  to  the  defendant  in  the  action 
as  his,  witness's,  property.  This  was  objected  to,  and  the  ob- 
jection was  sustained.  The  supreme  court  held  the  action  of 
the  trial  court  in  sustaining  this  objection  to  be  erroneous.  It 
is  said  that  such  declarations  were  not  competent  to  impair 
and  destroy  the  title  of  the  plaintiff;  that  they  were  utterly 
incompetent  on  the  merits  of  the  controversy;  that  they  could 
be  used  only  for  the  purpose  of  affecting  the  credibility  of  the 
witness,  either  by  his  own  answers  or  by  the  evidence  of  others 
called  to  show  that  he  did  make  the  offer  mentioned  in  the 
action,  should  he  deny  it. 

The  language  of  the  opinion  is,  in  some  respects,  unsatis- 
factory. It  is  argued  at  some  length  that  the  alleged  offer  to 
sell  was  wholly  inconsistent  with  the  truth  of  his  testimony 
that  he  had  previously  sold  to  another  party. 

We  quote  the  following  from  the  opinion  of  the  learned 
judge:  "But  if  I  am  wrong  in  supposing  that  he  might  con- 
tradict the  witness,  still  I  entertain  no  doubt  but  that  he  had 
the  right  to  have  the  question  answered,  although  he  may  not 
have  had  the  right  to  contradict  him.  It  was  legitimate  cross- 
examination,  and  the  party  was  entitled  to  the  witness's  an- 
swer. If  he  admitted  making  the  offer,  the  defendant  had 
accomplished  his  object.  If  he  denied  it,  the  answer  would 
conclude  him.  I  am  of  the  opinion  that  the  justice  erred  in 
rejecting  the  evidence,  and  that  the  judgment  of  the  county 
court  and  of  the  justice  should  be  reversed."  What  is  meant 
by  the  language,  "if  he  denied  it,  the  answer  would  conclude 
him,"  in  view  of  the  general  discussion  in  the  opinion,  it  is 
diflBcult  to  say.  We  cannot  see  that  the  witness  would  be  par- 
ticularly concluded  by  the  denial,  as  he  claimed  no  interest 
in  the  property.  If  it  is  meant  that  the  answer  would  con- 
clude the  defendant,  it  is  at  variance  with  the  other  portion  of 
the  opinion,  for  the  argument  is,  principally,  all  to  the  effect 
that  other  witnesses  could  be  called  to  contradict  the  declara- 
tions.    So  far  as  we  have  examined  the  books,  all  agree  that 
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the  declarations  of  one  from  whom  a  party  obtains  title  to 
property,  made  after  the  transfer  of  title,  and  in  derogation 
thereof,  is  inadmissible  as  against  the  vendee,  with  the  excep- 
tion that  it  may  be  admitted  for  the  purpose  of  proving  fraud 
on  the  part  of  the  vendor,  where  there  is  evidence  of  a  con- 
apiracy  to  defraud,  or  made  in  the  presence  of  the  vendee,  or 
when  made  so  near  the  time  of  the  sale  as  to  become  a  part  of 
the  res  gestae. 

In  other  cases  it  is  held  that  whatever  might  have  been 
said  is  hearsay,  and  therefore  not  competent  evidence,  as 
against  the  vendee:  Simpsonv.  Armstrong^  20  Neb.  512;  Ouidry 
V.  QHvot,  2  Martin,  N.  S.,  13;  14  Am.  Dec.  193;  Weinrich  v.  Por- 
ter, 47  Mo.  293;  Bogert  v.  Phelps,  14  Wis.  95;  Kennedy  v. 
Divine,  77  Ind.  490;  Miner  v.  Phillips,  42  111.  122;  Visher  v. 
Webster,  13  Cal.  58;  Martin  v.  Reeves,  3  Martin,  N.  S.,  22;  15 
Am.  Dec.  154;  Schehle  v.  Jordan,  30  Kan.  353.  It  was,  there- 
fore, error  for  the  district  court  to  admit  the  testimony  for  the 
purpose  of  affecting  the  title  of  the  plaintiff  in  error.  But  the 
court  gave  to  the  jury  the  following  instruction:  — 

"  The  jury  are  instructed  that  the  statement  of  Lawrence 
Holland,  in  the  month  of  June,  1886,  that  he  would  turn  over 
the  Manley  lumber-yard  to  the  Commercial  Bank  of  Weeping 
Water,  was  admitted  in  evidence  for  the  sole  purpose  of  affect- 
ing the  credibility  of  the  said  Lawrence  Holland  as  a  witness, 
and  not  for  the  purpose  of  proving  the  title  to  the  property  by 
such  statements." 

By  this  instruction  the  consideration  of  the  testimony  ob- 
jected to  was  withdrawn  from  the  jury,  except  so  far  as  it 
might  be  considered  for  the  purpose  of  affecting  the  testimony 
of  Lawrence  Holland.  Or  in  other  words,  so  far  as  it  might 
be  considered  as  tending  to  his  impeachment.  It  then  be- 
comes necessary  to  inquire  whether  or  not  the  testimony  of 
Travis,  Roberts,  and  Wooley  was  competent  for  that  purpose. 
As  we  have  seen,  this  evidence  consisted  of  no  declarations 
made  by  Lawrence  Holland  which  could  in  any  way  impeach 
the  validity  of  plaintiff's  title  to  the  property  in  dispute,  nor 
is  it  essentially  inconsistent  with  his  testimony  that  he  had 
transferred  the  property  to  plaintiff.  There  is  no  declaration 
that  the  property  had  not  been  sold,  nor  that  it  had  not  been  de- 
livered to  plaintiff  by  the  witness,  except  so  far  as  it  might  be 
inferred  from  the  alleged  offer  to  turn  it  over  to  the  Commer- 
cial Bank  in  payment  of  his  indebtedness  to  it. 

In  Kennedy  v.  Divine,  supra,  it  is  said:  "The  general  rule 
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is,  that  the  statements  made  by  the  grantor,  after  he  has- 
parted  with  his  title,  tending  to  impeach  his  grantee's  title, 
are  inadmissible:  Garner  v.  Graves,  54  Ind.  188;  Tedrowe  v. 
Esher,  56  Id.  443.  There  is  an  exception  to  the  rule,  where 
the  grantor  and  grantee  conspire  together  to  defraud  third  per- 
sons. In  such  case  a  statement  made  by  either  is  admissible 
against  the  other:  Caldwell  v.  Williams,  1  Id.  405;  Tedrowe  v. 
Esher,  56  Id.  443.  In  such  case  the  conspiracy  must  be  made 
out  before  the  statement  is  admissible." 

.  In  Bogert  v.  Phelps,  14  Wis.  95,  the  declarations  of  Hughes, 
the  vendor  of  the  property  in  question,  were  made  five  days 
after  the  sale,  and  were  received  in  evidence,  and  for  that 
reason  the  judgment  of  the  trial  court  was  reversed.  The 
court,  in  the  opinion,  says:  "The  declarations  of  the  vendor 
are  received  as  evidence  to  establish  fraud  in  him,  but  not  in 
the  vendee.  In  order  to  affect  the  latter,  his  knowledge  of  and 
participation  in  the  fraud  of  the  vendor  must  also  be  proved. 
The  declarations  of  the  vendor,  to  be  admissible,  must  be  a 
part  of  the  res  gestae.  When  possession  is  delivered,  and  trans- 
fer complete,  they  must  be  made  at  or  near  the  time  of  the 
sale.  It  may  not,  perhaps,  be  material  whether  they  are 
made  shortly  before  or  shortly  after  the  sale,  if  made  so  near 
the  time  of  it  as  fairly  to  indicate  what  was  passing  in  his 
mind.  They  are  facts  connected  with  the  main  transaction 
which  tend  to  show  the  motive  of  the  vendor,  and  are  of  more 
or  less  weight  according  to  the  circumstances  of  each  particu- 
lar case:  Groves  v.  Steel,  2  La.  Ann.  482;  Martin  v.  Reeves,  3 
Martin,  N.  S.,  23;  White  v.  Chadhourne,  41  Me.  153.  If  they 
are  so  remote  as  not  to  be  indicative  of  the  thoughts  of  the 
vendor  at  the  time  of  the  sale,  or  that  they  may  have  been  de- 
liberately made  for  the  purpose  of  disparaging  the  vendee's 
title,  they  are  inadmissible.  Here  they  were  made  at  a  differ- 
ent place,  and  so  long  after  the  sale  as  to  make  it  clear  they 
should  have  been  excluded." 

The  well-established  rule  is,  that  a  witness  may  be  contra- 
dicted as  to  statements  previously  made  which  are  at  variance 
with  his  testimony  upon  the  witness-stand,  providing  his 
attention  is  first  called  to  the  alleged  statements,  in  order  that 
he  may  admit,  explain,  or  deny:  Reynolds's  Stephens  on 
Evidence,  184.  But  in  order  to  admit  proof  of  such  contra- 
dictory statements,  after  calling  the  attention  of  the  witness 
to  them,  the  inquiry  must  be  limited  to  such  evidence  as  is 
relevant  to  the  cause,  for  he  cannot  be  contradicted  on  collat- 
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eral  matters:  Best's  Principles  of  Evidence,  635;  "Wharton  on 
Evidence,  551,  and  cases  cited;  2  Phillips  on  Evidence,  Cowan 
and  Hill's  and  Edwards's  Notes,  756  (*903);  4  Phillips  on 
Evidence,  Cowan  and  Hill's  Notes,  pt.  2,  715. 

As  stated  in  the  latter  authority,  the  statement  to  be  drawn 
out  on  cross-examination,  with  a  view  to  establish  a  contra- 
dictory statement  by  the  adverse  witnesses  with  respect  to  the 
issue,  must  be  limited  to  fact  as  distinct  from  one  of  opinion. 

The  issue  presented  was,  whether  or  not  Holland  had  sold 
the  property  in  dispute  to  plaintiff.  He  testified,  substan- 
tially, that  he  had.  The  contradictory  statement,  to  which 
his  attention  was  called,  and  for  the  purpose  of  proving  which 
other  witnesses  were  examined,  was,  substantially,  to  the  effect 
that  he  had  not.  This,  in  Knight  v.  Forward,  supra,  was  held 
to  be  a  contradictory  statement,  the  language  of  the  court  be- 
ing, as  we  have  hereinbefore  quoted,  that  it  was  wholly  incon- 
sistent with  the  truth  of  the  evidence  which  he  had  given. 
We  think,  therefore,  there  was  no  error  in  submitting  the 
testimony  to  the  jury  for  the  purposes  stated  in  the  instruc- 
tion. 

It  is  insisted  that  the  verdict  of  the  jury  is  not  sustained 
by  suflScient  evidence.  This  presents  the  same  question  passed 
upon  and  decided  in  this  case  as  reported  in  22  Neb.  216.  It 
is  contended  that  the  defendant  in  error,  who  was  the  sheriff 
of  Cass  County,  failed  to  justify  his  possession.  He  intro- 
duced in  evidence  the  afl&davit,  order  of  attachment,  and  re- 
turn thereon,  including  the  inventory  and  appraisement.  No 
further  evidence  was  offered  for  this  purpose. 

In  the  former  opinion  in  this  case  we  quoted  with  approval 
the  following,  from  the  opinion  of  Judge  Cobb,  in  Oherfelder  v. 
Kavanaugh,  21  Neb.  483:  "  '  When  the  oflficer  attaches  prop- 
erty found  in  the  possession  of  the  defendant,  he  can  always 
justify  the  levy  by  the  production  of  the  attachment  writ,  if 
the  same  is  issued  by  a  court  or  officer  having  lawful  author- 
ity to  issue  it,  and  be  in  legal  form.  But  when  the  property 
is  found  in  the  possession  of  a  stranger  claiming  title,  the 
mere  production  of  the  writ  will  not  justify  its  seizure  there- 
under; the  officer  must  go  further,  and  prove  not  only  that  the 
attachment  defendant  was  indebted  to  the  attachment  plain- 
tiff, but  that  the  attachment  was  regularly  issued.'  ....  The 
attachment  being  against  a  third  party,  in  whom  defendant 
alleged  ownership,  the  rule  above  stated  would  have  required 
proof  '  not  only  that  the  attachment  defendant  was  indebted 
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to  the  attachment  plaintiff,  but  that  the  attachment  was  regu- 
larly issued.'  " 

We  quote  further  from  Oberfelder  v.  Kavanaugh,  21  Neb. 
491,  as  follows:  "  Some  courts  have  made  a  distinction  be- 
tween attachments  issued  by  courts  of  general  and  those  of 
limited  jurisdiction.  It  may  be  doubted,  however,  whether 
there  is  any  difference  under  a  statute  like  ours,  where  the 
authority  to  issue  an  order  of  attachment  by  any  court  is  lim- 
ited to  the  special  cases  therein  provided  for,  and  in  which 
the  plaintiff  shall  conform  to  certain  conditions  precedent, 
amongst  others  that  of  filing  an  afl&davit  alleging  certain  facts 
therein  indicated.  It  therefore  follows  that,  in  order  to  jus- 
tify the  seizure  by  virtue  of  an  attachment  of  goods  found  in 
the  possession  of  and  the  title  to  which  is  claimed  by  a  stran- 
ger against  whom  no  element  of  estoppel  exists,  the  party  so 
justifying  must  both  allege  and  prove  not  only  the  issuing  of 
the  attachment,  but  every  material  fact  and  condition  neces- 
sary to  the  regularity  of  its  issue." 

This  being  an  action  in  replevin,  the  answer,  consisting  of 
a  general  denial,  would  be  sufl&cient,  but  the  proof  would  not 
be  thereby  limited.  It  was,  therefore,  necessary  that  it  be 
shown  by  the  introduction  of  the  pleadings,  or  otherwise,  that 
an  action  was  pending,  that  an  aflSdavit  for  attachment  had 
been  filed,  that  the  indebtedness  existed,  and  that  the  order 
had  been  regularly  issued:  Thornburgh  v.  Hand,  7  Cal.  554. 
It  was  not  shown  that  an  action  was  pending  in  which  the 
writ  had  issued,  and  therefore  the  verdict  of  the  jury  was  not 
sustained  by  sufficient  evidence. 

A  number  of  other  questions  are  presented,  but  it  is  not 
deemed  necessary  to  examine  them  further,  as  they  will  prob- 
ably not  arise  upon  another  trial. 

The  judgment  of  the  district  court  is  therefore  reversed, 
and  the  cause  remanded  for  further  proceedings  according  to 
law.  

Vendor  and  Purchassr.  —  Declarations  of  a  vendor,  not  made  in  the 
presence  of  the  vendee,  are  competent  to  show  a  fraudulent  intent  of  the  for- 
mer in  making  a  conveyance  to  the  latter:  Ouidry  v.  Orivot,  2  Martin,  N.  S., 
13;  14  Am.  Dec.  193,  and  note  195,  with  reference  to  when  declarations  of 
a  vendor  are  admissible  as  against  his  vendee.  And  so  the  acts  as  well  as 
the  declarations  of  a  fraudulent  vendor  are  admissible  to  show  his  own  fraud, 
«ven  when  such  acts  happened  after  the  sale,  emd  not  in  the  presence  of  th« 
vendee:  Martin  v.  Reeves,  3  Martin,  N.  S.,  22;  15  Am.  Dec.  154,  and  note 
155;  Morton  v.  Smith,  8  Ala.  73;  42  Am.  Dec.  628,  and  extended  note  631  et 
leq.     But  acts  and  declarations  of  a  grantor  or  vendor  subsequent  to  his 
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deed  or  transfer  cannot  ordinarily  be  received  in  evidence  against  the  grantee 
or  vendee:  Dudley  v.  Burst,  67  Md.  44;  1  Am.  St.  Rep,  368;  Boyal  v. 
Chandler,  79  Me.  265;  1  Am.  St.  Rep.  306,  and  note  306;  Baier  v.  Haskell, 
47  N.  H.  479;  93  Am.  Dec.  455;  Purdy  v.  Coar,  109  N.  Y.  448;  4  Am.  St. 
Rep.  491;  Paige  v.  Cagmn,  7  HUl,  361;  42  Am.  Dec.  68,  and  note  80,  81; 
Beechman  v.  Montgomery,  14  N.  J.  Eq.  106;  80  Am.  Dec.  229;  Oalland  v. 
Jackman,  26  Oal.  79;  85  Am.   Dec.   172;  Felder  v.  Bonnett,  2  McMuU.  44j 

37  Am.  Dec.  545;  Settle  v.  Alison,  8  Ga.  201;  62  Am.  Dec.  393;  compare  Bush 
T.  Roberts,  111  N.  Y.  478;  7  Am.  St.  Rep.  741. 

Otficbrs,  Justiticatioh  of  Acts  by  theib  Process.  —  This  question  is 

tile  subject  of  an  extended  note  to  Savacool  v.  Boughton,  21  Am.  Dec.  190-209. 

Rkplbvin  o»  Pkopkrty  im  thb  Hands  of  Officbrs:    Reiley  v.  Haynes, 

38  Kan.  269;  6  Am.  St.  Rep.  737,  and  note  741;  Rcmlam  r.  Oretr,  S8  Kan. 
343;  6  Am.  St.  Rep.  761,  and  note  764. 


Levy  v,  Yerga. 

(25  Mbbbaska,  764.] 

AsTSRsx  Possession  of  Land  Inclosed  bt  Mistake,  Effect  of.  —  Wher* 
a  person,  by  mistake,  incloses  land  of  another,  claiming  it  ••  his  own, 
up  to  certain  fixed  monuments  and  boundaries,  his  actual  and  uninter- 
rupted possession  as  owner,  for  the  period  prescribed  by  the  statute  of 
limitations,  will  give  him  a  good  title  to  the  land  so  inclosed.  And  such 
possession  is  in  no  way  affected  by  the  fact  that,  during  a  portion  of  the 
time,  he  leased  the  adjoining  land  from  the  former  owner  of  the  strip 
inclosed. 

Ejectment.     The  opinion  states  the  case. 

Oeorge  F.  Brown  and  William  D.  Beckett,  for  the  plaintiff  in 
error. 

Kennedy  and  Oilbert,  for  the  defendant  in  error. 

Reese,  C.  J.  This  is  an  action  in  ejectment  for  the  posees- 
sion  of  a  narrow  strip  of  land  within  the  inclosure  of  defend- 
ant, and  which  it  is  alleged  is  the  property  of  plaintiff  in  error, 
the  adjoining  land-owner. 

The  answer  of  defendant  in  error  denied  the  plaintiff's 
ownership,  averred  ownership  in  defendant,  and  alleged  that 
he  had  "been  in  the  lawful,  open,  notorious,  peaceable,  exclu- 
sive, and  continuous  possession  of  said  premises  for  the  period 
of  more  than  ten  years  prior  to  the  commencement"  of  the 
suit. 

A  trial  was  had  to  the  court  without  the  intervention  of  a 
jury,^  which  resulted  in  a  general  finding  and  judgment  in 
favor  of  the  defendant  in  the  action. 

It  is  conceded  by  plaintiff  that  defendant  has  been  in  pos- 
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session  of  the  property  for  more  than  ten  years  prior  to  the 
commencement  of  the  action,  and  that  if  such  possession  was 
notorious,  and  hostile  to  plaintiff  and  his  grantors,  that  the 
statute  has  run.  But  it  is  insisted  that  such  is  not  the  pos- 
session of  defendant,  but  that  his  inclosure  was  only  intended 
to  reach  to  the  true  line,  and  that  <his  possession  has  been 
only  with  reference  thereto;  that  his  occupation  of  the  land 
belonging  to  plaintiff  and  his  grantors  has  been  solely  by  mis- 
take, and  that  defendant's  claim  of  ownership  extended  only 
to  the  land  described  in  the  deed,  the  property  being  described 
by  metes  and  bounds. 

We  have  carefully  examined  the  evidence  submitted  to  the 
trial  court,  and  find  that  suflBcient  evidence  was  submitted  to 
justify  a  finding  that  defendant's  occupation  has  been  with 
reference  to  fixed  boundaries,  existing  at  the  time  of  his  pur- 
chase, and  which  it  was  supposed  was  within  the  actual  pur- 
chase made  by  him,  and  without  reference  to  the  particular 
land  described  in  the  deed.  There  is  proof  that,  about  the 
time  of  the  purchase,  the  land  was  surveyed,  and  that,  by 
such  survey,  it  was  found  that  a  ditch,  which  had  been  pre- 
viously excavated  by  an  occupant,  was  upon  the  line.  And 
that,  in  the  construction  of  defendant's  fence,  he  built  with 
reference  to  said  ditch  as  the  line,  placing  this  fence  immedi- 
ately inside  of  it.  And  that  the  whole  of  his  possession  had 
been  with  reference  to  said  ditch  as  his  boundary  line,  and  as 
a  monument  thereof.  This  ditch  was  constructed,  perhaps, 
prior  to  the  year  1856,  and,  as  stated  by  one  of  the  witnesses, 
was  originally  intended  as  a  "ditch  fence,"  upon  that  boun- 
dary line.  While  it  appears  the  property  has  not  been  occu- 
pied during  all  this  time,  yet  it  is  shown  that,  during  the  time 
it  was  occupied,  it  was  with  reference  to  the  ditch  referred  to 
as  the  boundary  line;  that  the  occupancy  has  been  continuous, 
and  with  reference  to  it,  for  more  than  ten  years  prior  to  the 
commencement  of  the  action. 

Under  the  rule  stated  in  Tex  v.  PJlug,  24  Neb.  666,  8  Am. 
St.  Rep.  231,  and  which  we  believe  to  be  correct,  the  statute 
of  limitation  had  run  in  favor  of  defendant  at  the  time  of  the 
commencement  of  the  action. 

It  is  shown  that,  during  the  occupation  of  defendant,  be 
leased  from  plaintiff's  grantor  the  tract  of  land  adjoining  upon 
the  west,  which,  it  is  alleged,  included  the  strip  referred  to, 
and  that  for  a  number  of  years  he  had  it  inclosed  for  the  pur- 
pose of  a  pasture,  and  that  thereby  he  recognized  the  owner- 
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fhip  of  plaintiff,  and  that  the  running  statute  was  broken,  hie 
possession  during  that  time  not  being  adverse. 

It  is  clearly  shown  by  the  evidence  that,  at  the  time  of  the 
lease  referred  to,  and  during  the  whole  thereof,  the  land  in 
question  was  inclosed  by  defendant  as  his  own  property;  while 
it  is  true  that  he  rented  what  was  known  as  the  Thompson 
tract,  yet  it  is  very  evident  that  in  the  contract  of  lease,  which 
was  oral,  and  in  which  contract  the  particular  strip  referred 
to  was  not  treated  as  a  portion  of  the  Thompson  tract,  nor  was 
defendant's  possession  thereof  in  any  manner  changed  from 
what  it  had  been  prior  thereto. 

The  rule  stated  in  Tez  v.  Pflug,  supra,  on  this  part  of  the 
case  must  control,  and  the  decision  of  the  district  court,  thr.t 
the  tenancy  was  not  inconsistent  with  defendant's  possession 
as  owner,  was  correct. 

The  judgment  of  the  district  court  is  therefore  affirmed. 


Adverse  Possession  —  Mistake  as  to  Boundaries.  —  One  who,  by 
mistake  as  to  boundaries,  enters  upon  realty,  and  occupies  it,  thinking  it  ia 
embraced  in  his  title,  and  claiming  it  as  his  own  for  the  requisite  statutory 
period,  becomes  invested  with  title  thereto  by  hia  adverse  possession:  Cau- 
Jield  V.  Clark,  17  Or.  473;  11  Am.  St.  Rep.  S'lS,  and  cases  cited  in  note  848; 
Tex  V.  PJlug,  24  Neb,  666;  8  Am.  St.  Rep.  231,  and  note  233. 


Union  Paoipio  Railway  Company  v.  Rassmussen. 

[25  Nebraska,  810.1 

Spbkd  or  Railway  Train,  City  Ordinance  Limiting,  Admissibility  of.  — 
In  an  action  against  a  railway  company  to  recover  damages  for  the  negli- 
gent killing  of  an  animal  while  being  driven  over  a  public  crossing  in  a 
city,  the  ordinance  of  the  city  limiting  the  speed  of  trains  within  the 
city  limits  to  six  miles  an  hour  is  competent  evidence  for  the  jury  in 
passing  upon  the  question  of  negligence. 

Killing  of  Stock  is  Presumed  to  have  been  Done  through  Negli- 
gence of  a  railway  company,  when  the  train  by  which  the  killing  was 
done  was  at  the  time  running  through  a  city  at  a  greater  rate  of  speed 
than  was  permitted  by  the  city  ordinance,  if  it  be  shown  that  a  train 
running  at  a  less  speed  would  not  have  caused  the  injury. 

Failure  of  Railway  Company  to  Ring  Bell  and  Sound  Whistle  be- 
fore trains  reach  a  public  crossing,  as  required  by  statute,  is  a  proper 
matter  to  be  considered  by  the  jury  in  determining  the  question  of  the 
company's  negligence. 

Action  for  damages.     The  opinion  states  the  case. 

/.   M.   Thurston,  W.  R.  Kelly,  and  J.  S.  Shropshire,  for  the 
plaintiff  in  error. 

Frick  and  Dolezal,  for  the  defendant  in  error. 
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Reese,  C.  J.  This  action  was  instituted  by  defendant  io 
error  against  plaintiflF  in  error,  to  recover  the  value  of  a  cow 
alleged  to  have  been  negligently  killed  by  the  agents  and  em- 
ployees of  plaintiff  in  error,  while  running  and  operating  an 
engine  and  train  of  cars  over  the  line  of  its  road  through  the 
city  of  Fremont. 

The  cow  is  alleged  to  have  been  negligently  killed  on  the 
twenty-first  day  of  July,  1887,  while  being  lawfully  driven 
over  the  public  crossing  within  the  city  limits  in  said  city, 
and  that  the  negligence  consisted  of  the  careless  management 
of  the  train,  and  by  running  at  a  reckless  rate  of  speed. 

The  answer  denied  the  allegations  of  the  petition,  and  al- 
leged negligence  on  the  part  of  defendant  in  error. 

The  reply  was  a  general  denial. 

The  trial  in  the  district  court  resulted  in  a  verdict  in  favor 
of  defendant  in  error  for  thirty-five  dollars,  as  the  value  of  the 
cow  which  was  killed,  and  upon  which  verdict  the  judgment 
was  rendered. 

One  of  the  assignments  of  error  is,  that  the  verdict  was  not 
sustained  by  sufficient  evidence,  and  was  contrary  thereto. 

The  testimony  before  the  jury  was  conflicting  in  many  re- 
spects, but  there  was  suflBicient  to  sustain  a  finding  that  the 
cow  was  being  driven  across  the  track  of  plaintiff  in  error  at 
the  point  where  the  railroad  crosses  a  street,  and  that  the  train 
of  cars  was  at  that  time  approaching,  and  that  the  cow  was 
caught  and  thrown  from  the  track  and  injured,  so  that  she 
was  worthless,  and  had  to  be  killed.  There  was  also  sufficient 
evidence  to  sustain  a  finding  that  the  train  was  running  at  that 
time  at  a  very  rapid  rate  of  speed,  although  passing  through 
a  somewhat  densely  settled  portion  of  the  city  of  Fremont. 

One  witness  testified  that  it  was  running  as  fast  as  a  pas- 
senger train  usually  runs;  another,  that  it  was  going  at  full 
speed;  and  another,  that  it  was  running  pretty  fast.  The  en- 
gineer testified  that  the  train  was  running  at  the  rate  of  about 
six  miles  per  hour;  but  there  were  two  witnesses  called  for 
the  purpose  of  impeaching  his  testimony,  who  testified  that 
upon  a  trial  in  the  inferior  court  he  testified,  while  upon  the 
stand  as  a  witness,  that  the  train  was  running  at  the  rate  of 
fifteen  to  eighteen  miles  per  hour. 

While  it  is  true  that  the  engineer  was,  perhaps,  better  quali- 
fied to  judge  of  the  rate  of  speed  than  the  other  witnesses,  yet 
the  jury  were  the  sole  judges  of  the  weight  of  their  testimony, 
and  their  finding  in  that  particular  could  not  be  molested. 
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The  question  of  the  negligence  of  the  railroad  company, 
owing  to  the  rate  of  speed  at  which  the  train  was  alleged  to^ 
have  been  running,  was  submitted  to  the  jury  by  proper  in- 
structions, and  considering  the  constant  use  of  that  particular 
crossing,  as  testified  to  by  the  witnesses,  the  number  of  in- 
habitants along  the  side  of  the  track  for  a  considerable  dis- 
itance  either  way,  and  all  the  circumstances  in  connection^ 
with  the  case,  were  sufficient  to  sustain  a  finding  of  negligence 
on  the  part  of  plain  tifif  in  error. 

Upon  the  subject  of  contributory  negligence  upon  the  part 
of  defendant  in  error,  the  verdict  of  the  jury  must  be  taken 
as  final,  for  there  was  nothing  that  transpired  upon  his  part, 
or  upon  the  part  of  those  having  the  cow  in  charge  at  that 
particular  time,  which  would  constitute  negligence  per  se,  and 
that  question  having  also  been  submitted  to  the  jury,  with 
proper  instructions  for  their  guidance,  we  must  take  their 
finding  as  conclusive. 

There  is  no  doubt  but  that  a  duty  rests  upon  all  persons,^ 
desiring  to  cross  the  track  with  property  which  may  be  injured, 
to  exercise  reasonable  care  in  so  doing.  But  this  obligation  is 
mutual,  and  must  also  be  observed  by  the  employees  of  a  rail- 
road company  in  running  a  train  of  cars  through  a  city  or 
town.  It  was  shown  by  the  ordinances  of  the  city,  introduced 
upon  the  trial,  that  the  rate  of  speed  for  trains  should  be  six 
miles  per  hour.  There  is  no  doubt  but  that  plaintiff's  train, 
at  the  time  of  the  occurrence  of  the  accident,  was  running  at 
a  much  greater  rate  of  speed. 

It  is  insisted  that  the  court  erred  in  admitting  the  ordi- 
nances of  the  city  fixing  this  rate  of  speed  as  the  maximum. 
In  this  we  think  the  court  did  not  err.  It  was  competent  for 
the  jury,  in  passing  upon  the  question  of  negligence,  to  know 
^he  rate  of  speed  at  which  plaintiflF  in  error  was  entitled  to  run 
its  trains.  Had  it  been  shown  upon  the  trial  that  .they  were 
within  the  limit  fixed  by  ordinance,  negligence  could  not  be 
inferred  from  the  mere  act  of  running  the  train.  But,  upon 
the  contrary,  if  the  train  was  greatly  exceeding  the  fixed  rate, 
it  was  competent  for  the  jury  to  consider,  as  tending  to  prove 
negligence:  Toledo  etc.  R.  R.  Co.  v.  O'Connor,  11  111.  391; 
Wright  V.  Maiden  etc.  R.  R.  Co.,  4  Allen,  283;  Correll  v.  Bur- 
lington etc.  R.  R.  Co.,  38  Iowa,  120;  18  Am.  Rep.  22. 

An  ordinance  was  introduced  by  plaintiff  in  error  to  show 
that  cattle  were  not  permitted  to  run  at  large  within  the  city. 
And  it  is  insisted  that  the  fact  that  the  cow  which  was  killed 
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■  was  permitted  to  run  at  large  was  negligence  on  the  part  of  the 
•  owner,  defendant  in  error. 

This  question  does  not  necessarily  arise  in  the  case,  for  it 
was  shown  by  the  testimony  of  one  witness  that  the  boys  who 
iiad  charge  of  the  cow  were  returning  her  from  the  pasture, 
bad  her  in  charge  at  that  time,  and  sought  to  get  her  out  of 
the  way  of  the  train,  but  that,  owing  to  the  rapid  rate  of  speed 
at  which  the  train  was  running,  they  were  unable  to  do  so. 

It  is  insisted  that  as  the  proof  showed  that  the  cow  was  in 
oharge  of  two  boys  who  were  hired  to  take  her  to  and  from 
the  pasture  daily,  that  they  were  the  bailees  of  defendant  in 
error,  and  that  his  right  of  action  would  be  against  them. 
This  might  be  true  had  the  cow  been  killed  by  reason  of  their 
negligence,  but  since  the  jury  found  that  there  was  no  negli- 
gence on  the  part  of  the  persons  in  charge  of  the  cow  at  the 
time  she  was  killed,  we  do  not  see  that  it  is  a  proper  question 
to  consider  in  this  case. 

i:  is  next  contended  that  the  court  erred  in  giving  certain 
instructions  to  the  jury,  among  which  is  instruction  No.  6, 
which  we  here  copy:  — 

"The  jury  are  instructed  that  where  a  railroad  company 
Tuns  its  trains  through  a  city  at  a  greater  rate  of  speed  than  is 
permitted  by  the  ordinance  of  the  city,  and  stock  is  killed  by 
such  train  while  so  running,  the  killing  will  be  presumed  to 
have  been  done  through  the  negligence  of  the  company,  if  the 
jury,  from  the  evidence,  believe  that  a  train  running  at  a  less 
fipeed  than  said  train  was  then  running  would  not  cause  the 
injur".  It  is  for  the  jury  to  find,  from  the  evidence,  whether 
the  train  of  the  defendant  was  being  run  at  the  time  of  the 
injury  at  a  speed  greater  than  six  miles  an  hour." 

The  objection  is  to  that  part  where  it  is  said  that  the  kill- 
ing "  will  be  presumed  to  have  been  done  through  the  negli- 
gence of  the  company,"  etc. 

This  instruction  bases  the  presumption  of  negligence  upon 
the  fact,  if  found,  that  a  train  running  at  a  less  speed  would 
not  have  caused  the  injury.  The  case  is  therefore  brought 
within  the  rule  stated  in  Steves  v.  Oswego  etc.  R.  R.  Co.,  18 
N.  Y.  422,  cited  by  plaintiff  in  error.  In  that  it  is  made  to 
depend  upon  the  condition  just  mentioned. 

The  instruction  is  quite  similar  to  one  given  in  Correll  v. 
Railroad  Co.,  supra,  with  the  exception  that  in  that  case  the 
running  of  the  train  faster  than  permitted  by  ordinance  was 
said  to  have  been  evidence  of  negligence.     But  this  language 
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is  followed  by  the  words,  "  and  the  defendant  is  liable  unless 
excused  by  the  alleged  negligence  of  plaintiflF's  servants." 
The  instruction  in  that  case  was  held  correct,  and  Miller,  C.  J., 
in  writing  the  opinion,  after  citing  other  cases  sustaining  the 
doctrine,  says  that  he  has  found  but  a  single  case  holding  a 
contrary  doctrine,  and  that  is  Brown  v.  Buffalo  etc.  R.  R.  Co., 
22  N.  Y.  191.  He  also  cites  Shearman  and  Redfield  on  Neg- 
ligence, where  they  say  of  that  case:  "  We  do  not  think  this 
decision  will  be  followed  in  any  other  state  ":  Shearman  and 
Redfield  on  Negligence,  sec.  484,  note  2.  The  writer  of  the 
opinion,  continuing,  says:  "It  was  rendered  by  a  bare  majority 
of  the  court  of  appeals,  and  has  been  subsequently  justly  crit- 
icised by  the  same  court  in  Jetter  v.  Railroad  Co.,  2  Keyes, 
154,"  in  which  it  is  said  that  the  case  stands,  "  upon  grounds 
altogether  too  doubtful  to  justify  its  application  to  cases  not 
strictly  within  it.  The  opinion  defines  the  distinctions  between 
civil  remedies  and  criminal  punishments,  and  the  authorities 
cited  by  them  go  no  further  than  to  hold  that,  where  a  specific 
penalty  is  described  by  a  law  forbidding  an  act  not  per  se 
criminal,  the  act  is  not  otherwise  punishable  as  a  public  of- 
fense. It  failed  to  recognize  the  axiomatic  truth  that  every 
person,  while  violating  an  express  statute,  is  a  wrong-doer,  and 
as  such  is  ex  necessitate  negligent,  in  the  eye  of  the  law,  and 
that  every  innocent  party  whose  person  is  injured  by  the  act 
which  constitutes  the  violation  of  the  statute  is  entitled  to  the 
civil  remedy  for  such  injury,  notwithstanding  any  redress  the 
public  may  also  have." 

In  two  other  instructions  the  court  quoted  section  104  of 
chapter  16  of  the  Compiled  Statutes,  which  requires  the  ring- 
ing of  the  bell  and  sounding  of  the  whistle  before  reaching 
public  crossings,  and  instructed  the  jury  that  a  failure  to  com- 
ply with  the  requirements  of  this  statute  was  "  a  matter  prop- 
erly to  be  considered  by  the  jury  in  determining  whether 
defendant  was  guilty  of  negligence  in  killing  the  cow." 

It  is  said  that  the  bell  was  lung,  and  that  the  cow  was  not 
killed  upon  the  crossing.  Upon  the  subject  of  the  ringing  of 
the  bell,  and  as  to  the  exact  location  at  which  the  cow  was 
killed,  the  cause  was  submitted  to  the  jury  upon  conflicting 
testimony,  some  witnesses  testifying  that  the  cow  was  struck 
at  the  crossing,  and  others  that  she  was  feeding  by  the  track 
near  the  crossing.  The  engineer  in  charge  of  the  train  testi- 
fied that  the  bell  was  rung  continuously,  while  others  who 
were  near  by  testified  that  it  was  not.     The  cause  was  sub- 
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mitted  to  the  jury  upon  these  two  theories,  and  the  instruction 
complained  of  was  not  erroneous. 

From  a  careful  examination  of  the  case,  we  are  unable  to 
find  any  error  requiring  the  reversal  of  the  judgment,  and  it 
will,  therefore,  be  affirmed. 

Railroads.  —  The  running  of  a  train  within  city  limits  at  a  speed  pro- 
hibited by  ordinance  is  of  itself  negligence:  CorreUy.  Burlington  etc.  R.  R.  Co., 
38  Iowa,  120;  18  Am.  Rep.  22;  Virginia  etc.  R'y  Co.  v.  WUU,  84  Va.  498;  10 
Am.  St.  Rep.  874,  and  note  883;  Schlereth  v.  Missouri  etc.  R'y  Co.,  96  Mo. 
509.  The  fact  that  a  railway  train  was  mnning  through  a  city  at  a  greater 
speed  than  was  permitted  by  the  city  ordinance  may  be  considered  by  the 
jury  in  determining  whether  the  company  was  negligent:  Blanchard  v.  Lake 
Shore  etc  R'y  Co.,  126  111.  416;  9  Am.  St.  Rep.  630.  Nor  is  a  railway  com- 
pany excused  from  the  consequences  of  running  trains  at  a  great  speed 
through  streets  in  a  populous  city  by  the  impossibility  of  its  servants  to  con- 
trol the  powers  which  propel  the  trains:  Parsons  v.  New  York  etc.  R.  R.  Co.^ 
113  N.  Y.  365;  10  Am.  St.  Rep.  450. 

Railroads  must  Rinq  a  Bell  or  sound  a  whistle  when  approaching  a 
crossing:  Note  to  Durbin  t.  Oregon  etc  R.  R.  de  Nav.  Co.,  11  Am.  St.  Rep. 
786|  LouMttt  ticR.R.Oo,  r.  Hall,  87  Ala.  708;  anU,  p.  84,  and  note  83,  94. 
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the  absence  of  a  statute  giving  the  remedy,  for  an  injury  arising  from  a 
negligent  use  of  its  property,  from  which  it  receives,  in  its  corporate 
capacity,  no  special  benefit,  or  from  a  negligent  use  of  its  property  by  its 
officers,  not  acting  as  agents  or  servants  of  the  corporation,  but  as  public 
officers  whose  duties  are  defined  by  general  law. 
MaNiciPAL  Corporations  —  Liabilitt  for  Nsglsot  or  Duty  in  Rksfect 
TO  Use  of  Water  from  Hydrants.  —  A  city  owned  water-works  con- 
structed under  a  legislative  charter  for  supplying  water  to  the  inhabi- 
tants, and  for  extinguishing  fires.  The  management  of  the  works  was 
under  the  control  of  a  board  of  water  commissioners,  and  hydrants  de- 
signed for  use  in  extinguishing  fires  were  under  the  control  of  the  pub- 
lic fire  department.  In  order  to  determine  upon  a  suitable  location  for 
an  engine-house  for  a  steam  fire-engine,  the  firemen,  at  the  request  of  the 
mayor,  and  in  his  presence  and  that  of  the  city  councils,  tested  the 
capacity  of  a  hydrant.  A  person  traveling  upon  the  street  at  the  time 
was  injured  by  reason  of  his  horse  taking  fright  at  the  stream  of  water 
thrown  from  the  hydrant.  In  an  action  against  the  city,  claiming  dam- 
ages for  the  injury,  it  was  held  that  the  plaintiff  eonld  not  recover,  in  the 
absence  of  a  statute  giving  the  remedy. 

Action  in  case.  The  plaintiff  sought  to  recover  damages 
against  the  city  of  Concord  for  an  injury  caused  by  his  horse 
taking  fright  at  a  stream  of  water  thrown  from  a  hose  attached 
to  one  of  the  city's  public  hydrants.  The  water  was  thrown 
for  the  purpose  of  testing  the  capacity  of  the  hydrant,  with  a 
view  to  locating  an  engine-house;  and  the  test  was  made,  at 
the  request  of  the  mayor,  by  the  chief  engineer  of  the  fire  de- 
partment, with  two  firemen  acting  under  his  direction,  and  the 
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mayor  and  city  councils  witnessed  the  exhibition.  The  city 
owns  the  water-works,  which  are  under  the  exclusive  control 
of  a  water  commissioner,  and  the  hydrants  for  extinguishing 
fires  are  under  the  control  of  the  fire  department.  The  defend- 
ant denied  liability. 

W.  L.  Foster^  J.  Y.  Miigridge,  and  J.  H.  George^  for  the  plain- 
tiflf. 

Sanhom  and  Clark,  for  the  defendants. 

Allen,  J.  It  has  been  decided,  on  a  former  transfer  of  this 
case,  that  the  action  could  not  be  maintained  upon  a  declara- 
tion for  damage  from  a  defective  highway:  Edgerlyv.  Concord, 
59  N.  H.  78.  After  amendment  of  the  declaration  alleging  the 
careless  use  of  the  hydrant  by  certain  ofl&cers  of  the  city  as 
the  cause  of  the  injury,  it  was  again  decided  that  the  plaintiff 
could  not  recover  upon  a  declaration  which  contained  no 
averment  of  the  defendants'  duty  to  prevent  the  negligent 
use  of  the  hydrant  complained  of:  Id.  341.  The  claim  pre- 
sented at  this  time,  on  a  further  amendment  of  the  declara- 
tion and  a  statement  of  facts  agreed  upon  for  the  purposes  of 
the  case,  is,  that  the  plaintiflF's  injury  arose  from  the  defend- 
ants' unlawful  and  negligent  use  of  one  of  their  hydrants. 

The  rule  that  it  is  the  duty  of  every  one  to  so  use  his  own 
that  another  shall  not  be  injured  thereby,  and  that  he  shall  be 
liable  in  damages  for  every  injury  inflicted  through  a  neglect 
of  such  duty,  has  not  the  general  application  to  municipal  cor- 
porations that  it  has  to  private  corporations  and  natural  per- 
sons: 2  Dillon  on  Municipal  Corporations,  3d  ed.,  sec.  948; 
Cooley  on  Torts,  619,  620.  The  purposes  for  which  a  municipal 
corporation  is  created,  and  its  powers  and  duties,  are  largely  of 
a  public  nature,  and  its  acts  are,  to  a  great  extent,  legislative 
and  judicial.  The  relations  of  an  individual  with  such  a  body 
are  so  diflferent  from  his  relations  with  other  individuals  and 
with  private  corporations  that  questions  of  liability  for  in- 
juries arising  from  a  neglect  of  public  corporate  duty  are  rarely 
solved  by  the  application  of  a  general  rule,  but  each  case  must 
be  determined,  as  it  arises,  on  its  own  facts,  and  by  an  in- 
terpretation of  the  statute  creating  the  corporation  and  defin- 
ing its  powers  and  duties:  2  Dillon  on  Municipal  Corporations, 
sec.  948;  Lloyd  v.  Mayor  etc.  of  New  York,  5  N.  Y.  369,  375; 
55  Am.  Dec.  347;  Mersey  Dock  Cases,  L.  R.  1  H.  L.  93. 

As  a  part  of  the  governmental  machinery  of  the  state,  muni- 
cipal corporations   legislate   and  provide   for  the   customary 
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local  conveniences  of  the  people,  and  in  exercising  these  dia- 
cretionary  functions,  the  corporations  are  not  called  u^on  to 
respond  in  damages  to  individuals,  either  for  omissions  to  act,, 
or  for  the  mode  of  exercising  powers  conferred  on  them  for  pub- 
lic purposes,  and  to  be  exercised  at  discretion  for  the  public 
good.  For  injuries  arising  from  the  corporation's  failure  to 
exercise  its  public,  legislative,  and  police  powers,  and  from  the 
manner  of  executing  those  powers,  there  is  no  remedy  against 
the  municipality,  nor  can  an  action  be  maintained  for  damages- 
resulting  from  the  failure  of  its  oflficers  to  discharge  properly 
and  effectually  their  official  duties:  Eastman  v.  Meredith,  36 
N.  H.  284;  72  Am.  Dec.  302;  Ray  v.  Manchester,  46  N.  H.  59, 
60;  88  Am.  Dec.  192;  Hardy  v.  Keene,  52  N.  H.  370,  877;, 
Thayer  v.  Boston,  19  Pick.  511;  81  Am.  Dec.  157;  Hafford  v. 
New  Bedford,  16  Gray,  297;  Fisher  v.  Boston,  104  Mass.  87;  6 
Am.  Rep.  196;  Hill  v.  Boston,  122  Mass.  344;  23  Am.  Rep.  332; 
Barbour  v.  Ellsworth,  67  Me.  294 ;  Judge  v.  Meriden,  38  Conn. 
90;  Jewett  v.  New  Haven,  38  Id.  368;  9  Am.  Rep.  382;  Hutchin- 
son V.  Concord,  41  Vt.  271;  98  Am.  Dec.  584;  Grant  v.  Erie,  69 
Pa.  St.  420;  8  Am.  Rep.  272;  Davis  v.  Montgomery,  51  Ala. 
139;  23  Am.  Rep.  545;  Cooley  on  Torts,  620,  621;  2  Dillon 
on  Municipal  Corporations,  sees.  949-951,  953-955.  No  pri- 
vate action,  in  the  absence  of  a  statute  giving  it,  can  h& 
maintained  against  a  city  for  the  neglect  of  a  public  duty  im- 
posed upon  it  by  law  for  the  benefit  of  the  public,  and  from  the 
performance  of  which  the  corporation  receives  no  profit  or  ad- 
vantage: Hill  V.  Boston,  122  Mass.  344;  23  Am.  Rep.  332,  and 
cases  cited;  2  Dillon  on  Municipal  Corporations,  sec.  976.  To* 
charge  a  corporation  with  damages  for  injuries  arising  from- 
misfeasance  and  neglect  of  duty,  no  statute  fixing  the  liability, 
there  must  be  acts  positively  injurious  committed  by  author- 
ized agents  or  officers  in  the  course  of  the  performance  of  cor- 
porate powers,  or  in  the  execution  of  corporate  duties,  in' 
distinction  from  those  done  in  a  public  capacity  as  a  govern- 
ing agency.  If  the  corporation  maintains  a  private  nuisance^ 
and  causes  special  damage  thereby,  or  invades  any  right  of 
property  in  the  performance  of  an  authorized  act,  the  injured 
person  is  entitled  to  his  action:  Eastman  v.  Meredith,  36  N.  H. 
284,  291,  292,  296;  Oroton  v.  Haines,  36  Id.  388;  Oilman  v. 
Laconia,  55  Id.  130;  20  Am.  Rep.  175;  Mayor  of  New  York  y^ 
Furze,  3  Hill,  612;  Bailey  v.  Mayor  of  New  York,  3  Id.  531;  38 
Am.  Dec.  669;  Lloyd  v.  Mayor  of  New  York,  5  N.  Y.  369,  375; 
55  Am,  Dec.  347;  2  Dillon  on  Municipal  Corporations,   sec. 
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966.  The  act  complained  of  must  be  one  which  the  corpora- 
tion is  empowered  to  do,  and  not  wholly  ultra  vires,  and  the 
oflScer  committing  the  act  must  be  the  agent  or  servant  of  the 
corporation  acting  within  the  scope  of  his  authority,  and  not 
an  independent  public  oflBcer  whose  sole  powers  are  given  and 
defined  by  statute:  Thayer  v.  Boston,  19  Pick.  516;  Perley  v. 
Georgetown,  7  Gray,  464;  Fisher  v.  Boston,  104  Mass.  87;  6 
Am.  Rep.  196;  Tolman  v.  Marlborough,  3  N.  H.  57,  59;  Wood 
on  Master  and  Servant,  17;  2  Dillon  on  Municipal  Corporations, 
flee.  974.  Municipal  corporations  may  be  liable  for  acts  done 
cinder  a  grant  of  special  powers  not  held  under  any  general 
law,  and  from  the  execution  of  which  some  special  profit  or 
advantage  is  derived:  Bowe  v.  Portsmouth,  56  N.  H.  293;  22 
Am.  Rep.  464;  and  generally  for  injuries  received  from  the 
negligent  management  of  property  not  held  for  strictly  public 
purposes,  corporations  are  liable  in  the  same  way  and  to  the 
flame  extent  as  individuals:  Oliver  v.  Worcester,  102  Mass.  489, 
499;  3  Am.  Rep.  485;  Richmond  v.  Long^s  AdmWs,  17  Gratt.  375; 
Petersburg  v.  Applegarth,  28  Id.  321;  26  Am.  Rep.  357. 

The  act  for  which  the  plaintiff  claims  damages  was  an  ex- 
perimental use  of  a  public  hydrant,  with  hose  attached,  by 
firemen  of  the  city  acting  under  the  direction  of  the  chief 
engineer,  who  made  the  experiment  at  the  request  of  the 
mayor  and  in  the  presence  of  the  city  councils.  For  all  pur- 
poses connected  with  the  use  of  water  for  extinguishing  fires, 
the  management  and  control  of  the  hydrants  were  with  the 
fire  department,  under  the  direction  of  the  board  of  engineers. 
The  law  provides  that  "the  selectmen,  being  authorized  by 
vote  or  by-law  of  any  town,  shall  appoint  a  chief  engineer  and 
assistant  engineers  and  clerk  of  the  fire  department,  who  shall 
respectively  have  the  powers  and  perform  the  duties  of  the 
chief  and  other  firewards  and  their  clerk,  and,  as  a  board, 
flhall  have  the  powers  and  perform  the  duties  of  the  board  of 
firewards":  Gen.  Stats.,  c.  96,  sec.  21.  The  duties  of  fire- 
wards  are  defined  to  be  to  "  have  at  all  times  the  control  of 
all  fire-engines,  fire-hooks,  hose,  and  all  other  implements  de- 
signed or  used  for  the  extinguishment  of  fire  in  such  town, 
.and  of  all  persons  appointed  to  serve  in  any  engine,  hose,  or 
.ax  company,  or  other  association,  whose  duty  shall  be  to  aid 
in  extinguishing  fires,  in  all  things  appertaining  to  their  ap- 
pointment": Id.,  c.  96,  sec.  2.  By  sections  13  and  14  it  is 
jnade  the  duty  of  firewards  to  appoint  firemen,  whose  duties 
in  relation  to  property  in  their  charge  shall  be  subject  to  the 
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approval  of  the  firewards.  And  by  section  11  it  is  provided 
that  the  chief  fireward  shall  see  that  all  apparatus  provided 
for  the  extinguishment  of  fires  is  kept  in  repair,  and  "  cause 
all  cisterns  and  sources  of  water  prepared  for  the  fire  depart- 
ment to  be  fully  supplied  and  kept  in  order."  The  city  coun- 
cils, having  the  powers  of  towns  in  relation  to  like  subjects, 
established  a  fire  department,  and  provided  for  a  board  of  en- 
gineers, clerk,  and  firemen,  who  were  duly  appointed  and 
became  possessed  of  all  the  powers  and  subject  to  all  the 
duties  imposed  by  the  general  law  upon  the  firewards  and  fire- 
men of  towns.  The  engineers  being  appointed,  their  duties 
were  defined  by  the  general  law,  and  not  by  any  law,  ordi- 
nance, or  vote  of  the  city.  They  were  public  officers,  amenable 
to  law  for  their  conduct,  and  not  under  control  or  direction  of 
the  city.  They  were  not  agents  or  servants  of  the  city  in  any 
such  sense  as  to  bind  it  by  their  acts,  or  make  it  liable  for 
their  defaults:  Hafford  v.  New  Bedford,  16  Gray,  297;  Fisher 
v.  Boston,  104  Mass,  87;  6  Am.  Rep.  196;  Jewett  v.  New  Haven, 
38  Conn.  368;  9  Am.  Rep.  382;  Torbush  v.  Norwich,  38  Conn. 
225;  9  Am.  Rep.  395;  O'Meara  v.  Mayor  of  New  York,  1  Daly, 
425;  Bowditch  v.  Boston,  101  U.  S.  16;  Shearman  and  Redfield  on 
Negligence,  139;  2  Dillon  on  Municipal  Corporations,  sec.  976. 
On  the  same  principles  it  has  been  held  that  various  classes 
of  municipal  officers,  appointed  by  the  municipality  in  obedi- 
ence to  an  act  of  the  legislature  which  prescribes  their  powers 
and  duties,  and  from  which  the  corporation,  in  its  corporate 
capacity,  receives  no  special  benefit,  are  not  agents  of  the  cor- 
poration for  whose  tortious  acts  it  can  be  made  liable.  Among 
these  officers  are  superintendents  of  streets  and  highway  sur- 
veyors: Hardy  v.  Keene,  52  N.  H.  370;  Small  v.  Danville,  51 
Me.  359;  Walcott  v.  Swampscott,  1  Allen,  101;  Barney  v.  Lowell, 
98  Mass.  570;  police-officers:  Buttrick  v.  Lowell,  1  Allen,  172; 
79  Am.  Dec.  721;  Elliot  v.  Philadelphia,  75  Pa.  St.  347;  15 
Am.  Rep.  591;  health  officers:  Brown  v.  Vinalhaven,  65  Me. 
402;  20  Am.  Rep.  709;  Ogg  v.  Lansing,  35  Iowa,  495;  14  Am. 
Rep.  499;  commissioners  of  charities  appointed  by  the  mayor: 
Maxmilian  v.  Mayor  of  New  York,  62  N.  Y.  160;  20  Am.  Rep. 
468;  inspectors  of  steam-boilers  appointed  by  the  city:  Mead 
V.  New  Haven,  40  Conn.  72;  16  Am.  Rep.  14. 

The  public  hydrants  were  constructed  for  use  in  extinguish- 
ing fires,  were  "  sources  of  water  "  for  that  purpose,  and  a  part 
of  the  machinery  under  the  control  and  management  of  the 
engineers.     Though  water  commissioners  were  appointed  who 
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had  the  control  and  management  of  the  water-works  con- 
structed under  the  act  of  1871,  their  powers  and  duties  did 
not  conflict  with  the  powers  given  by  statute  to  the  board  of 
engineers,  which  included  the  control  and  management  of  the 
hydrants  as  sources  of  water  for  the  extinguishment  of  fires. 
The  mayor's  request  that  the  chief  engineer  make  an  exhibi- 
tion of  the  force  of  the  hydrants  was  not  an  order  of  the  city, 
and  did  not  change  the  duties  of  the  engineer  and  firemen, 
nor  add  any  new  ones  to  those  imposed  by  statute. 

The  engineer  and  firemen,  within  the  scope  of  their  statu- 
tory duties,  could  in  many  ways  use  the  hydrants  and  hose 
at  other  times  and  places  than  at  fires.  The  legal  requirement 
that  the  chief  engineer  should  keep  all  apparatus  furnished  in 
repair,  and  all  sources  of  water  fully  supplied  and  in  order, 
made  it  necessary  to  examine  the  hydrants  and  test  their  power. 
That  the  firemen  should  be  possessed  of  skill,  and  consequent 
usefulness  and  eflBciency  in  extinguishing  fires,  frequent  prac- 
tice in  operating  the  hydrants  with  hose,  and  making  practical 
tests  of  their  force  in  particular  places,  was  necessary.  And 
for  the  purpose  of  informing  the  city  government  of  the  rela- 
tive needs  of  dififerent  localities  in  respect  to  fire  apparatus 
and  water  for  extinguishing  fires,  it  would  not  seem  that  they 
were  exceeding  or  departing  from  their  line  of  prescribed  duty 
in  exhibiting  the  force  of  water,  at  the  hydrant  in  question, 
to  the  mayor  and  city  councils.  In  either  view,  whether  or 
not  the  engineer  and  firemen  acted  within  their  line  of  duty, 
the  acts  were  of  a  public  nature,  done  as  public  oflficers,  and 
not  as  agents  of  the  defendants,  and  the  defendants  could  not 
on  that  account  alone  be  liable. 

If  the  act  which  occasioned  the  injury  was  ultra  vires,  wholly 
outside  the  corporate  powers  of  the  defendants,  they  could  not 
be  liable,  even  though  it  might  appear  that  the  request  of  the 
mayor  was  a  command,  and  the  presence  of  the  city  councils 
witnessing  the  act  was  a  ratification  or  adoption  of  it  by  the 
city  government.  The  city  councils  could  not  legally  ratify 
nor  bind  the  city  by  the  adoption  of  an  act  which  the  city 
had  no  power  to  perform:  2  Dillon  on  Municipal  Corporations, 
sec.  698.  But  if  the  act  complained  of  was  within  the  corpo- 
rate powers  of  the  defendants,  and  commanded,  ratified,  or 
adopted,  so  as  to  become  an  act  of  the  city,  it  was  an  act  of  a 
public  nature,  discretionary  and  legislative,  for  the  injurious 
consequences  of  which  the  defendants  would  not  be  charge- 
»ble.     The  city  councils  were  officially  engaged  in  the  consid- 
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eration  of  the  question  where  to  locate  a  house  for  a  fire-engine. 
The  exhibition  of  the  hydrant's  power  was  upon  a  "view"  by 
the  councils,  the  better  to  enable  them  as  judges  to  legisla- 
tively determine  the  question  before  them.  Just  what  in- 
formation they  chose  to  obtain  on  the  subject,  and  what  mode 
they  would  adopt  in  obtaining  it,  was  discretionary  with  them. 
The  city  could  not  be  made  liable  for  any  error  or  mistake  in 
determining  the  location  of  the  engine-house,  nor  for  an  injury 
arising  from  the  method  used  to  obtain  competent  evidence 
on  the  subject.  If  the  act  was  within  the  chartered,  legal, 
corporate  powers  of  the  city,  it  was  an  act  of  a  public  character, 
legislative  and  discretionary,  and  for  the  manner  of  exercising 
such  a  power  the  city  could  not  be  made  liable. 

It  is  claimed  by  the  plaintiff  that  the  act  empowering  the 
city  to  introduce  water  conferred  special  privileges  on  the  de- 
fendants and  their  inhabitants,  and  is  one  from  which  the  city, 
in  its  corporate  character,  receives  special  benefits  in  the  way 
of  rents  and  tolls  for  the  use  of  the  water,  and  thereby  the 
duty  is  imposed  of  protecting  individuals  from  injury  arising 
from  a  negligent  use  of  the  privileges  so  conferred.  Conced- 
ing this  to  be  so,  it  does  not  appear  that  the  doctrine  has  any 
application  to  this  case.  The  act  from  which  the  injury  arose 
was  the  use  of  a  hydrant  with  hose  attached,  constructed  for 
use  in  extinguishing  fires,  and  under  the  control  of  the  fire 
department,  an  independent  branch  of  the  city  government. 
No  toll,  or  rent,  or  special  advantage  accrues  to  the  defendants 
in  their  corporate  capacity  for  the  use  of  the  hydrants  for  such 
purposes,  but  a  tax  is  laid  for  supporting  the  use.  For  the 
use  of  the  water  by  individuals,  for  domestic  and  other  pur- 
poses, an  annual  rent  is  paid  or  may  be  exacted.  The  use  of 
the  water  from  the  hydrants  is  a  public  use,  enjoyed  in  com- 
mon by  the  people,  and  from  which  the  city  in  its  corporate 
capacity  receives  no  special  advantage;  and  in  the  absence  of 
a  statute  giving  the  action,  the  defendants  cannot  be  made 
liable  for  a  neglect  of  duty  in  respect  to  such  public  use:  HUl 
V.  Boiton,  122  Mass.  344;  23  Am.  Rep.  332;  Parker  y.  Rutland, 
56  Vt.  224;  People  v.  Detroit,  28  Mich.  228,  237-239;  15  Am. 
Rep.  202;  2  Dillon  on  Municipal  Corporations,  sees.  966.  976, 
980,  981. 

The  local  character  of  the  public  expense  of  the  water-works, 
and  of  the  election  of  the  public  oflBcers  who  made  the  experi- 
mental use  of  the  hydrant  and  requested  it  to  be  made,  and 
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the  fact  that  the  extinguishment  of  fires  was  not  the  sole  pur- 
pose of  the  water-works,  are  immaterial,  because  the  use  com- 
plained of  was  made  in  the  exercise  of  no  other  power  than 
that  of  providing  at  the  public  expense  for  the  protection  of 
the  public  against  fire.  For  every  legal  purpose  of  this  case, 
the  use  complained  of  was  as  purely  public  as  it  would  have 
been  if  the  water-works  had  been  constructed  by  the  state,  at 
the  expense  of  the  state,  for  the  sole  purpose  of  use  by  state 
oflScers  in  the  extinguishment  of  fire  without  private  remuner- 
ation, and  the  experiment  had  been  made  by  state  ofiBcers,  legis- 
lative and  administrative,  in  their  consideration  of  the  location 
of  an  engine-house  to  be  built  by  the  state.  Of  the  use  of 
the  water-works  for  which  tolls  were  paid,  or  of  anything  done 
in  the  business  of  providing  for  it,  the  plaintiff  does  not  com- 
plain. Mere  division  of  the  state  government  into  general 
and  local  does  not  make  either  part  suable,  and  neither  part 
is  made  liable  for  its  uncompensated  transaction  of  the  public 
business  of  a  fire  department,  by  the  circumstance  that  it  is 
engaged  in  some  other  public  business,  the  expense  of  which 
is  borne  by  those  specially  benefited  by  it  instead  of  the  tax- 
payers. 

In  Aldrich  v.  Tripp,  11  R.  I.  141,  23  Am.  Rep.  434,  claimed 
as  an  authority  by  the  plaintiflf,  the  city  of  Providence  was 
held  liable  for  an  injury  arising  from  a  traveler's  horse  taking 
fright  at  a  stream  of  water  thrown  across  the  street  from  a 
hydrant  by  employees  of  the  water  commissioners.  The  de- 
cision goes  expressly  on  the  ground  that  the  commissioners, 
authorized  by  the  charter  granting  the  water-works,  were  not 
public  officers  but  agents  of  the  city,  and  that  the  hydrant 
was  not  being  used  for  a  public  purpose,  but  the  use  was  of 
a  part  of  the  city's  property,  from  which  a  special  benefit  was 
derived  by  the  city  in  its  corporate  capacity.  On  principle, 
and  by  a  very  great  weight  of  authority,  a  municipality  cannot 
be  made  liable,  in  the  absence  of  a  statute  giving  the  remedy, 
for  an  injury  arising  from  a  negligent  use  of  its  property,  from 
which  it  receives,  in  its  corporate  capacity,  no  special  benefit, 
or  from  a  negligent  use  of  its  property  by  its  oflBcers  not  act- 
ing as  agents  or  servants  of  the  corporation,  but  as  public 
officers  whose  duties  are  defined  by  general  Jaw.  On  the  facts 
stated,  a  case  is  not  made  which  entitles  the  plaintiff  to  re- 
cover. 

Case  discharged. 
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Municipal  Corporations.  —  In  the  absence  of  statute,  a  city  cannot  be 
held  liable  in  a  civil  action  for  injury  resulting  from  a  neglect  to  keep  ita 
streets,  highways,  or  bridges  in  repair:  ArkadelpJiia  v.  Windham,  49  Ark. 
139;  4  Am.  St.  Rep.  .32,  and  cases  collected  in  note  35;  nor  for  personal  in- 
juries occasioned  through  the  neglect  of  its  officers  to  properly  perform  their 
duties:  Chope  v.  CUy  of  Eureka,  78  Cal.  588;  12  Am.  St.  Rep.  113,  and  note; 
neither  is  a  city  liable  for  the  acts  of  highway  surveyors  or  the  men  employed 
.  by  them  engaged  in  the  performance  of  duties  imposed  upon  them  by  law  to 
repair  the  highways:  Pratt  v.  InhabitatUa  qf  Weymouth,  147  Mass.  246;  but 
see  Sjtrague  v.  Tripp,  13  R.  I.  38;  43  Am.  Rep.  11;  Aldrieh  v.  Tripp,  11  R.  I. 
141;  23  Am.  Rep.  434,  and  cases  in  foot-note. 

MxTKiciPALrriBs  ARX  NOT  T.TAWT.n  for  the  acta  of  officers  who  are  ap- 
pointed or  elected  in  obedience  to  a  statute  for  the  purpose  of  performing  a 
public  service,  and  from  whose  acta  the  municipality  does  not  derive  any 
special  benefit  in  its  corporate  capacity:  McaenuUan  v.  Mayor,  62  N.  Y.  160; 
20  Am.  Rep.  468,  and  cases  cited  in  note  474;  compare  Mtad  v.  N«w  Haveut. 
40  Conn.  72;  16  Am.  Rep.  14. 


Sawyer  v.  Manohbstbr  and  Kbene  R.  R.  Co, 

[62  Nsw  Hampshirb,  1S5.J 

Municipal  Corporations  —  Towns  —  Conclusivbnkss  of  Ricord.  —  The 
record  made  by  the  town  clerk  is  conclusive  of  the  ^ts  therein  stated, 
not  only  upon  the  town,  but  upon  all  the  world,  so  long  as  it  stands  aa 
the  record.  It  is  the  only  competent  evidence  of  a  vote  of  the  town; 
and  it  cannot  be  amended  according  to  the  truth,  to  the  destruction  of 
rights  acquired  by  one  relying  upon  it  in  good  faith,  without  notice  of 
the  error. 

Amsndhknts  of  Record  Which  Affkct  VsgrKD  Rights  of  Third  Par- 
tus, or  where  injustice  will  be  done  to  any  one,  cannot  properly  be 
allowed;  and  no  reason  exists  for  exempting  towns  from  the  operation 
of  this  rule. 

Municipal  Corporations  —  Action  of  Town  upon  Quxstion  of  Grant- 
INQ  Aid  to  Build  Railroad.  —  Under  an  article  in  the  warrant  for  a 
town-meeting  ' '  to  see  what  sum  of  money  the  town  will  vote  to  raise 
and  appropriate  as  a  gratuity  "  to  a  railroad  company,  to  build  a  rail- 
road, "  said  road  to  be  completed  on  or  before  "  a  day  specified,  the  town 
may  lawfully  vote  a  gratuity  upon  condition  that  the  road  "be  com- 
pleted in  a  reasonable  time." 

Foreign  attachment,  the  plaintiflFs  therein  claiming  to 
charge  the  trustee,  the  town  of  Hancock,  for  the  amount  of 
five  per  cent  on  the  appraised  valuation  of  the  town  for  the 
year  1874.  The  warrant  for  a  town-meeting,  held  January 
25,  1875,  contained  the  following  article:  "Second,  to  see 
what  per  cent  of  its  last  valuation,  or  what  sum  of  money, 
the  town  will  vote  to  raise  and  appropriate  as  a  gratuity 
to  the  Manchester  and  Keene  Railroad  Company,  if  it  will 
build   a   railroad,    with    suitable   depots,   at  the  village,   or 
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within  one  half  mile  of  the  town  hall  in  said  town,  said 
road  to  be  completed  on  or  before  the  first  day  of  January, 
1878."  The  town  clerk  recorded  the  vote  of  the  town  under 
this  article  as  follows:  "Voted  on  the  second  article  of  the 
warrant  to  raise  five  per  cent  of  the  present  valuation  of 
said  town  of  Hancock  as  a  gratuity  to  the  Manchester  and 
Keene  railroad,  if  the  company  will  build  and  complete  a 
railroad  into  the  village,  or  within  one  half  mile  of  the  town 
hall  in  said  Hancock,  with  suitable  depots  for  the  convenience 
of  its  inhabitants  and  the  public."  At  a  meeting  of  the  di- 
rectors of  the  railroad  company,  held  December  14,  1875,  they 
*' voted  to  accept  and  approve  the  action  of  the  treasurer  of 
this  company  in  accepting  the  gratuity  voted  by  the  citizens 
of  the  town  of  Hancock  to  aid  the  construction  of  the  Man- 
chester and  Keene  railroad."  At  September  term,  1878,  and 
about  one  year  after  this  suit  was  brought,  it  was  ordered  by 
the  court,  upon  the  application  of  the  trustee,  that  the  record 
of  the  vote  be  amended  by  adding  thereto  the  words,  "and 
complete  the  road  on  or  before  the  first  day  of  January,  1878." 
To  this  order  the  plaintiffs  excepted.  The  road  was  in  fact 
completed  and  opened  for  public  travel  August  14,  1878.  An 
opinion  in  favor  of  the  plaintiflfs  was  announced  at  March 
adjourned  term,  1879,  and  the  trustee  moved  for  a  rehearing, 
upon  the  ground  that  the  amendment  asked  was  properly 
allowed,  and  that  the  vote  as  recorded  could  not  be  taken 
under  said  second  article  in  the  warrant. 

0.  Y.  Sawyer  and  Sawyer,  Jr.,  Chase  and  Streeter,  and  C.  H. 
Burns,  for  the  plaintiffs. 

C.  R.  Morrison,  Stevens  and  Parker,  and  A.  W.  Sawyer,  for 
the  trustee. 

Carpenter,  J.  It  must  be  taken,  for  the  purposes  of  the 
case,  that  the  defendants  built  and  completed  the  railroad, 
relying  in  good  faith  upon  the  vote  of  the  town  as  originally 
recorded  by  the  town  clerk,  but  that  the  actual  vote  was  as 
expressed  in  the  amendment  of  the  record  allowed  by  the 
court.  The  question  of  chief  importance  is,  whether  the 
amendment  can  be  properly  allowed  against  the  objection  of 
the  plaintiffs,  and  without  the  defendants'  consent. 

Towns  have  frequent  occasion  to  transact  business  which 
their  ordinary  ofl&cers  have  no  power  to  perform,  and  which 
can  be  done  only  by  direct  corporate  action,  or  by  special 
agents  under  authority  conferred  by  such  action:  Gen,  Laws, 
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c.  37;  Underhill  v.  Gibson,  2  N.  H.  352;  9  Am.  Dec.  82;  Ando- 
ver  V.  Grafton,  7  N.  H.  298;  Carlton  v.  Bath,  22  Id.  559;  Rich 
V.  Errol,  51  Id.  350. 

Direct  corporate  action  must  be  taken  by  vote  in  open  town- 
meeting,  and  a  majority  controls.  The  votes  may  be  so  nearly 
equally  divided,  that,  with  or  without  polling,  it  is  difficult  to 
determine  with  certainty  what  is  the  voice  of  the  town,  and 
the  party  declared  defeated  may  honestly  believe  the  declara- 
tion erroneous,  as  it  possibly  may  be  in  fact.  Motions  and 
resolutions  are  not  always  presented  in  writing,  and  they  may 
be  amended  in  various  particulars  before  their  final  adoption. 
The  exact  language  in  which  they  are  expressed  is  generally 
material  and  important.  If,  whenever  the  action  of  the  town 
is  put  in  issue,  it  were  left  to  be  determined  on  the  testimony 
of  those  present  at  the  meeting,  in  many  cases  it  could  never 
be  ascertained  with  reasonable  certainty;  the  transaction  of 
business  dependent  upon  it  would  be  impracticable,  and  in  all 
cases  the  inconvenience  would  be  intolerable.  For  this  rea- 
son, among  others,  the  law  provides  that  in  every  town-meeting 
there  shall  be  two  officers  sworn  to  the  faithful  discharge  of 
their  duties,  —  a  moderator,  who  is  required  to  "make  a  pub- 
lic declaration  of  all  votes  passed"  (Gen.  Laws,  c.  39,  sec.  3), 
and  a  town  clerk,  who  is  required  to  "  record  all  votes  passed 
by  the  town":  Id.,  c.  40,  sec.  1.  The  record  made  by  the 
clerk  is  conclusive  of  the  facts  therein  stated,  not  only 
upon  the  town,  but  upon  all  the  world,  so  long  as  it  stands  as 
the  record.  Its  accuracy  cannot  be  drawn  in  question  col- 
laterally. It  can  be  contradicted  or  impeached  only  in  pro- 
ceedings instituted  directly  for  the  j  urpose,  and  to  the  end 
that  it  may  be  corrected.  So  long  as  it  is  in  existence,  and 
can  be  produced,  it  is  the  only  competent  f^vidence  of  the 
action  of  the  town.  If  it  is  destroyed  or  lost,  parol  evidence 
may  be  received  to  show  what  it  was,  but  not  to  prove  what 
the  vote  was,  except  in  so  far  as  such  proof  may  tend  to  estab- 
lish the  contents  of  the  record:  Pickering  v.  Pickering,  11  N.  H. 
144;  Greeley  v.  Quimby,  22  Id.  335;  Harris  v.  School  District, 
28  Id.  66;  Orford  v.  Benton,  36  Id.  403;  Farrar  v.  Fessenden, 
39  Id.  268;  Hampstead  v.  Plaistow,  49  Id.  96;  Monadnock  Rail- 
road V.  Peterborough,  49  Id.  294;  Bell  v.  Pike,  53  Id.  473;  Hill 
V.  Goodwin,  56  Id.  441;  Sazton  v.  Nimms,  14  Mass.  320; 
Thayer  v.  Stearns,  1  Pick.  112;  Taylor  v.  Henry,  2  Id.  397; 
Manning  v.  Gloucester,  6  Id.  6;  School  District  v.  Afherton,  12 
Met.  105;  Mayhew  v.   Gay  Head,  13  Allen,   129;  Morrison  v. 
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Lawrence,  98  Mass.  219;  Andrews  v.  Boyhston,  110  Id.  214; 
Halleck  V.  Boylston,  117  Id.  469;  Moor  y.  Newfield,  4  Me.  44; 
Samia  v.  King,  40  Conn.  304,  305;  People  v.  Adams,  9  Wend. 
833;  People  v.  Zeyst,  23  N.  Y.  140. 

It  is  immaterial  whether  the  clerk  in  making  the  record  act 
as  the  agent  of  the  town,  or  as  a  public  officer  in  the  per- 
formance of  a  duty  imposed  by  law.  At  any  time  before  the 
rights  of  third  persons  have  attached,  a  town  may  rescind  its 
votes,  or  the  record  thereof,  if  erroneous,  may  be  amended  in 
accordance  with  the  facts;  but  votes  cannot  be  rescinded  to 
the  prejudice  of  rights  which  have  accrued  under  them: 
Mitchell  v.  Brown,  18  N.  H.  316;  Pond  v.  Negus,  3  Mass.  230; 
3  Am.  Dec.  131;  Damon  v.  Oranby,  2  Pick.  345;  Nelson  v. 
Milford,  7  Id.  18;  Hunneman  v.  Grafton,  10  Met.  454;  With- 
ington  v.  Harvard,  8  Cush.  66;  Hall  v.  Holden,  116  Mass. 
172;  Curnen  v.  Mayor,  79  N.  Y.  511;  1  Dillon  on  Municipal 
Corporations,  sees.  228,  232,  and  cases  cited.  The  question 
now  is,  whether  the  court  can  properly  permit  the  erroneous 
record  to  be  amended  according  to  the  truth,  to  the  destruc- 
tion of  rights  acquired  under  it  in  good  faith,  without  notice 
of  the  error.  Mistakes  are  inevitable,  and  their  causes  nu- 
merous. Considering  the  noise  and  confusion  not  infrequent 
in  town-meetings,  the  liability  of  the  moderator  to  misunder- 
stand motions  verbally  submitted,  or  to  err  in  declaring  the 
result;  of  the  clerk  to  mistake  the  declaration  of  the  moder- 
ator; to  misconceive  the  motion  or  the  amendments  adopted; 
or  to  fail  to  recollect  or  to  record  the  exact  language,  —  the 
wonder  is  that  errors  are  not  more  frequent. 

To  permit  the  record  to  be  altered  or  amended  in  accordance 
with  facts  found  upon  the  testimony  of  witnesses,  after  in- 
dividuals have  dealt  with  the  town  and  invested  their  money, 
or  performed  labor  upon  the  faith  of  the  vote  as  recorded, 
would  produce  the  same  mischief  as  if  no  record  were  required. 
No  one  could  safely  engage  in  transactions  with  a  town,  or 
with  its  special  agents,  without  first  ascertaining  the  accuracy 
of  the  record.  In  attempting  to  do  this,  the  same  difficulty 
would  be  met  as  if  there  were  no  record.  An  appeal  to  the 
recollection  of  those  who  were  present  when  the  vote  was 
passed  would  generally  afford  the  only  means  by  which  its 
truthfulness  could  be  tested.  The  officers  of  the  meeting 
might  pronounce  it  correct,  but  their  recollection  would  be  no 
more  authoritative,  and  might  be  no  more  reliable,  than  that 
of  others.     Should  every  person  present  be  consulted,  and 
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concur  in  declaring  the  record  right,  the  assurance  that  it 
would  not  be  shown  to  be  incorrect  when  long  afterward  the 
town  should  be  called  upon  to  perform  its  contract  might  not 
be  materially  fortified.  They  might  all  be  mistaken,  and, 
with  memories  subsequently  refreshed  by  circumstances,  re- 
member that  they  were  mistaken.  The  possibility  of  such 
unanimity,  both  in  the  error  and  in  its  correction,  is  doubt- 
less remote;  but  the  mischief  arising  from  the  not  improbable 
conflict  of  recollection  would  be  little  less.  Men  naturally 
and  unconsciously  incline  to  believe  what  they  wish  to  be- 
lieve,— what  it  is  for  their  interest  that  the  truth  should  be. 
The  most  intelligent,  conscientious,  and  disinterested  witness 
to  long-past  transactions  often  finds  it  diflBcult,  if  not  impos- 
sible, to  distinguish  inference  from  recollection, — to  separate 
facts  which  he  comes  to  by  a  process  of  reasoning  from  those 
which  he  remembers,  —  and,  if  his  personal  interests  are  con- 
cerned, is  not  unlikely  to  reach  a  conviction  that  he  recollects 
what  in  truth  he  only  argues  or  infers  from  other  facts  must 
have  existed. 

For  these  and  various  other  causes,  the  weight  of  procurable 
testimony  might  often  be  against  the  verity  of  the  record  when 
brought  in  issue  long  after  the  transaction  dependent  upon  it, 
although  at  the  time  of  the  transaction  its  accuracy  was  con- 
firmed by  all  the  obtainable  evidence.  In  all  cases,  the  essen- 
tial element  of  certainty  would  be  wanting.  Although  the 
town's  recorded  vote  should  authorize  the  selectmen  or  special 
agents  to  borrow  money,  to  employ  counsel,  or  to  buy  or  sell 
a  town  farm,  should  provide  for  the  funding  of  its  debt,  the 
establishment  of  a  library,  park,  or  cemetery,  the  publication 
of  an  early  history  of  the  town,  the  erection  of  a  monument,  or 
for  any  other  thing  within  its  power  (Gen.  Laws,  c.  37),  no 
one  could  lend  his  money,  act  as  counsel,  buy  of  or  sell  to  the 
town  a  farm,  publish  a  town  history,  erect  a  monument,  or 
render  other  services  apparently  warranted  by  the  vote,  with  a 
certainty  that  he  could  hold  the  property  he  bought,  recover 
the  money  he  lent,  the  stipulated  consideration  for  the  prop- 
erty he  sold,  or  compensation  for  his  services,  and  by  no  care 
and  prudence  on  his  part  could  he  make  it  certain.  After  the 
most  painstaking  and  exhaustive  examination  in  his  power  to 
make,  his  rights  would  still  depend  on  the  uncertain  result  of 
a  future  judicial  finding  of  what  the  town's  vote  actually  was, 
to  be  made  necessarily  upon  the  direct  testimony  of  more 
or  less   hostile  witnesses,  in   connection  with  the  evidence 
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aflforded  by  surrounding  circumstances,  and  finally  determined 
Jby  a  balance  of  the  probabilities.  Such  a  state  of  things  would 
he  as  damaging  to  the  corporations  as  to  the  individuals  deal- 
ing with  them;  as  detrimental  to  the  public  welfare  as  to  pri- 
vate rights:  Saxton  v.  Nimms,  14  Mass.  320,  321;  People  v. 
Zeyst,  23  N.  Y.  145,  146.  It  makes  no  substantial  difference 
whether  the  record  may  be  impeached  or  modified  by  means 
of  an  amendment  founded  upon  extrinsic  evidence,  or  by  such 
evidence  without  an  amendment;  the  practical  result  in  each 
case  is  the  same.  A  record  not  conclusive  until  it  is  proved 
to  be  right,  not  reliable  unless  it  is  shown  to  be  correct,  would 
be  no  better  than  no  record,  and  its  tendency  to  mislead  might 
make  it  worse  than  none.  In  the  language  of  Ladd,  J.,  in 
Bell  V.  Pike,  53  N.  H.  478:  "For  all  the  practical  uses  of  a 
record,  it  is  no  record  at  all.  It  lacks  the  fundamental  attri- 
bute of  verity,  without  which  the  first  and  most  important 
definition  of  a  record  is  not  answered.  It  cannot  form  the 
basis  of  action  anywhere,  or  for  any  purpose.  It  leaves  the 
truth  to  be  ascertained  by  an  investigation  of  the  antecedent 
facts  upon  which  it  purports  to  be  based,  as  much  as  if  noth- 
ing had  been  written."  The  law  requires  a  record  to  the  end 
that  those  who  may  be  called  to  act  under  it  may  have  no  oc- 
casion to  look  beyond  it;  to  avoid  the  mischief  of  leaving  mu- 
nicipal corporate  action  to  be  proved  by  parol  evidence;  to 
make  it  certain  that  rights  which  have  accrued  under  such 
action  shall  not  be  destroyed  or  affected  by  the  always  fallible 
and  often  wholly  unreliable  recollection  of  witnesses,  however 
truthful  and  intelligent  they  may  be.  For  similar  reasons, 
the  law  requires  conveyances  of  land,  wills,  certain  contracts, 
and  legislation  to  be  in  writing. 

When  a  town,  by  its  corporate  vote,  makes  an  offer  or  prop- 
osition, to  be  accepted  or  rejected  by  a  person  at  his  pleasure, 
fiubstantial  reasons  might  be  given  for  requiring  it  to  see,  at 
its  peril,  that  the  proposition  is  correctly  stated  in  the  record, 
and  for  holding  that  after  the  recorded  offer  is  accepted  and 
acted  upon,  the  town  is  estopped  from  amending  it,  or  from 
availing  itself  of  an  amendment  made  according  to  the  fact: 
New  Haven  etc.  R.  R.  Co.  v.  Chatham,  42  Conn.  465.  How- 
ever this  may  be,  and  conceding  that  a  town  is  no  more  re- 
fiponsible  for  the  action  of  the  clerk  than  is  any  person  whose 
interests  may  be  affected  by  the  record,  there  is  no  reason  why 
towns  should  stand  in  a  more  favorable  position  in  respect  to 
Amendments  than  individuals  who  deal  with  them,  or  have 
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occasion  to  act  on  the  faith  of  the  record.  Amendments  of  the 
record  upon  which  a  tax  title  is  founded,  of  levies  upon  execu- 
tion, or  of  a  sheriff's  return,  are  not  allowed,  as  against  prior 
purchasers  of  the  property  in  question  for  a  valuable  consid- 
eration in  good  faith,  and  without  notice  express  or  implied, 
of  the  facts  sought  to  be  introduced  into  the  record:  Gibson  v. 
Bailey,  9  N.  H.  168;  Whittier  v.  Varney,  10  Id.  291;  Bean  v. 
Thompson,  19  Id.  294;  49  Am.  Dec.  154;  Cass  v.  Bellows,  31 
N.  H.  511;  64  Am.  Dec.  347;  Avery  v.  Bowman,  39  N.  H.  393; 
Derry  Bank  v.  Webster,  44  Id.  264;  Jaqnith  v.  Putney,  48  Id. 
138;  Williams  v.  Brackett,  8  Mass.  240;  Emerson  v.  Upton,  9 
Pick.  167;  Johnson  v.  Day,  17  Id.  106;  Hovey  v.  Wait,  17  Id. 
196;  Freeman  v.  Paul,  8  Me.  260;  14  Am.  Dec.  237;  Means  v. 
Osgood,  7  Me.  146.  And,  generally,  amendments  are  not  al- 
lowed to  affect  the  vested  rights  of  third  parties,  or  where  in- 
justice will  be  done  to  any  one:  Chamberlain  v.  Crane,  4  N.  H. 
115;  Goodwin  v.  Smith,  4  Id.  29;  Bowman  v.  Stark,  6  Id.  459; 
Smith  V.  Moore,  17  Id.  384;  Wendell  v.  Mugridge,  19  Id.  109; 
Baker  v.  Davis,  22  Id.  27.  No  reason  has  been  assigned,  and 
none  is  perceived,  for  exempting  towns  from  the  operation  of 
the  general  rule.  These  considerations  afford  a  sufl&cient  an- 
swer (if  there  were  no  other)  to  the  suggestion  that  "  no  decis- 
ion has  been  produced  which  goes  to  the  extent  of  holding  the 
town  estopped  from  having  the  record  put  right  merely  be- 
cause it  has  been  trusted  to  and  acted  upon."  New  Haven  etc. 
R.  R.  Co.  V.  Chatham,  42  Conn.  465,  was  an  application  for  a 
mandamus  to  compel  the  defendant  town  to  guarantee  certain 
bonds  issued  by  the  plaintiffs.  In  1871,  the  legislature  au- 
thorized the  town  to  guarantee  the  bonds,  "provided,  however, 
that  at  any  town-meeting  called  for  acting  under  the  provis- 
ions of  this  resolution,  the  vote  upon  the  question  of  guarantee- 
ing said  bonds  of  said  railroad  company  shall  be  taken  by 
ballot."  At  a  meeting  called  for  the  purpose,  October  14, 1871, 
a  resolution  inserted  in  the  warning,  directing  the  selectmen 
to  guarantee  the  bonds  on  certain  conditions,  was  adopted. 
The  vote  was  not  taken  by  ballot,  and  was  recorded  as  fol- 
lows: "Voted,  that  the  resolution  prescribed  in  the  warning 
be  adopted.  Yes,  178.  No,  86."  The  plaintiffs,  in  good  faith, 
relying  upon  the  recorded  vote,  and  without  notice  that  it  was 
not  taken  by  ballot,  made  contracts  for  building  their  road, 
issued  the  bonds,  and  delivered  them,  together  with  an  order 
on  the  defendants  for  the  guaranty,  to  the  contractors,  who  in 
like  good  faith  received  them,  performed  work,  furnished  m«- 
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terials,  and  expended  money  in  reliance  upon  the  promised 
guaranty.  In  November,  1874,  after  the  plaintiffs  had  fully 
performed  the  conditions  stated  in  the  resolution,  and  the  de- 
fendants' selectmen  had  refused  to  execute  the  guaranty,  this 
application  was  filed.  The  superior  court,  at  the  April  term, 
1875,  upon  the  petition  of  an  inhabitant  of  the  town,  ordered 
the  record  of  the  vote  to  be  amended  by  making  to  it  this  ad- 
dition: "  Said  vote  was  taken  by  a  division  of  the  house  and  a 
count,  and  not  by  ballot."  The  defendants  were  held  estopped 
from  claiming  that  the  vote  was  not  taken  by  ballot,  or  from 
availing  themselves  of  the  amendment  ordered  by  the  superior 
court,  and  a  peremptory  mandamus  was  granted:  See  also  Moore 
V.  Mayor  etc.  of  New  York,  73  N.  Y.  238;  29  Am.  Rep.  134. 

The  building  and  completion  of  the  railroad  upon  the  faith 
of  the  recorded  vote,  and  according  to  its  provisions,  consti- 
tuted a  contract  executed  on  the  part  of  the  defendants,  as 
where  a  reward  is  offered  upon  certain  conditions,  and  an 
individual  relying  upon  the  offer  performs  the  conditions: 
Janvrin  v.  Exeter,  48  N.  H.  83;  2  Am.  Rep.  185.  It  is  as  if 
the  defendants  and  the  town  had  executed  a  written  agree- 
ment,— the  defendants  to  build  the  railroad  in  the  time  and 
manner  expressed  by  the  vote,  and  the  town  in  consideration 
thereof  to  pay  the  sum  stated, — and  the  defendants  had  per- 
formed their  part  of  the  contract.  In  an  action  brought  by 
them  to  recover  the  money,  parol  evidence  could  not  be  re- 
ceived to  show  that  a  stipulated  condition  was  omitted  by  mis- 
take of  one  party,  or  even  of  both,  or  in  any  way  to  contradict 
or  modify  the  terms  of  the  agreement.  If  the  writing  did  not 
express  the  actual  contract,  the  only  remedy  would  be  by  bill 
in  equity  to  reform  it. 

In  Chamberlain  v.  Dover,  13  Me.  466,  29  Am.  Dec.  517,  and 
Turnpike  v.  Pomfret,  20  Conn.  590,  the  only  cases  cited  as 
holding  that  an  amendment  may  be  properly  allowed  in  such 
a  case  as  this,  it  does  not  distinctly  appear  that  the  plaintiffs 
acted  upon  the  faith  of  the  original  record,  or  that  they  did 
not  know  the  facts  to  be  as  stated  in  the  amendment.  The 
amendment  was  made  by  the  clerk  of  his  own  motion.  The 
court  held  that,  acting  at  his  peril,  he  might  properly  do  so; 
that  the  amended  record  must  be  taken  to  be  the  true  one,  and 
conclusive  of  the  facts,  until,  if  false,  corrected  in  proceedings 
instituted  for  the  purpose.  It  has  never  been  held  in  this 
state  that  the  clerk  may  amend  the  record,  except  under  the 
direction  of  the  court,  and  upon  &  showing  that  justice  requires 
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it:  Gibson  v.  Bailey,  9  N.  H.  176;  Low  v.  Pettengill,  12  Id.  337; 
Cassv.  Bellows,  31  Id.  501;  64  Am.  Dec.  347;  Pierce  v.  Rich- 
ardson, 37  N.  H.  311. 

The  position  that  the  vote  as  recorded  could  not  be  taken 
under  the  article  in  the  warrant;  that  the  town  could  only 
vote  to  dismiss  it,  or  to  give  a  greater  or  a  less  per  cent  of  its 
valuation  upon  the  precise  conditions  and  limitations  ex- 
pressed in  the  article, — cannot  be  sustained.  The  statute 
requires  that  "the  subject-matter  of  all  business  to  be  acted 
upon  shall  be  distinctly  stated  in  the  warrant":  Gen.  Laws,  c. 
38,  sec.  2.  The  purpose  of  the  requirement  is  to  inform  the 
inhabitants  of  the  business  upon  which  they  are  called  to  act  in 
the  meeting,  —  "to  bring  before  the  town  substantially  and  in- 
telligently the  subject  with  which  it  has  to  deal":  Tucker  y. 
Aiken,  7  N.  H.  113,  125,  126;  Pittsburg  v.  Danforth,  56  Id. 
272;  Matthews  v.  Westborough,  131  Mass.  523.  Here  the  mat- 
ter to  be  acted  upon  was  the  question  of  aiding  the  defendant 
to  build  its  railroad:  Gen.  Stats.,  c.  34,  sec.  16.  The  town 
might  grant  its  aid  upon  such  terms  as  it  saw  fit.  If  the 
limitations  expressed  in  the  article  had  been  omitted,  all  or 
any  part  of  them  might  have  been  incorporoted  in  the  vote. 
Their  insertion  did  not  preclude  the  town  from  rejecting  them, 
or  from  granting  aid  upon  other  and  diflferent  conditions.  A 
vote  to  built  a  town  hall  thirty  feet  by  fifty,  under  an  article 
to  see  if  the  town  will  build  one  forty  feet  by  sixty,  might  as 
well  be  held  unwarranted:  Converse  v.  Porter,  45  N.  H.  395; 
Child  V.  Colburn,  54  Id.  71;  Pittsburg  v.  Danforth,  supra]  Haven 
V.  Lowell,  5  Met.  35;  Hadsell  v.  Hancock,  3  Gray,  526;  Sher- 
man  v.  Torrey,  99  Mass.  472;  Reed  Y.Acton,  117  Id.  384,  390; 
Wood  V.  Jewell,  130  Id.  270;  Bartlett  v.  Kinsley,  15  Conn.  332. 

It  is  urged  that  the  language  of  the  article  in  connection 
with  that  of  the  vote  was  of  itself  suflficient  to  put  the  defend- 
ants upon  inquiry,  and  that  they  are  therefore  chargeable 
with  notice  of  the  error  in  the  record.  It  is  not  perceived  how 
anything  contained  in  the  article  could  naturally  or  legiti- 
mately tend  to  show,  or  lead  to  a  suspicion,  that  the  record  of 
a  vote  which  could  lawfully  and  properly  be  taken  under  it 
was  erroneous;  how  the  absence  in  the  record  of  a  clause  in 
the  article,  which  for  good  reasons  might  properly  be  rejected, 
is  calculated  to  lead  to  the  inference  that  it  was  erroneously 
omitted.  The  recorded  vote  provided  for  the  gratuity  in  case 
the  road  should  be  completed  in  a  reasonable  time,  which 
might  be  longer  or  shorter  than  the  time  mentioned  in  the 
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article.  It  was  the  same  in  legal  effect  as  if  the  words  "to  be 
completed  in  a  reasonable  time"  had  been  added  to  the  record. 
For  adopting  this  limitation  rather  than  that  specified  in  the 
article,  or  any  other  fixed  and  definite  time,  the  town  might 
have  satisfactory  reasons.  It  was  not  so  extraordinary,  un- 
reasonable, or  unnatural  action  as  upon  its  face  to  excite  sus- 
picion that  it  could  not  have  been  taken. 

It  is  suggested  that  the  granting  of  the  amendment  rested 
in  the  discretion  of  the  presiding  justice  who  allowed  it,  and 
that  the  question  of  discretion  is  not  reserved,  and  cannot  be 
revised.  Whether  upon  the  facts  stated  the  amendment  can 
be  allowed,  is  a  question  of  law;  if  it  can,  whether  justice  re- 
quires that  it  should  be,  is  a  question  of  fact  to  be  determined 
at  the  trial  term.     The  first  question  only  has  been  considered. 

Motion  for  rehearing  denied. 

Conclusiveness  oj  the  Records  of  Town-meetings  and  Othee  Cor« 
PORATiON  or  Corporations,  and  the  Power  to  Amend  the  Same.  —  It 
has  been  long  and  well  settled  that  the  records  of  public  or  municipal  cor- 
porations are  properly  admissible  in  evidence  generally  to  prove  facts  stated 
in  them.  And  among  the  records  so  admissible  are  the  books  of  record  of  the 
transactions  of  towns,  city  councils,  and  other  municipal  bodies:  Bex  v. 
Motheraall,  1  Strange,  93;  Denning  v.  Roome,  6  Wend.  661;  Weith  v.  City  qf 
Wilmington,  68  N.  C.  24;  Oreenjield  v.  Camden,  74  Me.  56.  And  the  doctrine 
that  where  there  is  a  record  it  cannot  be  added  to  or  varied  by  parol,  but 
the  record  will  be  deemed  to  be  evidence  of  all  that  was  done,  and  that  noth- 
ing  more  was  done,  is  well  sustained  by  authority:  Hutchinson  v.  Pratt,  11 
Vt.  402;  Moor  v.  Newjeld,  4  Me.  44;  Gilbert  v.  New  Haven,  40  Conn.  102. 
The  rule  is,  if  the  law  requires  the  evidence  of  a  transaction  to  be  in  writing, 
oral  evidence  cannot  be  substituted  for  that,  so  long  as  the  writing  exists 
and  can  be  produced,  and  this  rule  applies  as  well  to  the  transactions  of 
municipal  bodies  as  to  those  of  individuals:  People  v.  Zeyat,  23  N.  Y.  140; 
Pierce  v.  Wright,  45  How.  Pr.  1;  People  v.  Mitdiell,  45  Barb.  208;  Oioings  v. 
Speed,  5  Wheat.  420;  Oaither  v.  Tax  Collector,  40  La.  Ann.  362.  It  is  ac- 
cordingly  held  that  the  record  of  the  proceedings  of  a  town  meeting  is  con- 
clusive in  relation  to  all  business  there  transacted,  and  cannot  be  varied  or 
controlled  by  parol  evidence:  People  v.  Zeyst,  23  N.  Y.  140;  and  this  general 
rule  applies  also  to  the  records  of  parishes,  school  districts,  and  similar  or* 
ganizations:  Halleck  v.  Boylston,  117  Mass.  469;  Andrews  v.  BoyUton,  110  Id. 
214;  Morrison  v.  City  of  Lawrence,  98  Id.  219.  Thus  where  the  records  of  a 
school  district  show  that  the  district  voted  to  authorize  their  clerk  to  call 
and  warn  "  their  annual  meetings,"  it  is  not  competent  to  prove  by  parol  evi- 
dence that  the  real  vote  of  the  district  was  to  authorize  the  clerk  to  call  and 
warn  "  all "  district  meetings:  Third  School  District  v.  Atherion,  12  Met.  105; 
and  to  the  same  effect,  see  Eddy  v.  Wilson,  43  Vt.  362;  Cameron  v.  School  Dis- 
trict, 42  Id.  507.  So  in  Louisiana,  the  proceedings  of  police  juries  must  be 
kept  in  writing,  and  the  minutes  of  their  proceedings  make  up  a  public 
record  imparting  absolute  verity,  and  they  cannot  be  attacked  or  contradicted 
In  a  collateral  action  to  which  the  board  are  not  made  parties:  State  t.  Sim- 
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tnons,  40  La.  Ann.  758;  and  the  same  is  true  of  the  official  minutes  of  th« 
board  of  levee  commissioners:  Oaither  v.  Tax  Collector,  40  La.  Ann.  362;  and 
the  general  rule  is  asserted,  that  parol  evidence  in  a  collateral  action  can- 
not be  received  to  contradict  the  records  of  a  public  corporation  which  are 
required  by  law  to  be  kept  in  writing,  or  to  show  a  mistake  in  the  matters 
therein  recorded:  Id.;  and  see  Lexington  v.  Headley,  5  Bush,  508;  Oilberi  t. 
New  Haven,  40  Conn.  102;  Cabot  v.  BrUt,  36  Vt.  349.  And  it  is  held  that  the 
records  of  one  county  cannot  be  impeached  collaterally  by  the  introduction  of 
the  records  of  another  county:  Bradbury  v.  Benton,  69  Me.  194. 

But  while  the  proceedings  of  municipal  bodies,  which  are  required  to  be 
recorded,  must,  as  a  general  rule,  be  proved  by  the  record,  yet  a  distinction 
is  sometimes  made  between  evidence  to  contradict  facts  stated  in  the  record, 
and  evidence  to  show  facts  omitted  from  the  record.  And  in  the  latter  class 
of  cases  parol  evidence  has  been  held  admissible,  unless  the  statute  expressly 
and  imperatively  requires  the  same  to  appear  of  record,  and  makes  the  record 
the  only  evidence  thereof:  See  United  States  Bank  v.  Dandridge,  12  Wheat. 
69,  74;  United  States  v.  Fillebrovm,  7  Pet.  28;  Langsdale  v.  Boynton,  12  Ind. 
467.  In  one  case  the  court  sustained  the  admission  of  parol  testimony  as  a 
means  of  establishing  in  part  the  passage  of  an  ordinance.  It  was  decided 
that  where  a  city  fails  to  provide  any  book  for  the  record  of  its  ordinances, 
but  its  ordinances,  after  their  passage  and  approval,  are  placed  and  kept  on 
file  in  the  office  of  the  city  clerk,  and  a  third  party  obtains  a  duly  certified 
copy  of  an  ordinance  so  placed  and  kept  on  file,  and  acts  in  good  faith  upon 
such  ordinance,  and  is  induced  partly  thereby  to  make  large  expenditure  of 
money,  in  a  subsequent  controversy  between  the  city  and  such  third  parties 
or  their  assigns,  the  rule  of  equitable  estoppel  will  apply  to  the  city,  and  the 
due  passage  and  existence  of  said  ordinance  may  be  shown  by  parol  testi- 
mony: City  of  Troy  v.  Atchison  etc.  R.  R.  Co.,  11  Kan.  519;  13  Id.  70;  and 
see  Hutddnson  v.  Pratt,  11  Vt.  402.  So  where  the  records  of  a  municipal 
corporation  were  kept  in  an  imperfect  manner,  and  there  was  no  written  evi- 
dence in  existence  to  show  the  adoption  by  the  city  council  of  a  resolution 
authorizing  certain  work  to  be  done,  it  was  held  that  parol  evidence  was  ad- 
missible to  prove  the  passage  of  such  resolution:  Ross  v.  City  of  Madison,  1 
Ind.  281;  and  see  O'Mally  v.  McGinn,  53  Wis.  353;  Darlington  v.  Common- 
wealth,  41  Pa.  St.  68.  In  Ohio,  the  records  of  municipal  corporations  are  not 
regarded  to  be  of  that  absolute  verity  that  any  person  shall  be  estopped  to 
show  the  truth  in  consequence  of  any  matter  which  they  contain:  Wester- 
haven  V.  CUvt,  5  Ohio,  136;  Reynolds  v.  Schweine/iis,  27  Ohio  St.  312.  And  in 
the  absence  of  any  statutory  provision  to  the  effect  that  the  proceedings  of 
a  municipal  body  can  only  be  proved  by  written  evidence,  such  proceedings 
may  be  proved  by  parol  evidence:    White  v.  State,  69  Ind.  273. 

It  is  held  that  the  books  of  account  of  a  municipal  corporation,  kept  by  the 
proper  officer,  are  prima  facie  evidence  of  the  facts  therein  stated,  and  are 
competent  to  charge  the  corporation.  Entries  in  such  books  are  not,  how- 
ever, conclusive,  but  are  subject  to  parol  explanation:  St.  Louis  Oat  Light 
Co.  V.  St.  Louis,  11  Mo.  App.  55;  84  Mo.  202;  and  it  has  been  held  that  such 
entries  are  not  competent  evidence  on  behalf  of  the  corporation:  Eraser  v. 
Charleston,  8  S.  C.  318. 

The  records  or  minutes  of  the  doings  of  private  corporations,  when  regu- 
larly kept  by  the  proper  officer,  or  by  some  other  person  in  his  necessary  ab- 
sence, are  evidence,  though  not  conclusive,  of  the  corporate  proceedings,  and 
of  all  that  may  fairly  be  intended  from  them:  Woonsocket  etc.  R.  R.  Co.  v. 
Sherman,  8  R.  I.  664;  and  see  Highland  Turnpike  Co.  v.  McKean,  10  Johns. 
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154;  6  Am.  Dec.  324;  SCebhins  v.  Merrit,  10  Cush.  27;  Levns  v.  Olenti,  84  Va. 
947;  Brewer  v.  Stone,  11  Gray,  228;  Schell  v.  Second  Nat.  Bank,  14  Minn.  43. 
When  the  corporation  has  been  regiilarly  organized,  and  the  proceedings  en- 
tered of  record,  the  records  are  then  competent  and  sufficient  evidence  of 
who  are  the  corporators,  and  of  the  number  of  shares  held  by  each,  unless 
proof  be  introduced  to  destroy  the  effect  of  the  records:  Penobscot  etc  R.  R. 
Co.  V.  White,  41  Me.  512;  66  Am.  Dec.  257;  Lehman  v.  Olenn,  87  Ala. 
618;  Hammond  v.  Straus,  53  Md.  1,  16;  Pittsburgh  etc.  R.  R.  Co.  v.  Ap- 
plegaie,  21  W,  Va.  172;  Glenn  v.  Orr,  96  N.  C.  415;  Vanderwerken  v. 
Glenn,  Sup.  Ct.  Va.,  1888;  Turnbull  v.  Payson,  95  U.  S.  418.  And  records 
of  a  corporation,  showing  the  election  at  the  annual  meeting  of  a  certain 
person  as  a  director,  and  his  presence  and  making  motions  at  a  subsequent 
meeting  of  the  directors,  are  'prima  facie,  but  not  conclusive,  evidence 
against  him  that  he  accepted  the  office:  BJake  v.  Bayley,  16  Gray,  531. 
So  the  books  of  a  bank  are  competent  evidence,  both  for  and  against  the 
corporation,  but  it  is  competent  to  prove  by  parol  independent  facts,  such  as 
the  division  and  distribution  of  stock,  and  the  issuing  of  bills  or  notes:  Banks 
▼.  Darden,  18  Ga.  318.  And,  generally  speaking,  the  books  of  a  corporation 
may  be  offered  in  evidence,  either  for  or  against  the  corporation,  where  the 
acts  recorded  are  of  a  public  nature,  and  when  the  entries  have  been  made 
by  a  proper  officer:  See  Whitman  v.  Granite  Church,  24  Me.  236;  Highland 
Turnpike  Co.  v.  McKean,  10  Johns.  154;  6  Am.  Dec.  324;  Jemiain  v.  Worth, 
6  N.  Y.  276;  Duke  v.  Cahawba  Nav.  Co.,  10  Ala.  82;  44  Am.  Dec.  472;  but 
when  they  relate  to  the  private  business  transactions  of  the  corporation,  they 
are,  as  a  general  rule,  inadmissible,  except  perhaps  in  controversies  between 
the  members:  Hager  v.  Cleveland,  36  Md.  476;  Commonwealth  v.  Woelper,  3 
Serg.  &  R.  29;  8  Am.  Dec.  628;  as  to  such  transactions,  they  are  not  evi- 
dence as  between  the  corporation  and  a  member  or  a  stranger,  and,  a/ortiori, 
they  cannot  be  so  between  a  member  and  a  stranger,  or  between  two 
strangers:  Haynes  v.  Brown,  36  N.  H.  545;  Wtith  v.  City  of  Wilmington,  68 
N.  C.  24,  27. 

In  New  England,  a  clerk  of  a  town  or  other  similar  organization,  while  in 
office,  has  the  power  to  amend  his  record  to  conform  to  the  truth:  Chamberlain 
V.  Dover,  13  Me.  466;  29  Am.  Dec.  517;  WelU  v.  BattelU,  11  Mass.  477;  Com 
V.  Bellows,  31  N.  H.  501;  64  Am.  Dec.  347;  Mott  v.  Reynolds,  27  Vt.  206; 
Boston  Turp.  Co.  v.  Pomfret,  20  Conn.  590;  and  see  President  etc  v.  O'Mailey, 
18  111.  407.  This  is  upon  the  ground  that  he  is  a  public  officer,  appointed  to 
keep  the  records,  and  sworn  to  perform  this  duty,  has  the  custody  of  the 
records,  is  presumed  to  know  the  fact  in  relation  to  which  the  amendment  is 
made,  and  if  he  states  what  is  not  time,  he  may  be  punished  for  fraudulent 
conduct  in  his  office:  Halleck  v.  InJiabitants  of  Boylston,  117  Mass.  469.  And 
when  an  amendment  is  thus  made,  it  becomes  a  part  of  the  record,  and  no 
different  rule  of  evidence  can  be  applied  to  the  record  as  amended,  or  any  por- 
tion of  it,  than  can  be  applied  to  the  original  record  before  or  after  the  amend- 
ment.  The  same  reasons  which  render  the  one  conclusive  apply  equally  to 
the  other,  and  parol  evidence  cannot  be  admitted  to  control  the  record  as 
amended:  Id.;  Commonwealth  v.  McOarry,  135  Mass.  553;  Boston  Tump. 
Co.  V.  Pomfert,  20  Conn.  596.  And  it  has  been  held  that  although  amend- 
ments in  the  proceedings  of  town  officers  must  be  made  by  the  persons  in 
office  when  the  proceedings  were  had,  yet  it  is  not  necessary  that  they 
■hould  be  in  office  at  the  time  of  making  the  amendments:  Gibson  v.  Bailey, 
9  N.  H.  168,  followed  in  Kiley  v.  Cranor,  51  Mo.  541.  But  the  weight  of  au- 
thority is  to  the  effect  that  the  power  of  a  town  officer  to  amend  his  records 
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is  allowed  to  him  only  while  he  is  in  oflSce:  Boston  Turnj>.  Co.  v,  Powfret,  20 
Conn.  590;  School  District  v.  Atherton,  12  Met.  105.  Nor  can  changes  and 
amendments  of  the  record  be  made  at  a  remote  period  by  an  entirely  new  and 
different  board.  Thus  an  ordinance  was  reported  to  the  city  council  at  a 
meeting  of  the  board  in  August,  1854,  and  no  further  action  thereon  was  had. 
An  entirely  new  board,  who  came  into  office  in  1856,  by  an  order,  caused  the 
words  "passed  unanimous"  to  be  added  to  the  record,  and  it  was  held  that 
the  amendment  was  unauthorized,  and  that  it  was  not  competent  to  prove  by 
extrinsic  evidence  that  the  ordinance  had  passed:  City  o/  Covington  v.  Ludlow, 
1  Met.  (Ky.)  295.  In  New  Hampshire,  amendments  of  town  records  may 
be  allowed,  by  the  superior  courts,  according  to  the  truth,  but  the  facts  must 
be  clearly  shown.  The  court  must  be  satisfied,  by  the  testimony  of  witnesses 
in  writing,  that  the  amendments  can  be  made  consistently  with  the  truth, 
and  the  order  of  court  sets  out  in  terms  the  precise  amendment  to  be  made. 
Nor  does  the  court  permit  any  erasures  or  interlineations  of  the  original 
record,  but  requires  the  amendment  to  be  written  on  a  separate  paper,  signed 
by  the  proper  ofScer,  and  with  it  a  copy  of  the  order  allowing  the  amend* 
ment,  and  this  paper  is  then  annexed  to  the  original  record:  Pierce  v.  Rich- 
ardson,  37  N.  H.  306,  311.  But  such  strictness  in  practice  is  not  usually 
required,  and  where  the  record  of  the  appointment  of  a  village  marshal  was 
read  and  approved  by  the  board  of  trustees,  as  being  in  accordance  with  the 
facts,  and  the  validity  of  the  appointment  was  questioned  because  the  record 
was  interlined,  it  was  held  that  the  interlineation  was  immaterial:  Brophy  v. 
HyaU,  10  Col.  223. 

The  law  does  not  require  the  selectmen  of  New  England  towns  to  keep 
records  of  their  proceedings,  and  does  not  provide  for  the  appointment  of  a 
clerk,  who  shall  be  sworn  as  such.  And  where  one  of  the  selectmen,  by  ap> 
pointment  of  his  associates,  keeps  the  minutes  of  their  proceedings,  he  does 
not  keep  a  record  required  by  law,  and  does  not  act  under  the  sanction  of 
an  oath  of  o£5ce  aa  clerk,  and  he  has  not  the  power  to  make  amendments  of 
the  minutes  which  will  give  them  the  character  of  records  constituting  in- 
dependent and  conclusive  evidence:  CommomoeaUh  v.  McOarry,  135  Mass. 
653. 

It  is  competent  for  a  public  corporation,  as  it  is  for  every  conrt  of  record, 
to  amend  its  records  nunc  pro  tunc,  if  there  be  matter  of  record  authorizing 
the  amendment:  Commissioners  etc.  v.  Heame,  59  Ala.  371;  as  where  the  city 
clerk  has  failed  to  keep  the  record  of  the  yeas  and  nays  upon  the  adoption  of 
a  resolution  by  the  common  council,  a  nunc  pro  tunc  entry  of  the  omitted 
proceedings  may  be  caused  to  be  made  by  the  common  council:  City  of  Lo- 
gansport  v.  Crockett,  64  Ind.  319. 

It  is  deemed  of  so  great  importance  to  uphold  the  proceedings  of  public 
corporations  that  the  courts  are  disposed  to  be  as  indulgent  in  allowing  en- 
tries  of  their  proceedings  to  be  amended  as  is  consistent  with  the  safety  of 
those  whose  interests  would  be  affected  by  them;  and  the  power  of  clerks  of 
towns  and  other  municipal  corporations  to  amend  their  records  while  they 
continue  in  oflSce  is  well  established  by  authority.  But  the  law  further  pro* 
vides  an  effectual  remedy  for  any  errors  in  their  records,  whether  arising 
from  design,  mistake,  or  accident,  by  the  writ  of  mandamus,  by  means  of 
which  these  errors  may  be  corrected,  on  the  application  of  any  person  inter- 
ested: See  Samis  v.  King,  40  Conn.  298;  Farrell  v.  King,  41  Id.  448;  People 
V.  Brinkerlioff,  68  N.  Y.  259.  By  amending  the  record  himself,  however,  the 
of&cer  only  does  what  the  court  would  direct  him  to  do,  on  the  ground  that 
his  duty  required  it;  and  an  application  for  a  mandamua  in  such  cases  is. 
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therefore,  generally  unnecessary:  See  Boston  Tump.  Co.  v.  Pomfret,  20  Conn. 
690.  But  the  general  rule  is,  that  amendments  of  records  are  to  be  made 
with  the  saving  of  the  rights  of  third  persons,  acquired  since  the  existence 
of  the  defect:  Cass  v.  Bellows,  31  N.  H.  501;  64  Am.  Dec.  347. 

Where  the  record  of  the  proceedings  of  a  board  of  municipal  officers  ii 
nnder  the  exclusive  control  of  the  board,  a  writ  of  mandamus  directed  to  the 
clerk  to  compel  him  to  correct  the  record  would  be  unavailing.  In  such 
case,  the  correction  must  be  made  under  some  proceeding  had  by  the  board 
itself:   Wood  v.  Or/wd,  52  Cal.  412. 


Cavis  v.  Beckford. 

[62  Nbw  Hampshire,  229.] 
FiXTUBis.  —  As  BETWEEN  VENDOR  AND  Vendeb  OF  A  MiLL,  a  steam-boiler 
and  looms  used  in  the  mill  as  necessary  parts  of  the  machinery  thereof 
may  constitute  fixtures  of  the  mill  and  a  part  of  it,  though  held  in  posi- 
tion merely  by  their  own  weight. 

Trover  for  a  steam-boiler  and  its  fixtures,  and  two  looms. 
In  February,  1870,  the  defendant,  being  owner  of  a  woolen- 
mill  and  the  machinery  therein,  conveyed  the  mill,  by  a  war- 
ranty deed  describing  the  land  on  which  the  mill  stood,  to 
Williams  Brothers  for  a  valuable  consideration,  and  the  latter, 
on  the  same  day,  reconveyed  it  to  the  defendant  by  warranty 
mortgage  deed  to  secure  the  purchase-money,  and  they  took 
possession  in  the  following  April  or  May.  At  the  time  of  the 
sale,  the  mill  was  warmed  by  stoves,  and  the  heat  for  scour- 
ing and  coloring  purposes  was  obtained  from  a  copper  boiler 
in  the  dye-house  outside  the  mill.  After  taking  possession, 
the  purchasers  sold  the  stoves  and  copper  boiler,  and  procured 
and  substituted  in  their  stead  the  steam-boiler  in  controversy, 
which  was  connected  with  pipes,  and  was  used  both  for  warm- 
ing the  mill  and  for  scouring  and  coloring,  and  this  was  the 
only  arrangement  for  those  purposes  while  the  mill  was  in 
their  possession.  The  boiler  was  placed  in  the  mill  by  cutting 
a  hole  in  the  floor  of  about  the  size  of  the  boiler,  and  for  the 
front  end  building  a  support  of  brick  from  the  ground,  above 
the  floor  level,  and  bricking  about  the  fire-box,  the  rear  end  of 
the  boiler  being  placed  in  an  iron  rest  upon  a  split-stone  base 
fixed  in  the  ground.  The  remaining  space  beneath  the  boiler 
was  filled  with  earth  to  the  floor  level.  In  the  following  June, 
the  two  looms  in  controversy  were  bought  and  planed  in  the 
mill  by  the  Williams  Brothers  in  lieu  of  some  small  frocking- 
looms,  which  were  removed  from  the  mill,  with  the  consent  of 
the  defendant,  to  a  store-house  on  the  premises.     In  placing 
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the  former  in  the  mill,  timbers  of  about  twelve  by  four  inches 
were  laid  on  the  floor  of  the  mill,  and  the  looms  were  placed 
on  the  timbers.  They  weighed  about  fifteen  hundred  pounds 
each,  and  were  attached  to  the  floor  by  their  own  weight 
alone,  no  fastening  connecting  the  timbers  with  the  floor  or 
the  looms  with  the  timbers.  They  were  connected  by  belting 
with  the  main  shaft  in  the  mill,  became  a  part  of  the  ma- 
chinery of  the  mill,  as  did  also  the  steam-boiler  in  controversy, 
and  all  three  were  necessary  for  the  purposes  of  the  mill 
as  used  during  the  occupancy  of  the  Williams  Brothers.  In 
January,  1871,  the  latter,  to  secure  an  indebtedness  to  the 
plaintiff,  gave  him  a  chattel  mortgage,  duly  recorded,  of  the 
property  in  controversy.  In  March,  1871,  the  Williams 
Brothers,  having  failed  to  pay  the  purchase-money,  and  hav- 
ing become  further  indebted  to  the  defendant,  they  conveyed 
the  mill  property  to  him  by  a  quitclaim  deed  describing  the 
property  substantially  as  in  the  deed  of  purchase;  and  it  was 
the  understanding  between  the  parties  that  the  defendant 
should  collect  nothing  upon  his  mortgage  note  other  than  the 
property  reconveyed,  and  that  the  mortgage  and  note  should 
exist  80  far  as  to  protect  the  quitclaim  deed  against  interven- 
ing claims,  but  was  ultimately  to  be  delivered  to  the  makers; 
and  in  pursuance  of  this  understanding,  the  note  was  deliv- 
ered to  them  some  three  or  four  years  before  the  time  of  the 
hearing.  On  receipt  of  the  quitclaim  deed,  the  defendant 
took  possession  of  the  mill,  including  the  property  in  contro- 
versy, and  he  or  parties  holding  under  him  have  since  been 
in  possession. 

Fling  and  Chase,  for  the  plaintiff. 

Barnard  and  Barnard,  for  the  defendant. 

Doe,  C.  J.  As  between  the  mortgagor  and  mortgagee  of  the 
mill,  the  boiler  and  looms  were  fixtures:  Mather  v.  Fraser,  2 
Kay  &  J.  536;  Walmsley  v.  Milne,  7  Com.  B.,  N.  S.,  116,  132; 
Climie  v.  Wood,  L.  R.  3  Ex.  257;  Winslow  v.  Insurance  Co.,  4 
Met.  306;  38  Am.  Dec.  368;  Richardson  v.  Copeland,  6  Gray, 
536;  66  Am.  Dec.  424;  McConnell  v.  Blood,  123  Mass.  47;  25 
Am.  Rep.  12;  Southbridge  Bank  v.  Exeter  Works,  127  Mass. 
542;  Voorhees  v.  McGinnis,  48  N.  Y.  278,  286;  Tifft  v.  Horton, 
53  Id.  380;  13  Am.  Rep.  537;  Quinby  v.  Manhattan  Co.,  24 
N.  J.  Eq.  260;  Merritt  v.  Judd,  14  Cal.  59;  Frankland  v.  Moul- 
ton,  5  Wis.  1;  Parsons  v.  Copeland,  38  Me.  537;  Symov.ds  v. 
Harris,  51  Id.  14;  81  Am.  Dec.  553;  Lapham  v.  Norton,  71  Me. 
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83,  85;  Walker  v.  Sherman,  20  Wend.  636;  Payne  v.  Bank,  29 
Conn.  415;  Harlan  v.  Harlan,  15  Pa.  St.  507;  53  Am.  Dec.  612; 
Oreen  v.  Phillips,  26  Gratt.  752;  21  Am.  Rep.  323;  Latham  v. 
Blakely,  70  N.  C.  368;  Deal  v.  Palmer,  72  Id.  582;  Boyd  v. 
Shorrock,  L.  R.  5  Eq.  72;  Longbottom  v.  Berry,  L.  R.  5  Q.  B. 
123;  Despatch  Line  v.  J?«Z^amy  ilf/p.  Co.,  12  N.  H.  205,  232;  37 
Am.  Dec.  203;  Baker  v.  Davis,  19  N.  H.  325,  334;  Lathrop  v. 
Blake,  23  Id.  46,  64;  Tuttle  v.  iJo&tnsou,  33  Id.  104,  119;  Wad- 
leigh  V.  Janvrin,  41  Id.  503;  77  Am.  Dec.  780;  Burnside  v. 
Twitchell,  43  N.  H.  390,  393;  Cochran  v.  Flint,  57  Id.  514; 
.fiTene  V.  Brown,  59  Id.  236. 
Judgment  for  the  defendant. 


FixTURia  —  What  akb  Pixturm  Oxnirallt:  See  Laventon  v.  Standard 
Soap  Co.,  80  Cal.  245;  atUt,  p.  147,  and  particularly  note  153  et  aeq. 
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[62  Nkw  Hahpbbibc,  240.] 
IkSURAHOB  —  FlEB  —  POLICT  RiNDKRSD  VoiD    BY  NOK-OOOUPATION  0»    Iw- 
81TBBD  PrBMISBS  18  NOT  REVIVED  BT  SUBSEQUENT  ReOCCUPATION.  —  A 

policy  of  fire  inanrance  which  has  become  void  by  reason  of  the  viola- 
tion of  a  condition  therein,  that  the  insured  premises  should  not  be  un* 
occupied  for  a  period  of  more  than  ten  days  without  the  consent  of  the 
insurer  indorsed  on  the  policy,  is  not  revived  when  occupation  of  the 
premises  is  subsequently  resumed. 
CJontbacts.  —  In  Construing  Contracts,  Words  arb  to  bb  Under- 
STOOD  in  their  ordinary  and  popular  sense,  except  in  those  cases  in 
which  the  words  used  have  acquired  by  nsage  a  peoaliar  sense  different 
from  the  ordinary  and  popular  one. 

Assumpsit  on  a  policy  of  insurance.  The  material  facts  ap- 
pear in  the  opinion.  The  plaintiff  had  a  verdict,  which  the 
defendant  moved  to  set  aside.  The  motion  was  denied,  and 
the  defendant  excepted. 

Philip  Carpenter,  Bingham  and  Aldrich,  and  Bingham,  Mitch- 
tils,  and  Batchellor,  for  the  defendants. 

Ray,  Drew,  and  Jordan,  Rand  and  Morse,  and  J.  L.  Foster,  for 
the  plaintiffs. 

Smith,  J.  The  defendants  are  liable  only  in  accordance 
with  the  terms  and  stipulations  expressed  in  their  contract  as 
the  conditions  of  their  liability.  The  contract  is  in  writing, 
and  is  contained  in  the  policy  of  insurance.    In  consideration 
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of  $8.50  paid  by  the  plaintiflf,  the  defendants  covenanted  to 
insure  his  property  against  loss  or  damage  by  fire  for  the  term 
of  three  years,  commencing  August  15,  1876.  The  policy 
contained  this  condition:  "If  the  above-mentioned  premises 
shall  be  occupied  or  used  so  as  to  increase  the  risk,  or  become 
vacant  and  unoccupied  for  a  period  of  more  than  ten  days,  or 
the  risk  be  increased  by  any  means  whatever  within  the  con- 
trol of  the  assured,  without  the  assent  of  this  company  in- 
dorsed hereon,  ....  then,  and  in  every  such  case,  this  policy 
shall  be  void."  The  premises  remained  unoccupied  from  Au- 
gust 24  until  December  11,  1876,  and  on  the  18th  or  19th  of 
that  month  were  destroyed  by  fire.  The  contract  was,  not 
that  the  policy  should  be  void  in  case  of  loss  or  damage  by 
fire  durin-g  the  period  of  unoccupancy,  but  that  vacancy  and 
unoccupancy  should  terminate  the  policy.  There  is  no  occa- 
sion to  inquire  what  distinction  there  may  be  between  a  va- 
cant and  an  unoccupied  building  {Herrman  v.  Merchants^  Ins. 
Co.,  81  N.  Y.  184;  37  Am.  Rep.  488;  Herrman  v.  Adriatic  Ins. 
Co.,  85  N.  Y.  162;  39  Am.  Rep.  644;  North  America  Fire 
Ins.  Co.  V.  Zaenger,  63  111.  464;  American  Ins.  Co.  v.  Padfield, 
78  Id.  167),  for  no  point  was  made  at  the  trial  that  the  plain- 
tifi''s  buildings  were  not  both  vacant  and  unoccupied  from  Au- 
gust 24th  until  December  11th.  Nor  is  it  necessary  to  go  into 
an  inquiry  of  the  reasons  for  exacting  this  condition.  It  is 
enough  that  the  parties  entered  into  the  covenant.  It  was  a 
condition  that  would  afi'ord  protection  of  a  substantial  char- 
acter against  fraudulent  incendiarism,  of  which  insurers  may 
well  avail  themselves:  Hill  v.  Equitable  Ins.  Co.,  58  N.  H.  82; 
Sleeper  v.  N,  H.  Ins.  Co.,  56  Id.  406.  The  insurers  had  a  right, 
by  the  terms  of  the  policy,  to  the  care  and  supervision  which 
are  involved  in  the  occupancy  of  the  buildings:  Ashworth  v. 
Builders'  M.  F.  Ins.  Co.,  112  Mass.  422;  17  Am.  Rep.  117. 

There  was  no  waiver  by  the  defendants  of  the  condition,  nor 
any  assent  to  the  changed  condition  of  the  premises  insured, 
for  they  had  no  notice  or  knowledge  that  the  buildings  were 
unoccupied  until  the  plaintiff  furnished  his  proofs  of  loss.  A 
waiver,  to  be  effectual,  must  be  intentional.  The  premises 
were  left  unoccupied  more  thah  ten  days;  and  if  the  non- 
occupation  had  continued  to  the  time  of  the  fire,  the  plaintiff 
could  not  recover:  Fabyan  v.  Union  M.  F.  Ins.  Co.,  33  N.  H. 
206;  Shepherd  v.  Union  M.  F.  Ins.  Co.,  38  Id.  240;  Sleeper  v. 
N.  H  Ins.  Co.,  56  Id.  406;  Hill  v.  Equitable  Ins.  Co.,  58  Id. 
82;  Baldwin  v.  Phoenix  Ins.  Co.,  60  Id.  164;  Lyman  v.  State 
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Mut.  Ins.  Co.,  14  Allen,  329;  Merriam  v.  Middlesex  M.  F.  Ins. 
Co.,  21  Pick.  162;  32  Am.  Dec.  252;  Herrman  Y.Adriatic  Ins. 
Co.,  85  N.  Y.  162;  39  Am.  Rep.  644;  Harrison  v.  City  Fire 
Ins.  Co.,  9  Allen,  231;  85  Am.  Dec.  751;  Wustum  v.  City  F. 
Ins.  Co.,  15  Wis.  138;  Mead  v.  Northwestern  Ins.  Co.,  7  N.  Y. 
530. 

It  is  contended  by  the  plaintiff,  upon  the  authority  of  State 
V.  Richmond,  26  N.  H.  232,  that  the  policy  had  not  become  ab- 
solutely void  at  the  expiration  of  ten  days  from  the  time  the 
house  became  unoccupied,  but  was  voidable  only  at  the  elec- 
tion of  the  defendants.  In  the  construction  of  contracts, 
words  are  to  be  understood  in  their  ordinary  and  popular 
sense,  except  in  those  cases  in  which  the  words  used  have  ac- 
quired by  usage  a  peculiar  sense  different  from  the  ordinary 
and  popular  one.  In  this  case,  the  word  "void"  has  not  ac- 
quired by  usage  a  different  signification  from  the  ordinary  and 
popular  one  of  a  contract  that  has  come  to  have  no  legal  or 
binding  force.  Whether  the  cessation  of  the  executory  con- 
tract of  insurance  was  temporary  and  conditional,  or  perpetual 
and  absolute,  is  a  question;  but  "  void  "  means  that  on  the 
eleventh  day  of  continuous  non-occupation  the  plaintiff  was 
not  insured.  The  defendants  might  have  waived  the  condi- 
tion altogether,  or  might  have  waived  its  breach;  but  having 
had  no  opportunity  before  the  loss  to  make  their  election  to 
waive  the  breach,  their  refusal  to  pay,  when  notified  of  the  loss 
and  unoccupancy,  was  an  effectual  election  that  they  insisted 
upon  the  condition  in  the  policy. 

The  duty  of  obtaining  the  consent  of  the  defendants  to  the 
changed  condition  of  the  buildings  rested  with  the  plaintiff. 
By  his  neglect  to  comply  with  this  requirement  of  the  contract, 
it  came  to  an  end  by  force  of  its  own  terms:  Girard  Ins.  Co.  v. 
Hebard,  95  Pa.  St.  45.  If,  when  the  unoccupancy  commenced, 
he  had  requested  the  assent  of  the  defendants,  they  would 
have  had  their  option  to  continue  the  policy  upon  payment  of 
such  additional  premium  as  the  increased  risk  called  for,  or 
to  cancel  the  policy,  refunding  the  unearned  premium:  Lyman 
V.  State  Mut.  Ins.  Co.,  14  Allen,  329.  There  is  no  presump- 
tion that  they  would  have  given  their  assent  to  the  unoccu- 
pancy of  the  buildings  without  the  payment  of  a  premium 
commensurate  with  the  additional  hazard. 

The  contract  being  once  terminated,  it  could  not  be  revived 
without  the  consent  of  both  of  the  contracting  parties.  It  is 
immaterial,  then,  whether  the  loss  of  the  buildings  is  due  to 
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unoccupancy  or  to  some  other  cause:  Mead  v.  North  Western 
Ins.  Co.,  7  N.  Y.  530,  535,  536;  Lyman  v.  State  Mut.  Ins.  Co.,  14 
Allen,  329,  335;  Merriam  v.'Middlesex  M.  F.  Ins.  Co.,  21  Pick. 
162;  32  Am.  Dec,  252;  Jennings  v.  Chenango  Co.  Ins.  Co.,  2 
Denio,  81;  Shepherd  v.  Union  M.  F.  Ins.  Co.,  38  N.  H.  232,  239, 
240;  Poor  v.  Humboldt  Ins.  Co.,  125  Mass.  274;  28  Am.  Rep. 
228;  Alexander  v.  Germania  F.  Ins.  Co.,  66  N.  Y.  464,  468;  23 
Am.  Rep.  76;  Sleeper  v.  New  Havipshire  Ins.  Co.,  56  N.  H.  401; 
Hill  V.  Equitable  Ins.  Co.,  58  Id.  82. 

In  Mead  v.  North  Western  Ins.  Co.,  7  N.  Y.  530,  it  is  said: 
"  The  only  safe  rule  is  to  hold  the  contract  of  insurance  at  an 
end  the  moment  the  warranty  is  broken,  and  that  it  cannot 
be  revived  again  without  the  consent  of  both  parties,  unless 
the  insurer  has  by  some  act  or  line  of  conduct  waived  the 
breach  or  violation  of  the  warrarity."  If,  as  the  report  of  that 
case  seems  to  show,  camphene  was  used  for  light  in  the  build- 
ing insured  (in  violation  of  a  condition  in  the  policy),  and 
was  removed  from  the  building  after  the  fire  had  commenced, 
but  before  it  reached  the  building,  the  case  is  not  of  much 
value  upon  the  question  now  under  consideration. 

In  Fabyan  v.  Union  M.  F.  Ins.  Co.,  33  N.  H.  203,  it  was  pro- 
vided in  the  policy  that  if  the  insured  should  procure  further 
insurance  on  the  property  without  the  consent  of  the  company 
indorsed  on  the  policy,  the  company  should  be  discharged 
from  liability.  The  insured  procured  further  insurance  with- 
out notice  to  the  company,  which  expired  before  the  loss  by 
fire,  and  it  was  held  that  the  insurer  was  discharged:  See  also 
Glen  V.  Lewis,  8  Ex.  607. 

This  result  is  in  accordance  also  with  that  rule  of  the  law  of 
marine  insurance  which  holds  that  a  deviation  from  the  stated 
voyage  against  a  condition  in  the  policy  discharges  the  in- 
surer, though  the  loss  does  not  happen  during  the  deviation, 
nor  the  risk  be  increased  thereby:  Kettell  v.  Wiggin,  13  Mass. 
68;  Burgess  v.  Equitable  Ins.  Co.,  126  Id.  70;  30  Am.  Rep.  654; 
Fernandez  v.  Great  Western  Ins.  Co.,  48  N.  Y.  571;  8  Am.  Rep. 
571;  Maryland  Ins.  Co.  v.  Le  Roy,  7  Cranch,  26.  Kent  says: 
"  The  courts  are  exceedingly  strict  in  requiring  a  prompt  and 
steady  adherence  to  the  performance  of  the  precise  voyage 
insured;  and  considering  the  particular  state  of  facts  upon 
which  calculations  of  the  value  of  risks  are  made,  and  the  un- 
certainty and  danger  of  abuse  that  relaxations  of  the  doctrine 
would  introduce,  the  severity  of  the  rule  is  founded  in  sound 
policy":  3  Kent's  Com.  314. 
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Worthington  v.  Bearse,  12  Allen,  382,  90  Am.  Dec.  152,  is  not 
in  conflict  with  the  authorities  that  alienation  of  title  avoids 
the  policy.  In  that  case,  the  mortgagor  (plaintiff)  of  a  vessel 
insured  his  interest  (seven  eighths)  for  one  year,  payable  to 
the  mortgagee.  The  mortgagor  then  sold  thirteen  sixteenths 
of  the  vessel  to  L.,  who  agreed  to  pay  the  plaintiff's  debt  to 
the  mortgagee,  but  failing  to  do  it,  reconveyed  the  thirteen 
sixteenths  to  the  plaintiff  during  the  year.  It  was  held  that 
the  contract  of  sale  was  never  executed,  but  that  if  it  had 
been  the  plaintiff's  right  to  recover  was  only  suspended  during 
the  time  the  title  to  the  vessel  was  vested  in  the  vendee,  there 
being  no  stipulation  in  the  policy  that  the  insured  should  not 
convey  or  assign  his  interest  in  the  vessel  during  the  year. 

Landers  v.  Watertown  Ins.  Co.,  86  N.  Y.  414,  40  Am.  Rep. 
554,  cited  by  the  plaintiff,  only  decides  that  the  defense  of 
prior  insurance  was  not  disposed  of  on  the  trial,  as  the  prior 
insurer  might  not  elect  to  avoid  its  policy  for  breach  of  condi- 
tion, and  if  the  agent  of  the  defendants  knew  of  the  prior  in- 
surance, the  question  of  waiver  would  be  material;  and  so  a 
new  trial  was  ordered. 

In  Baldwin  v.  Phoenix  Ins.  Co.,  60  N.  H.  164,  the  policy  was 
held  void,  although  it  did  not  appear  that  the  fire  was  caused 
in  consequence  of  the  change  in  title. 

The  decisions  in  Maine,  cited  by  the  plaintiff,  are  not  in 
point,  for  chapter  34,  Laws  1861,  Maine,  provides  that  "any 
change  in  the  property  insured,  its  use  or  occupation,  or  breach 
of  any  of  the  conditions  or  terms  of  the  contract  by  the  in- 
sured, shall  not  affect  the  contract  unless  the  risk  was  thereby 
materially  increased ":  May  on  Insurance,  269;  Gannell  v. 
Phoenix  Ins.  Co.,  59  Me.  582. 

The  cases  cited  from  Illinois  seem  to  have  followed  the  de- 
cision in  New  England  Ins.  Co.  v.  Wetmore,  32  111.  245,  where 
the  policy  provided  for  a  suspension  of  liability  so  long  as  the 
premises  should  be  appropriated  and  occupied  in  violation  of 
the  terms  of  the  policy.  And  accordingly,  in  New  England 
Ins.  Co.  V.  Schettler,  88  Id.  166,  Schmidt  v.  Peoria  etc.  Ins.  Co.f 
41  Id.  296,  and  North  America  Ins.  Co.  v.  McDowell,  50  Id.  120, 
99  Am.  Dec.  497,  it  was  held  that  the  insurer's  liability  re- 
commenced when  the  increased  risk  terminated. 

In  Cans  v.  St.  Paul  etc.  Ins.  Co.,  43  Wis.  108,  28  Am.  Rep. 
535,  there  was  a  provision  in  the  policy  that  it  should  become 
void  if  the  building  insured  should  become  unoccupied  with- 
out the  consent  of  the  defendants.     The  building  was  burnt 
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while  unoccupied.  It  was  held  that  the  policy  was  voidable 
at  the  option  of  the  insurer.  The  agent  of  the  company  had 
knowledge  of  the  unoccupancy,  which  was  held  to  be  con- 
structive notice  to  the  company.  The  assured  furnished 
proofs  of  loss,  which  were  not  satisfactory  to  the  company, 
and  he  was  required  to  furnish  fuller  proofs,  at  an  expense  of 
five  dollars.  It  was  held  that  the  company  was  estopped  to 
set  up  unoccupancy  as  a  defense,  and  could  not  subject  the 
plaintiff'  to  further  expense  and  delay  for  proofs  without 
prejudice  to  its  rights  to  declare  the  policy  void.  In  the  same 
state,  in  Wustum  v.  City  Ins.  Co.,  15  Wis.  138,  it  was  held  that 
the  insured  could  not  recover  for  the  loss  by  fire  of  buildings 
while  unoccupied,  where  the  policy  provided  that  if  the  build- 
ings should  become  unoccupied,  immediate  notice  should  be 
given  to  the  company,  and  additional  premium  be  paid,  or 
the  policy  should  become  void,  and  no  notice  of  the  unoccu- 
pancy was  given,  nor  additional  premium  paid.  In  Putnam  v. 
Commonwealth  Ins.  Co.,  18  Blatchf.  368,  it  was  held  that  the 
policy  was  suspended  while  the  forbidden  use  of  naphtha  was 
continued. 

Lane  v.  Maine  Ins.  Co.,  12  Me.  44,  28  Am.  Dec.  150,  and 
Power  V.  Ocean  Ins.  Co.,  19  La.  28,  36  Am.  Dec.  665,  are  not 
wholly  in  point.  In  the  former  case  there  was  a  stipulation  in 
the  policy  that  it  should  be  void  and  should  be  surrendered 
to  be  canceled  in  case  of  alienation  of  the  property  by  sale  or 
otherwise.  The  insurance  was  on  a  store  and  on  the  stock  of 
goods  in  it.  The  assured,  during  the  existence  of  the  policy, 
leased  the  store  by  parol  and  sold  the  stock  of  goods.  Sub- 
sequently he  took  back  the  store  and  the  remaining  goods.  It 
was  held  that  this  was  not  an  alienation  of  the  store  within  the 
meaning  of  the  policy,  and  that  the  policy  would  attach  to  any 
goods  the  assured  might  have  in  the  store  at  any  time  within 
the  term  of  the  policy.  In  Power  v.  Insurance  Co.,  supra,  the 
policy  was  on  household  furniture  and  other  personal  property, 
and  contained  a  stipulation  that  in  case  of  any  transfer  of  the 
interest  of  the  assured  without  the  consent  of  the  insurer,  the 
policy  should  be  void.  The  property  was  sold  during  the  con- 
tinuanse  of  the  risk,  but  was  afterwards  taken  back  on  ac- 
count of  the  non-payment  of  the  price.  The  plaintiff  was 
held  to  have  been  restored  to  the  possession  and  ownership  of 
the  property  before  the  loss,  as  if  no  transfer  had  taken  place. 
The  decision  also  went  upon  the  ground  that  the  undertaking 
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was  to  insure  the  plaintiff,  not  on  the  identical  goods  or  effects 
existing  at  the  time  of  the  insurance,  but  on  those  of  the  same 
description  that  might  have  been  in  the  building  named  in  the 
policy  within  the  time  covered  by  it. 

In  Obermeyer  v.  Globe  Mutual  Ins.  Co.,  43  Mo.  573,  the  policy 
recited  that  there  was  insurance  in  other  companies  in  the 
sum  of  eighteen  thousand  dollars,  and  gave  permission  for 
further  insurance  in  the  sum  of  two  thousand  dollars,  "  to  be 
reported  in  total  when  required,"  and  in  default  of  notice  the 
policy  to  *'  cease  and  be  of  no  effect."  Afterwards  further  in- 
surance was  obtained  in  the  sum  of  four  thousand  dollars.  At 
the  time  of  the  loss  there  was  twelve  thousand  dollars  other 
insurance.  The  over-insurance  was  terminated  more  than  two 
months  before  the  loss.  It  was  held  that  the  policy  was  only 
interrupted  while  the  over-insurance  continued.  In  Morrison 
V.  Tenn.  M.  &  F.  Ins.  Co.,  18  Id.  262,  59  Am.  Dec.  299,  where 
A  effected  insurance  on  property  and  afterwards  sold  and  con- 
veyed it  to  B,  who  reconveyed  it  to  a  trustee  to  secure  to  A  the 
payment  of  the  purchase-money,  it  was  held  that  A  retained 
an  insurable  interest,  and  after  a  loss  might  recover  on  the 
policy. 

In  Mitchell  v.  Lycoming  Mutual  Ins.  Co.,  51  Pa.  St.  402,  it 
was  held  that  a  breach  of  a  covenant  in  a  policy  not  to  insure 
beyond  two  thirds  of  the  estimated  value  of  the  property  is  a 
forfeiture  of  the  policy;  and  that  when  other  policies  which  are 
alleged  to  create  the  over-insurance  are  void  at  the  time  of  the 
loss,  they  are  no  obstacle  to  a  recovery  on  the  policy;  but  if 
voidable  for  some  breach  of  condition  for  which  the  insurer 
might  avoid  them,  but  which  they  had  waived,  the  over-in- 
surance exists.  See  also  May  on  Insurance,  ed.  1873,  c.  16, 
17,  and  1  Phillips  on  Insurance,  sees.  734,  975. 

The  strict  and  literal  meaning  of  the  stipulation  that  the 
policy  shall  be  void  if  the  premises  remain  unoccupied 
more  than  ten  days  is  not  that  the  insurance  will  be  sus- 
pended merely  during  non-occupation  after  the  ten  days,  and 
will  revive  when  occupation  is  resumed.  In  ordinary  speech, 
a  void  policy  is  one  that  does  not  and  will  not  insure  the  holder, 
if  the  insurer  seasonably  asserts  its  invalidity.  It  might  be 
argued  that  this  clause  should  be  so  construed  as  to  accomplish 
no  more  than  the  purpose  for  which  it  was  inserted;  that  its 
sole  purpose  was  to  protect  the  insurer  against  the  risk  result- 
ing from  non-occupation;  and  that  if  this  risk  was  terminated 
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by  reoccupation,  the  parties  intended  the  insurance  should  be 
suspended  only  during  the  existence  of  the  cause  of  a  risk 
which  the  company  did  not  assume.  On  the  other  hand,  it 
might  be  argued  that  such  an  intention  would  have  been 
manifested  by  words  specially  and  expressly  providing  for  a 
suspension  and  resumption  of  the  insurance,  and  would  not 
have  been  left  to  be  inferred  from  the  general  agreement  that 
the  policy  should  be  void;  that  a  final  termination  of  the  in- 
surance at  the  end  of  ten  days  of  non-occupation  is  plainly 
expressed  by  the  provision  that  the  policy  shall  then  be  void; 
and  that  the  parties  would  not  think  it  necessary  to  go  further, 
and  provide  that  the  void  policy  should  not  become  valid  on 
reoccupation. 

Without  determining  the  true  construction,  or  what  the  re- 
sult would  be  if  there  were  no  authority  in  this  state,  we  are 
inclined  to  follow  the  decision  in  Fabyan  v.  Insurance  Co.j  33 
N.  H.  203,  although  in  that  case  the  question  of  suspension 
seems  not  to  have  been  presented  by  the  plaintiff  or  considered 
by  the  court.  It  was  apparently  assumed  that  "  void  "  meant 
finally  extinguished,  and  not  temporarily  suspended;  and  in 
the  present  state  of  the  authorities,  we  are  not  prepared  to  hold 
that  the  assumption  was  erroneous. 

Verdict  set  aside.  

Insurancb.  —  Conditions  in  a  policy  of  insurance  limiting  or  avoiding  lia- 
bility £ire  construed  strictly  against  the  insurer,  and  liberally  in  favor  of  the 
assured:  Queen  Ins.  Co.  v.  Young,  86  Ala.  424;  11  Am.  St.  Rep.  51;  Mutual 
Assurance  Sodeiy  v.  Scottish  Union  etc.  Ina.  Co.,  84  Va.  116;  10  Am.  St.  Rep. 
819,  and  note  826. 

Words  "  Vacant  and  Unoccupied,"  Used  in  Policies  of  Fibb  In- 
BURANCB.  —  As  to  what  is  the  signification  of  the  words  "  vacant  and  unoc- 
cupied,"  in  policies  of  insurance,  see  Moore  v.  Phoenix  Ins.  Co.,  64  N.  H.  140; 
10  Am.  St.  Rep.  384,  and  extended  note  390-396;  Royal  Ins.  Co.  v.  Lubelsky, 
86  Ala.  530;  Stensgaard  v.  National  Fire  Ins.  Co.,  36  Minn.  181;  Imperial 
Fire  Ins.  Co.  v.  Kiernan,  83  Ky.  468;  American  Fire  Ins.  Co.  v.  Brighton  Cot- 
ton Mfg.  Co.,  125  111.  131. 

Insurance  Policies  must  bb  Construed  by  the  same  rules  as  other  writ- 
ten instruments;  the  words  must  be  given  a  reasonable  meaning;  where  two 
constructions  are  possible,  the  one  most  favorable  to  the  insured  must  b( 
adopted;  and  all  doubtful  words  must  be  construed  against  insurer,  and  in 
favor  of  the  insured:  United  States  M.  A.  Ass^n  v.  Newman,  84  Va.  52. 

Words,  in  Construing  a  Contract,  must  generally  be  given  their  ordi- 
nary and  usual  meaning:  Pillsbury  v.  Locke,  33  N.  H.  96;  66  Am.  Deo.  711; 
Abbot  V.  Oatch,  13  Md.  314;  71  Am.  Dec.  635;  Worhnan  v.  Insurance  Co.,  2 
La.  507;  22  Am.  Dec.  141;  but  words  must  not  be  taken  in  their  broadest 
sense  when  they  are  equally  appropriate  in  a  more  limited  sense  to  the  object 
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and  nature  of  the  contract:  Hoffman  v.  JEtna  Fire  Ins.  Co.,  32  N.  Y.  405;  88 
Am.  Dec.  337,  and  note.  In  construing  a  written  contract,  every  word 
should  be  given  its  appropriate  and  proper  efifect:  Chrisman  v.  State  Ins.  Co., 
16  Or.  284;  and  when  there  is  an  uncertainty  as  to  whether  words  are  used 
in  an  enlarged  or  restricted  sense,  they  should  be  construed  most  favorably 
to  the  contractee:  Pauly.  Travelers'  Ins.  Co.,  112  N.  Y.  472;  8  Am.  St.  Rep. 
758. 
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[62  New  Uamfshibb,  254.  ] 

Pbkscnal  Pkopkrty  —  Buildings  on  Land  of  Another.  —  Building! 
placed  and  standing  on  the  land  of  another  with  the  right  of  removal 
are  personal  property,  and  the  nature  of  the  property  la  not  changed  by 
the  fact  that  the  owner  may  have  such  an  interest  in  the  land  as  would 
enable  him  to  maintain  an  action  of  trespass  quare  clausum  for  an  injury 
to  the  possession. 

Personal  Property  —  Jurisdiction.  — Buildings  placed  on  the  land  of  an- 
other with  the  right  of  removal,  being  personal  property,  an  action  for 
damages  for  injury  thereto  is  transitory,  and  the  plaintiff's  right  may  be 
enforced  in  the  courts  of  New  Hampshire,  though  the  buildings  stood 
upon  the  land  of  another  in  Vermont. 

Statutes  —  Construction  —  Liability  or  Railroad  Companies  tor  In- 
juries BY  Fire.  —  Provision  of  Vermont  General  Statutes,  chapter  28, 
section  78,  that  "  when  any  injury  is  done  to  a  building  or  other  prop- 
erty by  fire  communicated  by  a  locomotive-engine  of  any  railroad  cor- 
poration, the  said  corporation  shall  be  responsible  in  damages  for  such 
injury,  unless  they  shall  show  that  they  have  used  all  due  caution  and 
diligence,  and  employed  suitable  expedients  to  prevent  such  injury," 
enacts  a  more  rigorous  rule  as  to  liability  than  that  imposed  by  the 
common  law,  and  excludes  the  defense  of  contributory  negligence  in 
cases  arising  under  the  statute.  And  the  Vermont  statute,  thus  con- 
strued, determines  the  liability  of  a  railroad  corporation  in  an  action 
brought  in  New  Hampshire  to  recover  damages  for  injury  to  personal 
property  by  fire  caused  by  sparks  from  the  defendant's  locomotive-en- 
gine in  Vermont. 

Action  in  case  for  the  recovery  of  damages  for  the  destruc- 
tion of  the  plaintiflF's  buildings  and  contents  by  fire,  commu- 
nicated by  sparks  from  the  defendant's  locomotive-engines. 
The  buildings  were  situated  in  Barnet,  Vermont,  on  the  line 
of  the  defendant's  road,  and  they  stood  on  the  defendant's 
land,  in  which  the  plaintiff  had  a  leasehold  interest,  with  the 
right  to  remove  the  buildings.  The  defendant  contended  that 
its  liability  was  determined  by  the  common  law,  and  the  court 
ruled  that  it  was  determined  by  the  law  of  Vermont.  The  de- 
fendant excepted.  Evidence  offered  by  the  defendant  for  the 
purpose  of  showing  contributory  negligence  on  the  part  of  the 
plaintiff  was  excluded,  and  the  defendant  excepted.     Other 
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facts  appear  in  the  opinion.     Verdict  for  the  plaintiff,  and 
motion  for  a  new  trial. 

Ladd  and  Fletcher^  and  Ray,  Drew,  and  Jordan,  for  the  de- 
fendant. 

Philip  Carpenter,  and  Bingham,  Mitchells,  and  Batchellor,  for 
the  plaintiff. 

Clark,  J.  The  plaintiff's  buildings,  standing  on  the  land 
of  the  railroad  with  the  right  of  removal,  were  personal  prop- 
erty: Aldrich  V.  Parsons,  6  N.  H.  555;  Dame  v.  Dame,  38  Id. 
429;  75  Am.  Dec.  195;  and  the  nature  of  the  property  was  not 
changed  by  the  fact  that  the  plaintiff  may  have  had  such  an 
interest  in  the  land  as  would  enable  him  to  maintain  an  ac- 
tion of  trespass  quare  clausiim  for  an  injury  to  the  possession. 
This  action  is  for  the  recovery  of  damages  for  the  destruction 
of  the  buildings  and  their  contents;  and  the  property  de- 
stroyed being  personal,  the  action  is  transitory,  and  the  plain- 
tiff's right,  whether  common  law  or  statutory,  may  be  enforced 
in  the  courts  of  this  state:  Henry  v.  Sargeant,  13  N.  H.  321; 
40  Am.  Dec.  146;  Cady  v.  Sanford,  53  Vt.  632,  639,  640. 
"Wherever,  by  either  the  common  law  or  the  statute  law  of  a 
state,  a  right  of  action  has  become  fixed  and  a  legal  liability 
incurred,  that  liability  may  be  enforced  and  the  right  of  ac- 
tion pursued  in  any  court  which  has  jurisdiction  of  such  mat- 
ters and  can  obtain  jurisdiction  of  the  parties":  Miller,  J.,  in 
Dennick  v.  Railroad  Co.,  103  U.  S.  11,  18.  As  the  cause  of 
action  arose  in  Vermont,  whatever  would  be  a  defense  to  the 
action  if  brought  there  must  be  a  defense  everywhere:  Cooley 
on  Torts,  471. 

The  defendants  contended  that  their  liability  was  fixed  by 
the  common  law,  but  the  court  ruled  that  it  was  determined 
by  the  law  of  Vermont,  and  the  defendants  excepted;  and 
this  presents  the  principal  question  in  the  case.  It  involves 
a  construction  of  the  Vermont  statute  relating  to  the  liability 
of  railroad  corporations  for  injuries  by  fire  communicated  from 
locomotive-engines,  which  is  as  follows:  "Where  any  injury 
is  done  to  a  building  or  other  property  by  fire  communicated 
by  a  locomotive-engine  of  any  railroad  corporation,  the  said 
corporation  shall  be  responsible  in  damages  for  such  injury, 
unless  they  shall  show  that  they  have  used  all  due  caution 
and  diligence,  and  employed  suitable  expedients  to  prevent 
such  injury":  Gen.  Stats.  Vt.,  c.  28,  sec.  78.  The  statute  also 
provides  that  a  railroad  corporation  shall  have  an  insurable 


666  Laibd  r.  Railroad.  [N.  H. 

interest  in  such  property  along  their  route,  and  may  procure 
insurance  thereon  in  their  own  name  and  behalf.  If  the 
courts  of  Vermont  had  given  a  construction  to  this  statute,  it 
would  be  followed,  upon  the  principle,  generally  if  not  univer- 
sally recognized,  that  the  judicial  department  of  every  gov- 
ernment is  the  appropriate  organ  for  construing  the  legislative 
acts  of  that  government:  Elmendorf  v.  Taylor,  10  Wheat.  157, 
159.  But  we  have  been  unable,  by  our  own  research  or  by 
the  aid  of  counsel,  to  find  any  case  where  the  courts  of  Ver- 
mont have  been  called  upon  or  have  undertaken  to  give  a 
legal  construction  of  the  statute  upon  the  question  whether  it 
was  intended  to  change  the  common-law  liability  of  railroad 
corporations  in  cases  of  injury  by  fire  from  locomotive-engines, 
or  whether  it  was  designed  to  affect  the  remedy  merely,  by 
enacting  that  proof  of  the  fact  that  the  fire  was  communicated 
by  a  locomotive  should  be  prima  facie  evidence  of  negligence  of 
the  company.  If  the  statute  changes  the  common-law  liabil- 
ity of  the  defendants,  the  ruling  of  the  court  was  right.  If  it 
relates  merely  to  the  mode  of  trial  and  the  remedy,  the  com- 
mon-law rule  should  have  governed  the  trial. 

In  Cleavelands  v.  Grand  Trunk  R.  R.  Co.,  42  Vt.  450,  which 
is  the  only  case  in  the  courts  of  Vermont  under  this  statute 
to  which  our  attention  has  been  directed,  the  question  was 
not  raised  or  considered.  The  court  say:  "The  plaintiffs 
claimed,  and  the  evidence  tended  to  prove,  that  the  fire  by 
which  their  property  was  destroyed  originated  by  fire  com- 
municated by  an  engine  of  the  defendants.  The  plaintiffs 
were  not  bound  to  prove  anything  further  in  the  first  instance." 
The  burden  then,  under  General  Statutes,  chapter  28,  section 
78,  was  cast  on  the  defendants,  in  order  to  exonerate  them- 
selves from  liability  for  the  plaintiff's  loss,  of  showing  "that 
they  had  used  all  due  caution  and  diligence,  and  employed 
suitable  expedients  to  prevent  such  injury."  The  question 
whether  the  plaintiffs,  under  the  statute,  were  required  to 
prove  negligence  of  the  defendants  by  a  preponderance  of 
evidence  upon  the  whole  case,  or  whether  the  defendants  were 
required  to  prove  afl&rmatively,  by  a  preponderance  of  evi- 
dence, that  the  fire  was  not  caused  by  their  negligence,  was 
not  discussed,  and  the  language  of  the  court  is  consistent  with 
either  view.  There  being  no  preponderance  of  evidence  either 
way  upon  the  question  of  negligence,  in  the  one  case  the  de- 
fendants would  be  entitled  to  a  verdict,  and  in  the  other  the 
plaintiffs  would  be  entitled  to  the  verdict.    And  this  is  the 
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point  of  difference  upon  this  branch  of  the  case.  The  defend- 
ants contend  that  the  reasonable  construction  of  the  statute 
leaves  the  burden  of  proof  upon  the  whole  case  upon  the 
plaintiff,  as  at  common  law,  to  show,  by  a  preponderance  of 
evidence,  that  the  injury  was  caused  by  the  defendants'  neg- 
ligence. On  the  other  hand,  the  plaintiff  claims  that  the 
effect  of  the  statute  is  to  shift  the  burden  of  proof,  upon  the 
question  of  negligence,  from  the  plaintiff  to  the  defendants, 
and  to  require  the  defendants  to  show,  by  a  preponderance  of 
all  the  evidence  in  the  case,  that  the  injury  was  not  caused 
by  the  defendants'  negligence;  and  so  the  statute  has  changed 
the  common  law,  and  increased  the  liability  of  railroad  cor- 
porations by  imposing  upon  them  the  burden  of  showing 
afl&rmatively  "that  they  have  used  all  due  caution  and  dili- 
gence, and  employed  suitable  expedients  to  prevent  such  in- 
jury." 

Richardson  v.  Orand  Trunk  R'y  Co.  was  an  action  under 
this  statute,  brought  in  the  circuit  court  of  the  United  States 
for  the  district  of  Vermont.  The  court  charged  the  jury 
"that  the  burden  of  proof  was  upon  the  plaintiffs,  in  the  first 
instance,  to  show  that  the  fire  in  question  was  communicated 
from  some  of  the  defendant's  locomotive-engines  to  the  bridge; 
and  that  if  the  jury  were  satisfied  of  that  fact,  by  a  fair  balance 
of  evidence,  then  the  plaintiffs  were  entitled  to  recover,  unless 
the  defendant  had  established,  by  a  fair  balance  of  evidence, 
that  it  had  used  all  due  caution  and  diligence,  and  had  em- 
ployed all  suitable  expedients  to  prevent  the  fire;  that  the 
burden  of  proof  was  on  the  defendant  as  to  the  latter  branch 
of  the  case."  This  was  excepted  to.  On  error  to  the  supreme 
court  of  the  United  States,  upon  this  point,  the  court  say: 
"We  see  no  just  ground  of  complaint  of  the  affirmative  in- 
struction given  to  the  jury.  It  was  in  accordance  with  the 
rule  prescribed  by  the  statute;  and  there  seems  to  have  been 
no  controversy  in  the  circuit  court  respecting  the  question 
whether,  if  the  fire  was  communicated  to  the  bridge  by  a  loco- 
motive, it  caused  the  injury  to  the  plaintiffs":  Grand  Trunk 
Ry  Co.  V.  Richardson,  91  U.  S.  454,  459,  474.  So  far  as  this 
case  may  be  regarded  as  a  precedent  upon  the  construction  of 
the  statute,  it  would  seem  to  be  an  authority  in  favor  of  the 
plaintiff. 

In  some  jurisdictions  the  rule  is  adopted  by  the  courts  that 
the  destruction  of  property  by  fire  from  a  locomotive  raises  a 
presumption  of  negligence,  meaning  thereby  that  proof  of  the 
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escape  of  fire  from  a  locomotive  is  prima  facie  evidence  of 
negligence:  Shearman  and  Redfield  on  Negligence,  sec.  333; 
Clemens  v.  Hannibal  etc.  R.  R.  Co.,  53  Mo.  366;  14  Am.  Rep. 
460;  Burke  v.  Louisville  etc.  R.  R.  Co.,  7  Heisk.  451;  19  Am. 
Rep.  618;  Atchison  etc.  R.  R.  Co.  v.  Stanford,  12  Kan.  354;  15 
Am.  Rep.  362;  Spaulding  v.  Chicago  etc.  R.  R.  Co.,  30  Wis. 
110;  11  Am.  Rep.  550.  This  rule  is  based  upon  the  fact  that 
locomotives  properly  constructed,  in  suitable  condition,  and 
properly  managed,  do  not  ordinarily  scatter  fire;  and  also 
upon  the  fact  that  the  information  as  to  the  condition,  con- 
struction, and  management  of  their  engines,  as  well  as  the 
means  of  rebutting  the  charge  of  negligence,  are  peculiarly  in 
the  possession  of  the  company.  A  similar  rule  has  been 
recognized  in  this  state  in  cases  of  injury  to  animals  right- 
fully upon  a  railroad  track:  White  v.  Concord  R.  R.  Co.,  30 
N.  H.  188;  Smith  v.  Eastern  R.  R.  Co.,  35  Id.  356.  In  these 
cases,  however,  negligence  is  the  gist  of  the  liability;  and  the 
burden  of  proving  negligence  by  a  preponderance  of  evidence 
is  on  the  plaintiff. 

The  defendants  contend  that  the  Vermont  statute  is  merely 
a  legislative  enactment  of  the  rule  adopted  by  the  courts  in 
the  foregoing  cases,  designed  to  affect  the  order  of  proof  at  the 
trial,  and  not  intended  to  impose  any  additional  burden  upon 
the  defendants;  and  that  under  the  statute  the  defendants  are 
required  only  to  counteract  the  evidence  of  negligence  arising 
from  proof  that  the  fire  was  communicated  by  a  locomotive, 
and  that  they  are  not  required  to  prove  by  a  preponderance  of 
evidence  that  they  were  not  negligent;  that  the  burden  still 
remains  as  at  common  law  upon  the  plaintiff  to  prove  negli- 
gence, and  not  upon  the  defendants  to  disprove  it.  The  fact 
that  the  statute  recognizes  negligence  as  the  gist  of  liability 
favors  this  view.  On  the  other  hand,  it  is  argued  that  the 
statute  is  not  a  mere  rule  prescribing  the  order  of  trial;  that 
it  was  the  intention  of  the  legislature  to  enlarge  the  common- 
law  liability  of  railroad  corporations,  on  account  of  the  in- 
creased hazard  to  contiguous  buildings  and  property  by  reason 
of  the  use  of  locomotive-engines,  and  to  secure  greater  care  in 
their  operation  and  management  by  enacting  a  more  rigorous 
rule  than  that  imposed  by  the  common  law;  that  the  statute 
was  designed  in  general  terms  to  make  such  corporations  re- 
sponsible in  damages  for  all  injuries  caused  by  fire  from  loco- 
motives, allowing  this  liability  to  be  avoided  only  by  showing 
aflBrmatively  that  they  were  free  from  fault. 
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We  are  inclined  to  this  view.  It  seems  to  be  the  fair  and 
reasonable  interpretation  of  the  language  of  the  statute.  If  it 
had  been  the  intention  of  the  legislature  simply  to  enact  a  rule 
of  procedure,  not  affecting  the  question  of  liability,  it  is  rea- 
sonable to  assume  that  it  would  have  been  expressed  in  unam- 
biguous language.  If  the  purpose  was  to  impose  an  absolute 
liability  in  all  cases  unless  the  company  could  exonerate 
themselves  by  showing  aflBrmatively  that  they  "had  used  all 
due  caution  and  diligence,  and  employed  suitable  expedients 
to  prevent  such  injury,"  it  is  not  readily  apparent  how  that 
purpose  could  be  more  clearly  expressed. 

This  view  of  the  construction  of  the  statute  is  confirmed  by 
the  reasoning  of  the  court  in  Wakefield  v.  Conn.  etc.  R.  R.  Co., 
37  Vt.  330,  86  Am.  Dec.  711,  which  was  an  action  to  recover 
damages  for  injuries  caused  by  the  neglect  of  an  engineer  to 
ring  the  bell  or  sound  the  whistle  at  a  crossing,  as  required 
by  the  statutes  of  Vermont.  In  the  opinion  of  the  court,  Bar- 
rett, J.,  says:  "By  section  55,  chapter  28,  General  Statutes,  it 
is  required  that  on  every  locomotive-engine  the  bell  shall  be 
rung,  or  the  steam-whistle  blown,  at  least  eighty  rods  from 

the  crossing In  section  55  the  requirement  is  aflBrm- 

ative  and  unconditional;  but  in  section  56  it  is  enacted  that 
if  any  railroad  corporation  shall  unreasonably  neglect  or  re- 
fuse to  comply  with  the  requisition  of  the  preceding  section, 
they  shall  forfeit  for  every  such  neglect  or  refusal  a  sum  not 
exceeding  two  thousand  dollars.  The  corporation  could  not 
be  subjected  to  that  penalty  unless  such  neglect  or  refusal 
should  be  shown  to  be  unreasonable.  This  clearly  implies 
that  in  contemplation  of  the  law  there  may  be  cases  in  which 
such  neglect  or  refusal  would  be  reasonable;  and  if  reasonable, 
the  penalty  would  not  be  incurred.  In  a  prosecution  for  the 
penalty,  the  burden  would  be  upon  the  prosecutor  of  showing 
the  neglect  or  refusal  to  have  been  unreasonable;  and  upon 
first  impression  it  might  seem  that  the  rule  as  to  the  liability 
of  the  corporation  is  the  same  civiliter  as  criminaliter.  But 
on  very  full  consideration  the  court  are  unable  to  adopt  that 
view.  At  common  law  it  would  be  the  duty  of  the  corpora- 
tion to  exercise  all  reasonable  care  in  the  running  of  engines, 
and  in  the  general  use  of  the  railroad,  and  to  adopt  all  proper 
precautions  against  accident;  and  the  faulty  neglect  of  the 
corporation  in  these  respects  would,  when  affirmatively  shown, 
subject  them  to  liability  for  injuries  caused  thereby.  We  think 
the  provision  of  the  fifty-fifth  section  was  designed  to  operate 
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more  striDgently  in  this  respect  than  the  common  law;  and 
while  it  was  not  designed  to  subject  the  corporation  to  civil 
liability,  entirely  regardless  of  the  circumstances  and  occasion 
of  the  omission  to  ring  the  bell  or  blow  the  whistle  in  all  cases 
of  injury  by  such  omission,  still  it  was  designed  to  require,  as 
the  general  rule,  that  the  bell  should  be  rung  or  the  whistle 
blown  in  all  cases;  and  in  case  of  injury  by  reason  of  an 
omission  to  do  so,  to  impose  the  burden  on  the  corporation  of 
showing  that  such  omission,  in  the  exercise  of  a  sound  judg- 
ment by  the  engineer,  in  view  of  the  condition  of  things  as 
they  existed  at  the  time,  was  reasonable  and  prudent.  When, 
therefore,  in  a  case  like  the  present,  the  plaintiff  would  show 
that  the  alleged  injury  was  caused  by  such  omission,  it  would 
not  be  necessary  to  his  right  of  recovery  that  he  should  take 
the  burden  of  showing  affirmatively  that  such  omission  was 
unreasonable  and  imprudent;  but  it  would  rest  on  the  defend- 
ant, as  matter  of  defense,  to  show  that  it  was  reasonable  and 
prudent." 

The  reasoning  of  the  court  in  Wakefield  v.  Conn.  etc.  R.  R. 
Co.f  supra,  is  applicable  to  the  present  case.  It  is  a  construc- 
tion by  the  supreme  court  of  Vermont  of  sections  55  and  56  of 
chapter  28  of  the  General  Statutes  of  Vermont,  relating  to 
railroads.  We  are  considering  section  78  of  the  same  chap- 
ter. Sections  55  and  56  provide,  in  substance,  that  railroad 
corporations  shall  be  responsible  in  damages  for  injuries  caused 
by  omission  to  ring  the  bell  or  blow  the  whistle,  unless  they 
shall  show  that  such  omission  was  reasonable  and  prudent 
under  the  circumstances  of  the  case.  Section  78  provides  that 
railroad  corporations  shall  be  responsible  in  damages  for  inju- 
ries caused  by  fire,  unless  they  shall  show  that  they  have  used 
all  due  caution  and  diligence,  and  employed  suitable  expedi- 
ents to  prevent  such  injuries.  Upon  the  point  in  question,  the 
cases  are  analogous,  and  we  think  that  the  ruling  of  the  court, 
at  the  trial,  upon  this  branch  of  the  case,  and  the  charge  to 
the  jury  upon  the  burden  of  proof,  were  correct.  The  charge 
upon  that  point  was,  in  substance,  the  same  as  was  given  in 
Richardson  v.  Grand  Trunk  R^y  Co.,  supra. 

The  court  ruled  that  the  doctrine  of  contributory  negligence 
was  not  applicable  to  this  case.  What  constitutes  contribu- 
tory negligence,  and  how  far  it  is  a  defense  in  cases  of  injury 
by  fire  from  locomotive-engines,  has  been  a  subject  of  discus- 
sion in  the  courts  in  many  jurisdictions,  and  the  decisions  are 
conflicting.     Under  our  New  Hampshire  statute  relating  to  the 
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liability  of  railroad  corporations  for  damages  by  fire,  the  ques- 
tion of  negligence  does  not  arise:  Gen.  Laws,  c.  162,  sees.  8,  9; 
Hooksett  V.  Concord  R.  R.  Co.,  38  N.  H.  242;  Rowell  v.  Railroad, 
67  Id.  132;  24  Am.  Rep.  59;  and  we  have  found  no  case  where 
the  question  has  been  considered,  or  a  construction  given  to 
the  Vermont  statute  by  the  courts  of  Vermont.  In  the  ab- 
sence of  any  judicial  interpretation  of  the  statute  by  the  courts 
of  that  state  to  guide  us,  we  think  the  ruling  was  correct.  It 
seems  to  be  sustained  by  the  rule  of  construction  applied  by 
the  supreme  court  of  Vermont  in  analogous  cases.  A  preced- 
ing section  of  the  same  chapter  (Gen.  Stats.  Vt.,  c.  28,  sec.  47) 
makes  it  the  duty  of  a  railroad  corporation  to  erect  and  main- 
tain a  legal  fence  on  the  sides  of  their  road,  and  cattle-guards 
suitable  and  sufficient  to  prevent  cattle  and  animals  from  get- 
ting onto  the  railroad;  and  provides  that  "until  such  fences 
and  cattle-guards  shall  be  duly  made,  the  corporation  and  its 
agents  shall  be  liable  for  all  damages  which  shall  be  done  by 
its  agents  or  engines  to  cattle,  horses,  or  other  animals  thereon, 
occasioned  by  want  of  such  fences  or  cattle-guards."  Under 
this  statute,  it  is  held  that  the  duty  of  the  railroad  to  erect 
and  maintain  fences  along  their  road  is  absolute,  and  the 
question  of  contributory  negligence  on  the  part  of  the  owner 
of  animals  injured  through  the  want  of  such  fences  does  not 
arise:  Mead  v.  Burlington  etc.  R.  R.  Co.,  52  Vt.  278.  A  simi- 
lar principle  of  interpretation  excludes  the  defense  of  contribu- 
tory negligence  in  cases  of  damage  by  fire.  Such,  we  think, 
would  be  the  construction  of  the  statute  by  the  Vermont  courts, 
and  it  is  immaterial  what  our  construction  would  be  if  it  were 
a  New  Hampshire  statute. 

In  favor  of  this  construction  it  may  be  argued  that  it  is  not 
only  in  harmony  with  the  Vermont  decisions  in  analogous 
cases,  but  it  is  the  natural  and  reasonable  interpretation  of 
the  language  of  the  statute,  "  that  the  corporation  shall  be  re- 
sponsible in  damages  for  such  injury,  unless  they  shall  show 
that  they  have  used  all  due  caution  and  diligence,  and  em- 
ployed suitable  expedients  to  prevent  such  injury";  that  the 
statute  expressly  declares  in  what  cases  the  corporation  shall 
be  relieved  from  liability,  and  no  other  defense  is  recognized, 
except  showing  "that  they  have  used  all  due  caution  and  dili- 
gence, and  employed  suitable  expedients  to  prevent  the  in- 
jury"; that  unless  these  facts  are  shown,  the  liability  of  the 
corporation  is  absolute;  and  that,  by  the  elementary  rule  of 
construction,  Expressio  unius  est  exclusio  alterius,  the  defense 
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of  contributory  negligence  is  excluded  in  cases  under  this  stat- 
ute. The  Vermont  statute,  like  ours,  gives  railroad  corpora- 
tions an  insurable  interest,  in  their  own  name  and  behalf,  in 
property  exposed  to  danger  along  their  route;  and  the  sugges- 
tions of  Gushing,  C.  J.,  in  Rowell  v.  Railroad^  57  N.  H.  132, 
139,  24  Am.  Rep.  59,  would  seem  to  be  applicable  here:  "Con- 
tributory negligence  does  not  furnish  any  defense  to  any  ac- 
tion by  the  insured  on  the  policy  of  insurance.  Negligence, 
either  of  the  railroad  or  of  the  land-owner,  would  not,  accord- 
ing to  the  authorities,  be  a  defense  to  an  action  by  the  propri- 
etors to  recover  on  their  policy  the  amount  of  the  loss  insured. 
It  would  be  odd  enough  if  the  proprietors  could  recover  on 
their  policy,  and  then  turn  round  and  defeat  the  property 
owner  on  the  ground  of  contributory  negligence."  The  jury 
were  instructed  that  the  defendants  were  not  liable  for  fault, 
unless  such  fault  occasioned  the  plaintiff's  loss;  and  that  they 
had  the  right  to  act,  on  the  presumption  that  owners  would 
take  reasonable  care  of  their  own  property.  The  instructions 
were  correct. 
Judgment  on  the  verdict. 

Railboads — Injuries  Occasioned  bt  Fire.  — Where  property  haa  been 
■et  on  fire,  and  destroyed  by  fire  which  is  shown  to  have  escaped  from  a 
locomotiTe-engine,  negligence  is  presumed  upon  the  part  of  the  railroad 
company,  and  the  burden  of  proof  is  upon  it  to  show  absence  of  negligence 
by  proving  that  the  locomotive-engine  was  properly  constructed,  and  care- 
fully and  skillfully  managed:  Clemens  v.  Hannibal  etc  R.  R.  Co.,  53  Mo.  366; 
14  Am.  Rep.  460;  Spaulding  v.  Chicago  etc.  R.  R.  Co.,  30  Wis.  110;  11  Am. 
Rep.  560;  Atchison  etc.  R.  R.  Co.  r.  Stand/wd,  12  Kan.  354;  15  Am.  Rep.  362; 
Burke  v.  Louisville  etc.  R.  R.  Co.,  7  Heisk.  451;  19  Am.  Rep.  618,  and  note; 
Ovl/etc.  Ry  Co.  v.  Benson,  69  Tex.  407;  5  Am.  St.  Rep.  74,  and  note  77,  78; 
Union  Pacific  R'y  Co.  v.  De  Busk,  12  Col.  204;  ante,  p.  221,  and  note  233,  234. 

Fixtures.  —  The  owner  of  real  property  can,  by  express  agreement,  reim- 
press  the  character  of  personalty  upon  fixtures  which  have  become  such  by 
annexation  to  his  land:  Note  to  Lavenaon  v.  Standard  Soap  Co.,  ante,  p.  153. 
A  building  is  not  a  part  of  the  realty,  where  an  agreement  makes  it  the 
property  of  one  who  does  not  own  the  real  estate  upon  which  it  is  located: 
Hamlin  v.  Parsons,  12  Minn.  108;  90  Am.  Dec.  284;  Goodman  v.  Hannibal  etc 
R.  R.  Co.,  45  Mo.  33;  100  Am.  Dec.  336,  and  note  337;  Dam^  v.  Dame,  38 
N.  H.  429;  75  Am.  Dec.  195;  compare  Meig's  Appeal,  62  Pa.  St.  28;  1  Am. 
Rep.  372;  Central  Branch  R.  R.  Co.  v.  Fritz,  20  Kan.  43U;  27  Am.  Rep.  176; 
Waters  v.  Reuber,  16  Neb.  99;  49  Am.  Rep.  710;  Hinkley  etc.  Iron  Co.  v. 
Black,  70  Me.  473;  35  Am.  Rep.  346,  and  cases  in  foot-note. 
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[62  NlW  HA.HF8HIBB,  8(0.] 

Guardian  ast>  Wars.  —  Ouardian  ra  Bound  to  Frotbct  thb  RiaHTs  or 
HIS  Wards,  and  ia  not  only  acconntable  for  their  money  which  he  has 
received,  but  also  for  what  it  was  his  duty  to  collect. 

Guardian  and  Ward  —  Settlement  of  Account  between.  —  When,  on 
settlement  of  his  account,  the  guardian  does  not  account  for  a  sum  which 
it  was  his  duty  to  collect,  and  did  not,  and  the  matter  was  not  brought 
to  the  attention  of  the  court,  and  the  question  of  his  liability  therefor 
was  not  raised  and  considered  in  that  settlement,  the  error  may  be  cor- 
rected  in  a  further  account,  ordered,  after  his  resignation,  on  the  petition 
of  his  successor. 

Attornet  and  Client  —  Champertous  Contract.  —  An  agreement  by  an 
attorney  at  law  to  prosecute  a  suit  in  which  he  had  no  previous  interest, 
and  to  receive  as  compensation  a  stipulated  sum  in  excess  of  the  value  of 
his  services  if  successful,  and  nothing  if  the  case  was  lost,  is  contrary  to 
public  justice  and  professional  duty,  and  is  void  for  champerty  and  main- 
tenance. And  the  contract  being  illegal,  the  law  does  not  imply  a 
promise  to  pay  the  attorney  what  his  services  were  worth,  and  the  client 
may  maintain  an  action  against  him  for  all  he  received,  less  any  costs 
properly  paid  by  him. 

Probate  appeal.  One  Mary  Dominique  was  killed  by  a 
locomotive  on  a  railroad,  and  her  husband,  a  man  of  no  prop- 
erty, employed  an  attorney  to  prosecute  the  company,  agree- 
ing to  pay  him  one  thousand  dollars  for  his  services  and 
expenses  in  conducting  the  suit.  Judgment  was  obtained 
against  the  company,  and  a  fine  of  two  thousand  dollars  was 
imposed,  which,  with  the  costs  of  prosecution,  was  collected 
by  the  attorney,  who  paid  the  costs  to  the  county.  Butler,  the 
appellant,  who  had  been  appointed  guardian  of  the  minor 
children  of  the  deceased,  being  informed  of  Dominique's  agree- 
ment, settled  with  the  attorney  according  to  its  terms,  receiv- 
ing from  him  one  thousand  dollars,  and  allowing  him  to  retain 
the  balance  of  the  fine;  and  he  also  settled  an  account  in  the 
probate  court,  charging  himself  with  the  one  thousand  dollars 
he  had  received  from  the  attorney.  He  then  resigned,  and 
Legro,  the  appellee,  was  appointed  guardian,  and  upon  his  pe- 
tition the  probate  court  ordered  Butler  to  file  a  further  account. 
Butler  filed  a  second  account  charging  himself  with  the  other 
one  thousand  dollars,  not  included  in  the  first,  and  dischar- 
ging himself  by  the  same  amount  paid  the  attorney  as  counsel 
fees.  The  probate  judge  allowed  four  hundred  dollars  as 
counsel  fees,  and  Butler  took  this  appeal,  claiming  that  he 
should  be  allowed  the  whole  amount  retained  by  the  attorney. 
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Copeland  and  Edgerly,  for  the  plaintiff. 
/.  Hatch,  for  the  defendant. 

Stanley,  J.  The  decision  of  a  judge  of  probate  regularly 
made  upon  matters  within  his  jurisdiction  is  conclusive:  Bry- 
ant V.  Allen,  6  N.  H.  116.  But  in  order  to  make  the  decision 
upon  the  first  settlement  a  discharge  of  Butler  from  liability 
for  the  one  thousand  dollars  retained  by  the  attorney,  it  must 
appear  that  the  question  was  raised  and  considered  in  that 
settlement:  Allen  v.  Hubbard,  8  Id.  487,  489.  Butler  did  not 
account  for  that  sum,  and  there  is  no  evidence  that  the  matter 
was  brought  to  the  attention  of  the  court,  and  included  in  the 
decision  then  made:  Steams  v.  Stearns,  1  Pick.  157;  Stetson 
V.  Bass,  9  Id.  27;  Field  v.  Hitchcock,  14  Id.  405.  Moreover, 
Butler  settled  his  first  account  and  resigned  his  trust  before 
the  new  guardian  was  appointed,  and  there  was  no  one  to  look 
after  the  interest  of  the  wards,  and  examine  the  account  in 
their  behalf:  Schouler  on  Domestic  Relations,  sec.  372;  Smith's 
Probate  Law,  3d  ed.,  216. 

The  determination  of  the  petition  for  the  removal  of  Butler 
did  not  necessarily  involve  the  question  of  his  accountability 
in  this  action.  Upon  petition,  a  guardian  may  be  removed 
whenever  in  the  opinion  of  the  judge  it  may  be  necessary  or 
expedient:  Gen.  Laws,  c.  184,  sec.  5.  The  judge  may  have 
been  of  the  opinion  that  Butler  ought  to  account  for  the  whole 
fine,  and  yet  not  have  deemed  it  necessary  or  expedient  to 
remove  him. 

Butler  was  bound  to  act  judiciously  and  for  the  best  inter- 
est of  his  wards:  Wyman^s  Appeal,  13  N.  H.  18.  It  was  his 
duty  to  improve  their  estate  frugally  and  without  waste,  col- 
lect their  dues,  pay  their  just  debts  out  of  their  property  in 
the  most  economical  manner,  and  protect  their  rights:  Gen. 
Laws,  c.  184,  sec.  3.  He  must  account  for  their  money,  whether 
he  received  it  or  not,  because  he  had  the  right  to  receive  it, 
and  it  was  his  duty  to  collect  it  ( Tuttle  v.  Robinson,  33  N.  H. 
104,  120),  and  he  can  discharge  himself  by  showing  any 
proper  disbursements  on  their  account.  In  no  other  way  can 
the  probate  court  supervise  his  administration  of  his  ward's 
estate. 

The  contract  of  the  attorney  with  Dominique  was,  in  effect, 
to  prosecute  a  suit  in  which  he  had  no  previous  interest,  for 
persons  who  had  no  means  to  pay  for  his  services,  and  receive 
as  compensation  all  that  might  be  recovered  not  in  excess  of 
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one  thousand  dollars,  regardless  of  labor,  expense,  or  time 
bestowed.  Agreements  of  this  kind  are  contrary  to  public 
justice  and  professional  duty,  tend  to  extortion  and  fraud, 
and  are  champertous  and  void:  Ackert  v.  Barker,  131  Mass. 
436;  Christie  v.  Sawyer,  44  N.  H.  298,  303.  Although  there 
was  no  express  stipulation  that  the  attorney  should  have 
nothing  if  the  case  was  lost,  that  was  evidently  the  under- 
standing. The  suit  was  taken  on  shares.  Dominique  ex- 
pected to  pay  nothing,  and  the  attorney  expected  to  receive 
nothing  from  any  other  fund  than  the  product  of  the  litiga- 
tion. Instead  of  Dominique's  being  a  debtor  for  the  value  or 
less  than  the  value  of  legal  services,  the  price  agreed  on 
included  a  large  premium  for  the  risk  of  failure.  If  the  con- 
tract had  been  legal,  the  attorney  would  have  been  a  litigat- 
ing party,  and  a  partner  sharing  the  profit  and  loss  of  a 
speculation.  The  contract  being  illegal,  the  law  does  not 
imply  a  promise  to  pay  him  what  his  services  were  worth. 
As  the  client  in  such  a  case  is  not  in  equal  fault,  and  is  fully 
protected  against  the  oppressive  bargain,  he  may  maintain  an 
action  for  the  whole  amount  received  by  the  attorney,  less  any 
costs  properly  paid.  If  the  attorney  were  not  removed  from 
office,  his  payment  of  the  sum  held  in  abuse  of  his  official 
position  could  be  made  a  condition  of  his  retaining  that  posi- 
tion. The  appellant  is  chargeable  for  all  he  could  have  re- 
covered from  the  attorney,  and  is  entitled  to  no  compensation 
for  services  or  expenses  since  the  settlement  of  his  first  ac- 
count. 

Decree  of  probate  court  modified. 


Champertous  Contracts  of  Attorneys.  —  This  is  the  subject  of  an  ex- 
tended note  to  Bowman  v.  Phillips,  ante,  pp.  297-300. 

Guardian  and  Ward.  —  As  to  the  personal  liability  of  a  guardian  for 
the  care,  collection,  and  expenditure  of  his  ward's  money  and  estate,  see  ex- 
tended note  to  Fessenden  v.  Jones,  75  Am.  Dec.  447-450.  As  to  the  duties 
and  liability  of  guardians:  State  v.  Slevin,  93  Mo.. 253;  3  Am.  St.  Rep.  626, 
and  note  531;  OiOet  v.  Wiley,  126  HI.  310;  9  Am.  St.  Rep.  587.  and  note. 
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Attorney-General  v.  Shepard. 

r62  New  Hampshiek,  383.J 

Statutes  —  Municipal  Corporations.  —  Amenement  of  City  Charter  is 
A  Local  Legislative  Question  which  may  be  submitted  by  the  senate 
and  house,  either  to  the  voters  of  the  city  or  to  the  city  council  for  de- 
cision. 

VIuNieatPAL  Corporations  —  Enactment  of  Ordinance  —  Vote  op  Less 
than  Quorum.  —  In  the  absence  of  express  regulation  to  the  contrary, 
a  proposition  is  carried  at  a  meeting  of  a  board  of  aldermen  by  a  major- 
ity of  the  votes  cast,  when  the  journal  properly  shows  the  presence  of  a 
quorum  at  the  meeting,  and  it  is  not  necessary  that  a  quorum  should 
vote. 

Quo  WARRANTO  Egainst  E.  N.  Shepard,  0.  Pillsbury,  and 
J.  C.  Thome,  to  test  the  validity  of  their  election  as  aldermen 
by  the  fourth  ward  of  the  city  of  Concord.  The  city  charter 
divided  the  city  into  seven  wards,  and  provided  that  each 
should  choose  one  alderman,  and  that  a  majority  of  the  board 
should  be  a  quorum.  An  amendment  of  the  charter  provided 
that  each  ward  should  choose  "  as  many  aldermen  as  that 
ward  is  entitled  to  representatives  to  the  general  court,"  and 
that  the  amendment  should  be  void  unless  the  city  govern- 
ment, or  the  inhabitants  of  the  city,  should  "  by  a  majority 
vote  of  the  legal  voters  present,  and  voting  thereon  by  ballot, 
determine  to  adopt  the  same":  Laws  of  1881,  c.  255,  sees.  1, 
3,  11.  This  amendment  was  adopted  by  the  common  council 
April  29, 1882.  At  a  meeting  of  the  board  of  aldermen  May  27, 
1882,  the  roll  was  called,  and  all  the  members  responded,  ex- 
cept one,  who  was  absent,  and  a  message  was  received  from 
the  common  council  with  the  ordinance  adopting  the  amend- 
ment. The  ordinance  was  put  to  vote,  and  declared  by  the 
chair  to  be  passed.  Upon  a  call  of  the  yeas  and  nays,  three 
voted  in  the  affirmative,  three  refused  to  vote,  one  of  the  latter 
being  the  member  who  called  for  the  yeas  and  nays,  and  the 
chair  declared  the  ordinance  passed;  and  these  facts  appeared 
in  the  journal  of  the  board.  During  the  calling  of  the  yeas 
and  nays  the  chair  read  section  9  of  the  rules  of  the  board, 
which  requires  every  member  present,  when  a  question  is  put, 
to  vote,  unless  excused  by  the  board;  and  the  chair  requested 
each  of  the  three  non-voting  members  to  vote,  and  each  re- 
fused. At  the  next  election  of  aldermen,  the  fourth  ward, 
being  entitled  to  three  representatives,  elected  the  three  de- 
fendants. 


Dec.  1882.]      Attorney-General  v.  Shepabd.  677 

C.  P.  Sanborn,  for  the  plaintiff. 
W.  L.  Foster,  for  the  defendants. 
R.  A.  Ray,  for  the  city  of  Concord. 

Doe,  C.  J.  The  amendment  of  the  city  charter  was  a  local 
legislative  question  that  could  be  submitted  by  the  senate  and 
house,  either  to  the  people  of  Concord,  or  to  the  city  council 
elected  by  the  people  as  their  representatives  for  the  general 
purpose  of  exercising  such  powers  of  local  legislation  and  ad- 
ministration as  may  be  delegated  to  municipalities:  State  v. 
Hayes,  61  N.  H.  264,  319;  Central  Bridge  Co.  v.  Lowell,  15 
Gray,  106,  116;  Stone  v.  Charlestown,  114  Mass.  214,  222; 
Brick  etc.  Church  v.  New  York,  5  Cow.  538,  540,  541;  Perry  v. 
Keene,  68  N.  H.  40;  Kelley  v.  Kennard,  60  Id.  1,  3,  6.  And 
the  rejection  of  the  amendment  by  the  council  would  not 
render  its  subsequent  adoption  by  the  people  unconstitu- 
tional. 

There  were  seven  aldermen.  Four  were  a  quorum.  Six 
were  present.  Three  voted  for  the  adoption  of  the  amendment, 
and  the  refusal  of  the  other  three  to  vote  was  inoperative.  In 
the  absence  of  express  regulation,  a  proposition  is  carried  in  a 
town-meeting,  or  other  legislative  assembly,  by  a  majority  of 
the  votes  cast:  St.  Jeseph  Township  v.  Rogers,  16  Wall.  644, 
664;  Dillon  on  Municipal  Corporations,  sec.  44,  p.  63,  note  2; 
Richardson  v.  Union  Society,  58  N.  H.  187,  188.  The  exercise 
of  law-making  power  is  not  stopped  by  the  mere  silence  and 
inaction  of  some  of  the  law-makers  who  are  present.  An  ar- 
bitrary, technical,  and  exclusive  method  of  ascertaining 
whether  a  quorum  is  present,  operating  to  prevent  the  per- 
formance of  ofl5cial  duty  and  obstruct  the  business  of  govern- 
ment, is  no  part  of  our  common  law.  The  statute  requiring 
the  presence  of  four  aldermen  does  not  mean  that  in  the 
presence  of  four  a  majority  of  the  votes  cast  may  not  be 
enough.  The  journal  properly  shows  how  many  members 
were  there  when  the  vote  was  taken  by  yeas  and  nays;  there 
was  no  difficulty  in  ascertaining  and  recording  the  fact;  and 
the  requirement  of  a  quorum  at  that  time  was  not  intended  to 
furnish  a  means  of  suspending  the  legislative  power  and  duty 
of  a  quorum. 

No  illegality  appears  in  the  adoption  of  the  amendment. 

Judgment  for  the  defendants. 
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Municipal  Corporations.  —  In  the  absence  of  a  statute  to  the  contrary, 
a  quorum  of  the  common  council  of  a  city  consists  of  a  majority  of  the  mem- 
bers elected,  and  such  majority  may  not  adopt  a  rule  that  a  quorum  shall 
•consist  of  two  thirds  of  the  members  elected:  Heiskell  v.  Mayor,  65  Md.  125; 
i57  Am.  Rep.  308.  The  acts  of  the  majority  present  at  a  town-meeting  bind 
■not  only  the  minority,  but  all  who  are  absent:  Chamberlain  v.  Dover,  13  Me. 
466;  29  Am.  Dec.  517. 

Municipal  Corporations.  —  Amendments  to  charters  of  municipal  cor- 
porations take  effect  without  acceptance  by  the  municipality:  Lycoming  ▼. 
Union,  15  Pa.  St.  166;  53  Am.  Dec.  575. 


BuTTRiCK  V.  Nashua  and  Lowell  Railroad. 

[62  New  Hampshiek,  418.  J 

Corporations  —  Attachment  or  Corporate  Stock.  —  A  transfer  of  stock 
in  a  dividend-paying  corporation,  not  recorded  by  the  proper  officer  in 
the  record-book  kept  for  the  purpose,  is  ineffectual  to  pass  the  property 
as  against  attaching  creditors  without  notice.  And  where  the  corpora- 
tion itself  attaches  the  stock,  it  is  not  chargeable  with  knowledge  of 
such  transfer  possessed  by  one  of  its  directors  who  took  no  part  in  caus- 
ing the  attachment  to  be  made,  and  who  had  no  knowledge  of  it. 

Corporations.  — Directors  of  Corporation,  as  Such,  can  Act  in  Behalf 
of  the  corporation  only  as  a  board.  Their  power  is  not  joint  and  several, 
but  joint  only. 

Bill  in  equity,  seeking  to  compel  the  defendant  to  issue  to 
the  plaintiff  a  certificate  for  fifty  shares  of  its  capital  stock. 
In  October,  1876,  one  Wood,  who  owned  ninety-three  shares 
of  the  defendant's  stock,  assigned  fifty  of  them  to  the  Apple- 
ton  National  Bank  of  Lowell,  as  collateral  to  secure  his  note 
to  the  bank  for  four  thousand  two  hundred  dollars,  and  Wood's 
certificate  being  surrendered,  the  defendant  issued  to  the  bank 
a  certificate  for  that  number  of  shares,  stating  therein  that 
they  were  held  by  the  bank  as  collateral.  At  the  same  time 
the  remaining  forty-three  shares  were  pledged  to  the  Maverick 
Bank  of  Boston.  At  the  defendant's  annual  meeting  in  May, 
1877,  Dr.  Graves  was  chosen  a  director,  and  he  and  the  plaintiff 
at  that  time  negotiated  with  Wood  for  the  purchase  of  his 
shares.  Wood  finally  agreeing  to  sell  the  fifty  shares  to  the 
plaintiff,  and  the  forty-three  shares  to  Graves,  at  a  certain 
price  per  share,  in  addition  to  the  sum  for  which  each  lot  of 
shares  was  held  by  the  banks,  and  they  severally  agreed  to 
take  them  at  that  price  and  to  pay  the  sums  for  which  the 
respective  lots  were  held  as  collateral.  The  agreement  was 
verbal,  and  nothing  was  paid  at  the  time  to  Wood.  In  pur- 
suance of  the  agreement.  Wood  executed  and  delivered  to  the 
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plaintiff,  June  19,  1877,  an  irrevocable  power  of  attorney,  au- 
thorizing the  Appleton  Bank  to  transfer  the  fifty  shares  to  the 
plaintiff,  who  then  paid  Wood  a  part,  and  soon  afterwards  the 
remainder,  of  the  agreed  price.  In  March,  1878,  the  plaintiff 
paid  Wood's  four -thousand-two-hundred-dollar  note  to  the 
bank,  received  from  it  a  transfer  of  the  shares,  and  soon  after- 
ward called  upon  the  defendant  for  a  new  certificate,  which 
was  refused.  On  July  11,  1877,  the  defendant  brought  suit 
against  Wood,  and  caused  the  fifty  shares  to  be  attached,  sub- 
sequently obtained  judgment  and  execution,  and  were  pro- 
ceeding to  levy  on  the  shares  when  this  bill  was  filed.  Wood 
was  treasurer  of  the  defendant  company  until  the  annual 
meeting  in  May,  1877,  and  its  acting  treasurer  until  June  6, 
1877;  and  Dr.  Graves,  one  of  the  directors  of  the  defendant 
company,  had  full  knowledge  of  the  transactions  between 
Wood  and  the  plaintiff  at  the  time  they  were  had,  not  ofiB- 
cially,  but  through  his  contemporaneous  bargain  for  and  pur- 
chase of  the  forty-three  shares.  And  no  other  officer  of  the 
defendant  had  any  knowledge  of  the  plaintiff's  claim  to  the 
stock,  or  of  its  sale  to  him,  until  after  the  attachment.  Un- 
der the  defendant's  by-laws,  stock  is  "transferable  by  an 
assignment  thereof  on  the  books  of  the  corporation,  either  per- 
sonally or  by  power  of  attorney,"  and  all  transfers  or  assign- 
ments of  stock  are  required  to  be  made  in  a  book  kept  for  the 
purpose. 

Sawyer  and  Sawyer,  Jr.,  and  C.  R.  Morrison,  for  the  plain- 
tiff. 

W.  W.  Bailey  and  F.  A.  Brooks,  for  the  defendant. 

Carpenter,  J.  A  transfer  of  stock  in  a  dividend-paying 
corporation,  not  recorded  by  the  proper  officer  in  the  record- 
book  kept  for  the  purpose,  is  ineffectual  to  pass  the  property 
as  against  attaching  creditors  without  notice:  Gen.  Laws,  c. 
148,  sees.  10-12;  c.  158,  sec.  6;  Pinkerton  v.  Manchester  etc. 
R.  R.,  42  N.  H.  424;  Scripture  v.  Francestown  Soapstone  Co., 
50  Id.  571,  585-589;  Fisher  v.  Essex  Bank,  5  Gray,  373; 
Blanchard  v.  Dedham  Gas  Light  Co.,  12  Id.  213;  Shipman  v. 
^tna  Ins.  Co.,  29  Conn.  245,  253;  Johnston  v.  Lajlin,  103 
U.  S.  804.  If  the  defendants  had  no  notice  of  the  assign- 
ment to  the  plaintiff,  they  acquired  by  the  attachment  a  valid 
lien. 

Whether  the  agreement  between  Wood  and  the  plaintiff 
made  in  May  was  valid  under  the  statute  of  frauds  (  Whitte- 
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more  v.  Gihhs,  24  N.  H.  484;  Browne  on  the  Statute  of  Frauds, 
sees.  296-298),  and  whether  Wood's  knowledge  of  it  could  be 
imp VI ted  to  the  defendant  {Seneca  Co.  Bank  v.  Neass,  5  Denio, 
330,  337;  Piatt  v.  Birmingham  Co.,  41  Conn.  255,  264-266), 
are  questions  which  need  not  be  considered.  The  validity  of 
the  agreement  and  the  defendants'  knowledge  of  it  may  be 
assumed.  The  contract  was  not  executed,  but  executory.  It 
was  not  a  sale,  but  an  agreement  of  Wood  to  sell,  and  of  the 
plaintiff  to  buy. 

If  equity  would  enforce  its  specific  performance  against 
Wood  and  all  claiming  under  him  with  notice,  it  would  only 
do  so  upon  a  payment  of  the  purchase-money.  The  legal 
title,  together  with  a  right  to  receive  the  stipulated  price,  re- 
mained in  Wood.  A  purchase,  or  an  attachment  of  the  stock, 
subject  to  the  contract,  would  not  injure  the  plaintiff.  No 
steps  were  taken  to  transfer  the  legal  title  to  the  plaintiff,  and 
nothing  was  paid  until  June  19th.  A  creditor  attaching  the 
stock  at  any  time  before  that  day,  with  a  full  knowledge  of 
all  the  facts,  would  have  held  Wood's  right  to  the  agreed 
price.  Whether  the  defendants  can  levy  upon  and  sell  any- 
thing more  than  the  legal  title,  subject  as  well  to  a  right  in 
the  plaintiff  to  receive  a  transfer  upon  payment  of  the  price 
as  to  the  pledge  to  the  bank,  is  a  question  not  raised  by  the 
case. 

The  agreement  was  executed,  the  price  paid,  and  the  legal 
title  as  between  the  parties  transferred  to  the  plaintiff  June 
19th.  If,  before  the  attachment,  the  defendants  had  notice  of 
this  transaction,  the  plaintiff  must  prevail;  otherwise,  the  de- 
fendants. 

Inasmuch  as  Wood  was  not  the  defendants'  acting  treasurer, 
or  otherwise  in  their  employ,  after  June  6th,  the  defendants 
are  not  chargeable  with  his  knowledge  of  the  transaction  of 
June  19th.  They  had,  prior  to  the  attachment,  no  notice  of 
the  transfer  of  the  title  to  the  plaintiff,  unless  they  are  to  be 
charged  with  the  knowledge  of  their  director  Graves.  It  does 
not  appear  that  Graves  had  any  authority  except  as  one  of 
seven  directors,  who,  as  such,  can  act  in  behalf  of  the  corpo- 
ration only  as  a  board.  Their  power  is  not  joint  and  several, 
but  joint  only:  Gen.  Laws,  c.  148,  sec.  3;  Despatch  Line  of 
Packets  v.  Bellamy,  12  N.  H.  205;  37  Am.  Dec.  203;  Edgerly  v. 
Emerson,  23  N.  H.  555,  566-569;  55  Am.  Dec.  201-,  National 
Bank  v.  Norton,  1  Hill,  572;  Bank  v.  Canal  Co.,  4  Paige,  127; 
D^Arcy  v.  Railway  Co.,  L.  R.  2  Ex.  158.     They  may  appoint 


Dec.  1882.]       Buttrick  v.  Nashua  etc.  R.  R.  581 

officers  and  agents,  with  such  powers  as  they  may  find  conve- 
nient or  necessary:  Gen.  Laws,  c.  148,  sec.  3.  They  may  con- 
fer on  one  of  their  associates  a  special  or  general  authority, 
or,  without  their  action,  the  corporation  may  make  one  of  their 
directors  a  special  or  general  agent  by  their  course  of  dealing, 
and  by  holding  him  out  to  the  world  as  such.  In  the  absence 
of  such  authority,  a  director  cannot,  by  his  individual  action, 
bind  or  affect  the  rights  of  the  corporation.  Notice  to  him  is 
not  in  law  notice  to  the  corporation:  Washington  Bank  v. 
Lewis,  22  Pick.  24,  81;  Commercial  Bank  v.  Cunningham,  24 
Id.  270,  276;  35  Am.  Dec.  322;  Atlantic  State  Bank  v.  Savery, 
82  N.  Y.  291;  New  Haven  etc.  R.  R.y.  Chatham,  42  Conn.  465, 
480.  They  are  not  affected  by  his  knowledge,  unless  they 
move  in  the  business  to  which  the  knowledge  is  material 
through  the  agency  of  such  director  acting  either  alone  or  as 
one  of  the  board:  National  Sec.  Bank  v.  Cushman,  121  Mass. 
490;  Bank  of  United  States  v.  Davis,  2  Hill,  451,  463;  West- 
field  Bank  v.  Cornen,  37  N.  Y.  320;  Holden  v.  New  York  etc. 
Bank,  72  Id.  286,  294;  Farmers'  etc.  Bank  v.  Payne,  25  Conn. 
444;  68  Am.  Dec.  362;  Farrel  Foundry  v.  Dart,  26  Conn.  376. 

It  does  not  appear  that  Graves  took  any  part  in  causing  the 
attachment  to  be  made,  or  that  he  had  knowledge  of  it,  or  of 
Wood's  indebtedness  to  the  defendants. 

Bill  dismissed. 


Corporations.  —  As  to  the  liability  of  a  transferee  of  stock  for  unpaid 
calls,  see  note  to  Planing  Mill  Co.  v.  Savings  Bank,  6  Am.  St.  Rep.  838-840. 

An  Attachment  of  Stock  without  Notice  of  Assignment  takes  pre- 
cedence thereover,  when  the  assignment  has  not  been  perfected  upon  the 
books  of  the  corporation:  Fori  Madison  L.  Co.  v.  Batavian  Bank,  71  Iowa, 
270;  60  Am.  Rep.  789;  note  to  Colt  v.  Ives,  81  Am.  Dec.  169. 

Certificates  of  Corporate  Stock  are  not  negotiable  instruments,  and 
an  assignee  thereof  takes  subject  to  equities  and  defenses:  Young  v.  South 
T.  1.  Co.,  85  Tenn.  189;  4  Am.  St.  Rep.  752,  and  cases  in  note  759;  but  a 
purchaser  of  stock  standing  in  the  name  of  his  vendor  on  the  corporation's 
books,  in  good  faith,  for  value,  does  not  hold  such  stock  subject  to  equities  of 
third  persons  of  which  he  has  no  notice:  Caulkins  v.  Oas  Light  Co.,  85  Tenn. 
683;  4  Am.  St.  Rep.  786;  compare  Sujpply  Ditch  Co.  v.  Elliot,  10  CoL  327;  3 
Am.  St.  Rep.  586. 

Corporations.  —  The  legal  title  to  shares  of  corporation  stock,  assignable 
only  upon  the  corporation's  books,  does  not  pass  by  an  assignment  of  the 
■hares,  which  is  not  made  and  recorded  upon  such  books:  Lippitt  v.  American 
etc.  Co.,  15  R.  I.  141;  2  Am.  St.  Rep.  886,  and  note  891. 

Corporations.  —  The  knowledge  of  an  officer  of  a  corporation  may  be  im- 
puted to  the  corporation:  Atlantic  MilU  t.  Indian  Orchard  Mills,  147  Mass. 
268;  9  Am.  St.  Rep.  698,  and  note. 
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Corporations.  —  The  Corporate  Powers  op  a  Corporation  can  only  be 
exercised  by  a  board  of  directors,  when  the  majority  are  duly  assembled  and 
acting  aa  aboard  under  the  provisions  of  law:  Oashwiler  v.  Willis,  33  Cal.  11; 
91  Am.  Dec.  607,  and  note;  Regents  v.  WilUama,  9  Gill  &  J.  365;  31  Am.  Dec. 
72. 


"Wheeler  v.  Traders'  Insurance  Company. 

[62  Nsw  Hampshibb,  450.J 

Insurance  —  Fire  —  Construction  of  Prohibitive  Clause  in  Poliot, — 
Where  a  stipulation  provides  that  the  policy  shall  be  avoided  by  the 
use  of  an  article  expressly  named,  and  there  is  nothing  in  the  policy 
from  which  a  permission  to  use  the  article  in  a  partial,  limited,  or  tem- 
porary way  can  be  inferred,  full  effect  is  usually  given  to  the  prohibi- 
tive clause  by  a  forfeiture  of  the  policy  for  its  violation. 

Insurance  —  Fire  —  Violation  of  Condition  in  Policy  FoRFErriNa  In- 
surance. —  Stipulation  in  policy,  that  "if  the  assured  shall  keep  or  use 
....  petroleum,  naphtha,  gasoline,  benzine,  benzole,  or  benzine  var- 
nish, or  keep  or  use  camphene,  spirit  gas,  or  any  burning  fluid  or  chemi- 
cal oils,  without  written  permission  in  this  policy,  then,  and  in  every 
such  case,  this  policy  is  void,  and  all  insurance  thereunder  shall  imme- 
diately cease  and  determine,"  is  a  part  of  the  contract  of  insurance, 
and  a  reasonable  restriction  against  the  use  of  dangerous  and  combusti- 
ble materials;  and  the  use  by  the  assured  of  naphtha  or  benzine  on  the 
insured  premises  avoids  the  policy  and  forfeits  the  insurance,  unless  such 
use  was  one  incidental  to  the  business,  adopted  from  necessity  or  cus- 
tom, and  recognized  by  the  insurer,  or  was  in  small  quantities  for  a 
special  and  not  dangerous  purpose. 

Motion  for  a  rehearing  in  the  case  of  Wheeler  v.  Insurance 
Co.,  62  N.  H.  326.  The  action  was  assumpsit  on  a  policy  of 
insurance  on  the  plaintiff's  woolen-mill  and  contents,  which 
were  burned  May  23,  1879.  The  policy  contained  a  stipula- 
tion which  is  set  out  in  the  opinion.  The  fire  broke  out  about 
noon;  and  it  appeared  that  about  eleven  o'clock  the  plaintiff, 
for  the  purpose  of  killing  moths  in  some  wool,  took  into  the 
mill  a  barrel  of  naphtha,  and  sprinkled  the  liquid  several 
times  from  a  watering-pot  upon  the  wool  at  the  opposite  end 
of  the  room  from  the  cask.  The  fire  broke  out  about  thirty 
feet  from  the  wool,  and  spread  rapidly  to  it.  The  plaintiff 
bought  the  naphtha  for  use  in  destroying  the  moths,  and  in- 
tended to  remove  it  from  the  building  after  sprinkling  the 
wool.  In  the  morning  there  was  a  fire  under  the  boiler  to 
heat  the  dye-vats,  which  was  not  replenished  after  nine 
o'clock.  Nothing  more  is  known  of  the  origin  of  the  fire  than 
that  above  stated. 
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Marston  and  Eastman,  and  J.  S.  H.  Frink,  for  the  plaintiff. 
S.  C.  Eastman,  for  the  defendant. 

Allen,  J.  The  stipulation  in  the  policy,  that  "if  the  as- 
sured shall  keep  or  use  ....  petroleum,  naphtha,  gasoline, 
benzine,  benzole,  or  benzine  varnish,  or  keep  or  use  camphene, 
spirit  gas,  or  any  burning  fluid  or  chemical  oils,  without  writ- 
ten permission  in  this  policy,  then  and  in  every  such  case  this 
policy  is  void,  and  all  insurance  thereunder  shall  immediately 
cease  and  determine,"  was  a  part  of  the  contract  of  insurance 
entered  into  by  the  plaintiff  with  the  defendants,  without  any 
apparent  mistake,  deception,  or  fraud.  The  plaintiff  expressly 
agreed  that  a  violation  of  the  condition  should,  of  itself,  be  a 
forfeiture  of  all  insurance  under  the  policy.  Having  volun- 
tarily entered  into  the  contract  thus  restricted,  the  plaintiff 
cannot  reasonably  complain  of  the  enforcement  of  the  for- 
feiture for  a  violation  of  the  condition:  Mead  v.  Northwestern 
Ins.  Co.,  7  N.  Y.  530;  Lee  v.  Howard  Ins.  Co.,  3  Gray,  583; 
Kelly  V.  Home  Ins.  Co.,  97  Mass.  288. 

There  is  no  ambiguity  in  the  meaning  of  the  words  used,  or 
the  sense  in  which  they  were  employed,  by  which  the  plain- 
tiff might  have  the  benefit  of  a  doubt:  Smith  v.  Mechanics^  etc. 
Ins.  Co.,  32  N.  Y.  399.  The  contract  must  be  interpreted  and 
the  terms  used  must  be  defined  in  the  light  of  the  mischief 
intended  to  be  avoided  by  the  restriction.  The  prohibition  of 
the  keeping  or  use  for  any  purpose,  or  for  any  measurable 
time,  of  an  article  so  inviting  to  fire  as  that  described  in  the 
case,  was  a  reasonable  prohibition,  the  violation  of  which,  in 
any  degree  and  for  any  time,  would  expose  the  insured  prem- 
ises to  an  extreme  degree  of  danger;  and  to  give  the  re- 
strictive clause  in  the  policy  a  construction  which  would 
permit  the  introduction  into  the  premises  of  naphtha  or  ben- 
zine, and  its  use  there  for  any  dangerous  purpose  for  any 
time,  would  be  a  practical  nullification  of  that  part  of  the 
contract.  If  it  could  be  said  that  merely  "keeping"  it,  not 
for  sale,  nor  for  any  general  use  in  the  business  of  manufac- 
turing, but  for  temporary  storage,  could  not  be  within  the 
prohibition  intended  by  the  parties  to  the  contract,  certainly 
the  "use"  made  of  it  was  one  subject  to  the  prohibition  of  the 
use  of  an  article  hazardous  to  an  extraordinary  degree,  if  the 
use  of  any  combustible  material  ever  could  be. 

The  cases,  in  which  a  disregard  of  the  prohibition  of  keeping 
or  using  extraordinarily  hazardous  articles  has  not  been  held 
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to  work  a  forfeiture  of  the  policy,  are  those  where  the  use  made 
was  one  incident  to  the  business  of  the  insured,  adopted  from 
necessity  or  custom,  and  recognized  by  the  insurer,  so  that  a 
waiver  of  the  prohibitory  clause  followed.  Such  cases  are: 
Carlin  v.  Western  Assurance  Co.,  57  Md.  515,  40  Am.  Rep.  440, 
in  which  the  prohibited  oil  was,  at  the  time  of  the  insurance, 
known  by  the  insurers  to  be  commonly  used  by  the  insured  to 
lubricate  machinery;  Buchanan  v.  Exchange  Ins.  Co.,  61  N.  Y. 
26,  where  the  oil  was  known  to  be  commonly  used  for  illumi- 
nating purposes;  and  Whitmash  v.  Conway  Ins.  Co.,  16  Gray, 
359,  77  Am.  Dec.  414,  in  which  the  inhibited  article  was 
known  to  be  usually  kept  and  dealt  with  as  a  part  of  a  stock 
of  goods  in  a  country  store  insured.  The  use  by  the  plaintiff 
of  the  benzine  or  naphtha  did  not  come  within  the  doctrine  of 
any  of  these  cases,  nor  was  it  a  use  in  a  small  quantity  as  a 
medicine,  or  for  other  special  and  not  dangerous  purpose,  as  in 
Williams  v.  Firemen's  Fund  Ins.  Co.,  54  N.  Y.  569;  13  Am. 
Rep.  620. 

The  plaintiflf  claims  that  the  policy  was  not  forfeited  by  the 
use  of  the  naphtha,  because  the  use  was  not  habitual,  but  tem- 
porary, and  confined  to  a  single  occasion.  The  cases  relied 
on  as  authority  for  this  position  are  cases,  for  the  most  part, 
where  there  was  no  express  stipulation  or  warranty  against  the 
use  of  the  particular  dangerous  article  or  material  in  ques- 
tion, but  only  a  prohibition  in  general  terms  of  keeping  haz- 
ardous things  on  the  premises  or  of  carrying  on  a  different  or 
more  dangerous  trade:  Dobson  v.  Sotheby,  Moody  &  M.  90; 
Shaw  V.  Robberds,  6  Ad.  &  E.  76.  But  where  there  is  a  stipu- 
lation that  the  policy  shall  be  avoided  on  the  use  of  an  article 
expressly  named,  and  there  is  nothing  in  the  policy  from 
which  a  permission  to  use  the  article,  in  a  partial,  limited,  or 
temporary  way,  can  be  inferred,  full  effect  has  usually  been 
given  to  the  prohibitive  clause  by  a  forfeiture  of  the  policy  for 
its  violation:  Glen  v.  Lewis,  8  Ex.  607;  Faulkner  v.  Central  Ins. 
Co.,  1  Kerr,  279;  Worcester  v.  Worcester  Ins.  Co.,  9  Gray,  27; 
Matson  v.  Farm  Buildings  Ins.  Co.,  73  N.  Y.  310;  Birmingham 
Ins.  Co.  V.  Kroegher,  83  Pa.  St.  64;  24  Am.  Rep.  147;  Cerf  v. 
Hom^  Ins.  Co.,  44  Cal.  320;  13  Am.  Rep.  165. 

No  reason  has  been  suggested  by  the  plaintiff  why  the  re- 
strictive clause  in  the  policy  of  insurance  in  this  case  should 
receive  a  construction  by  rules  different  from  those  applied  to 
ordinary  business  contracts.  The  terms  of  the  prohibitive 
clause  are  simple,  well  known,  and  in  common  use.     There  is 
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nothing  ambiguous  about  them,  and  there  can  be  no  doubt  as 
to  their  meaning.  The  stipulation  was  a  plain,  unqualified 
agreement  that  the  policy  should  be  forfeited  if  naphtha  were 
used  in  the  premises  insured.  It  was  a  reasonable  restriction 
against  the  use  of  a  very  dangerous  and  combustible  material; 
and  a  construction  which  would  uphold  the  policy,  in  spite  of 
a  plainly  hazardous  use  of  any  substantial  quantity  of  so  dan- 
gerous a  fluid  on  the  premises,  for  any  substantial  time,  would 
defeat  the  object  for  which  the  restriction  was  made. 
Motion  denied. 


Insuiuncb  —  Conditions  against  Combustibles  and  DANaBROirs  Sub- 
stances. —  The  fact  that  gunpowder  is,  by  custom  and  usage,  considered 
"general  merchandise,"  does  not  take  it  out  of  the  condition  against  using 
or  keeping  gunpowder  in  a  store,  where  there  is  a  policy  of  insurance  upon 
a  stock  of  "general  merchandise "  in  such  store:  Live7-pool  etc  Ins.  Co.  v. 
Van  Oa,  63  Miss.  431.  Compare  Lancaster  Fire  Ins.  Co.  v.  Lenkeim,  89  Pa.  St. 
497;  33  Am.  Rep.  778,  and  particularly  extended  note  781-784,  as  to  condi- 
tions generally  in  fire  insurance  policies  against  combustibles,  such  as  "  tur- 
pentine, benzine,"  and  other  dangerous  materials.  But  a  condition  against 
keeping  or  using  on  the  premises  "petroleum,  naphtha,  benzine,  benzole, 
gasoline,  benzine  varnish,  etc.,"  or  "camphene,  spirit  gas,  or  any  burning 
tiuid  or  chemical  oils,"  does  not  prohibit  the  using  one  or  more  of  such  sub 
stances  temporarily  for  cleaning  machinery,  etc.:  Meara  v.  Humboldt  Ins. 
Co.,  92  Pa.  St.  15;  37  Am.  Rep.  647;  compare  Matson  v.  Farm  Buildings  Ins. 
Co.,  73  N.  Y.  310;  29  Am.  Rep.  149;  Carlin  v.  Western  Assur.  Co.,  57  Md 
515;  40  Am.  Rep.  440;  BenneU  v.  North  British  etc.  Ins.  Co.,  81  N.  Y.  273 
37  Am.  Rep.  501;  Mai-yland  Fire  Ins.  Co.  v.  Whiteford,  31  Md.  219;  1  Am, 
Rep.  45;  Morse  v.  Buffalo  Fire  Ins.  Co.,  30  Wis.  534;  11  Am.  Rep.  587;  Cer/ 
V.  Home  Ins.  Co.,  44  Cal.  320;  13  Am.  Rep.  165;  Williams  v.  Firemen's  Fund 
Ins.  Co.,  54  N.  H.  569;  13  Am.  Rep.  620;  Hall  v.  Insurance  Co.,  58  N.  Y.  292; 
17  Am.  Rep.  255;  Birmingham  Fire  Ins.  Co.  v.  Kroegher,  83  Pa.  St.  64;  24 
Am.  Rep.  147,  and  note  150.  The  mere  keeping  of  articles  denominated  as 
hazardous  in  a  policy  of  insurance  after  the  issuing  of  such  policy,  if  pro- 
hibited therein,  does  not  render  the  policy  void,  but  only  suspends  it  while 
the  prohibited  articles  are  kept  on  the  premises:  Phnenix  Ins.  Co.  v.  Law- 
rence, 4  Met.  (Ky.)  9;  81  Am.  Dec.  521;  but  where  saltpeter  is  prohibited 
from  being  kept  upon  the  premises,  and  is  kept  there  for  the  purpose  of  sale 
as  an  article  of  merchandise,  the  policy  is  avoided  thereby:  Commercial  Int. 
Co.  V.  Mehlman,  48  111.  313;  95  Am.  Dec.  543. 
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Baeker  V.  Jones. 

[C2  Nkw  Hampshire,  497.J 
Co-TE»Ai»CT.  —  Tenant  in   Common  is  Entitled  to  Partition  wrrHOtrt 

Entry,  actual  possession,  or  judgment  in  a  writ  of  entry,  against  a  co- 

tenant  in  actual  and  exclusive  possession. 
Payment.  —  Presumption  that  Debt  is  Paid  after  the  lapse  of  twenty 

years  is  a  disputable  one. 
Co-TENANor.  —  Tax  Titles  Bought  by  One  Tenant  in  Common  of  Land 

CANNOT  BE  Set  uf  by  him  against  his  co-tenant,  except  for  the  purpose 

of  enforcing  equitable  contribution. 

Bill  in  equity,  for  a  partition. 
Barnard  and  Barnard,  for  the  plaintiflf. 
E.  A.  Hibbard,  for  the  defendant. 

Doe,  C.  J.  It  is  agreed  that  one  fifth  of  the  title  passed  to 
the  plaintiflF  by  estoppel:  Robertson  v.  Wilson,  38  N,  H.  48. 
And  he  is  entitled  to  partition  without  entry,  actual  possession, 
or  judgment  in  a  writ  of  entry,  and  notwithstanding  the  de- 
fendant's actual  and  exclusive  possession.  The  plaintifif's 
title  and  right  of  possession  are  sufficient  for  the  maintenance 
of  this  action  without  a  technical  seisin  not  included  in  his 
title  and  right.  In  this  state  the  ancient  doctrine  of  entry  and 
seisin  is  largely  obsolete.  The  plaintiff  claims  another  fifth 
under  a  levy  of  an  execution  on  a  mortgagor's  equity  of  re- 
demption. But  the  mortgage  has  been  foreclosed,  and  its 
covenants  are  effective  as  an  estoppel  against  the  mortgagor: 
Fletcher  v.  Chamberlin,  61  Id.  438.  After  twenty  years  the 
mortgage  debt  was  presumed  to  be  paid;  but  the  presumption 
is  a  disputable  one,  and  the  fact  is  found  that  the  debt  was  not 
paid. 

The  defendant  claims  all  the  land  under  tax  titles  which  he 
has  bought;  but  they  are  not  a  bar  to  this  or  any  other  real 
action  in  which  the  plaintifi''s  judgment  may  contain  a  condi- 
tion requiring  him  to  contribute  his  share  of  what  the  defend- 
ant has  paid.  There  will  be  an  accounting  at  the  trial  term, 
and  a  decree  for  a  partition  assigning  the  plaintiff  one  fifth  of 
the  land  when  he  pays  into  court  the  amount  equitably  due 
from  him  for  taxes  paid  and  tax  titles  bought  by  the  defend- 
ant. 

Case  discharged.  

Payment,  Presumption  as  to.  —  All  debts  excepted  out  of  the  statute  of 
limitations,  unclaimed  and  unrecognized  for  twenty  years,  are  presumed  to 
h*ve  been  paid;  but  this  presumption  may  always  be  rebutted  by  satisfactory 
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•nd  convincing  evidence:  Gregory  v.  Commonwealth,  121  Pa.  St.  611;  6  Am. 
St.  Rep.  804,  and  note  811;  Lewis  v.  Schwenn,  93  Mo.  26;  3  Am.  St.  Rep.  611, 
and  note  515.  The  North  Carolina  statute  which  declares  a  presumption  aa 
to  payment  after  ten  years  embraces  within  its  provisions  bonds  or  "single 
bills "  as  well  as  notes  and  other  demands  therein  enumerated:  Rogers  v. 
Clements,  98  N.  C.  180.  A  statutory  presumption  as  to  the  payment  of  money 
will  prevail,  even  though  he  who  is  entitled  to  such  money  never  demanded 
it  or  instituted  proceedings  to  recover,  where  it  was  money  received  by  a 
master  from  the  sale  of  lands  under  partition  proceedings:  Kerlee  v.  Corpen- 
ing,  97  Id.  330.  A  judgment  obtained  against  one  obligor  upon  a  joint  and 
several  bond  does  not  rebut  the  presumption  of  payment  which  may  have 
arisen  in  favor  of  another  obligor:  Hall  v.  Woodward,  26  S.  C.  557. 

Co-tenancy.  — Eight  of  a  co-tenant  to  contribution  from  his  co-tenants, 
where  he  has  paid  the  taxes  assessed  against  the  whole  common  estate:  Pres- 
ton V.  Wright,  81  Me.  306;  10  Am.  St.  Rep.  257,  and  note;  Wistar's  Appeal, 
125  Pa.  St.  526;  11  Am.  St.  Rep.  917;  Eada  v.  Jiether/ord,  114  Ind.  273;  5 
Am.  St.  Rep.  611,  and  note  613. 

Co-TENANCT.  —  Buying  a  tax  title  by  one  tenant  in  common,  and  taking  a 
deed  purporting  to  convey  the  interest  of  his  co-tenants,  are  acts  tending  to 
show  that  he  claims  to  hold  adversely  to  them:  Oglesby  v.  Hollister,  76  Cal. 
136;  9  Am.  St.  Rep.  177;  but  a  tenant  does  not  disseise  his  co-tenants  by 
merely  entering  the  common  estate,  and  exercising  the  rights  of  ownership, 
under  a  tax  deed:  Hudson  v.  Coe,  79  Me.  83;  1  Am.  St.  Rep.  288,  and  note; 
Holterhoft  v.  Mead,  36  Minn.  42. 

Entry  of  One  Co-tenant  is  the  entry  of  all;  and  possession  of  one  co-ten- 
ant is  always  presumed  to  be  in  accordance  with  the  common  title:  Hudson 
V.  Coe,  79  Me.  83;  1  Am.  St.  Rep.  288,  and  cases  cited  in  note  295;  and  exclu- 
sive possession  by  a  co-tenant  who  has  taken  a  conveyance  purporting  to  con- 
vey the  property  in  severalty  does  not  ordinarily  oust  his  co-tenants:  Hignite 
V.  Hignite,  65  Miss.  447;  7  Am.  St.  Rep.  673,  and  note  674;  Odam  v.  Weath- 
ersbee,  26  S.  C.  244. 

Purchase  by  One  Co-tenant  of  an  outstanding  superior  title:  Extended 
note  to  Venable  v.  Beaucliamp,  28  Am.  Dec.  83-85,  and  therein  of  tax  titles 
acquired  by  one  co-tenant  which  are  held  to  inure  to  the  benefit  of  all  the 
joint  owners.  So  one  co-tenant  cannot  take  advantage  of  his  co-tenants  by 
purchasing  an  outstanding  title  and  asserting  it  against  them:  Clementa  v. 
Cates,  49  Ark.  242. 

Partition.  —  For  the  purposes  of  partition  of  lands,  the  possession  of  one 
tenant  in  common  is  possession  of  them  all,  unless  by  actual  ouster  he  holda 
adversely  to  the  common  title:  Hayes's  Appeal,  123  Pa.  St.  110. 
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Hall  v.  Brackett. 

[62  New  Hamfshibe,  509.] 
Bonds  —  Offics  and  Officers.  —  Sureties  in  Official  Bond  of  Bank 
Treasurer  are  Estopped  by  the  recital  therein  of  the  fact  that  he  "is 
treasurer  "  to  deny  that  he  was  treasurer  when  the  bend  was  given;  and 
if  the  principal  was  then  holding  the  office  at  the  sufferance  of  the  corpo- 
ration, and  not  for  a  fixed  term,  and  the  bond  purported  to  be  given  for 
an  indefinite  term,  the  only  implied  limitation  of  it  is  to  the  indefinite 
term  which  the  sureties  admitted  he  wa«  holding.  In  such  case,  the 
liability  of  the  sureties  was  not  impliedly  limited  by  the  expiration  and 
extension  of  the  bank's  charter. 

Action  of  debt  on  an  ofl&cial  bond  given  by  the  defendant 
Brackett  as  treasurer  of  a  savings  bank,  the  plaintiffs  being 
the  assignees  of  the  bank.  The  bank's  charter  was  granted  in 
June,  1857,  for  twenty  years,  and  was  extended  for  that  period 
in  June,  1877,  and  the  bank  suspended  business  September 
21,  1877.  The  charter  required  the  treasurer  to  "give  bonds 
in  a  sum  not  less  than  ten  thousand  dollars  for  the  faithful 
discharge  of  his  duty";  and  provided  that  the  treasurer  and 
certain  other  ofl5cers  should  be  elected  by  ballot,  "hold  their 
oflBce  for  one  year,  and  until  others  are  chosen  and  have  ac- 
cepted in  their  stead."  Brackett  was  elected  treasurer  at  the 
first  meeting,  August  1,  1857,  and  held  the  office  until  the  bank 
suspended  business.  He  was  not  re-elected  in  any  succeeding 
year,  and  no  other  person  was  chosen  in  his  stead.  Under  a 
by-law,  the  corporation  held  a  meeting  each  year  on  the  sec- 
ond Wednesday  of  June.  The  bond  in  suit  was  given  in  re- 
quirement with  the  statute  December  30,  1869,  conditioned 
that  "  if  the  above-bounden  John  M.  Brackett,  who  is  treasurer 
of  the  Carroll  County  Five  Cents  Savings  Bank  of  Wolfe- 
borough,  shall  faithfully  discharge  and  perform  all  the  duties 
incumbent  on  him  as  treasurer  of  said  bank,  agreeably  to  the 
laws  of  the  state  of  New  Hampshire,  and  in  accordance  with 
the  charter  and  by-laws  of  said  institution,  then  this  obliga- 
tion shall  be  void." 

/.  0.  Hall,  and  Wiggin  and  Fernald,  for  the  plaintiffs. 

0.  Marston  and  W.  J.  Copeland,  for  the  defendants. 

Doe,  C.  J.  The  defendants  cannot  deny  the  fact  stated  in 
the  bond,  that  Brackett  was  treasurer  of  the  bank  when  the 
bond  was  given.  The  bond  contains  no  express  limitation  of 
its  security  to  one  official  term;  and  if  such  a  limitation  is 
implied,  the  limited  term  is  the  one  which  the  defendants  ad- 
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mitted  Brackett  was  holding  at  the  date  of  the  bond,  Decem- 
ber 30,  1869.  By  the  charter,  he  was  one  of  those  who  "hold 
their  office  for  one  year,  and  until  others  are  chosen  and  have 
accepted  in  their  stead."  He  was  the  only  treasurer  the  bank 
ever  had.  He  was  elected  in  1857;  he  has  not  been  re-elected, 
and  no  other  person  has  been  chosen  in  hie  stead.  In  fact 
and  in  law  he  was  treasurer  from  1857  to  1877,  when  the 
bank's  property  passed  into  the  hands  of  assignees.  In  1869, 
when  the  defendants  admitted  he  was  treasurer,  he  was  hold- 
ing the  office,  not  for  a  year,  but  for  the  indefinite  period  of 
the  sufierance  of  the  corporation,  who  could  choose  another 
person  as  his  successor  at  any  time.  The  view  most  favorable 
to  the  sureties  is,  that  the  bond  covers  this  indefinite  period, 
and  that  they  would  not  have  been  held  for  this  performance 
of  his  duties  after  a  re-election. 

Dover  v.  Twomhly,  42  N.  H.  59,  68,  and  many  other  cases, 
sustain  "the  doctrine  that  a  surety  is  bound  for  the  conduct 
of  the  officer  during  the  term  to  which  his  then  appointment 
extended,  and  not  beyond."  In  this  case,  the  only  annual 
term  the  principal  ever  held  had  expired  eleven  years  before 
the  bond  was  given.  There  was  no  term  of  a  year  to  which 
the  bond  can  be  limited.  If  its  language  is  qualified  by  im- 
plication, the  qualification  is  introduced  by  the  actual,  and 
not  by  an  imaginary,  state  of  things,  —  by  the  tenure  of  suf- 
ferance on  which  he  was  holding  the  office,  and  not  by  an 
election  that  did  not  occur,  and  an  annual  term  that  did  not 
begin.  The  admission,  signed  and  sealed  by  the  defendants 
December  30,  1869,  that  Brackett  "  is  treasurer,"  can  refer  to 
no  other  term  than  the  indefinite  one  he  was  then  holding. 
The  provision  of  the  charter,  that  he  and  others  "shall  hold 
their  office  for  one  year,  and  until  others  are  chosen  and  have 
accepted  in  their  stead,"  excludes  the  fiction  that  his  non- 
election  after  1857  was  an  annual  election.  The  bond  covers 
any  default  that  occurred  during  the  continuance  of  the  in- 
definite term  for  which  it  was  given:  Mayor  v.  Wright,  16 
Q.  B.  623;  Curling  v.  Chalklen,  3  Moore  &  S.  502;  Dedham 
Bank  v.  Chickering,  3  Pick.  335;  Amherst  Bank  v.  Root,  2  Met. 
523;  Chelmsford  Co.  v.  Demarest,  7  Gray,  1,  6;  Cambridge  v. 
Fifield,  126  Mass.  429;  Commonwealth  v.  Beading  Bank,  129 
Id.  73;  Richardson  v.  Dean,  130  Id.  242,  244;  De  Colyar  on 
Guaranties,  Am.  ed.  1875,  260;  Murfree  on  Official  Bonds,  sec. 
632. 

There  are  authorities  in  conflict  with  Exeter  Bank  v.  Bogera, 
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7  N.  H.  21  (Thompson  on  Liabilities  of  Officers,  515);  but  it 
is  the  settled  law  of  this  state  that  the  liability  of  the  sureties 
was  not  limited  by  the  expiration  and  extension  of  the  bank's 
charter. 

Case  discharged.  

Suretyship  —  Official  Bonds.  —  The  undertaking  of  a  surety  upon  an 
official  bond  must  be  strictly  construed:  Note  to  First  Nat.  Bank  v.  Gerke,  6 
Am.  St.  Rep.  458. 

Estoppel  by  Recitals  in  Bonds. — The  surety  of  a  guardian  upon  the 
guardian's  bond,  executed  to  enable  him  to  sell  his  ward's  money,  is  es- 
topped, after  sale  and  receipt  of  the  money,  to  deny  his  principal's  appoint- 
ment as  guardian,  as  recited  in  the  bond:  Gray  v.  State,  78  Ind.  68;  41  Am. 
Rep.  545.  So  recitals  in  a  deed  operate  as  an  estoppel  upon  the  parties  thereto: 
Orthwein  v.  Thomas,  127  111.  654;  11  Am.  St.  Rep,  159,  and  note  173;  and 
the  obligors  upon  an  injunction  bond  are  estopped  from  denying  the  recitals 
contained  therein:  Person  v.  Thornton,  86  Ala.  308;  so  may  one  be  estopped 
by  the  giving  of  a  forthcoming  bond:  Benesch  v.  Waggner,  12  Col.  534;  13 
Am.  St.  Rep.  254,  and  note  257;  Hill  v.  Nelms,  86  Ala.  442. 


Pearson  v.  Concord  Railroad  Corporation. 

162  Nbw  Hampshikb,  587.] 

Corporations.  —  Director  of  Railroad  Corporation,  though  not  Tech- 
nically A  Trustee,  stands  in  a  fiduciary  relation  to  the  corporation, 
and  is  under  the  disability  of  a  trustee. 

Corporations.  —  Stockholder  in  Corporation  Sustains  to  Directors  th« 
relation  of  a  cestui  que  trust,  and  a  court  of  equity  will  interfere,  at  the- 
suit  of  a  stockholder,  to  enjoin  the  action  of  common  directors  of  two 
railroad  corporations  in  respect  to  matters  where  the  interests  of  the 
roads  are  in  conflict. 

Corporations  —  Directors  Acting  for  Two  Corporations  wherb  In- 
terests ARE  Conflicting.  —  The  managers  of  a  railroad  corporation, 
acting  for  it  and  in  its  interests,  bought  a  controlling  interest  in  the 
stock  of  a  connecting  road  for  the  purpose  of  making  with  themselves, 
as  controlling  managers  of  the  latter  road,  contracts  more  favorable  to 
the  former,  and  they  accomplished  that  purpose.  In  a  suit  brought  by 
a  stockholder  to  restrain  the  execution  of  the  contracts,  the  inquiry 
whether  they  are  fair  and  just  is  wholly  immaterial.  And  the  court 
may  appoint  a  trustee  in  such  case  to  manage  those  affairs  of  the  dis- 
abled company  which  the  trustees  (directors)  are  legally  incapacitated 
to  perform. 

Trusts.  —  Law  does  not  Suffer  Trust  to  Fail  for  Want  of  Trustee, 
and  this  principle  applies  as  well  when,  without  legal  remedy,  the 
fiduciary  failure  would  be  partial  as  when  it  would  be  total.  ^ 

Corporations.  —  Railroad  Corporation  cannot  Become  Stockholder 
IN  Another  Railroad  Corporation  for  the  purpose  of  controlling  the 
business  or  affecting  the  management  of  the  latter,  unless  such  power  is 
given  by  statute,  or  is  necessarily  implied  in  its  charter. 
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Bill  in  equity,  in  the  nature  of  a  bill  quia  timet,  filed  by  J. 
H.  Pearson,  a  stockholder  of  the  Concord  Railroad  Corpora- 
tion, in  behalf  of  himself  and  all  other  stockholders  who  may 
join  in  the  suit,  except  the  defendants,  against  the  Concord 
Railroad  Corporation,  and  its  directors,  the  Northern  Rail- 
road, the  Concord  and  Claremont  Railroad,  the  Sugar  River 
Railroad,  the  Contoocook  River  Railroad,  the  Boston,  Concord, 
and  Montreal  Railroad,  the  Nashua  and  Lowell  Railroad,  and 
the  Boston  and  Lowell  Railroad,  praying  that  the  contracts 
hereinafter  mentioned  be  set  aside  and  declared  void,  and 
that  the  defendants  be  forever  enjoined  from  acting  under 
them;  that  a  suitable  person  or  persons  be  appointed  by  the 
court  to  act  on  behalf  of  the  Concord  company  in  respect  to 
those  matters  where  the  directors  are  legally  disqualified  by 
reason  of  their  representing  adverse  interests;  and  for  an  ac- 
count, and  for  general  relief.  The  facts,  as  found  by  a  referee, 
are  in  substance  as  follows:  Lyon  was  president  of  the  Boston, 
Concord,  and  Montreal  Railroad  from  1861  until  his  death, 
April  11,  1878,  and  a  director  of  the  Concord  Railroad  from 
1873  until  his  death,  and  was  a  stockholder  in  each  company. 
He  was  succeeded  as  a  director  in  both  companies  by  Vose, 
his  executor,  who  has  been  president  of  the  former  company 
since  the  death  of  Lyon,  and  of  the  latter  company  since  the 
death  of  Stearns,  in  December,  1878.  At  the  time  of  his 
death,  Stearns  was  president  of  the  Northern  and  the  Concord 
companies,  having  been  identified  with  the  former  from  its 
beginning,  and  being  elected  director  and  president  of  the 
latter  in  May,  1873.  The  board  of  directors  of  the  Concord 
company  consisted  of  seven  members,  a  majority  of  whom 
have  been  directors  of  the  Boston,  Concord,  and  Montreal,  and 
the  Northern  companies,  from  the  annual  meeting  in  1874  to 
the  time  the  plaintiflf  filed  his  bill.  Stearns  and  Lyon  were, 
by  the  yearly  votes  of  the  Concord  directors,  the  executive 
committee  of  the  board,  with  power  to  direct  the  operation  of 
the  road,  and  make  all  necessary  purchases  and  contracts 
therefor,  subject  to  the  approval  of  the  board,  from  June,  1873, 
until  they  died,  when  Lyon  was  succeeded  by  Vose,  and 
Stearns  by  Kimball.  Prior  to  the  annual  meeting  of  the 
Concord  in  May,  1873,  Stearns  and  Lyon  purchased  of  John- 
son about  eight  thousand  shares  of  Concord  stock  at  a  price 
largely  in  excess  of  its  market  value,  Johnson  procuring  the 
stock  from  persons  then  composing  the  board  of  directors  of 
the  Concord  company;  and  since  this  purchase  the  Northern 
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has  owned  stock  in  the  Concord,  and  has  voted  thereon  at  the 
annual  meetings  of  the  latter,  the  amount  so  voted  on  at  the 
annual  meeting  in  May,  1879,  being  1,290  shares.  The  pur- 
chase was  made  with  the  purpose  of  obtaining  the  control  of 
the  Concord  road,  and  thereby  secure  more  favorable  contracts 
for  the  business  of  the  Northern  and  the  Boston,  Concord,  and 
Montreal  over  the  lower  roads,  to  which  they  were  entitled; 
and  the  effect  of  the  purchase  was  to  vest  the  control  of  the 
Concord  in  the  hands  of  the  Boston,  Concord,  and  Montreal 
and  the  Northern  companies,  and  to  elect  common  directors, 
who  have  controlled  the  management  of  the  Concord.  The 
directors  have  acted  honestly  and  fairly  in  the  discharge  of 
their  joint  duties,  but  as  the  result  of  such  directorship,  the 
income  of  the  Concord  has  been  diminished,  and  that  of  the 
other  companies  increased.  In  1865,  the  Concord  made  a 
contract  with  the  Nashua  and  Lowell  companies  by  which  the 
business  of  the  upper  roads  was  forced  over  those  roads  at 
increased  rates,  which  the  upper  roads  remonstrated  against 
and  opposed  as  oppressive  and  unjust;  but  they  withdrew 
their  opposition  upon  the  promise  of  the  then  manager  of  the 
Concord  "that  he  would  make  it  just  as  well  for  the  upper 
roads  as  though  the  contract  were  not  executed."  The  valid- 
ity of  the  claims  of  the  upper  roads  was  not  denied  by  the 
different  boards  of  directors  of  the  Concord  company,  and  in 
1878  the  directors  of  the  latter  voted  as  a  compromise  to  pay 
each  of  the  former  a  certain  amount,  which  offer  does  not  ap- 
pear to  have  been  accepted.  The  contract  of  1865  was  ter- 
minated by  the  Lowell  line  prior  to  April  1,  1877,  when  the 
Concord  company  made  contracts  with  the  upper  and  lower 
companies,  under  which  it  received  the  same  rates  from  both. 
Other  facts  appear  in  the  opinion, 

Bingham  and  Mitchell,  G.  Marston,  E.  Burke,  and  E.  B.  S. 
Sanborn,  for  the  plaintiff. 

Chase  and  Streeter,  and  J.  Y.  Mugridge,  for  Concord  Railroad 
Company  and  directors. 

Pike  and  Parsons,  and  J.  H.  Benton,  Jr.,  for  Northern  Rail- 
road and  Concord  and  Claremont  Railroad. 

Barnard  and  Barnard,  for  Boston,  Concord,  and  Montreal 
Railroad. 

/.  H.  George  and  W.  L.  Foster,  for  Boston  and  Lowell  Rail- 
road and  Nashua  and  Lowell  Railroad. 

W.  W.  Bailey,  for  Nashua  and  Lowell  Railroad. 
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Smith,  J.  The  gist  of  the  referee's  report  is,  the  two  upper 
companies  were  justly  entitled  to  more  favorable  contracts  for 
their  business  over  the  road  of  the  Concord,  and  the  upper 
companies  (i.  e.,  the  managers  acting  for  them  and  in  their  in- 
terests) bought  a  controlling  interest  in  the  stock  of  the  Con- 
cord for  the  purpose  of  making  with  themselves,  as  controlling 
managers  of  the  Concord,  contracts  more  favorable  to  them- 
selves; and  they  accomplished  that  purpose.  The  upper 
companies  having  bought  Concord  stock  for  the  purpose  of 
controlling  that  road  for  their  own  advantage,  having  exercised 
their  control  of  it  by  making  certain  contracts  with  themselves, 
fe,nd  having  passed  the  vote  of  indemnity  for  their  own  benefit, 
the  question  is,  whether  they  can  be  allowed,  against  the  ob- 
jection of  a  stockholder  in  the  Concord,  to  execute  their  illegal 
contra«ts  and  their  illegal  vote,  on  the  ground  that  the  con- 
tracts and  vote  are  just  and  fair,  and  such  as  the  Concord 
ought  to  have  made  and  passed. 

A  director  of  a  railroad  corporation,  though  not  technically 
a  trustee,  stands  in  a  fiduciary  relation  to  the  corporation,  and 
is  under  the  disability  of  a  trustee.  Practically,  the  directors 
are  trustees,  and  the  stockhoMecs  are  the  cestuia  que  trust. 
Like  all  other  persons  where  this  relation  exists,  he  cannot,  as 
buyer  for  his  corporation,  buy  of  himself  against  the  objection 
of  his  cestui  que  trusty  nor  as  seller  for  the  corporation  become 
the  purchaser,  nor,  being  its  agent  and  trustee,  contract  with 
himself,  or  secure  to  himself  advantages  not  common  to  other 
stockholders,  because  such  contracts  and  relations  are  likely 
to  bring  him  in  conflict  wtth  his  duty  and  self-interest,  and 
tempt  him  to  be  unfaithful  to  the  superior  obligations  he  has 
assumed:  Pierce  on  Railroads,  36;  Morawetz  on  Corporations, 
sec.  245;  Angell  and  Ames  on  Corporations,  sees.  233,  312, 
note  a;  Butts  v.  Wood,  37  N.  Y.  317;  Hoyle  v.  Plattsburgh  etc. 
R.  R.,  54  Id.  314, 328;  13  Am.  Rep.  595;  Blake  v.  Buffalo  etc.  R.  R., 
56  N.  Y.  485,  490;  Barnes  v.  Brown,  80  Id.  527,  535;  Duncomb 
V.  New  York  etc.  R.  R.,  84  Id.  190,  198;  Robinson  v.  Smith,  3 
Paige,  225,  232;  24  Am.  Dec.  212;  Koehler  v.  Black  River  etc. 
Co.,  2  Black,  715,  721;  Bliss  v.  Matteson,  45  N.  Y.  22;  1  Perry 
on  Trusts,  sec.  207;  Booth  v.  Robinson,  55  Md.  419,  436,  440. 

The  plaintiff  Is  a  stockholder  in  the  Concord,  and  sustains 
to  the  directors  of  the  company  the  relation  of  a  cesivii  que 
trust.  He  seeks  an  injunction  to  prevent  the  executiwi  of 
these  illegal  contracts,  and  vote.  Must  he  fail  because  they 
are,  or  may  be  shown  to  be,  fair  and  just?     On  this  question 
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the  authorities  are  not  unanimous.  One  class  answers  it  in 
the  affirmative,  some  of  them  putting  upon  the  trustee  the 
burden  of  proving  fairness:  Coal  and  Iron  Co.  v.  Parish,  42 
Md.  598;  Ashhurf<fs  Appeal,  60  Pa.  St.  290;  Watts's  Appeal,  78 
Id.  370.  Others  put  upon  the  beneficiary  the  burden  of  prov- 
ing fraud:  Buell  v.  Buckingham,  16  Iowa,  284;  85  Am.  Dec. 
516;  Merrick  v.  Peru  Coal  Co.,  61  111.  472.  The  second  class 
answer  it  in  the  negative,  and  this  is  the  view  adopted  by  the 
author  in  Pierce  on  Railroads,  36,  who  says:  "The  rule  is  so 
strict  that  it  does  not  permit,  as  against  a  disapproving  cestui 
que  trust,  an  inquiry  into  the  good  faith  and  fairness  of  a  trans- 
action which  comes  within  it."  And  this  is  the  law  as  settled 
in  our  own  decisions. 

In  Currier  v.  Green,  2  N.  H.  225,  this  court,  speaking  through 
Richardson,  C.  J.,  said  that  the  rule  that  the  agent  of  another 
in  the  sale  of  an  estate  is  incapacitated  to  make  a  contract, 
which  shall  give  him  an  interest  in  the  purchase,  "  is  founded 
on  general  principles  of  public  convenience.  As  no  court 
could  be  able  in  many  cases  to  ascertain  the  truth,  a  contract 
of  this  kind  is  not  permitted  in  any  instance,  however  honest 
the  circumstances  may  be,  the  general  interests  of  the  public 
requiring  that  it  should  be  held  to  be  invalid  in  every  in- 
stance"; and  he  concluded  by  quoting  from  Sugden  on  Ven- 
dors, 392,  as  follows:  "He  that  is  intrusted  with  the  interest 
of  others  cannot  be  allowed  to  make  the  business  an  object  of 
interest  to  himself,  because  from  the  frailty  of  nature  one  who 
has  the  power  will  too  readily  be  seized  with  the  inclination 
to  use  the  opportunity  for  serving  his  interest  at  the  expense 
of  those  for  whom  he  is  interested." 

In  Perkins  v.  Thompson,  3  N.  H.  144,  146,  the  same  learned 
judge  said:  "  If  it  were  once  decided  in  this  court  that  a  sheriflf 
might  be  interested  lawfully  in  the  purchase  of  articles  he 
himself  was  selling  upon  an  execution,  it  would  open  an 
avenue  to  frauds  for  the  detection  of  which  our  courts  have 
very  inadequate  means.  And  it  seems  to  us  that  every  prin- 
ciple of  public  policy  requires  that  we  should  at  once  close 
this  avenue  forever  by  holding  that  in  no  case  can  a  sheriff  be 
interested  in  the  purchase  of  an  article  he  is  selling  as  a  pub- 
lic officer,  and  by  treating  every  such  purchase  as  voidable,  at 
the  election  of  the  debtor":  See  also  Brackett  v.  Tillotson,  4 
Id.  208. 

In  Remick  v.  Butterfield,  31  N.  H.  70,  87,  89,  64  Am.  Dec. 
816,  where  the  administrator  overbid  the  purchaser  in  the 
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hope  of  getting  a  higher  hid,  and  then  persuaded  him  to  take 
it  off  his  hands,  Mr.  Justice  Bell  said:  "  We  regard  the  whole 
transaction  as  dangerous  and  improper,  and  as  illegal,  giving 
no  right  to  the  administrator  to  hold  the  property,  or  to  claim 
any  conveyance  under  his  bid."  And  again:  "  It  is  an  abuse 
of  authority  which  may  be  taken  advantage  of  by  any  one 
whose  interest  is  affected.  Hence  cestuis  que  trust,  and  all  for 
whom  the  trustee  or  agent  acted,  have  an  option  to  avoid  the 
sale  and  retain  the  property  sold,  or  to  confirm  the  sale  and 
receive  the  consideration,  as  may  be  for  their  interest":  See 
Hoitt  V.  Webb,  36  N.  H.  158,  163;  Sjrirhowk  v.  Allen,  21  Id.  9, 
22-25;  French  v.  Currier,  47  Id.  88,  98;  Hoit  v.  Russell,  56 
Id.  559,  564;  Ashuelo:  Railroad  v.  Elliot,  57  Id.  397,  433-437, 
439-442. 

It  hardly  seems  necessary  to  go  to  the  reports  of  other  juris- 
dictions for  confirmation  of  a  doctrine  so  firmly  established  in 
our  own  reports.  There  is  a  partial  review  of  some  of  the 
leading  cases  in  the  opinion  of  Gilchrist,  C.  J.,  in  Sparhawk  v. 
Allen,  21  N.  H.  9,  22-25.  They  confirm  the  doctrine  as  held  in 
this  state.  It  has  been  uniformly  so  held  in  England  since 
the  decision  in  Holt  v.  Holt,  1  Ch.  Cas.  190,  decided  in  1670. 

Judge  Story  says  if  "the  seller  were  permitted,  as  the  agent 
of  another,  to  become  the  purchaser,  his  duty  to  his  principal 
and  his  own  interest  would  stand  in  direct  opposition  to  each 
other,  and  thus  a  temptation,  perhaps  in  many  cases  too  strong 
for  resistance  by  men  of  flexible  morals,  or  hackneyed  in  the 
common  devices  of  worldly  business,  would  be  held  out,  which 
would  betray  them  into  gross  misconduct,  and  even  into  crime. 
It  is  to  interpose  a  preventive  check  against  such  temptations 
and  seductions  that  a  positive  prohibition  has  been  found  to 
be  the  soundest  policy,  encouraged  by  the  purest  precepts  of 
Christianity":  Story  on  Agency,  sees.  210,  211.  And  again: 
"  The  principle  applies,  however  innocent  the  purchase  may 
be  in  a  given  case.  It  is  poisonous  in  its  consequences.  The 
cestui  que  trust  is  not  bound  to  prove,  nor  is  the  court  bound 
to  decide,  that  the  trustee  has  made  a  bargain  advantageous 
to  himself.  The  fact  may  be  so,  and  yet  the  party  not  have 
it  in  his  power  distinctly  and  clearly  to  show  it.  It  is  to 
guard  against  this  uncertainty  and  abuse,  and  to  remove  the 
trustee  from  temptation,  that  the  rule  does  and  will  permit 
the  cestui  que  trust  to  come  at  his  own  option,  and,  without 
showing  essential  injury,  to  insist  upon  having  the  experiment 
of  another  sale":  1  Story's  Eq.  Jur.,  sec.  322. 
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Parsons  lays  down  the  rule  thus:  "If  an  agent  to  sell  be- 
come the  purchaser,  or  if  an  agent  to  buy  be  himself  the  seller, 
a  court  of  chancery,  upon  the  timely  application  of  the  princi- 
pal, will  presume  that  the  transaction  was  injurious,  and  will 
not  permit  the  agent  to  contradict  this  presumption,  unless, 
indeed,  he  can  show  that  the  principal,  when  furnished  with 
all  the  knowledge  he  himself  possessed,  gave  him  previous 
authority  to  be  such  buyer  or  seller,  or  afterwards  assented  to 
such  purchase  or  sale":  1  Parsons  on  Contracts,  87,  and  cases 
cited,  viz..  Coles  v.  Treeothick,  9  Ves.  234,  247;  Lowther  v. 
Lowther,  13  Id.  103;  Ex  parte  Hughes,  6  Id.  617;  East  India 
Co.  V.  Henchman,  1  Ves.  Jr.  289;  Ex  parte  Bennett,  10  Ves. 
385;  Oliver  v.  CouH,  8  Price,  127;  Fox  v.  Mackreth,  2  Brown 
Ch.  400;  York  Buildings  Co.  v.  Mackenzie,  8  Brown  Pari.  C. 
42;  Molony  v.  Kernan,  2  Dru.  &  War.  31;  Murphy  v.  O^Shea, 
2  Jones  &  L.  422;  Davoue  v.  Fanning,  2  Johns.  Ch.  252;  Moore 
V.  Moore,  5  N.  Y.  256;  Conger  v.  Ring,  11  Barb.  356;  Cumb. 
Coal  and  Iron  Co.  v.  Sherman,  30  Id.  553;  McConnel  v.  Gibson, 
12  111.  128;  Pensonneau  v.  Bleakley,  14  Id.  15;  Dwight  v.  Black- 
mar,  2  Mich.  330;  57  Am.  Dec.  130;  Clute  v.  Barron,  2  Mich. 
192;  Allen  v.  Bryant,  7  Ired.  Eq.  276;  White  v.  Trotter,  14 
Smedes  &  M.  30;  53  Am.  Dec.  112;  Michoud  v.  Girod,  4  How. 
503;  Green  v.  Sargeant,  23  Vt.  466;  56  Am.  Dec.  88;  Buell  v. 
Buckingham,  16  Iowa,  284;  85  Am.  Dec.  516.  See  also  Holt  v. 
Holt,  1  Ch.  Cas.  190;  HaUh  v.  Hatch,  9  Ves.  297;  Whelpdale 
V.  Coolsen,  1  Ves.  Sr.  9;  Hall  v.  Brown,  3  Brown  Ch.  177; 
Keech  V.  Sandford,  2  Eq.  Cas.  Abr.  741;  Aberdeen  R^y  Co.  v. 
Blaikie,  1  Macq.  461;  Lewis  v.  Hillman,  3  H.  L.  Cas.  607,  629, 
630;  In  re  Bloye's  Trust,  1  Macn.  &  G.  488,  495;  Ex  parte 
James,  8  Ves.  337;  Ogden  v.  Murray,  39  N.  Y.  202,  208;  Torrey 
V.  Bank,  9  Paige,  649,  664;  Gardner  v.  Ogden,  22  N.  Y.  827; 
78  Am.  Dec.  192;  Jewett  v.  Miller,  10  N.  Y.  402,  405;  65  Am. 
Dec.  751;  Duncomb  v.  New  York  etc.  R.  R.,  84  N.  Y.  190,  199; 
Coleman  v.  Second  Avenue  R.  R.,  38  Id.  201;  Barnes  v.  Brown, 
80  Id.  527;  Van  Epps  v.  Van  Epps,  9  Paige,  237,  242;  Bergen 
V.  Bennett,  1  Caines  Cas.  19;  2  Am.  Dec.  281;  Munro  v.  Al- 
laire, 2  Caines  Cas.  183;  2  Am.  Dec.  330;  4  Kent'-s  Com.  438; 
Raisin  v.  Clark,  41  Md.  158;  20  Am.  Rep.  66;  Yeackel  v.  Litch- 
field, 13  Allen,  417;  90  Am.  Dec.  207;  Rice  v.  Wood,  113  Mass. 
133,  135;  18  Am.  Rep.  459;  Marsh  v.  Whitmore,  21  W^l.  178, 
183;  Warden  v.  Union  Pac.  R.  R.,  103  U.  S.  651,  658;  Goodin 
V.  Cin.  etc.  Canal  Co.,  18  Ohio  St.  169;  98  Am.  Dec.  95;  Oilman 
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etc.  R.  R.  V.  Kelly,  77  111.  426;  Harrington  v.  Victoria  Dock  Co., 
L.  R.  3  Q.  B.  D.  549. 

The  reasons  for  the  exclusion  of  all  inquiry  into  the  bona 
fides  of  the  transaction  are  expressed  in  these  cases  with 
clearness  and  exactness.  Mr.  Justice  Field  said:  "The  two 
positions  impose  different  obligations,  and  their  union  would 
at  once  raise  a  conflict  between  interest  and  duty;  and  con- 
stituted as  humanity  is,  in  the  majority  of  cases  duty  would 
be  overborne  in  the  struggle":  Wardell  v.  Railroad  Co.,  103 
U.  S.  651;  Marsh  v.  Whitmore,  21  Wall.  178,  183.  "It  is  to 
avoid  the  necessity  of  any  such  inquiry,  in  which  justice 
might  be  balked,  that  the  rule  takes  so  general  a  form":  Jew- 
ett  V.  Miller,  10  N.  Y.  402,  405;  65  Am.  Dec.  751.  "The  rule 
is  founded  in  the  known  weakness  of  human  nature,  and  the 
peril  of  permitting  any  sort  of  collision  between  the  personal 
interests  of  the  individual  and  his  duties  as  trustee  in  his 
fiduciary  character":  Duncomh  v.  New  York  etc.  R.  R.  Co.,  84 
N.  Y.  190,  199.  "It  is  founded  in  the  danger  of  imposition, 
and  the  presumption  of  the  existence  of  fraud  which  is  inac- 
cessible to  the  eye  of  the  court.  The  policy  of  the  rule  is,  to 
shut  the  door  against  temptation":  Van  Epps  v.  Van  Epps,  9 
Paige,  237,  242;  4  Kent's  Com.  438.  Lord  Eldon  gave  as  a 
reason,  "that  the  inquiry  is  so  easily  baffled  in  a  court  of  jus- 
tice": Hatch  v.  Hatch,  9  Ves.  297.  Lord  Hardwicke  said: 
"It  is  not  enough  for  the  trustee  to  say  'You  cannot  prove  any 
fraud,'  as  it  is  in  his  power  to  conceal  it":  Whelpdale  v.  Cook- 
son,  1  Ves.  Sr.  9. 

In  Hughs  v.  Watson,  decided  in  Scotland  in  1846,  cited  in 
Gardner  v.  Ogden,  22  N.  Y.  327,  347,  78  Am.  Dec.  192,  Lord 
Jaffrey  said :  "  It  is  now  presumptio  juris  et  de  jure,  that  where 
a  person  stands  in  these  inconsistent  relations  of  both  buyer 
and  seller,  there  are  dangers,  and  it  is  not  relevant  tc  say  that 
it  is  impossible  there  could  be  any  in  the  particular  case." 
Lord  Cranworth  said:  "It  may  sometimes  happen  that  the 
terms  on  which  a  trustee  has  dealt,  or  attempted  to  deal,  with 
the  estate  or  interests  of  those  for  whom  he  is  trustee,  may 
have  been  as  good  as  could  have  been  obtained  from  any 
other  person;  they  may  even,  at  the  time,  have  been  better. 
But  still,  so  inflexible  is  the  rule  that  no  inquiry  on  that  sub- 
ject is  permitted":  Aberdeen  R^y  Co.  v.  Blaikie,  1  Macq.  461. 
The  English  authorities  on  this  subject  are  numerous  and 
uniform.  Nothing  less  than  incapacity  is  "able  to  shut  the 
door  against  temptation,  where  the  danger  is  imminent  and 
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the  security  against  discovery  great.  The  wise  policy  of  the 
law  has,  therefore,  put  the  sting  of  disability  into  the  tempta- 
tion as  a  defensive  weapon  against  the  strength  of  the  danger 
which  lies  in  the  situation":  York  Buildings  Co.  v.  Mackenzie, 
8  Brown  Pari.  C.  42;  Davoue  v.  Fanning,  2  Johns.  Ch.  252, 
270. 

In  Michoud  v.  Girod,  4  How,  503,  557,  the  court  said:  ''We 
are  aware  that  cases  may  be  found  in  the  reports  of  somCv  of 
the  chancery  courts  in  the  United  States  in  which  it  has  been 
held  that  an  executor  may  purchase,  if  he  be  without  fraud, 
any  property  of  his  testator,  at  open  and  public  sale,  for  a  fair 
price,  and  that  such  purchase  is  only  voidable,  and  not  void, 
as  we  hold  it  to  be.  But,  with  all  due  respect  to  the  learned 
judges  who  have  so  decided,  we  say  that  an  executor  or  ad- 
ministrator is,  in  equity,  a  trustee  for  the  next  of  kin,  legatees, 
and  creditors,  and  that  we  have  been  unable  to  find  any  one 
well-considered  decision  ....  to  sustain  the  right  of  an  ex- 
ecutor to  become  the  purchaser  of  the  property  which  he  rep- 
resents, or  any  portion  of  it,  though  he  has  done  so  for  a  fair 
price,  without  fraud,  at  a  public  sale." 

This  case  is  within  tliat  class  where  the  agent  to  sell  is  pre- 
cluded by  the  policy  of  the  law  from  purchasing.  The  North- 
ern, Boston,  Concord,  and  Montreal,  and  Concord  companies 
are  connecting  roads.  The  upper  companies  have  the  right 
by  statute  to  require  the  Concord  to  haul  their  passengers  and 
freight  over  its  road  upon  paying  reasonable  tolls  therefor,  and 
in  turn  they  are  required  to  do  the  same  for  the  Concord. 
Rates  for  such  transportation  must  be  fixed  by  contract,  or  by 
referees  appointed  by  the  court  upon  petition  of  one  of  the 
parties:  Gen.  Laws,  c.  164,  sees.  3-9.  The  statute  has  pro- 
vided a  remedy,  simple,  adequate,  inexpensive,  expeditious, 
and  effectual.  The  upper  companies,  feeling  aggrieved  by  the 
tolls  charged  by  the  Concord,  declined  to  seek  redress  undej' 
the  statute,  but  sought  a  remedy  by  disabling  the  Concord  tcJ 
contract  with  them,  and  undertook  to  contract  with  a  board 
of  directors  elected  by  themselves.  The  relation  of  the  upper 
companies  to  the  Concord  was  that  of  buyer  and  seller.  The 
upper  companies  desired  to  purchase  of  the  Concord  the  trans- 
portation of  their  freight  and  passengers  over  the  road  of  the 
latter.  The  Concord  desired  to  sell  the  transportation  over  its 
own  road  of  the  traffic  of  the  upper  roads.  It  was  for  the  in- 
terest of  the  upper  companies  to  procure  the  lowest  rates,  and 
their  directors  were  bound  to  use  the  knowledge  they  had  de- 
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rived  from  the  confidence  reposed  in  them  as  directors  to  attain 
that  result;  and  the  interest  of  the  Concord  was  to  procure  the 
highest  rates,  and  its  directors  were  bound  to  use  their  special 
knowledge  for  the  advantage  of  that  company.  Their  inter- 
ests being  conflicting,  it  was  impossible  for  common  directors 
to  procure  the  lowest  rates  for  one  party  and  the  highest  rates 
for  the  other,  "  No  man  can  serve  two  masters."  They  were 
not  arbitrators,  called  in  to  adjust  conflicting  claims,  nor  were 
they  disinterested.  The  referee  has  found  that  the  purchase 
of  Concord  stock  at  prices  largely  in  excess  of  its  market  value 
was  made  with  the  intent  and  purpose  of  obtaining  control  of 
the  Concord,  ^id  thereby  to  secure  more  favorable  contracts 
for  the  business  of  the  upper  companies  over  the  lower.  The 
plan  was  formed,  the  purchase  was  made,  the  control  of  the 
Concord  was  obtained,  and  more  favorable  contracts  were 
secured.  By  taking  the  control  of  the  Concord,  the  upper 
companies  disabled  it  as  a  contracting  party.  In  fixing  the 
rates  of  that  company  for  their  business,  they  were  contracting 
with  themselves.  When  a  transaction  is  a  fraud  in  law,  it  is 
unnecessary  to  prove  a  fraud  in  fact,  nor  is  it  permissible  to 
show  that  the  transaction  was  an  honest  one:  Cohurn  v.  Pick- 
ering, 3  N.  H.  415;  14  Am.  Dec.  375.  The  justness  of  the  con- 
tracts made  with  themselves,  and  of  the  votes  they  passed  as 
directors  of  the  Concord  Railroad  for  their  own  benefit,  does 
not  impart  any  validity  or  legality  to  those  contracts  or  votes. 
If  such  contracts  were  to  stand  until  shown  to  be  fraudulent 
and  corrupt,  the  result,  as  a  general  rule,  would  be  that  they 
must  be  enforced  in  spite  of  fraud  or  corruption:  Flint  R^y  Co. 
v.  Dewexj,  14  Mich.  477. 

A  plea  in  trespass  quare  clausum,  that  the  defendant  was  a 
creditor  of  the  plaintiff,  and  entered  upon  his  farm  to  take  the 
crops  in  payment  of  his  debt,  is  no  better  in  ethics  than  in 
law.  If  the  defendant  in  replevin  or  trover  were  to  defend 
upon  the  ground  that  he  was  a  creditor  of  the  plaintiff,  and 
took  the  goods  in  payment  of  his  claim,  he  would  scarcely 
need  to  be  informed  that  the  justness  of  his  claim  would  be 
utterly  immaterial  upon  the  question  of  his  right  to  enforce 
payment  by  committing  a  tort.  A  person  may  require  a  com- 
mon carrier  to  transport  his  goods  for  a  reasonable  compensa- 
tion. His  refusal  does  not  justify  the  former  in  seizing  his 
teams,  fixing  reasonable  rates,  and  compelling  the  carrier's 
servants  to  transport  his  goods  at  such  rates.  The  reasonable- 
ness of  the  rates  so  fixed  would  impart  no  validity  to  the  com- 
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pulsory  process  employed  in  fixing  them.  A  guardian  cannot 
contract  with  himself  for  the  rent  of  his  ward's  real  estate,  or 
for  the  use  of  his  ward's  mill,  nor  resolve  to  compensate  him- 
self out  of  his  ward's  money  for  wrongs  done  him  by  his  ward 
before  he  was  put  under  guardianship.  It  would  be  immate- 
rial whether  or  not  he  obtained  the  appointment  of  guardian 
for  the  purpose  of  making  the  contract  or  of  obtaining  the 
compensation.  The  fairness  and  justness  of  the  contract,  and 
of  the  resolution  formed  by  him  as  guardian  for  his  own  bene- 
fit, would  not  be  a  ground  on  which  the  illegal  contract  and 
resolution  could  be  maintained  by  the  guardian  against  his 
ward. 

The  immediate  government  and  direction  of  the  affairs  of 
the  Concord  Railroad  are,  by  its  charter,  vested  in  a  board  of 
seven  directors,  to  be  chosen  by  the  members  of  the  corpora- 
tion. In  the  exercise  of  the  director's  powers,  the  stockhold- 
ers have  no  voice  and  no  vote.  They  are  as  powerless  as  a 
ward  in  the  hands  of  a  guardian  annually  elected  by  himself. 
The  law  requires  of  a  guardian  self-denial,  integrity,  diligent 
attention,  an  eye  single  to  the  interest  of  his  ward,  and  that 
he  be  above  mercenary  motives  {Sparhawk  v.  Allen,  21  N.  H. 
9,  26), — qualities  no  less  requisite  in  a  director  in  the  dis- 
charge of  his  duty.  To  whom  shall  the  stockholders  look  with 
confidence  that  their  interests  will  be  protected  but  to  their 
directors?  And  when  the  stockholders'  interests  are  sacri- 
ficed, or  threatened,  they  may  have  no  other  resort  for  ade- 
quate protection  except  to  a  court  of  chancery.  This  is  a  case 
where  equity  is  called  upon  to  interpose  its  aid  in  behalf  of 
the  stockholders:  March  v.  Eastern  R.  R.  Co.,  40  N.  H.  548, 
567;  77  Am.  Dec.  732. 

The  question  whether  the  contracts  made  by  the  defendants 
for  rates  over  the  lower  roads  are  fair  and  just,  and  whether 
the  upper  companies  have  valid  and  legal  claims  against  the 
Concord,  cannot  be  litigated  or  contested  with  the  upper  com- 
panies by  a  board  of  Concord  Railroad  directors  whose  inter- 
ests are  opposed  to  those  of  the  Concord,  and  are  in  harmony 
with  those  of  the  upper  companies. 

In  the  making  of  these  contracts,  and  in  the  settlement  of 
these  claims,  the  stockholders  of  the  Concord  have  the  legal 
right  to  the  services  of  directors  whose  interests  are  not  hostile 
to  their  interests.  A  director  or  stockholder  in  the  Northern 
or  Boston,  Concord,  and  Montreal  company  is  not  such  a 
director.     It  may,  for  most  purposes,  be  convenient  and  desir- 
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able  that  the  same  person  or  persons  should  act  as  directors  of 
two  or  more  roads  forming  parts  of  a  continuous  line.  For 
many  purposes  their  interests  are  not  adverse.  The  harmoni- 
ous working  of  the  several  parts,  when  a  large  portion  of  its 
business  is  the  transportation  of  goods  and  passengers  over  the 
whole  line,  requires  unity  of  purpose  and  management:  Burke 
V.  Concord  R.  R.,  61  N.'h.  160,  233,  234.  But  however  all 
this  may  be,  the  right  of  the  stockholders  of  a  single  road,  that 
it  shall  be  operated  primarily  in  their  own  interest,  cannot  be 
overridden  or  displaced  by  directors  occupying  inconsistent 
relations. 

In  England,  Parliament  has  declared  by  statute  (8  &  9 
Vict.,  c.  16)  that  no  person  interested  in  any  contract  with  a 
corporation  shall  be  capable  of  being  a  director  thereof,  and 
if  any  director  shall  directly  or  indirectly  be  concerned  in  any 
contract  with  the  corporation,  his  office  shall  become  vacant. 
The  office  becomes  vacant,  although  in  a  suit  at  law  between 
the  parties  upon  such  a  contract  the  contract  is  not  held  void: 
Foster  v.  Oxford  etc.  R'y  Co.,  13  Com.  B.  200.  Such  contracts 
are  voidable  in  equity  at  the  suit  of  a  stockholder.  We  have 
no  such  statute;  but  reason  and  common  sense,  and  all  the 
analogies  of  the  law,  forbid  that  a  person  should  act  in  a  posi- 
tion of  trust  when  self-interest  conflicts  with  duty.  The  con- 
sciences of  men  in  such  positions  will  not  stand  the  strain  of 
self-interest.  We  approve  the  remarks  of  Welch,  J.,  in  Goodin 
V.  Cincinnati  etc.  Canal  Co.,  18  Ohio  St.  169;  98  Am.  Dec.  95: 
"A  director  whose  personal  interests  are  adverse  to  those  of 
the  corporation  has  no  right  to  be  or  act  as  a  director.  As 
soon  as  he  finds  that  he  has  personal  interests  which  are  in 
conflict  with  those  of  the  company,  he  ought  to  resign.  No 
matter  if  a  majority  of  the  stockholders  as  well  as  himself 
have  personal  interests  in  conflict  with  those  of  the  company. 
He  does  not  represent  them  as  persons,  or  represent  their  per- 
sonal interest.  He  represents  them  as  stockholders,  and  their 
interests  as  such."  United  States  Rolling  Stock  Co.  v.  Atlantic 
etc.  R.  R.,  34  Ohio  St.  465,  32  Am.  Rep.  380,  was  a  stockhold- 
ers' bill  for  an  injunction.  The  plaintiff''8  board  of  five  direc- 
tors were  members  of  the  defendant's  board  of  thirteen.  The 
bill  was  dismissed  because  not  seasonably  brought;  and  the 
remarks  of  the  court,  to  the  efl'ect  that  the  agreement  sought 
to  be  set  aside  was  valid  because  executed  by  a  majority  of 
the  board  without  the  interested  directors,  would  seem  to  be 
dicta.     AshhursVs  Appeal,  60  Pa.  St.  291,  and  Watts's  Appeal, 
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78  Id.  370,  are  sometimes  cited  to  the  point  that  contracts  or 
sales  made  by  a  board  of  directors  with  or  to  some  of  their 
number  may  be  sustained  in  equity,  and  the  remarks  of  the 
court  are  to  the  point  that  such  contracts  and  sales  may  be 
upheld  if  their  perfect  fairness  is  shown.  These  cases  were 
stockholders'  bills  to  set  aside  sales  of  property,  upon  the 
ground  of  a  violation  of  fiduciary  duty.  Relief  was  denied, 
upon  the  ground  that  the  applications  came  too  late. 

Flagg  v.  Manhattan  Ry  Co.,  20  Blatchf.  142,  decides  that 
where  an  agreement  is  made  by  the  directors,  relinquishing 
the  right  to  a  guaranty  of  dividends  to  a  corporation  by  an- 
other corporation,  the  execution  of  the  agreement  will  not  be 
enjoined  at  the  suit  of  a  stockholder  because  three  of  the 
directors  Hating  were  also  stockholders  in  the  guarantor  cor- 
poration, it  appearing  that,  without  counting  their  votes,  a 
majority  of  the  directors  voted  for  the  measure. 

In  Butts  v.  Wood,  38  Barb.  181,  37  N.  Y.  317,  the  action  of 
the  majority  of  two  in  a  board  of  three,  passing  upon  the 
claim  of  a  third  director,  who  also  voted,  was  set  aside  at  the 
instance  of  one  of  the  stockholders:  See  also  Wardens  of  St. 
James  v.  Rector  etc.  Church  of  the  Redeemer,  45  Barb.  356; 
Kitchen  v.  St.  Louis  R.  R.,  69  Mo.  224;  Oilman  etc.  R.  R.  v. 
Kelly,  77  111.  426;  Koehler  v.  BlacTc  etc.  Iron  Co.,  2  Black,  720; 
Morawetz  on  Corporations,  245,  and  cases;  1  Perry  on  Trusts, 
sec.  207,  and  cases;  Pierce  on  Railroads,  36-40,  and  cases; 
Green's  Brice  on  Ultra  Vires,  477,  note  a,  and  cases.  Stock- 
holders and  creditors  are  entitled  not  only  to  the  vote  of  a 
director  in  the  board,  but  to  his  influence  and  argument  in 
discussion:  Ogden  v.  Murray,  39  N.  Y.  202,  207;  Aberdeen  Ry 
Co.  V.  BlaiJcie,  1  Macq.  461,  where  the  court  said:  "It  was  Mr. 
Blaikie's  duty  to  give  his. co-directors,  and  through  them  to  the 
company,  the  full  benefit  of  all  the  knowledge  and  skill  which 
he  could  bring  to  bear  on  the  subject."  In  Barnes  v.  Brown, 
80  N.  Y.  527,  536,  the  court  said:  "If  he  [plaintiff]  had  at- 
tempted to  perform  the  contract  while  he  was  director,  the 
stockholders  could  probably  have  intervened  by  some  suit  in 
equity  adapted  to  the  nature  of  the  case  to  nullify  the  con- 
tract as  to  him,  or  to  restrain  him  as  to  the  performance 
thereof,  or  to  compel  him  to  elect  to  resign  his  office  of  direc- 
tor, or  to  give  up  the  contract." 

Our  conclusion  upon  this  part  of  the  case  is,  that  the  di- 
rectors of  the  Concord  could  not  make  the  contracts  with  the 
upper  companies,  nor  settle  the  claims  of  those  companies 
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against  the  Concord.  For  the  transaction  of  that  part  of  the 
business  of  their  oflBce,  they  were  disabled  by  the  understand- 
ing on  which,  the  purpose  for  which,  and  the  interest  in  and 
by  which,  they  were  elected. 

The  case  finds  that  the  Northern  Railroad  is  the  owner  of 
1,290  shares  of  Concord  Railroad  stock,  purchased  in  1873, 
upon  which  it  has  since  voted  at  the  meetings  of  the  Concord 
Railroad.  A  corporation  cannot  become  a  stockholder  in  an- 
other corporation,  unless  such  power  is  given  it  by  its  charter, 
or  is  necessarily  implied  in  it  {Franklin  Co.  v.  Lewiston  Bank, 
68  Me.  43;  28  Am.  Rep.  9;  Mechanics^  etc.  Bank  v.  Meriden 
Agency  Co.,  24  Conn.  159;  Green's  Brice  on  Ultra  Vires,  91, 
and  cases  cited;  Morawetz  on  Corporations,  sec.  229,  and  cases 
cited);  especially  if  the  purchase  be  for  the  purpose  of  con- 
trolling or  affecting  the  management  of  the  other  corporation: 
Sumner  v.  Marcy,  3  Wood.  &  M.  105;  Central  R.  R.  Co.  v. 
Collins,  40  Ga.  582;  Hazlehurst  v.  Savannah  etc.  R.  R.  Co.,  43 
Id.  13;  Great  Northern  Wy  Co.  v.  Eastern  etc.  Ry  Co.,  21  L.  J. 
Ch.  837;  Booth  v.  Robinson,  55  Md.  419,  439.  Dealing  in 
stocks  is  not  expressly  prohibited  in  the  act  of  Congress  pro- 
viding for  the  organization  of  national  banks  (U.  S.  R.  S.,  sec. 
5136,  subd.  7),  but  such  prohibition  is  implied  from  the  failure 
to  grant  the  power:  First  Nat.  Bank  v.  National  Exc.  Bank,  92 
U.  S.  122,  128.  Corporations  are  creatures  of  the  legislature, 
having  no  other  powers  than  such  as  are  given  to  them  by 
their  charters,  or  such  as  are  incidental  or  necessary  to  carry 
into  effect  the  purposes  for  which  they  were  established:  Down- 
ing V.  Mt.  W.  Road  Co.,  40  N.  H.  230,  232;  Trustees  v.  Peaslee, 
15  Id.  317,  330;  Beaty  v.  Knowler^s  Lessee,  4  Pet.  152;  Perrine 
V.  Chesapeake  etc.  Co.,  9  How.  172;  Bank  of  U.  S.  v.  Earle,  13 
Pet.  519;  Trustees  Dartmouth  College  v.  Woodward,  4  Wheat. 
518,  636. 

Certain  classes  of  corporations,  such  as  religious  and  chari- 
table corporations,  and  corporations  for  literary  purposes,  may 
rightfully  invest  their  moneys  in  the  stock  of  other  corpora- 
tions. The  power,  if  not  expressly  mentioned  in  their  char- 
ters, is  necessarily  implied,  for  the  preservation  of  the  funds 
with  which  such  institutions  are  endowed,  and  to  render  their 
funds  productive.  So  an  insurance  company  or  savings  bank 
may  rightfully  invest  its  capital  or  deposits  in  the  stocks 
of  railroad  companies,  banks,  manufacturing  companies,  and 
similar  corporations.  The  power  is  necessary  to  enable  thetn 
to  engage  in  the  business  for  which  they  are  organized,  and 
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hence  is  implied,  if  not  expressly  granted,  in  their  charters. 
Such  investments  are  in  the  line  of  their  business.  On  the 
other  hand,  a  manufacturing  or  railroad  corporation  is  incor- 
porated to  do  the  business  of  manufacturing,  or  transporting 
passengers  and  merchandise.  Investing  their  funds  in  that  of 
other  corporations  is  not  in  the  line  of  their  business.  Under 
extraordinary  circumstances  it  may  become  necessary  for  a 
national  bank,  or  a  manufacturing  corporation,  or  a  railroad 
corporation,  to  acquire  stock  in  another  corporation,  as  in  satis- 
faction of  a  valid  debt  or  by  way  of  security,  but  with  a  view 
to  its  subsequent  sale  or  conversion  into  money  so  as  to  make 
good  or  redeem  an  anticipated  loss:  First  Nat.  Bankv.  Nat.  Ex. 
Bank,  92  U.  S.  128;  Fleckner  v.  Bank  of  U.  S.,  8  Wheat.  351. 

In  Hodges  v.  N.  E.  Screw  Co.,  1  R.  I.  312,  53  Am.  Dec.  624, 
the  court  said  there  was  no  doubt  the  defendant  company 
might  have  taken  the  stock  in  the  iron  company  in  payment 
for  its  rolling-mill,  if  it  had  been  taken  with  a  view  to  sell 
again,  and  not  permanently  to  hold  it. 

The  Northern  Railroad  by  its  charter  was  vested  with  all  the 
powers  necessary  to  carry  into  effect  the  purposes  and  objects 
of  its  incorporation,  subject  to  the  laws  in  relation  to  corpora- 
tions and  railroads  contained  in  the  Revised  Statutes.  The 
objects  of  its  incorporation  are  declared  to  be  the  accommoda- 
tion of  the  public  travel,  and  the  transportation  of  goods  and 
merchandise:  Laws  1844,  c.  190.  It  was  not  contemplated 
that  more  funds  would  be  raised  by  the  issue  of  stock  than 
was  necessary  to  construct  and  equip  its  road.  The  provision 
that  when  the  net  receipts  shall  amount  to  a  sum  making, 
with  the  prior  net  receipts  of  the  corporation,  more  than  an 
average  of  ten  per  cent  per  annum  from  the  commencement 
of  its  operations,  the  excess  shall  be  paid  into  the  treasury  of 
the  state,  is  evidence  that  the  legislature  never  contemplated 
the  accumulation  of  a  fund  from  its  earnings,  or  from  loans,  or 
from  the  issue  of  stock,  to  be  invested  in  the  stock  of  another 
railroad  corporation.  It  can  no  more  make  a  permanent  in- 
vestment of  funds  in  the  stock  of  another  road  than  it  can 
engage  in  a  general  banking,  manufacturing,  or  steamboat 
business.  It  is  neither  incidental  to  the  purposes  of  its  incor- 
poration, nor  necessary  in  the  exercise  of  the  powers  conferred 
by  its  charter.  If  it  can  purchase  any  portion  of  the  capital 
stock  of  the  Concord  company,  it  may  buy  up  the  whole,  and 
thus  engage  in  a  business  for  which  its  charter  gives  it  no  au- 
thority.    And  what  would  hinder  a  banking  corporation  from 
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becoming  a  manufacturing  company,  or  a  manufacturing  com- 
pany from  becoming  a  railroad  common  carrier? 

But  the  facts  in  this  case  go  further.  The  stock  was  bought 
at  $105  or  $106  per  share  (par  value  $50),  a  price  largely 
in  excess  of  its  market  value,  and  for  the  purpose  of  obtaining 
control  of  the  Concord,  and  securing  more  favorable  contracts 
to  itself.  In  Sumner  v.  Marcy,  3  Wood.  &  M.  105,  the  corpora- 
tion was  chartered  to  deal  in  lumber,  with  a  capital  of  one 
hundred  and  fifty  thousand  dollars,  of  which  only  seventy- 
five  thousand  dollars  could  be  invested  in  personal  property, 
and  took  stock  in  a  bank  to  the  value  of  one  hundred  and 
sixty-eight  thousand  dollars,  for  the  purpose  of  getting  control 
of  the  bank,  —  a  clear  violation  of  its  charter,  but  no  more  so 
than  in  this  case.  The  purchase  by  a  corporation  of  stock  in 
another  corporation  will  be  enjoined  at  the  instance  of  stock- 
holders, when  it  involves  a  misapplication  of  corporate  funds, 
or  is  a  mere  speculation,  or  is  induced  by  a  vicious  purpose: 
Pierce  on  Railroads,  505.  If  the  investment  by  one  railroad 
corporation  of  more  than  one  hundred  and  thirty-five  thousand 
dollars  in  the  stock  of  another  at  prices  exceeding  its  market 
value,  for  the  purpose  of  controlling  such  corporation  for  its 
own  benefit,  is  not  a  misapplication  of  corporate  funds,  it 
would  be  difiicult  to  find  a  case  where  such  investment 
would  be. 

The  law  does  not  sufier  a  trust  to  fail  for  want  of  a  trustee. 
This  principle  applies  as  well  when,  without  legal  remedy* 
the  fiduciary  failure  would  be  partial  as  when  it  would  be 
total.  In  this  case  the  failure  would  be  partial.  The  trustees, 
namely,  the  directors  of  the  Concord  company,  are  disabled  to 
perform  their  ofiicial  duty  of  managing  the  trust  fund,  namely, 
the  property  and  business  interests  of  that  company,  only  so 
far  as  the  dealings  between  that  and  the  upper  companies  are 
concerned.  The  plaintiff  has  not  shown  that  the  trustees  are 
incompetent  to  manage  the  other  aflairs  of  the  trust,  or  that 
there  is  danger  of  the  other  afl'airs  being  mismanaged.  His 
protection  should  be  commensurate  with  the  fiduciary  dis- 
ability and  the  danger  shown  to  exist. 

For  the  legal  incapaeity  of  the  trustees  to  deal  with  the 
upper  companies  the  plaintiff  is  entitled  to  a  complete  remedy 
that  will  prevent  a  partial  failure  of  the  trust.  This  requires 
not  a  removal  of  the  trustees  (directors),  but  the  provisional 
appointment  of  a  trustee  (one  or  more)  for  the  performance  of 
that  part  of  the  duty  of  the  present  directors  which  they  are 
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legally  incapacitated  to  perform.  The  court  will  appoint  a 
trustee  to  manage  those  affairs  of  the  Concord  which  are  sub- 
jects of  controversy  in  this  suit,  and  which  the  directors  of  the 
Concord  are  held  by  this  decision  to  be  legally  disabled  to 
manage.  And  an  injunction  is  granted  against  the  execution 
by  the  directors  of  the  vote  to  pay  sums  of  money  to  the  upper 
companies  upon  claims  made  by  those  companies  against  the 
Concord  company.  It  will  be  the  duty  of  the  trustee  appointed 
under  this  decision  to  manage  the  trust  so  far  as  it  involves 
dealings  with  the  upper  companies  in  relation  to  those  claims 
and  all  other  claims  between  those  companies  and  the  Con- 
cord, in  relation  to  terms  of  connection  and  transportation, 
past,  present,  and  future. 

The  roads  must  be  run  upon  some  terms  of  connection  and 
transportation;  and  the  existing  terms  will  be  allowed  to  con- 
tinue until  they  are  terminated  by  the  trustee  now  to  be  ap- 
pointed, or  in  some  other  legal  manner.  To  the  control  and 
management  of  such  trustee,  the  interests  of  the  Concord  com- 
pany in  that  behalf  are  transferred. 

The  selection  of  a  trustee  remains  to  be  made.  If  the  par- 
ties agree  on  a  suitable  person  for  that  position,  they  can  re- 
port the  same  for  consideration.  As  the  trustee  will  have 
possession  of  no  property,  a  fiduciary  bond  will  not  be  re- 
quired. 

It  may  be  necessary  to  go  further  than  this  decision  goes; 
but  such  necessity  does  not  now  appear.  If  the  remedy  now 
given  is  found  by  experience,  or,  on  further  consideration,  to 
be  inadequate,  it  will  be  supplemented  by  such  action  as  the 
case  requires. 

Decree  accordingly. 

C0KP0RATI0K3.  —  ThE  DiRECTOBS  OF  A  CORPORATION  ARK  TrUSTEKS  for 
the  corporation,  and  hold  a  fiduciary  relation  to  it:  Sweeney  v.  Orape  Sugar 
Co.,  30  W.  Va.  443;  8  Am.  St.  Rep.  89,  and  note;  Boone  on  Corporations, 
Bees.  139,  256;  Farmers'  Bank  v.  Dovmey,  53  Cal.  466;  31  Am.  Rep.  62; 
Simons  v.  Vulcan  OH  etc.  Co.,  61  Pa.  St.  202;  100  Am.  Dec.  628;  Hoffman  etc. 
Co.  V.  Cumberland  etc.  Co.,  16  Md.  456;  77  Am.  Dec.  311;  Philadelphia  etc.  R.  R. 
V.  Cowell,  28  Pa.  St.  329;  70  Am.  Dec.  128;  Bank  of  M.  R.  v.  Hill,  56  Me. 
885;  96  Am.  Dec.  470.  But  a  person  who  signs  his  name  to  the  charter  of  a 
contemplated  railroad  company  does  not  by  that  fact  assume  a  fiduciary  ca- 
pacity towards  such  projected  corporation:  St.  Louis  etc,  R.  R.  Co.  v.  Tier' 
nan,  37  Kan.  606. 

DiBECTORS  Interested.  —  When  one  or  more  directors  are  interested  in 
the  passage  of  a  resolution,  they  are  disqualified  from  voting  thereon:  Smith 
r.  Los  Angeles  etc.  Aas'n,  78  Cal.  289;  12  Am.  St.  Rep.  53,  and  note. 
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Corporations.  —  Directors  of  two  corporations  cannot  act  for  either  when 
the  interests  of  the  two  corporations  are  conflicting:  Lawson's  Rights  and 
Remedies,  sec.  412;  Morawetz  on  Corporations,  sec.  228. 

Trusts  will  not  be  PERiarrTKD  to  Fail  through  a  failure  or  disability 
of  the  trustee  to  execute  the  trust:  Seda  v.  Huble,  75  Iowa,  429;  9  Am.  St. 
Rep.  495,  and  note. 


Cross  v.  Grant. 

[62  New  Hampshire,  675.] 

Jury  and  Jurors  —  Verdict.  —  When  Verdict  is  Returned,  Jitrt  mat 
BB  Asked  upon  which  count  it  was  rendered;  and  if  the  foreman  an- 
swers in  the  presence  and  hearing  of  the  whole  panel,  their  assent  to  his 
answer  is  presumed,  if  no  juror  dissents. 

Criminal  Conversation.  —  Gist  of  Action  for  Criminal  Conversation 
is  the  loss  of  the  comfort  and  society  of  the  wife.  The  husband  must 
prove  that  some  right  of  his  own  in  the  person  or  conduct  of  his  wife  has 
been  violated. 

Criminal  Conversation.  —  New  Hampshire  General  Laws,  Chapter 
183,  Regulating  Property  Rights  of  Married  Women,  has  not  re- 
pealed the  common  law  giving  to  the  husband  an  action  for  criminal  con- 
versation for  the  adultery  of  his  wife. 

Criminal  Conversation.  —  Misconduct,  Neglect,  or  Infidelity  of  Hus- 
band cannot  be  Set  up  as  a  defense  for  the  infidelity  of  the  wife  in  an 
action  for  criminal  conversation.  But  evidence  of  the  husband's  ill- 
treatment  of  his  wife  is  admissible  in  mitigation  of  damages. 

Criminal  Conversation  —  Evidence.  —  In  Action  for  Criminal  Conver- 
sation, Letter  Written  by  Defendant  is  Admissible,  where,  unex- 
plained, it  tended  to  show  that  the  defendant  resorted  to  indirect  means 
to  procure  the  attendance  of  the  plaintifif's  wife  at  the  town  where  he 
resided. 

Evidence.  —  Question  whethek  Evidence  should  be  Excluded  as  being 
too  remote  is  one  of  fact  properly  determined  at  the  trial. 

Practice.  —  It  is  Error  to  Permit  Counsel,  in  Arguing  before  Jury, 
to  State  and  comment  upon  facts  not  in  evidence,  against  the  objection 
of  the  opposite  party,  and  the  error  is  not  corrected  by  an  instruction  to 
the  jury  to  disregard  all  statements  of  counsel  not  supported  by  evi- 
dence, unless  it  is  found  as  a  fact  that  the  error  was  harmless,  and  that 
the  legal  right  to  a  fair  trial  was  not  infringed. 

Action  for  criminal  conversation  with  the  plaintiff's  wife, 
the  second  count  of  the  declaration  charging  the  defendant 
with  enticing,  persuading,  and  inducing  her  to  abandon  him. 
The  defendant  was  a  physician,  and  resided  at  Lancaster,  and 
the  plaintiff's  wife  resided  at  Stewartstown.  She  was  an  in- 
valid, and  was  under  the  defendant's  treatment  from  July, 
1878,  up  to  the  time  of  the  trial.  He  sometimes  treated  her 
at  Lancaster,  and  on  several  occasions  visited  her  at  Stewarts- 
town;  and  he  claimed  that  her  visits  to  the  former  place,  and 
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his  at  the  latter,  were  necessary  for  proper  medical  treatment, 
while  the  plaintiff  claimed  the  contrary.  Upon  the  return  of 
a  verdict  for  the  plaintiff,  the  court  inquired  of  the  foreman  of 
the  jury  upon  which  count  the  verdict  was  founded,  and  he 
answered  in  the  presence  and  hearing  of  the  other  jurors,  that 
they  found  upon  the  first  count,  and  did  not  consider  the 
second.  No  juror  dissented  from  such  answer.  The  defend- 
ant excepted  to  the  inquiry  and  the  answer.  Other  grounds 
of  exception  sufficiently  appear  in  the  opinion. 

Bingham,  Mitchells,  and  Batchellor,  Ladd  and  Fletcher,  and 
Parsons  and  Johnson,  for  the  defendant. 

Bingham,  Aldrich,  and  Remich,  Ray,  Drew,  and  Jordan^  and 
W.  H.  Shurtleff,  for  the  plaintiff. 

Smith,  J.  1.  When  the  verdict  was  returned,  and  the  fore- 
man in  the  presence  and  hearing  of  the  other  jurors  was 
asked  upon  which  count  the  verdict  was  rendered,  no  juror 
dissented  from  his  answer.  The  inference  of  assent  from 
their  omission  of  any  expression  of  dissent  is  conclusive.  The 
practice  in  this  instance  is  not  unusual:  South  Hampton  v. 
Fowler,  54  N.  H.  197,  201.  So  far  from  being  objectionable, 
it  is  frequently  a  convenient  one,  if  not  quite  indispensable. 

2.  The  defendant's  requests  for  instructions  and  exceptions 
to  the  instructions  given  must  stand,  if  sound,  upon  the  propo- 
sition that  reeent  legislation  in  this  state,  placing  married 
women  in  regard  to  their  property  upon  an  equality  with  un- 
married women,  has  repealed  the  common  law  giving  to  the 
husband  an  action  for  criminal  conversation  for  the  adultery 
of  his  wife.  His  argument  is,  that  at  common  law  the  hus- 
band had  absolute  control  over  his  wife's  person,  property, 
and  services,  and  the  exclusive  right  to  her  earnings;  that 
when  she  is  abducted  or  commits  adultery,  he  is  injured  in 
his  property  interests,  because  the  injury  is  accompanied  by 
the  loss  of  her  services;  and  that  the  action  of  criminal  con- 
versation stands  like  the  action  by  a  parent  for  the  seduction 
of  his  daughter, — in  other  words,  that  loss  of  services  is  the  gist 
of  the  action,  and  being  no  longer  entitled  to  the  services  of 
his  wife,  he  can  no  longer  maintain  the  action.  The  maxim, 
when  the  reason  of  a  law  ceases,  so  does  the  law  itself,  is  in- 
voked in  aid  of  this  position. 

The  exceptions  do  not  call  for  any  decision  of  the  question 
what  services  the  wife  is  entitled,  under  General  Laws,  chap- 
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ter  183,  section  1,  to  perform  upon  her  own  account  and  at 
her  own  option,  nor  for  what  services  she  is  entitled  to  earn- 
ings or  compensation.     There  are  cases  which  hold,  under 
statutes  similar  to  our  own,  that  the  earnings  which  a  married 
woman  is  entitled  to  hold  to  her  own  exclusive  use  are  her 
wages  for  services  or  labor  performed  for  others  than  her  hus- 
band, or  the  proceeds  of  business  carried  on  by  herself,  such 
as  dress-making,  millinery  business,  school-teaching,  and  the 
like,  and  that  her  husband  is  entitled  to  her  labor  and  assist- 
ance in  the  discharge  of  those  duties  and  obligations  which 
arise  out  of  the  marriage  relation,  without  compensation:  Mus' 
selman  v.  Galligher,  32  Iowa,  383;  Grant  v.  Green,  41  Id.  88 
Peters  v.  Peters,  42  Id.  182;  Mewhirter  v.  Hatten,  42  Id.  288 
20  Am.  Rep.  618;   Wood  v.  Mathews,  47  Iowa,  410;  Brooks  v 
Schwerin,  54  N.  Y.  343;  Filer  v.  New  York   Cent.  R.  R.,  49  Id 
56;  10  Am.   Rep.  327;  Reynolds  v.  Robinson,  64  N.  Y.  589 
Fry  V.  Drestler,  2  Yeates,  278;  Bigaouette  v.  Paulet,  134  Mass 
123;  45  Am.  Rep.  307;  Ogborn  v.  Francis,  44  N.  J.  L.  441;  41 
Am.  Rep.  394;  1  Chitty's  Pleading,  134,  167;  Abbott  on  Trial 
Evidence,  405.    But  we  leave  this  question  to  be  decided  when 
it  shall  arise. 

The  fault  with  the  defendant's  logic  is  in  assuming  that  the 
gist  of  the  action  for  criminal  conversation  is  the  loss  of  ser- 
vices. Neither  of  the  two  cases  cited  by  him  in  support  of 
this  claim  is  in  point.  In  the  first,  Weedon  v.  Timbrell,  5  Term 
Rep.  357,  Ashurst,  J.,  said:  "The  gist  of  this  action  is  the  loss 
of  the  comfort  and  society  of  the  plaintiff's  wife;  that  is  al- 
ways inserted  in  declarations  of  this  kind  as  a  material  and 
substantial  allegation,  and  the  forms  of  pleading  are  evidence 
of  the  law."  Both  he  and  Lord  Kenyan,  C.  J.,  are  understood 
to  have  meant  in  their  opinions  that  loss  of  comfort  and  society 
must  be  proved.  They  said  that  the  principle  of  the  case  is 
like  that  of  an  action  by  a  parent  for  the  seduction  of  his 
daughter,  where  slight  proof  of  acts  of  service  done  is  all  that 
is  required  to  support  the  allegation  in  the  declaration.  In 
fact,  the  actual  loss  sustained  by  a  parent  through  the  dimin- 
ished ability  of  his  daughter  to  render  personal  service,  and 
the  servile  position  of  the  daughter,  are  ordinarily  scarcely 
more  than  mere  fictions  by  which  the  jury  is  enabled  to  ren- 
der substantial  justice:  Davidson  v.  Goodall,  18  N.  H.  423. 

The  other  case  cited  by  the  defendant.  Lynch  v.  Knight,  9 
H.  L.  Cas.  577,  was  an  action  by  the  wife  for  slander,  in  which 
her  husband  was  joined,  the  special  damage  alleged  being 
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that  the  words  uttered  by  the  defendant  imputed  to  her  un- 
xshastity,  in  consequence  of  which  her  husband  refused  to  live 
with  her,  whereby  she  lost  the  comfort,  society,  and  support 
•of  her  husband.  Lord  Wensleydale  said:  "The  assistance  of 
the  wife,  in  the  conduct  of  the  household  of  the  husband  and 
in  the  education  of  his  children,  resembles  the  service  of  a 
hired  domestic,  tutor,  or  governess, — is  of  material  value,  ca- 
pable of  being  estimated  in  money;  and  the  loss  of  it  may 
form  the  proper  subject  of  an  action,  the  amount  of  compensa- 
tion varying  with  the  position  in  society  of  the  parties 

It  is  to  the  protection  of  such  material  interests  that  the  law 

attends For  these  reasons  I   think   the  wife  has  no 

remedy  in  the  supposed  case  of  the  wrongful  imprisonment  of 
the  husband;  and  by  parity  of  reasoning  she  can  have  none 
for  being  deprived  of  the  society  of  her  husband  by  the  slander 
of  another  upon  her  character,  causing  him  to  desert  her." 
If  these  remarks  are  relevant  in  an  action  by  the  husband  for 
criminal  conversation,  they  are  opposed  to  the  remarks  of 
Lord  Campbell  in  the  same  case,  who  said:  "The  wife  is  not 
the  servant  of  the  husband,  and  the  action  for  criminal  con- 
versation by  the  husband  does  not,  like  the  action  by  a  father 
for  seduction  of  a  daughter,  rest  on  any  such  fiction  as  a  loss 
of  the  services  of  the  wife." 

The  action  for  criminal  conversation  is  not  given  to  the 
husband  for  an  injury  to  the  wife  only.  He  must  prove  that 
some  right  of  his  own  in  the  person  or  conduct  of  his  wife  has 
been  violated:  Bigaouette  v.  Paulet,  supra.  The  text- books 
and  decisions  declare  that  the  gist  of  the  action  is  the  loss  of 
the  comfort  and  society  of  the  wife:  3  Bla.  Com.  139;  2  Chitty's 
Pleadings,  314;  Yundt  v.  Hartrunft,  41  111.  12;  Wilton  v.  Web- 
ster, 7  Car.  &  P.  198;  2  Hilliard  on  Torts,  592;  Rigaut  v. 
Gallisard,  7  Mod.  82;  Bull.  N.  P.  27;  Wood's  Mayne  on  Dam- 
ages, 665;  Weedon  v.  Timbrell,  5  Term  Rep.  360;  Abbott  on 
Trial  Evidence,  685;  Chambers  v.  Caulfield,  6  East,  244; 
Wood  V.  Mathews,  47  Iowa,  409;  Egbert  v.  Greenwalt,  44  Mich. 
245;  38  Am.  Rep.  360;  Sanborn  v.  Neilson,  4  N.  H.  501,  503; 
Bromley  v.  Wallace,  4  Esp.  237,  where  Lord  Alvanley  said  the 
injury  to  the  husband  is  "the  keenest  of  all  injuries."  And 
fiee  authorities  passim.  In  Bigaouette  v.  Paulet,  supra,  Mr. 
Justice  Allen  said:  "A  husband  is  not  master  of  his  wife,  and 
can  maintain  no  action  for  the  loss  of  her  services  as  his 
servant.  His  interest  is  expressed  by  the  word  consortium; 
the  right  to  the  conjugal  fellowship  of  the  wife,  to  her  com- 


June,  1883.]  Cross  v.  Grant.  611 

pany,  co-operation,  and  aid  in  every  conjugal  relation 

The  loss  of  the  consortium  is  presumed,  although  the  wife  may 
have  herself  been  the  seducer,  or  may  not  have  been  living 
with  her  husband.  A  husband  who  is  living  apart  from  his 
wife,  if  he  has  not  renounced  his  marital  rights,  can  maintain 
the  action,  and  it  is  not  necessary  for  him  to  prove  alienation 
of  the  wife's  affection,  or  actual  loss  of  her  society  or  assist- 
ance  The  essential  injury  to  the  husband  consists  in 

the  defilement  of  the  marriage  bed,  in  the  invasion  of  his  ex- 
clusive right  to  marital  intercourse  with  his  wife,  and  to  beget 
his  own  children.  This  presumes  the  loss  of  the  consortium 
with  his  wife,  of  comfort  in  her  society  in  that  respect  in  which 
his  right  is  peculiar  and  exclusive." 

On  the  question  of  validity,  the  law  regards  marriage  as  a 
civil  contract  requiring  no  ecclesiastical  sanction:  Londonderry 
V.  Chester,  2  N.  H.  268,  278;  9  Am.  Dec.  61;  Bracton,  b.  1,  c.  5; 
Plow.  445;  Mir.  Jus.  104;  1  Bla.  Com.  433.  But  it  is  something 
more  than  an  ordinary  contract:  Smith  (N.  H.),  527;  Adamsy. 
Palmer,  51  Me.  481,  483;  Maguire  v.  Maguire,  7  Dana,  181, 
183;  Ditson  v.  Ditson,  4  R.  I.  87,  101;  Wade  v.  Kalhfleisch,  58 
N.  Y.  282,  284;  17  Am.  Rep.  250.  It  is  an  institution  of  society 
having  its  foundation  in  civil  contract  (1  Bishop  on  Marriage 
and  Divorce,  sees.  2,  3),  and  having  certain  duties  and  obli- 
gations devolved  upon  the  parties,  derived  from  the  law. 
Other  contracts  may  be  modified  or  released  upon  consent  of 
parties.  Marriage  is  a  social  relation,  like  that  of  parent  and 
child.  It  cannot  be  dissolved  by  the  parties  when  entered 
into.  "The  union  is  or  should  be  for  life.  It  is  equally  so  in 
reason,  in  the  common  sentiments  of  mankind,  and  in  the 
teachings  of  religion":  1  Bishop  on  Marriage  and  Divorce, 
eec.  21.  "It  has  its  foundation  in  nature,  and  is  the  only 
lawful  relation  by  which  Providence  has  permitted  the  con- 
tinuance of  the  race":  2  Kent's  Com.  75.  The  public  is  deeply 
interested  in  preserving  the  institution  in  its  purity.  Hence 
it  is  "  regulated  and  controlled  by  public  authority,  upon 
principles  of  public  policy,  and  for  the  benefit  of  the  commu- 
nity":   Wade  V.  Kalhfleisch,  supra. 

The  marriage  contract  or  marriage  duties  are  violated  by 
adultery  of  one  of  the  parties,  and  the  other  party  in  the 
adultery  is  such  a  party  in  the  violation  of  the  contract  or 
duty  that  he  should  be  liable  in  damages.  It  is  not  to  be  pre- 
sumed that  the  legislature  intended  to  abolish  the  right  or 
remedy  on  that  subject,  in  regulating  the  property  rights  of 
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the  wife,  especially  in  the  absence  of  any  language  expressing 
such  interest,  or  from  which  it  can  fairly  be  inferred.  By 
placing  married  women  in  regard  to  their  property  and  earn- 
ings upon  an  equality  with  unmarried  women,  the  law  has 
modified  the  rights  and  liabilities  of  husbands  in  some  ma- 
terial respects:  Harris  y.  Webster,  58N.  H.  481,  484.  But  the 
incidental  changes  of  conjugal  rights  and  duties  are  such 
only  as  are  reasonably  and  necessarily  implied.  The  adul- 
tery of  the  wife  alike  alienates  her  affections  from  her  hus- 
band, exposes  him  to  shame  and  ridicule  and  the  hazard  of 
maintaining  spurious  issue,  whether  she  is  invested  by  law 
with  the  exclusive  control  and  use  of  her  own  property  and 
earnings  or  whether  she  is  under  the  common-law  disabil- 
ities, as  to  property,  of  married  women.  Nor  is  the  degra- 
dation of  the  wife  from  her  adultery  any  the  less  sure,  or  the 
mental  suffering  of  her  husband  any  the  less  keen,  in  the  one 
case  than  in  the  other. 

3.  The  other  question  raised  by  the  instructions  given  and 
by  those  refused  is,  whether  the  ill-treatment  by  the  plaintiff 
of  his  wife  can  be  set  up  as  an  answer  to  the  action,  or  whether 
it  goes  m  mitigation  of  damages  only.  Upon  this  question 
the  authorities  are  not  unanimous,  but  the  great  weight  of 
authority  is,  that  such  evidence  goes  in  mitigation  of  damages. 
Weedon  v.  Timhrell,  5  Term  Rep.  357,  is  an  authority  the  other 
way,  but  the  soundness  of  that  case  was  questioned  in  Cham- 
bers V.  Caulfield,  6  East,  244;  and  see  Hilliard  on  Torts,  1st  ed., 
594.  Wyndham  v.  Wycombe,  4  Esp.  16,  and  Sturt  v.  Marquis 
of  Blandford,  cited  in  the  same  case,  deny  the  right  of  the 
husband  who  is  guilty  of  adultery  to  maintain  the  action. 
There  may  be  other  English  cases  to  which  our  attention  has 
not  been  called.  Patterson  v.  McGregor,  28  U.  C.  Q.  B.  280,  is 
the  only  American  case,  so  far  as  we  have  discovered,  that 
follows  Weedon  v.  Timbrell,  supra. 

The  husband  cannot  recover  if  he  has  been  a  party  to  his 
own  dishonor,  or  has  permanently  and  totally  given  up  all 
advantage  to  be  gained  from  the  society  of  his  wife,  or  has 
condoned  the  adultery:  Moak's  Underbill  on  Torts,  328,  and 
cases  cited.  But  otherwise,  the  rule  as  established  by  the 
authorities  generally  seems  to  be,  that  the  misconduct,  neglect, 
or  infidelity  of  the  husband  cannot  be  set  up  as  a  defense  for 
the  infidelity  of  the  wife  in  an  action  for  criminal  conversa- 
tion: Sanborn  v.  Nielson,  4  N.  H.  501;  Bromley  v.  Wallace,  4 
Esp.  237;   Winter  v.  Henn,  4  Car.  &  P.  494;  Calcraft  v.  Earl  of 


June,  1883.]  Cross  v.  Grant.  613 

Harhorough,  4  Id.  499;  Broom's  Legal  Maxims,  268,  260,  and 
cases  cited;  Abbott  on  Trial  Evidence,  686,  and  cases  cited; 
Bigaouette  v.  Paulet,  134  Mass.  123;  45  Am.  Rep.  307;  Palmer 
V.  Crook,  7  Gray,  418;  2  Hilliard  on  Torts,  594;  Lowe  v.  Massey, 
62  111.  47;  Smith  v.  Hasten,  15  Wend.  270;  Harter  v.  Crill,  33 
Barb.  283;  Coleman  v.  White,  43  Ind.  429;  Hutchins  v.  Kivi- 
mell,  31  Mich.  126;  18  Am.  Rep.  164;  Dance  y.  McBride,  43 
Iowa,  624;  Bunnell  v.  Greathead,  49  Barb.  106;  ShattucTc  v. 
Hammond,  46  Vt.  466;  14  Am.  Rep.  631;  Rea  v.  TucTcer,  51 
111.  110;  99  Am.  Dec.  539;  2  Addison  on  Torts,  1084-1086; 
Bigelow's  Leading  Cases  in  Torts,  328.  The  reason  of  the  rule 
is,  that  "any  unhappy  relations  existing  between  the  plaintiff 
and  wife,  not  caused  by  the  conduct  of  the  defendant,  may 
affect  the  question  of  damages;  ....  but  they  are  in  no 
sense  a  justification  ....  of  the  defendant's  conduct.  They 
are  not  allowed  to  affect  the  damages  because  the  acts  of  the 
defendant  are  less  reprehensible,  but  because  the  condition  of 
the  husband  is  such  that  the  injury  which  such  acts  occasion 
is  less  than  otherwise  it  might  have  been":  Hadley  v.  Hey- 
ivood,  121  Mass.  236,  239. 

If  the  husband,  by  his  conduct,  compels  the  separation  from 
him  of  his  wife,  he  may,  as  to  her,  have  lost  his  legal  right  to 
the  solace  and  comfort  of  her  society,  but  not  as  to  all  the 
world.  His  consent  is  not  thereby  extended  to  other  men  for 
sexual  commerce  with  her.  Although  separated  from  her 
husband,  and  by  his  fault,  she  remains  his  wife  until  divorced, 
and  for  her  support  he  is  liable.  Her  enforced  separation 
does  not  release  him  from  his  marital  duties.  There  is  always 
the  hope  of  reconciliation.  The  proper  nurture,  training,  and 
instruction  of  children  require  the  united  labor  and  affection 
of  both  parents.  Their  mutual  comfort  and  support,  and  the 
good  of  society,  require  that  they  should  live  together  in  one 
family.  The  policy  of  the  law  encourages  them,  if  living 
apart,  to  come  together  again.  Reconciliation  would  or  should 
be  followed  by  purity  in  their  marriage  relation,  and  happi- 
ness in  their  home.  If,  while  separated,  she  is  debauched,  the 
hope  of  reconciliation  is  thereby  greatly  diminished,  and  may 
be  wholly  extinguished. 

.  4.  The  letter  to  Knapp  was  written  for  a  proper  or  im- 
proper purpose.  It  was  for  the  jury  to  say,  upon  all  the  evi- 
dence upon  that  point,  whether  the  purpose  was,  or  was  not, 
innocent.  The  letter  tended  to  show  that  the  defendant  re- 
sorted to  indirect  means  to  procure  the  attendance  of  Mrs. 
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Cross  at  Lancaster,  and,  unexplained,  that  his  purpose  was 
an  improper  one. 

5.  It  does  not  appear  what  the  contents  of  the  letters  to 
Mrs.  Paul  were,  and,  if  material,  their  relevancy  may  have 
been  so  remote  that  we  cannot  say,  as  matter  of  law,  that  the 
court  was  not  justified  in  finding,  as  a  matter  of  fact,  that 
the  evidence  should  be  excluded:  Watson  v.  Twombly,  60  N.  H. 
491,  493. 

6,  7,  8.  These  exceptions  relate  to  the  conduct  of  counsel  for 
the  plaintifi",  in  his  closing  argument  to  the  jury.  It  is  un- 
necessary to  repeat  what  was  said  upon  this  subject  in  Tucker 
V.  Henniker,  41  N.  H.  317,  and  in  Hilliard  v.  Beattie,  59  Id. 
462.  The  remarks  made  in  those  cases  apply  with  full  force 
in  this  case.  Each  party  had  a  moral  and  legal  right  to  a 
fair  trial  upon  legal  evidence.  The  court  had  no  authority  to 
permit  that  right  to  be  violated  by  the  unsworn  and  incompe- 
tent statements  of  counsel.  The  wrong  done  the  defendant  is 
not  rectified  by  a  presumption  that  it  was  done  in  the  excite- 
ment of  the  trial,  without  deliberation,  and  without  a  wrongful 
purpose.  An  intent  to  abstain  from  an  infringement  of  his 
right  of  a  fair  trial  does  not  alter  the  fact  that  the  trial  wad 
unfair.  The  instruction  given  the  jury  to  disregard  all  state- 
ments of  counsel  that  were  not  supported  by  evidence  falls  far 
short  of  what  the  law  requires  for  correcting  the  error,  and  it 
is  not  found  as  a  fact  that  the  error  was  harmless. 

9.  Other  exceptions  taken  at  the  trial  relate  principally  to 
the  admission  or  exclusion  of  evidence.  The  principles  involved 
are  so  well  settled  that  no  special  mention  of  them  is  required. 

All  the  exceptions  are  overruled,  except  those  numbered  6, 
7,  and  8,  which,  for  reasons  given,  are  sustained. 

New  trial  granted. 

Criminal  Conversation.  —  An  Mtion  will  lie  for  criminal  conversatioii, 
although  the  intercourse  was  against  the  wife's  consent,  and  caused  no  ac- 
tual damages  by  reason  of  loss  of  her  service  to  the  husband:  Bigaouette  v. 
Paulet,  134  Mass.  123;  45  Am.  Kep.  307.  So  a  husband  may  maintain  an 
action,  although  the  intercourse  took  place  after  his  final  separation  from  his 
wife,  and  after  a  divorce  for  his  cruelty:  Micfiael  v.  DunJcle,  84  Ind.  544;  43 
Am.  Rep.  100;  but  see  Oleason  v.  Knapp,  56  Mich.  291;  56  Am.  Rep.  388. 

Criminal  Conversation  —  Damages  —  Evidence.  —  Evidence  of  want  of 
affection  for  the  wife,  or  a  failure  to  support  her,  will  not  be  admitted  in  an 
action  by  the  husband  for  criminal  conversation:  Dallaa  v.  Sellers,  17  Ind. 
479;  79  Am.  Dec.  489.  Suffering  wife  to  live  as  a  prostitute,  or  conniving  in 
her  adultery,  may  be  shown  in  an  action  of  this  nature:  Cook  v.  Wood,  30  Ga. 
891.     So  defendant  in  such  an  action  may  prove  plaintiff 's  criminal  inter- 
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course  with  other  •women:  Skattuck  v.  Hammond,  46  Vt.  466;  14  Am.  Rep. 
631.  The  pecuniary  condition  of  the  parties  at  the  time  of  the  commission 
of  the  ofiFense  may  be  shown:  Peters  v.  Lake,  66  111.  206;  16  Am.  Dec.  593, 
and  note  596.  So  evidence  that  the  wife  sought  after,  importuned,  and 
threw  herself  in  defendant's  way,  is  admissible  in  an  action  for  criminal  coa. 
versation,  in  order  to  mitigate  the  damages;  and  under  such  circumstances 
the  jury  cannot  consider  the  "injury  to  the  happiness,  reputation,  and  honor 
of  the  plaintiff's  family  ":  Ferguson  v.  Smethers,  70  Ind.  519;  36  Am.  Rep.  186. 
Misconduct  ov  Counsel  in  Argument,  when  So  Seriously  Imfrofeb 
AS  TO  Call  fob  Reversal  of  Judgment:  See  extended  note  to  McDonald 
V.  Peopk,  9  Am.  St.  Rep.  559-570. 
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LiBKL  —  PKOTnroE  or  Jury— Constitutional  Law. — Notwithstanding 
the  provision  of  the  constitution  of  South  Carolina  "  that  in  all  indict- 
ments for  libel  the  jury  shall  be  the  judges  of  the  law  and  the  facts,"  the 
law  defining  libel  remains  as  before.  The  principal  result  of  this  pro- 
vision is  simply  to  secure  to  the  jury,  by  fundamental  law,  the  right  to 
render  a  general  verdict,  under  an  indictment  for  libel,  as  in  other  cases. 
It  is  therefore  the  duty  of  the  presiding  judge,  upon  the  trial  of  an  in- 
dictment for  libel,  to  declare  to  the  jury  the  law  applicable  thereto;  and 
if  he  errs  in  so  doing,  such  error  may  be  reviewed  on  appeal  as  in  other 
cases,  unless  the  defendant  is  acquitted,  in  which  case  he  cannot  again 
be  put  upon  his  trial 

Motion  in  Akrest  of  Judghknt  must  bi  Basbd  upon  Some  Dkfeot 
Appearing  upon  the  Record,  and  cannot  be  sustained  merely  upon 
the  ground  that  the  allegations  of  the  indictment  are  not  supported  by 
the  proof.  Where  the  indictment  could  have  been  sustained  under  proof, 
there  is  no  ground  for  arrest  of  judgment. 

Indictment  for  Libel  when  there  has  been  No  Publication,  except 
TO  THE  Party  Libeled,  must  aver  that  the  paper  was  written  or  sent 
with  the  intent  to  provoke  a  breach  of  the  peace. 

Libel.  —  There  is  No  Publication  or  a  Libel  where  It  Consists  of 
A  Sealed  Letter  Sent  to  the  Person  upon  whom  it  reflects,  and  he, 
because  of  his  inability  te  read,  has  it  read  to  him  by  his  wife,  there 
being  no  evidence  that  this  inability  to  read  was  knoMm  to  the  person 
who  sent  such  libel,  nor  any  averment  that  it  was  sent  for  the  purpose 
of  provoking  a  breach  of  the  peace. 

Izlar  and  Glaze,  for  the  appellant. 
Jervey,  contra. 
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McIvER,  J.  The  appellant,  having  been  convicted  of  libel, 
appeals  to  this  court  upon  the  several  grounds  set  out  in  the 
record,  which  will  hereinafter  be  more  particularly  stated. 
The  alleged  libel  was  in  the  form  of  a  letter  from  the  defend- 
ant to  the  prosecutor  containing  a  charge  of  larceny.  It  was 
sealed  when  delivered  to  the  prosecutor,  and  the  only  evidence 
tending  to  prove  a  publication  was,  that  the  prosecutor,  not 
being  able  to  read,  asked  his  wife  to  read  it  to  him,  and  sev- 
eral days  afterwards  that  prosecutor,  in  the  presence  of  others, 
asked  the  defendant  if  he  had  written  such  a  letter,  and  he 
admitted  that  he  had.  There  was  no  allegation  or  evidence 
that  defendant  knew  that  prosecutor  was  unable  to  read,  and 
the  indictment  contained  no  allegation  that  the  defendant  sent 
the  letter  to  the  prosecutor  with  the  intent  to  provoke  a  breach 
of  the  peace. 

Judge  Kershaw,  in  his  charge  to  the  jury,  while  fully  recog- 
nizing the  right  of  the  jury,  under  an  indictment  for  libel,  to 
be  the  judges  of  the  law  as  well  as  the  facts,  said  that  he  did 
not  think  that  this  relieved  him  from  the  duty  of  giving  to  the 
jury  his  views  of  the  law  of  libel.  After  defining  the  offense 
charged,  and  explaining  to  the  jury  the  several  questions  which 
they  would  be  called  upon  to  determine  as  to  the  question 
of  publication,  he  charged  the  jury  substantially  as  follows: 
That  while  it  was  true,  as  claimed  by  the  counsel  for  defend- 
ant, that  to  write  a  libelous  letter,  seal  it  up,  and  send  it  to 
the  party  libeled,  would  not  constitute  the  offense  charged, 
unless  the  indictment  contained  an  allegation  that  the  letter 
was  sent  with  the  intent  to  provoke  a  breach  of  the  peace,  yet 
as  there  was  evidence  in  this  case  tending  to  show  that  the 
letter  was  addressed  to  a  person  who  could  not  read,  and  who 
could  not  therefore  know  the  contents  of  the  letter  without 
calling  in  the  aid  of  some  one  else,  if  the  jury  believed  that 
the  letter  was  given  to  the  wife  by  the  prosecutor  to  be  read 
because  of  the  necessity  arising  from  his  being  unable  to  read, 
that  would  be  such  a  publication  as  would  dispense  with  the 
necessity  for  the  allegation  in  the  indictment  that  the  letter 
was  sent  with  the  intent  to  provoke  a  breach  of  the  peace. 

The  defendant's  motion  in  arrest  of  judgment  having  been 
overruled,  and  sentence  passed,  the  defendant  appeals  upon 
the  following  grounds:  — 

"  1.  Because  his  honor  erred  in  overruling  the  motion  of 
the  defendant  in  arrest  of  judgment,  made  on  the  following 
grounds:  1.  Because  the  proof  being  that  the  letter  was  de- 
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livered  sealed  to  the  prosecutor,  the  person  libeled,  the  indict- 
ment is  defective  on  its  face,  there  being  no  averment  therein 
that  the  defendant  intended  thereby  to  provoke  and  incite  the 
prosecutor  to  a  breach  of  the  peace;  2.  Because  the  proof  of 
publication  was  insufficient  to  sustain  the  averments  of  the 
indictment,  which  alleged  a  publication  generally,  and  not  a 
publication  with  intent  to  provoke  and  excite  the  prosecutor 
to  a  breach  of  the  peace;  3.  Because  the  proof  being  that  the 
letter  was  delivered  sealed  to  the.  prosecutor,  and  by  him  taken 
to  his  house,  and  there  read  to  him  by  his  wife  at  this  request, 
he  being  unable  to  read,  a  fact  not  proved  to  have  been  known 
by  the  defendant,  was  not  such  a  publication,  no  other  person 
being  present,  as  is  sufficient  to  support  the  indictment  herein 
or  to  sustain  a  conviction  thereunder.  Such  publication  must 
be  alleged  to  have  been  sent  with  intent  to  provoke  the  prose- 
cutor to  a  breach  of  the  peace. 

"2.  Because  his  honor  erred  in  charging  the  jury  as  to  the 
law  of  libel,  the  jury  being  the  judges  of  both  'the  law  and 
the  facts,'  under  article  1,  section  8,  of  the  constitution  of  this 
state. 

"  8.  Because  his  honor  erred  in  holding  that,  under  the  evi- 
dence in  this  case,  the  indictment  was  good,  notwithstanding 
it  did  not  contain  the  averment  that  the  defendant  intended 
by  sending  the  libel  to  the  prosecutor  to  provoke  and  incite 
him  to  a  breach  of  the  peace. 

"4.  Because  his  honor  erred  in  charging  the  jury  that  not- 
withstanding the  letter  was  delivered  sealed  to  the  prosecutor, 
and  was  only  read  to  him  by  his  wife  at  his  request,  no  other 
person  being  present,  he  being  unable  to  read,  that  this  was  a 
sufficient  publication  thereof  to  sustain  the  averments  of  the 
indictment  and  a  conviction  thereunder. 

"5.  Because  his  honor  erred  in  holding  that,  under  the  evi- 
dence in  this  case,  there  was  a  sufficient  publication  of  the  libel 
to  sustain  the  averments  in  the  indictment,  there  being  no  evi- 
dence to  show  that  the  defendant  knew,  at  the  time  the  letter 
was  delivered  to  the  prosecutor,  that  he  could  not  read. 

"  6.  Because  his  honor  erred  in  not  leaving  it  entirely  to  the 
jury  (the  jury  being  the  judges  of  the  law  and  the  facts)  to  say 
whether  the  defendant  intended  to  injure  the  reputation  of  the 
prosecutor  with  the  world  at  large,  who  knew  nothing  of  the 
libel,  the  publication  being  confined  to  the  prosecutor  and  his 
wife." 

Before  proceeding  to  a  consideration  of  the  several  points 
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made  by  the  grounds  of  appeal,  it  will  be  necessary,  first,  to 
dispose  of  a  preliminary  objection  raised  by  the  solicitor  as  to 
the  jurisdiction  of  this  court  to  hear  and  decide  this  appeal. 
This  objection  is  based  upon  a  provision  in  section  8,  article  1, 
of  the  constitution,  declaring  that  "in  all  indictments  for  libel, 
the  jury  shall  be  the  judges  of  the  law  and  the  facts."  By  this 
provision,  the  solicitor  contends — to  use  his  own  language  — 
"  the  jury  was  put  beyond  the  direction  and  control,  although 
entitled  to  the  advice,  of  the  court.  It  was  equivalent  to  re- 
pealing and  wiping  out  all  general  and  uniform  law  in  this 
state  as  to  libel.  There  is  now  a  special  law  for  each  case,  and 
each  jury  enacts  that  law.  What  writings  are  libelous;  what 
is  sufficient  publication;  what  intent  or  motive  must  be  shown 
to  constitute  the  oflFense,  —  are  all  as  much  questions  for  the 
jury,  and  exclusively  for  the  jury,  as  are  the  facts  of  the  case, 
and  there  can  therefore  be  no  appeal  from  their  finding." 

If  such  a  construction  can  be  properly  placed  upon  this  pro- 
vision of  the  constitution,  then,  indeed,  it  furnishes  a  sad  com- 
mentary on  the  utter  insufficiency  of  human  language  to 
express  the  intentions  of  those  who  used  it;  nay,  more,  of  its 
capacity  to  be  perverted  by  construction  so  as  to  eff'ect  pre- 
cisely the  opposite  result  from  that  which  was  intended.  Tha 
slightest  examination  of  the  history  of  the  controversy  which 
led  to  the  adoption  of  this  or  similar  provisions  will  show  that 
the  sole  purpose  was  to  preserve  the  liberty  of  the  press  by  pro- 
tecting those  charged  with  the  abuse  of  such  liberty,  in  the 
publication  of  alleged  libels,  from  arbitrary  power.  Such  be- 
ing the  object,  it  might  be  quite  as  dangerous  to  the  liberty  of 
the  citizen  to  subject  him  to  the  arbitrary  power  of  the  jury  as 
it  would  have  been  to  leave  him  to  the  arbitrary  power  of  the 
court.  Indeed,  it  would  be  difficult  to  conceive  of  a  more 
odious  system  of  judicature  than  that  by  which  a  man  would 
be  tried  by  a  law  of  which  he  was  not  merely  ignorant,  but  of 
which  he  could  not  possibly  inform  himself,  inasmuch  as  it 
would  be  locked  up  in  the  breasts  of  his  triers  until  the  ver- 
dict was  rendered. 

We  cannot,  therefore,  assent  to  the  proposition  that  the  effect 
of  the  provision  of  the  constitution  under  consideration  "  was 
equivalent  to  repealing  and  wiping  out  all  general  and  uniform 
law  in  this  state  as  to  libel,"  and  that  "there  is  now  a  special 
law  for  each  case,  and  each  jury  enacts  that  law."  The  only 
authority  cited  in  support  of  such  a  proposition  is  an  unsup- 
ported dictum  of  Willard,  J.,  in  State  v.  Bailey,  1  S.  C.  6, 
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where  he  says  that  the  object  of  such  a  constitutional  provision 
is  "to  commit  the  rights  of  parties  to  the  dictates  of  natural 
law  that  resides  in  the  breast  of  the  citizen,  rather  than  to  the 
deductions  of  formal  and  scientific  law  as  administered  by 
the  courts."  Such  a  view  cannot  command  our  assent.  On 
the  contrary,  we  agree  with  that  eminent  author,  Dr.  Whar- 
ton, who  concludes  an  interesting  discussion  of  the  right  of  a 
jury  to  determine  the  law,  with  this  striking  and  appropriate 
language:  "  Subject  to  the  qualification  that  all  acquittals  are 
final,  the  law  in  criminal  cases  is  to  be  determined  by  the 
court.  In  this  way  we  have  our  liberties  and  rights  de- 
termined, not  by  an  irresponsible,  but  by  a  responsible,  tri- 
bunal; not  by  a  tribunal  ignorant  of  the  law,  but  by  a  tribunal 
trained  to  and  disciplined  by  the  law;  not  by  an  irreversible, 
but  by  a  reversible,  tribunal;  not  by  a  tribunal  which  makes 
its  own  law,  but  by  a  tribunal  that  obeys  the  law  as  made. 
In  this  way  we  maintain  two  fundamental  maxims.  The  first 
is,  that  while  to  facts  answer  juries,  to  the  law  answers  the 
court.  The  second,  which  is  still  more  important,  is.  Nullum 
crimen,  nulla  poena,  sine  lege.  Unless  there  be  a  violation  of 
law  preannounced,  and  this  by  a  constant  and  responsible 
tribunal,  there  is  no  crime,  and  can  be  no  punishment":  5 
South.  Law  Review,  366,  August-September,  1879. 

It  seems  to  us,  therefore,  that,  under  a  proper  construction 
of  the  clause  of  the  constitution  now  under  consideration,  the 
practical  result  is  simply  to  secure  to  the  jury,  by  the  funda- 
mental law,  the  right  to  render  a  general  verdict  under  an  in- 
dictment for  libel,  as  in  other  cases;  and  this,  because  such 
right  had  not  only  been  questioned,  but  absolutely  denied  and 
refused  by  the  courts  in  England.  It  was  therefore  quite 
natural  that  such  right,  deemed  so  important  to  the  liberty  of 
the  citizen,  should  be  placed  beyond  further  question  by  an 
express  provision  of  the  organic  law.  Under  this  view  all  the 
protection  designated  to  secure  the  liberty  of  the  citizen  is  ob- 
tained, for  after  a  general  verdict  of  acquittal  no  new  trial  can 
be  had  {State  v.  Gathers,  15  S.  C.  370),  and  at  the  same  time 
not  only  the  anomaly,  but  the  gross  injustice,  of  trying  a  man 
by  a  special  law  enacted  for  his  case  by  the  jury  who  are 
called  upon  to  try  him  is  avoided;  and,  on  the  contrary,  he  is 
tried  by  the  established  law  of  the  land,  as  declared  by  those 
intrusted  with  that  duty,  just  as  a  person  charged  with  any 
other  offense. 

From  this  it  follows  that  it  is  not  only  the  right,  but  the 
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duty,  of  the  presiding  judge,  upon  the  trial  of  indictments  fcr 
libel,  to  declare  to  the  jury  the  law  applicable  thereto,  and  if 
he  errs  in  so  doing,  such  errors  may  be  reviewed  on  appeal, 
just  as  in  any  other  case,  unless  the  defendant  is  acquitted, 
when,  under  a  well-settled  principle  of  the  common  law,  now 
incorporated  in  our  constitution,  "  no  person,  after  having  once 
been  acquitted  by  a  jury,  shall  again  for  the  same  ofifense  be 
put  in  jeopardy  of  his  life  or  liberty":  Constitution,  art.  1, 
sec.  18. 

We  proceed,  then,  to  inquire  into  the  several  grounds  of 
appeal.  And  first,  as  to  the  motion  in  arrest  of  judgment. 
Such  a  motion  must  be  based  upon  some  defect  apparent  upon 
the  record,  and  cannot  be  sustained  simply  upon  the  ground 
of  variance  between  the  allegata  and  probata.  This  is  fully 
shown  by  the  cases  cited  in  the  solicitor's  argument:  State  v. 
Creight,  1  Brev.  169;  2  Am.  Dec.  656;  State  v.  Heyward,  2  Nott 
&  McC.  812;  10  Am.  Dec.  604;  State  v.  GroMm.,  15  Rich.  310; 
State  V.  Cockfield,  15  Id.  316;  State  v.  Hamilton,  17  S.  C.  462. 
It  will  be  observed  that  the  several  grounds  upon  which  the 
motion  in  arrest  of  judgment  is  based  all  rest  upon  the  alle- 
gation that  the  evidence  was  insufficient  to  sustain  the  charge 
as  laid  in  the  indictment,  and  not  upon  any  defect  in  the  in- 
dictment itself.  They  all  assume  that  the  charge  as  laid  would 
have  been  unexceptionable,  provided  the  evidence  had  been  of 
a  different  character.  In  other  words,  they  impliedly  admit 
that  an  indictment  for  libel  upon  a  private  individual  need 
not  necessarily  contain  an  allegation  of  the  intent  to  provoke 
a  breach  of  the  peace,  but  that  such  an  allegation  and  such 
proof  is  only  necessary  where  there  is  no  publication  except 
to  the  person  libeled;  and  inasmuch  as  there  was  no  evidence 
in  this  case  (as  was  contended  by  the  appellant)  of  any  pub- 
lication by  the  defendant  to  any  person  except  the  prosecutor 
— the  person  alleged  to  have  been  libeled, — the  indictment 
upon  which  the  defendant  has  been  convicted  was  insufficient, 
and  the  judgment  should  therefore  be  arrested. 

This,  however,  is  more  an  objection  to  the  sufficiency  of  the 
evidence  than  to  the  sufficiency  of  the  indictment.  It  is  like 
the  case  of  State  v.  Graham,  supra,  where,  under  an  indict- 
ment for  obstructing  a  public  landing,  and  the  proof  being 
that  the  public  road  leading  to  the  landing  was  obstructed  at 
a  point  about  one  hundred  yards  from  the  landing,  it  was 
held  that  this  constituted  no  ground  for  a  motion  in  arrest  of 
judgment,  but  was  a  good  ground  for  a  new  trial.     Or  like  the 
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case  of  State  v.  Coclcjield,  supra,  where  the  indictment  was  for 
stealing  a  plow,  and  the  evidence  was  that  the  article  stolen 
was  a  plowshare,  where  a  similar  ruling  was  made.  Or  like 
the  case  of  State  v.  Hamilton,  supra,  where  the  indictment 
charged  the  goods  stolen  to  be  the  property  of  one  person, 
when  the  proof  showed  them  to  be  the  property  of  another,  it 
was  held  that  while  this  might  have  furnished  a  good  ground 
for  a  motion  for  a  new  trial,  it  afforded  no  ground  for  a  motion 
in  arrest  of  judgment.  It  will  be  observed  that  in  all  three 
of  these  cases  the  indictments  were  unexceptionable,  and 
might  have  been  sustained  under  a  certain  state  of  the  evi- 
dence. And  so  here,  under  the  assumption  above  alluded  to, 
the  indictment,  under  certain  proof,  comld  have  been  sustained, 
and  hence  there  is  no  ground  for  arrest  of  judgment. 

These  remarks  are  based  upon  the  assumption  that  an  in- 
dictment for  a  libel  upon  a  private  individual  which  has  been 
published  abroad  —  to  other  persons  than  the  one  libeled  — 
need  not  contain  an  allegation  of  any  intent  to  provoke  a 
breach  of  the  peace,  though  we  are  inclined  to  think  that  this 
assumption,  which  we  must  admit  seems  to  be  supported  by 
authority,  is  not  well  founded  in  reason.  For  when  it  is  re- 
membered that  one  of  the  essential  elements  in  a  libel  of  a 
private  individual  is  its  tendency  to  provoke  a  breach  of  the 
peace,  and  that  the  criminal  law  takes  cognizance  of  it  solely 
for  that  reason,  and  not  for  the  purpose  of  protecting  the  good 
name  and  fame  of  private  individuals  (1  Bishop's  Criminal 
Law,  sees.  591,  734;  2  Id.,  sec.  909),  it  would  seem  to  follow 
logically  that  every  indictment  for  a  libel  upon  a  private  in- 
dividual should  contain  an  allegation  of  this  essential  element 
of  the  offense.  But  this  is  a  question  not  made  or  argued 
in  this  case,  and  we  do  not  propose  to  decide  anything  as  to  it. 

The  only  contention  on  the  part  of  the  appellant  is,  that 
where  there  has  been  no  publication  abroad,  as  it  is  termed,  — 
that  is,  to  the  public  generally,  —  or  to  persons  other  than  the 
one  alleged  to  have  been  libeled,  then  it  is  necessary  that  the 
indictment  should  contain  an  allegation  that  the  libel  was 
sent  to  the  party  libeled  with  intent  to  provoke  a  breach  of 
the  peace.  This  position  seems  to  be  well  supported  by  au- 
thority. In  3  Chitty's  Criminal  Law,  871,  it  is  said:  "Though 
there  be  no  publication,  yet  the  sending  a  letter  to  the  party 
himself,  filled  with  abusive  language,  is  indictable,  because  it 
tends  to  provoke  him  to  a  breach  of  the  peace  in  order  to  re- 
venge the  insult  he  has  received;  but  then  if  there  be  no  pub- 
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lication  to  a  third  person,  the  indictment  must  allege  an 
intention  to  provoke  the  prosecutor  to  a  breach  of  the  peace"; 
citing  Rex  v.  Wegener,  2  Stark.  245,  which  seems  to  be  a  lead- 
ing case  on  the  subject.  And  again,  at  page  875,  this  eminent 
author  says:  "Where  there  has  been  no  publication  of  the 
libel  to  the  third  person,  or  the  publication  cannot  be  proved, 
and  the  libel  has  been  sent  to  the  prosecutor  himself,  it  is 
necessary  that  the  indictment  should  state  that  the  paper  was 
written  or  sent  to  the  party  libeled  with  the  intent  to  provoke 
him  to  a  breach  of  the  peace."  And  in  the  form,  given  at 
page  889,  for  an  indictment  for  writing  and  sending  a  letter  to 
the  prosecutor,  accusing  him  of  theft  (precisely  this  case),  we 
find  the  allegation  of  the  intent  to  provoke  the  prosecutor  to  a 
breach  of  the  peace. 

It  would  seem,  therefore,  to  be  settled  that  where  there  has 
been  no  publication  except  to  the  person  libeled,  the  indict- 
ment must  contain  an  allegation  that  the  libel  was  written  or 
Bent  with  intent  to  provoke  a  breach  of  the  peace;  and  so  the 
circuit  judge  instructed  the  jury  in  this  case,  but  he  added 
that  if  the  letter  was  given  to  the  wife  by  the  prosecutor  to  be 
read  by  her,  from  the  necessity  arising  from  the  prosecutor's 
being  unable  to  read,  simply  with  a  view  to  inform  himself  of 
the  contents  of  the  letter,  that  would  be  a  sufficient  publica- 
tion of  the  libel  to  a  third  person  by  the  defendant  to  warrant 
his  conviction  under  this  indictment.  This  instruction  on  the 
part  of  the  circuit  judge  as  to  the  publication  was  excepted  to 
by  the  defendant,  and  constitutes  one  of  his  grounds  of  appeal. 
In  Fonville  v.  McNease,  Dud.  (S.  C.)  303,  81  Am.  Dec.  556, 
the  testimony  showed  that  the  alleged  libel  was  in  the  form  of 
a  letter,  sealed  and  addressed  to  the  prosecutor,  or  Miss  Susan 
Sloan,  which  was  dropped  in  an  inclosure  near  plaintiflF's 
house;  that  it  came  into  the  possession  of  the  plaintifi"  with 
the  seal  unbroken,  and  that  he  opened  it  and  read  it  aloud  to 
his  family  and  others.  It  also  appeared,  just  as  in  this  case, 
that  the  plaintiff,  in  a  public  place,  in  the  presence  of  others, 
mentioned  the  fact  of  having  received  such  a  letter,  stating 
the  contents,  and  that  defendant  avowed  himself  the  author  of 
the  letter.  Upon  a  motion  for  nonsuit  the  court  held  that 
there  was  no  prima  facie  evidence  of  publication  by  the  de- 
fendant, and  granted  the  motion. 

It  will  be  observed  that  the  present  case  is  identical  with 
that  just  cited,  except  that  there  the  plaintiff  published  the 
letter  himself  by  reading  it  to  the  witness  and  his  family, 
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while  here  it  was  read  by  the  wife  of  the  prosecutor,  at  hia 
request,  because  of  his  inability  to  read.  There  the  court 
said  that  the  publication  was  the  act  of  the  plaintiff,  and  not 
of  the  defendant,  and  it  seems  to  us  that  the  same  remark 
may  be  made  here.  True,  here  the  prosecutor  did  not  read 
the  letter  himself,  but  it  was  read  by  his  request,  and  it  was, 
therefore,  as  much  his  act  as  if  he  had  himself  read  it.  He, 
and  not  the  defendant,  caused  the  publication  to  be  made. 
The  fact  that  the  prosecutor  was  unable  to  read,  and  must 
therefore  necessarily  call  in  the  aid  of  some  third  person,  in 
the  absence  of  any  testimony  tending  to  show  that  the  defend- 
ant knew  of  the  prosecutor's  inability  to  read,  cannot  affect 
the  question.  In  this  respect  this  case  differs  materially  from 
the  case  of  Delacroix  v.  Thevenot,  2  Stark.  63.  There  the  de- 
fendant knew  that  the  plaintiff's  clerk  was  in  the  habit  of 
opening  and  reading  his  letters,  and  hence  when  the  defend- 
ant sent  the  libelous  letter  to  the  plaintiff,  which  was  opened 
and  read  by  the  clerk,  it  was  held  to  be  sufficient  proof  of 
publication  by  the  defendant,  upon  the  well-settled  principle 
that  a  man  is  presumed  to  intend  the  natural  and  probable 
consequences  of  his  acts.  That  case,  as  O'Neall,  J.,  says,  in 
Fonville  v.  McNease,  supra^  constitutes  an  exception  to  the  rule 
that  sending  a  sealed  letter  containing  libelous  matter  to 
the  party  himself  is  no  evidence  of  publication,  and  the  ex- 
ception rests  upon  the  knowledge  of  such  facts  as  would  induce 
a  person  to  believe  that  the  contents  of  the  letter  would  reach 
a  third  person.  But  without  such  knowledge  there  is  no 
foundation  for  the  exception. 

It  seems  to  us,  therefore,  that,  in  the  absence  of  any  evidence 
whatever  tending  to  show  that  the  defendant  knew  of  prose- 
cutor's inability  to  read,  it  was  error  to  instruct  the  jury  that 
the  giving  of  the  letter  by  the  prosecutor  to  his  wife  to  read, 
because  of  his  inability  to  do  so,  was  such  a  publication  as 
would  render  the  defendant  responsible  under  this  indictment. 
It  may  be  that  the  defendant,  if  he  had  known  that  the  prose- 
cutor could  not  read,  and  would  therefore  be  compelled  to  call 
to  his  aid  some  third  person  in  order  to  acquaint  himself  with 
the  contents  of  the  letter,  would  not  have  sent  it.  At  all 
events,  we  do  not  think  he  can  be  held  responsible  for  an  act 
which  he  did  not  do,  and  which  there  is  no  reason  to  suppose 
he  intended  should  be  done;  for  one  can  scarcely  be  said  to 
have  intended  the  consequences  of  an  act  when  he  had  no 
knowledge  of  such  facts  as  would  necessarily,  or  even  probably, 
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lead  to  such  consequences.  The  very  fact  that  he  employed  a 
sealed  letter  as  the  vehicle  of  his  charges  against  the  prosecu- 
tor would  seem  to  indicate  that  they  were  intended  for  his  eye 
alone,  and  not  for  that  of  the  public,  as  otherwise  he  might 
have  used  much  more  effectual  means  to  effect  his  end. 

It  is  quite  true,  as  said  by  O'Neall,  J.,  in  Fonville  v.  McNease, 
supra,  that  there  is  a  great  distinction  in  respect  to  publica- 
tion between  an  indictment  and  a  civil  action  for  libel,  the 
object  of  the  former  being  to  prevent  a  breach  of  the  peace, 
and  hence  a  publication  to  the  party  himself  is  suflBcient, 
while  the  object  of  the  latter  is  to  repair  the  damage  done  to 
a  man's  reputation,  and  hence  a  publication  to  third  persons 
is  necessary;  yet,  inasmuch  as  we  have  seen  that  this  indict- 
ment, failing  to  contain  any  allegation  of  an  intent  to  provoke  a 
breach  of  the  peace,  can  only  be  sustained  by  proof  of  publi- 
cation to  third  persons,  it  becomes  essential  to  inquire  into 
the  suflBciency  of  such  publication,  and  hence  the  case  oiFon- 
ville  V.  McNease,  supra,  though  a  civil  action,  becomes  au- 
thority in  this  case.  It  seems  to  us  that  the  circuit  judge 
erred  in  his  instructions  to  the  jury  as  to  what  would  be  a 
sufficient  publication  of  the  alleged  libel,  under  this  indict- 
ment, and  that  upon  this  ground  the  case  must  go  back. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  cir- 
cuit court  be  reversed,  and  that  the  case  be  remanded  to  that 
court  for  a  new  trial. 


LiBSL  —  Fbovikoe  of  Jvdok  and  Jury  in  Proskcittions  for.  —  Al- 
though the  organic  or  statatory  law  of  more  than  twenty  of  the  states  makes 
provision  that  in  prosecutions  for  libel  the  jury  are  to  determine  the  law  and 
the  facts,  sometimes  adding  the  proyision  that  this  shall  be  done  under  di- 
rection  of  the  court,  few  cases  seem  to  have  arisen  where  the  question  is 
discussed  as  to  how  far  such  a  provision  deprives  the  court  of  the  duty  or 
right  to  present  the  law  of  the  case  to  the  jury  in  its  instructions.  "  In  Mis- 
souri, however,  the  statute  provides  that  'in  all  prosecutions  for  libel  or 
slander,  ....  the  jury,  under  direction  of  the  court,  shall  determine  the 
law  and  the  fact ';  acnd  in  State  v.  Hoamer,  85  Mo.  553,  the  defendant  asked 
the  court  to  instruct  '  that,  under  the  law,  the  jury  are  to  determine  the 
law  and  facts  in  this  case';  and  the  court,  by  Henry,  C.  J.,  in  speaking  of 
that  clause  in  the  statute  that  the  jury,  under  direction  of  the  court,  shall 
determine  the  law  and  the  fact,  says:  '  I  confess  that  I  do  not  fully  compre- 
hend  the  meaning  of  the  remarkable  concluding  clause  of  that  section.  If 
it  means  what  appellant's  counsel  contends  it  does,  then,  in  prosecutions  for 
libel  or  slander,  the  court  need  give  no  declarations  of  law  to  the  jury  at  all. ' 
The  instruction  he  asked  was  not  in  the  language  of  the  law.  From  it  are 
omitted  the  words  'under  the  direction  of  the  court.'  As  well  contend  on 
such  a  construction  that  the  jury  may  determine  the  facts  without  regard  to 
the  testimony  of  the  witnesses.  Can  it  be  that  the  legislature  intended  that. 
Am.  St.  Rsp.,  Vol.  XIII.— 40 
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in  a  prosecution  for  libel,  the  jury  might  try  the  cause  on  their  own  view  of 
the  law,  and  that  they  should,  if  they  saw  proper,  disregard  instructions  the 
<5ourfc  might  give  them  as  the  law  applicable  to  the  case?  If  so,  then  the 
court  should  abstain  from  giving  instructions  to  the  jury  in  prosecutions  for 
libel;  whereas,  in  all  other  criminal  proceedings,  it  is  error  not  to  declare  the 
law  to  the  jury,  as  has  been  repeatedly  held  by  this  court.  If  we  may  ven- 
ture to  construe  the  language,  our  conjecture  is,  that  it  simply  reasserts 
what  has  always  been  the  law,  that  the  jury  should  learn  of  the  court  the 
law  applicable  to  the  testimony  in  the  cause,  and  find  the  issues  of  fact  under 
the  guidance  of  the  court,  as  in  other  causes.  If  it  means  more  than  this, 
and  is  as  broad  in  its  significance  as  appellant's  counsel  contends,  then  the 
court,  in  the  trial  of  such  causes,  is  but  a  figure-head,  and  might  be  dis- 
pensed with  entirely.  We  cannot  give  it  such  scope  as  this,  and  think  the 
court  very  properly  refused  the  instruction  asked.  The  section  ia  but  a 
declaration  of  the  duty  of  a  jury  to  determine  the  law  as  well  as  the  facta 
under  the  direction  of  the  court,  and  there  was  no  necessity  for  any  instruc- 
tion based  upon  that  clause  of  the  section.  If  the  jury  must  determine  the 
law  under  direction  of  the  court,  then  they  must  be  guided  by  the  direc- 
tions which  the  court  may  give,  and  not  by  what  they  may  determine  the 
law  to  be.  If  this  is  the  interpretation  to  be  given  it,  and  certainly  it  fairly 
admits  of  no  other,  it  is  impossible  to  conjecture  why  that  clause  was  inserted 
in  the  section,  for  it  simply  declares,  with  respect  to  prosecutions  for  libel,  a 
practice  which  ias  always  obtained  in  criminal  prosecutions. " 

And  in  State  v.  Verry,  36  Kan.  416,  the  court,  in  construing  a  statute  pro- 
viding that  '*  in  all  indictments  or  prosecutions  for  libel,  the  jury,  after  hav- 
ing received  the  direction  of  the  court,  shall  have  the  right  to  determine,  in 
their  discretion,  the  law  and  the  fact, "  said,  per  Johnston,  J.:  "The  court 
submitted  the  whole  issue  to  the  jury,  and  directed  them  that  they  were  at 
liberty  to  determine  the  law  as  well  as  the  fact.  But  after  submitting  the 
whole  issue,  the  court  refused  to  allow  defendant's  counsel  to  present  or 
argue  to  the  jury  a  contrary  view  of  the  law  from  that  taken  and  stated 
by  the  court  in  its  instructions.  This  was  error.  It  being  conceded  that 
the  jury  had  a  right  to  determine  the  law  of  the  case  as  well  as  the  fact,  the 
right  of  defendant,  by  himself  or  his  counsel,  to  fairly  and  fully  argne  to  the 
jury  his  theory  and  view  of  the  law  ruling  the  case  must  also  be  conceded. 
The  argument  is  an  important  branch  of  the  trial,  and  is  intended  to  en- 
lighten the  jury,  and  aid  them  in  determining  all  questions  submitted  to 
them.  The  defendant  has  a  right  to  make  a  full  defense  before  the  jury,  and 
his  counsel  have  a  right  to  discuss  every  question,  whether  of  law  or  of  fact, 
that  the  jury  have  a  right  to  decide.  The  jury  being  at  liberty  to  decide  the 
law  in  accordance  with  or  contrary  to  the  opinion  of  the  court,  the  same 
freedom  and  scope  must  necessarily  be  given  to  the  defendant's  counsel  in 
argument.  The  argument  of  counsel  is  as  much  a  part  of  the  trial  as  the 
hearing  of  the  evidence  or  the  instructions  of  the  court.  It  is  a  substantial 
and  constitutional  right  which  cannot  be  taken  away.  Of  course,  the  court 
is  not  to  abdicate  its  power  and  duty  of  instructing  the  jury  upon  the  law  of 
the  case.  The  charge  should  be  as  full  and  complete  as  in  cases  where  the 
jury  are  to  implicitly  take  and  follow  the  law  laid  down  by  the  court.  By 
reason  of  the  learning  and  experience  of  the  judge  who  presides,  as  well  as 
the  authority  with  which  he  is  invested,  the  jury  will  doubtless  heed  and 
highly  regard  his  opinion,  as  they  should  do,  and  will  incline  to  adopt  it 
rather  than  a  contrary  view  presented  by  counsel;  but  the  instructions  he 
gives  are  only  advisory,  and  the  jury  are  not  in  duty  bound  to  accept  and 
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follow  his  views,  and  hence  the  defendant,  by  his  counsel  or  by  himself,  has 
a  right  to  present  and  impress  upon  the  jury  views  and  interpretations  of  the 
law  inconsistent  with  those  stated  by  the  court.  The  argument  must  of 
course  be  confined  to  the  issues  of  the  case,  and  must  be  presented  in  a  re- 
spectful manner,  and  the  court  may  also  restrict  the  time  to  be  occupied  in 
argument  within  reasonable  bounds,  but  it  is  error  to  restrict  the  argument 
of  the  defendant  to  the  theory  of  law  presented  by  the  court  in  its  instruc- 
tions." 

It  has  been  held,  under  a  similar  statute,  that,  in  civil  and  criminal  prose- 
cutions for  libel,  the  court  may  express  to  the  jury  its  opinion  whether  the 
publication  is  libelous;  but,  in  criminal  cases,  the  court  is  not  bound  to  ex- 
press an  opinion;  if  it  does,  the  jury  may  disregard  it,  and  if  they  find  for 
defendant,  a  new  trial  cannot  be  granted  without  his  consent.  While  the 
jury  are  to  determine  the  law  and  the  facts,  still  the  court,  in  civil  cases, 
must  instruct  them  that  the  publication  is  libelous  or  not,  supposing  the 
innuendoes  to  be  true;  but  where  the  words  are  of  doubtful  import,  the 
truth  of  the  innuendo  should  be  left  to  the  jury:  Pittock  v.  O'Niell,  63  Pa. 
St.  253;  and  so  in  Bourreseau  v.  Detroit  Evening  Journal  Co.,  63  Mich.  425,  6 
Am.  St.  Rep.  320,  it  is  said  that  when  the  publication  is  plainly  libelous  on 
its  face,  and  needs  no  explanation  to  determine  its  character  in  that  respect, 
the  court  may  decide  and  rule  it  to  be  libelous,  and  if  its  meaning  is  plainly 
not  libelous,  the  court  may  declare  it  not  actionable,  and  instruct  the  jury 
accordingly;  but  where  any  doubt  exists  as  to  the  meaning  of  the  publica- 
tion so  that  extrinsic  evidence  is  needed  to  determine  its  character  as  action- 
able or  non-actionable,  it  is  then  a  question  for  the  jury,  under  proper 
instructions,  to  find  its  significance.  These  rules  are  maintained  by  the 
courts  of  most  of  the  states:  Donaghue  v.  Gaffy,  54  Conn.  257;  Sahe  v.  Mc- 
Ginnis,  68  Ind.  538;  Gregory  v.  Atkins,  42  Vt.  237;  Hunt  v.  Bennett,  19  N.  Y. 
173;  Banner  Publishing  Co.  v.  State,  16  Lea,  176;  57  Am.  Rep.  216;  Pugh  v. 
McCarty,  44  Ga.  383;  Gottlehurt  v.  Huiachek,  36  Wis.  515;  Pittsburgh  etc.  R'y 
Co.  V.  McCurdy,  114  Pa.  St.  554;  Twombly  v.  Monroe,  136  Mass.  464;  Van 
Vechien  v.  Hopkins,  5  Johns.  211;  4  Am.  Dec.  339.  It  is  said  in  State  v.  Jean- 
dell,  5  Harr.  (Del.)  475,  that  the  question  of  libel  or  no  libel  is  one  of  law, 
upon  which  the  court  instructs  the  jury;  and  it  is  the  duty  of  the  latter  to 
follow  such  instructions  as  evidence  of  the  law. 

Where  the  facts  are  undisputed,  the  court  is  to  determine  whether  the 
words  charged  as  libelous  are  privileged:  Press  Co.  v.  Stewart,  119  Pa.  St. 
584;  Neeb  v.  Hope,  111  Id.  145.  But  when  the  circumstances  of  the  pub- 
lication are  controverted  or  uncertain,  the  court  must  instruct  the  jury  what 
circumstances  would  render  it  privileged,  and  then  leave  the  jury  to  deter- 
mine whether  it  constitutes  libel:  Duncan  v.  Brown,  15  B.  Mon.  186.  In 
People  V.  McDowell,  71  Cal.  194,  it  was  held  that  the  court  should  not  in- 
struct the  jury  that  they  may,  if  they  see  proper,  ignore  the  law  defining 
libel;  that  while  in  actions  for  criminal  libel  the  jury  are  to  determine  the 
law  and  the  fact,  they  are  not  at  liberty  to  determine  that  what  the  statute 
declares  to  be  criminal  libel  is  not  such. 

Libel  —  Publication  by  Letters.  —  No  action  will  lie  against  a  defend- 
4»ut  for  libel  published  only  by  writing  a  letter  containing  libelous  charges, 
and  mailing  it  to  the  plaintifiF:  Sjjaits  v.  Poundstone,  87  Tud.  522;  44  Am.  Rep. 
773;  even  though  plaintiff  himself  makes  public  the  words  used  in  such  let- 
ter: Fonville  v.  McNease,  Dud.  (S.  C.)  303;  31  Am.  Dec.  556.  But  the  sender 
of  a  letter  containing  libelous  words  against  a  third  party  is  responsible  for 
its  further  publication,  if  such  further  publication  was  a  probable  consequence 
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of  his  sending  it:  Miller  v.  Butler,  6  Cush.  71;  52  Am.  Dec.  768,  and  note  770. 
And  so  the  sending  of  a  letter  by  one  person  to  another,  in  which  libelous 
words  about  a  third  person  are  found,  is  such  a  publication  as  will  warrant  an 
action  by  the  person  libeled:  Adams  v.  Lawson,  17  Gratt.  250;  94  Am.  Dec. 
455,  and  note.  And  it  may  even  be  libel  to  send  a  letter  containing  libeloas 
words  to  the  person  alone  against  whom  such  words  a»e  written;  as,  for  in 
stance,  the  sending  by  a  servant  a  letter  to  a  neighbor's  wife,  asserting  that 
she  had  invited  the  writer  to  meet  her,  and  proposing  a  private  meeting  at  a 
time  and  place  specified:  jRolland  v.  Batchelder,  84  Va.  664;  State  v.  Avery, 
7  Conn.  266;  18  Am.  Dec.  105;  compare  Gough  v.  Goldsmith,  44  Wis.  262; 
28  Am.  Rep.  579. 

Motions  in  ArrBst  op  Judgment.  —  A  judgment  can  be  arrested  only 
for  defects  appearing  upon  the  record:  State  v.  Creighi,  1  Brev.  169;  2  Am. 
Dec.  657;  Sasacer  v.  Walk&r,  5  Gill  &  J.  102;  25  Am.  Dec.  272;  State  v. 
Oewge,  8  Ired.  324;  49  Am.  Dec.  392;  State  v.  Carver,  49  Me.  588;  77  Am. 
Dec.  275.  Where  a  court  has  acquired  jurisdiction,  judgment  will  not  be 
arrested,  if  the  complaint  contains  one  good  paragraph:  Lange  v.  Dammier, 
119  Ind.  668. 
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[27  South  Carolina,  107.] 

Pbinoipal  and  Agent. — Note  Signed  S.  G.  D.,  Agent,  must  be  treated 
as  the  note  of  S.  G.  D. ;  and  parol  evidence  is  not  admissible  to  prove 
that  it  is  the  note  of  another  person,  unless  that  person  carried  on  busi- 
ness in  the  name  of  such  agent.  In  that  event,  the  name  of  agent  must 
be  regarded  aa  the  business  name  of  the  principal. 

Principal  and  Agent.  —  A  Complaint  Alleging  that  the  Defendants, 
BY  THEIR  Agent,  through  a  note  signed  by  such  agent  in  his  own  name, 
"agent,"  promised  to  pay  plaintiff  a  specific  sum  of  money,  states  a 
cause  of  action.  A  demurrer  of  such  complaint  admits  the  agency  and 
the  promise,  and  does  not  raise  the  question  whether  parol  evidence  is 
admissible  to  prove  that  such  note  was  executed  by  the  defendants 
through  their  agent. 

N.  B.  Dial,  for  the  appellant. 

John  W.  Ferguson,  contra. 

Simpson,  C.  J.  The  action  below  was  commenced  for  the 
recovery  of  a  certain  sum  of  money  alleged  to  be  due  the 
plaintiff  from  defendants.  The  complaint  was,  in  substance, 
as  follows,  to  wit:  That  the  defendants,  through  their  agent, 
S.  D.  Garlington,  made  their  note  in  writing,  whereby  they 
promised  to  pay  the  plaintiff  or  order  $460  on  the  first  day  of 
November,  1884,  with  interest  at  seven  per  cent,  a  copy  of 
which  note  was  attached  to  the  complaint;  and  after  the 
usual  allegations  of  ownership  and  non-payment,  judgment 
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was  demanded  for  said  amount.     The  copy  note  attached  was 
as  follows:  — 

"$460.  On  the  first  day  of  November  next  I  promise  to 
pay  Samuel  J.  Tarver  or  order  $460,  for  value  received,  with 
interest  from  date  at  the  rate  of  seven  per  cent  per  annum. 
Witness  my  hand  and  seal  this  March  22,  1884. 

"  (Signed)  S.  D.  Garlington,  Agent." 

The  defendant  George  F.  Young  put  in  an  answer  denying 
that  Garlington  was  his  agent,  and  denied  the  alleged  indebt- 
edness; the  time  for  Mary  Garlington  had  not  expired,  and 
she  had  not  answered  at  the  ensuing  court.  When  the  case 
was  called,  and  the  complaint  and  answer  of  George  F.  Young 
read,  he  interposed  an  oral  demurrer  that  the  complaint  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action,  which 
his  honor.  Judge  Aldrich,  sustained,  dismissing  the  complaint 
with  costs  as  to  the  defendant  George  F.  Young,  with  leave, 
however,  to  the  plaintiff  to  amend  his  complaint.  From  this 
order  this  appeal  is  before  us. 

The  ground  upon  which  the  demurrer  was  interposed,  and 
upon  which,  as  we  suppose,  it  was  sustained,  was,  that  a 
party  could  not  be  bound  as  principal  upon  a  note  where  it 
was  signed  by  another  simply  as  "agent,"  as  this  note  was 
signed;  that  under  the  law  applicable  to  such  cases  involving 
the  doctrine  of  agency,  before  one  could  be  held  liable  as  prin- 
cipal upon  a  note  or  other  contract,  his  name  should  appear 
in  some  form  upon  the  face  of  the  paper,  so  that  from  the 
paper  itself  the  principal  could  be  ascertained;  and  that,  in 
the  absence  of  such  fact,  parol  testimony  was  incompetent  to 
discover  or  develop  it  And  the  defendant  contends  here  that 
inasmuch  as  the  note  sued  on,  as  shown  by  the  copy  attached, 
was  signed  by  S.  D.  Garlington,  "  agent,"  without  specifying 
for  whom  he  was  agent,  either  in  the  body  of  the  note  or  at- 
tached to  the  signature,  and  inasmuch  as  parol  testimony 
would  not  be  allowed  to  explain  away  or  remove  this  diffi- 
culty, therefore  the  facts  stated  in  the  complaint  fail  to  show 
a  cause  of  action. 

The  principle  relied  on  by  respondent  is  no  doubt  correct. 
In  fact,  at  one  time  in  this  state  this  doctrine  was  carried 
much  further  than  that  contended  for  here.  See  the  case  of 
Fash  V.  Ross,  2  Hill  (S.  C),  294,  where  it  was  held  that  the  agent 
signing  his  name  for  another,  although  the  name  of  the  other 
was  mentioned, — thus  A  B  for  C  D, — was  not  sufficient.  This 
case  was,  however,  overruled  with  the  cases  that  had  followed 
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it  by  the  case  of  Robertson  v.  Pope,  1  Rich.  503;  44  Am.  Dec. 
267;  and  now  the  doctrine  as  to  unsealed  contracts,  negotiable 
notes,  etc.,  is  as  stated  by  the  respondent,  to  wit,  that  the 
name  of  the  principal  must  appear  on  the  paper,  so  that  from 
the  paper  itself  the  principal  can  be  known.  This  is  the  gen- 
eral rule,  and  it  is  said  by  some  that  to  this  rule  there  is  no 
exception.  In  a  note  to  Parsons  on  Notes  and  Bills,  92, 
however,  it  is  stated  that  there  is  at  least  one  exception  ap- 
parent, if  not  real,  to  wit,  where  the  principal  carries  on  busi- 
ness in  the  name  of  the  agent.  In  that  case,  the  name  of  the 
agent  is  the  name  of  the  principal,  pro  hac  vice:  Bank  of  Roch- 
ester V.  Monteath,  1  Denio,  402;  43  Am.  Dec.  681.  In  the  case 
of  Hix  V.  HindCf  9  Barb.  528,  where  one  had  drawn  a  draft  in 
his  own  name,  styling  himself  simply  "agent,"  without  more, 
it  being  known  at  the  time  by  all  of  the  parties  for  whom  he 
was  acting  as  agent,  it  was  held  sufficient  to  charge  his  prin- 
cipal. It  is  true,  however,  that  in  that  case  a  distinction  was 
drawn  between  a  draft  and  an  ordinary  note  or  contract. 

The  principle  upon  which  it  has  been  held  that  where  the 
name  of  the  principal  appears  anywhere  on  the  note,  the  agent 
himself  is  relieved  from  liability,  and  liability  attaches  to  said 
principal,  is,  that  the  principal  is  known  at  the  time  of  the 
contract,  and  the  contract  is  really  made  with  him.  It  was 
upon  this  principle  that  Fash  v.  Ross,  supra,  was  overruled  by 
Robertson  v.  Pope,  supra,  thus  differentiating  ordinary  un- 
sealed contracts  from  the  technical  rule  governing  sealed  con- 
tracts in  this  respect.  And  in  the  case  of  Robertson  v.  Pope, 
supra.  Judge  O'Neall  said  the  proof  was  abundant  that  Byers 
(the  party  who  signed  the  note  thus,  "for  Nath'l  Pope,  Sam'l 
Byers")  "was  the  agent  of  Byers,  and  that  Pope  received  half 
of  the  cattle  bought  for  Neuffer  and  him."  Neuffer  was  the 
other  maker  of  the  note  sued  on.  And  it  seems  that  parol 
testimony  was  received  in  that  case  to  show  that  Pope  was  a 
principal  in  the  note. 

Now,  in  the  case  before  us,  the  question  how  far  parol  testi- 
mony may  be  allowed  to  come  in,  to  explain  and  to  fix  the 
application  of  the  term  "agent,"  as  used  here,  has  not  been 
adjudicated  by  the  court  below;  at  least,  there  does  not  ap- 
pear any  distinct  and  positive  ruling  on  this  question  by  his 
honor.  He  simply,  and  in  short  form,  sustains  the  demurrer. 
This  question,  then,  not  being  strictly  before  us,  we-  pass  it 
by.  The  case  comes  up  on  demurrer  to  a  complaint,  in  which 
plaintiff  alleges  that  the  defendants,  through  their  agent,  on  a 
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note  signed  by  said  agent  in  his  own  name,  "agent,"  prom- 
ised to  pay  him  $460.  Under  the  rules  of  law  and  evidence, 
it  may  be  that  the  plaintiff  would  not  be  allowed  to  go  beyond 
the  face  of  the  note,  and  prove  by  parol  that  S.  D.  Garlington, 
in  signing  this  note,  promised  for  and  as  agent  of  the  defend- 
ants, as  alleged  in  the  complaint,  and  if  the  case  had  gone  to 
the  jury,  it  may  be  that,  such  parol  evidence  being  excluded, 
the  plaintiff  would  have  failed  in  his  action.  But  here  the 
defendant  admits  the  truth  of  the  allegations,  to  wit,  that 
S.  D.  Garlington  had  promised  for  him,  and  as  his  agent,  to 
pay  said  money.  He  admits  the  agency,  admits  the  promise, 
and  that  it  was  made  by  the  note,  a  copy  of  which  is  attached. 
In  other  words,  so  far  as  the  demurrer  is  concerned,  he  waives 
his  right,  if  he  has  any,  to  exclude  parol  testimony  on  the 
question  of  the  agency,  and  admits  it.  Upon  these  facts  ad- 
mitted, the  question  of  law  is  raised  for  the  judge;  whereas,  if 
the  case  was  before  the  jury,  the  first  question  would  be,  Has 
the  agency  been  established?  Upon  the  face  of  the  paper, 
unexplained  by  parol  testimony,  the  jury  would  be  compelled, 
under  the  cases  above,  to  answer  in  the  negative.  But  before 
the  judge,  with  the  agency  not  even  disputed,  but  actually  ad- 
mitted, it  seems  to  us  it  was  error  to  hold  that  there  was  no 
cause  of  action. 

It  appears  that  there  is  at  least  one  exception  to  the  general 
rule  above  stated:  Note  to  Parsons  on  Notes  and  Bills,  95; 
non  constat  but  the  plaintiff  may  be  able  to  bring  his  case 
under  that  exception.  Besides,  the  plaintiff  should  have  the 
right  to  test  the  question  how  far  parol  testimony  may  be  ad- 
mitted in  a  case  of  this  kind. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the 
circuit  court  be  reversed. 


Principal  and  Agent  —  Liability  of  Agent  —  Parol  Testimony. — 
Where  an  agent  signed  a  bill  of  exchange  thus  "T.  R.  T.,  agent  for  S.  T.," 
and  nothing  appeared  in  the  body  of  the  bill  showing  an  intent  to  bind  the 
principal,  the  contract  was  that  of  the  agent,  not  of  the  principal,  and  parol 
testimony  could  not  be  admitted  to  show  an  intent  to  bind  the  principal: 
Tannati  v.  Rocky  Mountain  Nat.  Bank,  1  Col.  278;  9  Am.  Rep.  156,  and  note 
163;  to  the  same  effect  is  Sturdivant  v.  Hull,  59  Me.  172;  8  Am.  Rep.  409. 
But  where  an  instrument  was  drawn,  "  We,  the  president  and  directors,"  etc., 
and  signed  by  each  individually,  parol  testimony  could  be  admitted  to  show 
that  the  instrument  was  given  and  received  as  the  instrument  of  the  com- 
pany of  which  tlie  individuals  were  officers,  not  their  own  personal  contract: 
Haile  v.  Pierce,  32  Md.  327;  3  Am.  Rep.  139.  Where  it  is  uncertain  on  the 
face  of  the  instrument  whether  it  was  intended  to  bind  the  principal  or  the 
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agent,  parol  evidence  can  be  admitted  to  explain  such  latent  ambiguity:  Mus- 
aer  v,  Johnson,  42  Mo.  74;  97  Am.  Dec.  3J6;  Martin  v.  Smith,  65  Miss.  1;  and 
parol  evidence  is  even  admissible  to  vary  the  effect  of  a  note  by  showing  an 
intention  to  bind  the  principal,  when  such  note  is  signed  by  the  agent  as  an 
agent,  without  mentioning  the  principal's  name:  Collins  v.  Buckeye  S.  I.  Co., 
17  Ohio  St.  215;  93  Am.  Dec.  612;  but  see  Ashley  v.  Bird,  1  Mo.  640;  14  Am. 
Dec.  313. 

AoKNCY  —  Agent  when  Personally  Liable. — Agents  have  been  held 
personally  liable  on  contracts  executed  by  them  as  agents  bearing  the  follow- 
ing signatures  respectively:  "A  B,  ag't":  Williams  v.  Bobbins,  16  Ciray,  77; 
77  Am.  Dec.  396;  "George  Moore,  treasurer  of  M.  F.  D.  Ass'n":  Mellen  v. 
Moore,  68  Me.  390;  28  Am.  Rep.  77;  Sturdivant  v.  Hull,  59  Me.  172;  8  Am. 
Rep.  409;  "H.  S.  Lucas  [seal],  for  Charles  Callender,  pres.  of  Chester  etc. 
Co.":  Bi-yson  v.  Lucas,  84  N.  C.  680;  37  Am.  Rep.  634;  "D,  in  behalf  of  the 
city  of  Providence  ":  Providence  v.  Miller,  11  R.  I.  272;  23  Am.  Rep.  453; 
"T.  R.  T.,  agent  for  S.  T.":  Tannatt  v.  Bocky  Mountain  ^at.  Bank,  1  Col. 
278;  9  Am.  Rep.  156;  "A,  B,  and  C,  as  trustees  of  etc.  society":  Burlin- 
game  v.  Brewster,  79  111.  615;  22  Am.  Rep.  177.  But  agents  have  been  held 
to  be  not  personally  liable  upon  contracts  executed  by  them  as  agents  bear- 
ing the  following  signatures  respectively:  "A,  by  D,"  where  D  was  in  fact 
the  authorized  agent  of  A  :  Weaver  v.  Carnall,  35  Ark.  198;  37  Am.  Rep.  22; 
"A,  agent,"  when  plaintiff  knew  A  was  actually  acting  as  agent  for  his  wife: 
Byington  v.  Simpson,  134  Mass.  169;  45  Am.  Rep.  314,  "  F.,  treasurer,"  where 
the  words  "-^Etna  Mills  "  appeared  in  the  margin  of  the  instrument:  Carpen- 
ter V.  Farnsworth,  106  Mass.  561;  8  Am.  Rep.  360;  "N.  D.  Co.,  by  E.  L., 
president":  Northwestern  Distilling  Co.  v  Brant,  69111.  658,  18  Am.  Rep.  631; 
"AC,  cas.":  Houghton  v.  First  Nat.  Bank,  26  Wis.  663;  7  Am.  Rep.  107; 
"A,  as  agent  of  B  ":  Magill  v.  Hinsdale,  6  Conn.  464;  16  Atj.  Dec.  70;  "A, 
B,  agent  for  C  D  ":  Oarrison  v.  Combs,  7  J.  J.  Marsh.  84;  22  Am.  Dec.  120; 
"Pro  W,  G.  —  J.  S.  C":  Long  v.  Colburn,  11  Mass.  97;  6  Am.  Dec.  160; 
"P.  and  J.,  for  G.":  Rice  v.  Oove,  22  Pick.  158;  33  Am.  Dec.  724;  Worrall 
V.  Munn,  5  N.  Y.  229;  55  Am.  Dec.  330;  Mussey  v.  Scott,  7  Cush.  215;  54 
Am.  Dec.  719.  For  full  discussions  upon  this  subject,  see  note  to  Andrews 
V.  Estes,  26  Id.  524,  525;  note  to  Bank  of  R.  v.  Monteath,  43  Id.  684;  note  to 
Means  v.  Swoi-mstedt,  2  Am.  Rep.  332,  333;  note  to  Knight  v.  Clark,  57  Id. 
536,  537;  note  to  Revolving  S.  Co.  v.  Tuttle,  47  Id.  818,  819. 

Agency  —  When  Principal  is  Liable  on  Written  Contracts  Made  by 
Agent.  —  Written  contract  executed  by  an  agent  must,  in  order  to  bind  the 
principal,  purport  upon  its  face  to  be  the  principal's  contract:  Merchants' 
Bank  v.  Central  Bank,  1  Ga.  418;  44  Am.  Dec.  665;  Ckaland  v.  Walker,  11 
Ala.  1058;  46  Am.  Dec.  238;  contra,  Violett  v.  Powell,  10  B.  Mon.  347;  52  Am. 
Dec.  548. 

Agency,  Significance  of  Word  "Agent."  —  The  word  "agent"  ap- 
pended to  a  name  is  merely  descriptio  personce:  Clap  v.  Day,  2  Greeul.  305;  11 
Am.  Dec.  99;  Cocke  v.  Dickens,  4  Yerg.  29;  26  Am.  Dec.  214.  But  in  Sayre 
Nichols,  7  Cal.  535,  68  Am.  Dec.  280,  "agent  "  was  declared  to  be  not  merely 
a  descHptio  personce,  but  also  a  designation  of  the  capacity  in  which  the  per- 
son acts  to  whose  name  it  is  appended. 

Demurrers  Admit  All  Material  Facts  Which  ark  Well  Pleaded, 
and  all  necessary  inferences  from  such  facts:  Pennsylvania  Co.  v.  Stegemeier, 
118  Ind.  305;  10  Am.  St.  Rep.  136,  and  note  143;  Supply  Ditch  Co.  v.  ElUoU, 
10  Col.  327;  3  Am.  St.  Rep.  586,  and  note  594. 
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Smith  v.  Smith. 

127  South  Caeolina,  166.] 
/ltbratiok  of  a  Notb  Secured  bt  Mortoaob,  whilb  It  Atoids  Such 
Note,  does  not  Affect  the   Mortgage,  and  the  latter  may  be  en- 
forced to  compel  payment  of  the  debt  for  which  the  note  wm  given. 

Westmoreland  and  Dorroh,  for  the  appellant. 
A.  Blythe,  contra. 

McGowAN,  J.  Baylis  L.  Smith,  as  the  administrator  of 
William  G.  Yeargin,  deceased,  instituted  this  action  for  the 
purpose  of  having  lands  of  the  intestate  sold  in  aid  of  the 
personalty  in  paying  debts  and  for  partition.  The  heirs  at 
law  of  the  intestate  were  made  parties,  and  also  one  Alexander 
Spillars,  who  held  a  mortgage  of  the  lands  of  the  intestate. 
An  order  was  passed  calling  in  the  creditors  to  present  and 
prove  their  demands  before  the  master,  S.  J.  Douthit,  Esq. 
Among  the  creditors  who  presented  demands  was  the  said 
Alexander  Spillars,  who  presented  and  proved  a  note  as  fol- 
lows:— 

"$300.  One  day  after  date  I  promise  to  pay  A.  Spillars  or 
order  three  hundred  dollars  for  value  received,  with  ten  per 
cent  per  annum. 

"This  twenty-third  day  of  December,  1882. 

[Signed]  "W.  C.  Yeargin.  [l.s.]" 

Indorsed:  "October  27,  1883.  Received  interest  in  full  on 
the  within  to  December  23,  1884.  December  1,  1884.  Re- 
ceived interest  in  full  on  the  within  to  December  23,  1885." 

He  also  proved  a  mortgage  of  140  acres  of  land,  executed 
to  him  by  the  said  intestate,  Yeargin,  to  secure  the  same  debt. 
It  was  admitted  that  the  words  "with  ten  per  cent  per  an- 
num" were  put  in  the  note  by  the  directions  of  Mr.  Spillars  after 
the  death  of  the  intestate,  without  the  knowledge  or  consent 
of  the  plaintiff  (his  administrator),  and  were  erased  after  the 
suit  was  commenced,  or  crossed  out  by  said  Spillars.  The  de- 
fendant (Spillars)  offered  to  prove  by  parol  testimony  that  the 
agreement  between  him  and  the  intestate,  at  the  time  and 
before  the  execution  of  the  note,  was,  that  the  intestate  was  to 
pay  interest  at  the  rate  of  ten  per  cent  per  annum,  and  that  it 
was  simply  an  omission  on  the  part  of  the  party  who  drew  the 
note  that  it  was  not  drawn  in  that  way;  and  that  neither  dis- 
covered that  it  was  not  so  drawn  until  the  first  interest  was 
paid  thereon.     The  testimony  was  excluded  on  the  ground 
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that  parol  testimony  cannot  be  introduced  to  alter  or  vary  the 
written  instrument.  The  master,  therefore,  held  that  the 
words  as  to  the  interest  added  to  the  note  by  the  direction  of 
Spill ars  rendered  it  void. 

His  report  then  proceeds:  "The  next  question,  then,  to  be 
considered  is,  The  note  being  void,  can  the  mortgage  be  estab- 
lished as  a  valid  and  subsisting  claim  independent  of  the 
note?  Both  parties  cite  and  rely  upon  the  same  authority 
{Plyler  v.  Elliott,  19  S.  C.  264),  the  plaintiff  contendmg  that 
the  difference  in  this  case  from  that  is,  that  the  mortgage 
there  does  not  refer  expressly  to  the  note,  while  here  it  does, 
and  therefore  the  mortgage  cannot  be  separated  from  the  note 
so  as  to  stand  as  a  valid  claim  of  itself,  as  it  would  be  impos- 
sible to  establish  the  mortgage  without  referring  to  the  note. 
After  a  careful  examination  of  the  case  referred  to,  the  master 
is  unable  to  distinguish  any  material  difference  between  it 
and  the  one  under  consideration,  for  it  seems  to  him  that  the 
doctrine  there  intended  to  be  enunciated  is,  that  both  the  bond 
and  mortgage  are  evidences  and  securities  for  the  same  debt, 
and  although  one  may  be  rendered  void,  it  does  not  take  away 
the  right  to  enforce  the  other.  The  mortgage  in  question  cer- 
tainly furnishes  enough  evidence  independent  of  the  note  to 
establish  the  amount  due  thereon,  for  it  recites  that  the  con- 
dition of  the  note  is  'for  the  payment  of  the  full  and  just  sum 
of  three  hundred  dollars,  of  same  date  herewith,'  etc.  The 
master,  therefore,  finds  that  the  mortgage  in  itself  is  a  valid 
claim  against  the  estate  of  the  intestate  herein,"  etc. 

Upon  exceptions  to  this  report,  the  cause  came  on  to  be 
heard  by  Judge  Fraser,  who  confirmed  the  report,  and  made 
it  the  judgment  of  the  court.  From  this  order  the  plaintiff 
(administrator)  appeals  to  this  court  upon  the  grounds:  "1 
Because  his  honor  erred  in  adjudging  that  the  mortgage  in 
question  was  a  valid  subsisting  security,  irrespective  of  the 
note  it  was  given  to  secure;  2.  Because  his  honor  erred  in 
adjudging  that  said  mortgage  furnished  evidence  sufficient, 
independent  of  said  note,  to  establish  the  amount  due  thereon; 
3.  Because  his  honor  erred  in  not  adjudging  that  said  note 
was  the  original  contract  and  primary  evidence  of  the  debt,  as 
shown  by  reference  thereto  in  the  conveying  part  of  said  mort- 
gage, and  that  the  invalidation  of  said  note  destroyed  the 
validity  of  said  mortgage." 

We  agree  with  the  master  and  circuit  judge  that  this  case 
is  concluded  by  that  of  Plyler  v.  Elliott,  19  S.  C.  264.     We  do 
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not  deem  it  necessary  to  add  anything  to  what  is  said  in  that 
case,  or  to  reopen  the  argument;  but  simply  to  make  one  or 
two  observations.  It  is  certainly  a  mistake  to  consider  the 
note  as  the  debt  itself,  for  all  agree  that  even  after  the  note  is 
barred,  a  mortgage  given  to  secure  the  same  debt  may  be  en- 
forced: Nichols  V.  Briggs,  18  Id.  484.  But  there  seems  to  be 
an  idea  that  the  c  must  of  necessity  be  a  difiference  when  the 
note  is  made  void  by  an  alteration,  —  that  in  such  case,  the 
act,  being  fraudulent,  reaches  beyond  the  security  altered,  and 
as  a  sort  of  penalty  avoids  the  debt  itself  and  all  other  securi- 
ties. The  rule  as  to  the  alteration  of  written  securities,  as 
announced  by  Mr.  Greenleaf,  is,  that  "written  instruments 
which  are  altered  in  the  legal  sense  of  that  term  are  thereby 
made  void";  that  is,  the  instrument  altered  is  made  void, — 
nothing  is  said  as  to  the  effect  on  the  debt  itself  or  other  securi- 
ties. 

Gillett  V.  Powell,  Speers'  Eq.  144,  is  our  leading  case  on  the 
subject,  and  it  is  suggested  that,  though  a  case  of  alteration, 
the  alteration  there  was  "innocent,"  and  therefore  the  punish- 
ment of  avoiding  the  debt  was  not  applied.  I  do  not  clearly 
see  how  it  can  be  assumed  that  the  alteration  in  that  case  was 
"innocent."  In  the  report  of  the  case.  Chancellor  Harper 
says:  "At  the  sale  by  the  administrator  de  bonis  nan,  James 
Higginbotham  became  the  purchaser  of  slaves  to  the  amount 
of  $2,337.75.  He  gave  his  bond  for  the  amount,  and  on  the 
same  day  executed  a  mortgage  of  the  slaves,  conditioned  to 

be  void  on  the  payment  of  $2,337.75 On  the  production 

of  the  bond  it  was  found  to  have  been  altered,  so  as  to  be  con- 
ditioned for  double  the  amount  that  was  actually  intended  to 
be  secured.  The  commissioner  decided  correctly  that  the 
bond  was  void  for  the  alteration."  And  in  delivering  the 
judgment  of  the  then  appeal  court  in  equity.  Chancellor  Dun- 
kin  said:  "The  court  has  no  disposition  to  call  in  question 
the  decision  of  Mills  v.  Starr^  2  Bail.  359.  If  Powell  had  no 
demand  at  law  but  on  the  bond,  and  he  had  lost  that  by  his 
own  fault  or  folly  in  altering  the  condition,  he  would  be  en- 
titled to  no  aid  from  the  court  (equity).  But  we  can  go  no 
further.  If,  as  illustrated  by  the  chancellor  (Harper),  he  had 
taken  another  bond  with  a  surety  instead  of  the  mortgage,  this 
alteration  of  the  original  bond  would  not  prevent  his  recovery 
at  law  on  that  which  had  been  taken  as  collateral  security, 
and  this  court  (equity)  would  not  interfere,  but  on  payment 
of  the  amount  really  due."     Besides,  Gillett  v.  Powell,  supra^ 
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is  generally  regarded  in  and  out  of  the  state  as  a  leading  case, 
and  is  cited  as  one  in  which  "  the  bond  was  fraudulently  al- 
tered and  made  void  ":  See  Herman  on  Mortgages,  sec.  293, 
and  note.  If,  as  argued,  the  alteration  in  that  case  was  not 
fraudulent,  for  the  reason  that  it  "  worked  no  injury  to  the 
maker,"  the  same  assuredly  may  be  said  in  this  case. 

The  judgment  of  the  court  is,  that  the  judgment  of  the  cir- 
cuit court  be  affirmed. 

Alteration  of  Instruments.  —  A  mortgagee  who  fraudulently  alters  the 
mortgage  notes  thereby  releases  and  discharges  the  debt,  and  cannot  fore- 
close the  mortgage,  which  is  a  mere  incident  of  the  debt:  Vogel  v.  Hipper,  34 
111.  100;  85  Am.  Dec.  298.  Where,  after  a  mortgage  is  executed  by  a  man 
and  hia  wife  to  secure  a  note  upon  which  the  mortgagee  is  indorser  for  the 
husband  and  wife,  the  note  is  changed  with  the  husband's  consent,  and  not 
the  wife's,  so  as  to  release  one  of  the  co-makers  of  such  note,  the  wife's  in- 
choate interest  is  fully  discharged  from  the  lien  of  the  mortgage:  Graujford 
V.  Hazelrigg,  117  Ind.  63. 

Altsration  or  Negotiable  Instruments.  —  The  payee  or  any  indorsee 
may  insert  the  word  "I"  or  "we  "  in  a  blank  space  preceding  the  words 
"promise  to  pay,"  in  a  promissory  note,  and  such  insertion  will  not  impair 
the  validity  of  such  note:  Brown  v.  First  Nat,  Bank,  115  Ind.  572.  The 
fraudulent  detachment  from  a  negotiable  promissory  note,  by  the  payee,  of  a 
stub  on  which  is  written,  as  a  part  of  the  note,  a  condition  for  the  maker's 
benefit,  is  a  material  alteration,  and  avoids  the  note,  even  in  the  hands  of  an 
innocent  indorsee,  before  maturity,  without  notice  of  such  alteration:  Stephens 
V.  Davis,  85  Tenn.  271.  Judgment  was  erroneously  entered  upon  a  promis- 
sory note,  where  an  issue  as  to  a  material  alteration  in  such  note  remained 
undisposed  of:  Black  v.  De  Camp,  75  Iowa,  105.  The  question  of  an  alleged 
alteration  in  a  receipt  and  guaranty  is  for  the  jury:  Lamb  y.  Briggs,  22  Neb. 
138. 


Johnson  v,  Johnson. 

[27  South  Carolina,  809.1 

Power  of  Sale  Given  in  a  Mortgage  to  a  Mortoagkb  is  Valid,  but 
the  court  will  closely  scrutinize  sales  made  thereunder. 

Mortgage  Giving  Power  to  the  Mortgagee  to  Sell  the  Mortgages 
Premise.s  does  not  Convey  to  him  legal  title  thereto.  The  title  re- 
mains in  the  mortgagor,  and  any  sale  or  conveyance  thereof  must  be  in 
his  name. 

Power  of  Sale  Given  in  a  Mortgage  is,  in  South  Carolina,  Revoked 
BY  THE  Death  of  the  Mortgagor,  because  in  that  state  a  mortgagor 
retains  the  legal  title,  and  the  mortgagee  therefore  has  not  a  power 
coupled  with  an  interest. 

Holmes  and  Simpson,  for  appellants. 

Cuningham  and  Harris,  contra. 
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McGowAN,  J.  On  November  17, 1879,  one  Joshua  M.  John- 
son, in  order  to  secure  a  note  for  $150,  due  to  John  H.  Neigh- 
bors, executed  to  him  a  mortgage  of  a  tract  of  land  containing 
114  acres,  and  Louisa  Johnson,  the  wife  of  the  said  mortgagor, 
relinquished  her  dower  in  the  said  premises.  The  mortgage 
contained  a  power  of  sale  as  follows:  "  But  in  case  of  the  non- 
payment of  the  said  sum,  etc.,  ....  then,  and  in  such  case, 
it  shall  and  may  be  lawful  for  the  said  John  H.  Neighbors,  his 
heirs,  executors,  administrators,  and  assigns,  and  the  said 
Joshua  M.  Johnson  doth  hereby  empower  and  authorize  the 
said  John  H.  Neighbors,  his  heirs,  executors,  administrators, 
or  assigns,  to  grant,  bargain,  sell,  release,  and  convey  the  said 
premises,  with  the  appurtenances,  at  public  auction  or  vendue, 
at  which  sale  they,  or  any  of  them,  shall  have  the  right  to  be- 
come purchasers  of  the  said  premises,  and  on  such  sale  to  make 
and  execute  to  the  purchaser  or  purchasers  his,  her,  or  their 
heirs  or  assigns  forever,  a  conveyance  in  fee  of  the  said  prem- 
ises, free  and  discharged  from  all  equity  of  redemption,  right 
of  dower,  and  every  other  encumbrance,"  etc.  On  January  6, 
1881,  the  mortgagee,  Neighbors,  assigned  the  note  and  mort- 
gage to  the  plaintiff,  Margaret  Johnson,  and  in  the  year  1882 
Joshua  M.  Johnson,  the  mortgagor,  died  intestate,  seised  and 
possessed  of  the  said  premises;  leaving  as  his  heirs  at  law, 
his  widow,  Louisa  Johnson,  and  five  minor  children,  who  are 
the  defendants. 

On  December  22,  1883,  after  the  death  of  the  mortgagor, 
Margaret  Johnson,  the  assignee  of  the  note  and  mortgage,  ad- 
vertised the  land  for  sale  in  the  town  of  Clinton,  county  of 
Laurens,  at  twelve  o'clock,  m.,  of  January  12,  1884,  by  posting 
written  notices  of  the  sale  on  the  door  of  the  court-house,  and 
at  three  other  public  places  of  the  county.  This  advertise- 
ment made  no  reference  to  the  previous  death  of  the  mort- 
gagor, Joshua  M.  Johnson,  or  mention  of  his  widow  and 
children,  his  heirs  at  law.  At  the  sale,  the  land  was  bid  off 
by  one  Pitts  for  $325,  who  refused  to  comply  with  the  terms 
of  sale,  and  James  L.  Simpson  agreeing  to  take  his  bid  on 
January  24,  1884,  a  deed  was  made  to  him  by  the  plaintiflF  in 
her  own  name,  without  any  reference  to  the  previous  death  of 
Joshua  M.  Johnson,  the  mortgagor,  or  mention  of  his  heirs, 
the  widow  and  children.  This  deed  was  recorded.  It  seems 
that  the  sale  was  reasonably  well  attended,  the  widow,  Louisa 
Johnson,  with  others,  being  present;  and  that  the  land  sold 
for  what  was  considered  a  fair  price.     Simpson  agreed  with 
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the  widow,  Louisa,  that  she  might  remain  on  the  land  for  the 
remainder  of  the  year  for  a  certain  rent. 

Simpson,  to  whom  the  land  was  conveyed,  never  paid  the 
purchase-money,  but  on  January  5,  1885,  in  pursuance  of  a 
previous  agreement  to  that  effect,  conveyed  it  back  to  Mar- 
garet Johnson,  who  credited  $195.90,  the  amount  due  on  the 
mortgage  debt  owned  by  her  as  assignee,  and  brought  this 
action  against  the  heirs  at  law  of  the  deceased  mortgagor, 
Joshua  M.  Johnson, — 1.  To  confirm  the  sale  and  conveyance 
made  by  her  as  assignee;  2.  For  leave  to  pay  into  court  the 
excess  of  the  purchase-money  over  the  mortgage  debt;  and 
8.  That  the  plaintiflF  may  be  put  into  possession  of  the  said 
premises,  and  for  the  costs  of  the  action,  etc.  The  minor  de- 
fendants made  formal  answer,  but  the  widow,  Louisa  Johnson, 
answered,  resisting  the  claim,  upon  the  ground  that  she  and 
her  children  were  in  possession  as  the  heirs  at  law  of  the 
mortgagor;  and  that  they  were  never  made  parties  to  any  pro- 
ceeding of  foreclosure,  so  as  to  divest  them  of  the  legal  title; 
and  the  plaintiff,  Margaret  Johnson,  has  no  title  under  the 
illegal  and  void  sale  by  her,  and  that  her  action  should  be 
dismissed. 

The  cause  was  referred  to  the  master,  C.  D.  Barksdale,  Esq., 
"  to  ascertain  and  report  on  all  the  issues  of  law  and  fact  in- 
volved." He  took  the  testimony,  which  is  in  the  brief,  recom- 
mended that  the  prayer  of  the  complaint  should  be  granted; 
and  his  honor,  Judge  Aldrich,  confirmed  the  report.  From 
this  decree  the  defendants  appeal  to  this  court,  upon  the  fol- 
lowing grounds:  — 

"  1.  Because  his  honor  erred  in  holding  that  the  advertise- 
ment for  sale  was  sufficient,  and  that  the  sale  was  valid. 

*'  2.  Because  he  erred  in  not  holding  that  the  parties  having 
the  equity  of  redemption  should  have  been  named  in  the  ad- 
vertisement of  sale. 

"  3.  Because  he  erred  in  not  holding  that  the  sale,  under 
power  to  sell  in  a  mortgage  at  public  auction  or  vendue,  should 
conform  to  public  sales,  when  made  under  foreclosure  of  mort- 
gage by  order  of  court. 

"  4.  Because  he  erred  in  holding  that  the  land  sold  for  a 
fair  price. 

"  5.  Because  he  erred  in  not  holding  that  the  sale  was  in- 
valid, because  the  person  who  bid  off  the  land  refused  to  com- 
ply, and  the  person  to  whom  the  deed  was  claimed  to  have 
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been  executed  never  complied  nor  paid  the  purchase-money, 
which,  in  fact,  has  never  been  paid. 

"  6.  Because  he  erred  in  not  excluding  parol  testimony  to 
establish  the  transfer  of  the  bid  of  John  H.  Pitts  to  James  L. 
Simpson;  and  also  in  not  holding  that  there  was  no  legal 
transfer  made  under  the  statute  of  frauds. 

*'  7.  Because  he  erred  in  not  holding  that  the  execution  of 
the  deed  from  Margaret  Johnson  to  James  L.  Simpson  was 
not  proved,  and  in  not  excluding  the  testimony  taken  before 
trial  justice  Irby. 

"  8.  Because  he  erred  in  not  holding  that  the  deed  of  Mar- 
garet Johnson  to  James  L.  Simpson  was  invalid,  because  ex- 
ecuted in  the  name  of  the  mortgagee,  when  it  ought  to  have 
been  executed  by  the  mortgagee,  as  attorney  in  fact,  in  the 
name  of  the  parties  in  whom  was  the  legal  title. 

"9.  Because  the  mortgagor  having  died,  he  erred  in  not 
holding  that  the  mortgagee,  under  the  terms  of  the  mortgage, 
had  no  right  to  sell  and  bar  the  rights  of  the  infant  defend- 
ants, heirs  at  law,  and  others,  creditors,  without  a  regular 
foreclosure  by  order  of  court. 

"10.  Because  he  erred  in  holding  that  Louisa  Johnson  was 
estopped  from  denying  the  validity  of  the  sale  by  her  presence 
at  the  sale,  or  by  undertaking  to  rent,  if  the  deed  was  after- 
wards improperly  executed,  and  she  was  ignorant  of  her  rights 
and  mistaken  as  to  her  remedy. 

"11.  Because  he  erred  in  not  holding  that  the  minor  de- 
fendants were  not  estopped  by  the  acts  of  Louisa  Johnson." 

As  we  understand  it,  this  is  an  action  for  the  recovery  of 
real  estate  upon  title  claimed  to  arise  out  of  a  sale  made  under 
a  power  contained  in  a  mortgage;  but  if  it  should  be  found 
that  said  sale  was  irregular,  and  the  title  thereby  acquired  de- 
fective, then  incidentally  to  cure  the  defect  and  validate  the 
title.  It  is  familiar  doctrine  that  in  an  action  for  the  recovery 
of  the  possession  of  real  estate,  the  plaintiff  must  recover  upon 
the  strength  of  his  own  title,  considered  with  reference  to  the 
time  the  action  was  brought.  If  the  title  was  then  perfect, 
no  confirmation  is  necessary;  but  if  it  was  then  imperfect,  we 
do  not  clearly  see  how  the  court  can,  by  subsequent  proceed- 
ings, so  validate  it  as  to  affect  retrospectively  the  right  exist- 
ing when  the  suit  was  brought:  See  Moon  v.  Johnson^  14  S.  C. 
434. 

It  has  always  seemed  to  us  somewhat  anomalous  doctrine, 
that  a  mortgagor  of  real  estate  may  include  in  the  mortgage 
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a  power  to  the  creditor  himself  to  sell  the  mortgaged  pne ra- 
ises without  any  order  of  foreclosure  in  a  regular  proceeding, 
such  power  being  entirely  ex  parte,  and  carrying,  as  claimed, 
not  only  the  right  to  ascertain  the  amount  due  on  bhe  mort- 
gage debt,  but  to  judge  of  the  necessity  for  a  sale,  its  time, 
place,  terms,  etc.,  and  to  execute  title  to  the  premises  so  sold. 
This  anomaly  is  more  striking  in  those  states,  as  in  South 
Carolina,  where  it  is  expressly  provided  by  statute  that  a 
mortgage  of  real  estate  is  a  mere  security,  and  even  after  con- 
dition broken  the  legal  title  remains  in  the  mortgagor  or  his 
heirs.  We  incline  to  think  that  experience  in  the  administra- 
tion of  the  law  has  shown  that  this  effort,  by  a  summary  pro- 
ceeding to  avoid  litigation  and  expense,  has  really  increased 
both,  and  demonstrated  the  wisdom  of  Lord  Eldon,  when  he 
said:  "How  can  it  be  right  that  such  a  clause  shall  be  in- 
serted in  a  deed  under  which  a  party  is  trustee  for  himself? 
....  Here,  too,  it  must  be  recollected  that  this  is  a  clause  to 
be  acted  upon,  not  by  a  middle  person,  who  is  to  do  his  duty 
between  the  cestuis  que  trust,  but  the  mortgagee  is  himself 
made  trustee  to  do  all  these  acts."  The  same  learned  chan- 
cellor, however,  said  at  the  same  time:  "  But  it  is  too  much  to 
say  that  if  the  one  party  has  so  much  confidence  in  the  other 
as  to  accede  to  such  an  arrangement,  this  court  is,  for  that 
reason,  to  impeach  the  transaction,"  etc. 

While,  however,  the  court  will  not  now  set  aside  a  power 
authorizing  the  creditor,  who  is  the  interested  party,  to  sell 
lands  mortgaged,  for  the  reason  that  it  is  the  contract  of  the 
parties  themselves,  yet  all  the  authorities  agree  that  *'  as  such 
power  may  be  so  easily  used  for  purposes  of  oppression,  the 
courts  should  scrutinize  sales  made  under  them  very  closely": 
Robinson  v.  Amateur  Association,  14  S.  C.  148.  From  the  wie\r 
the  court  takes,  it  will  not  be  necessary  in  this  case  to  consider 
whether  the  power  of  sale  went  with  the  mortgage  to  the  as- 
signee, Margaret  Johnson,  nor  whether  the  mode  of  conduct- 
ing the  sale  should  have  been  conformed,  as  far  as  possible,  to 
that  of  ordinary  judicial  sales,  nor  whether  the  vendor,  Mar- 
garet Johnson,  when  Pitts  failed  to  comply  with  the  terms  of 
sale,  had  the  right  to  substitute  for  him  as  the  last  bidder 
Simpson,  and  without  any  consideration  paid,  to  accept  from 
him  a  conveyance  for  the  premises  sold.  This  circuity  of  con- 
veyance was  manifestly  designed  as  the  means  of  carrying 
back  the  title  to  Margaret  Johnson,  the  vendor,  and  must  be 
considered  as  substantially  the  same  as  if  Margaret  Johnson, 
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the  assignee  and  vendor,  had  bid  off  the  property  at  her  own 
sale,  and  then  in  her  own  name  conveyed  it  directly  to  herself. 

The  main  question  is,  whether,  after  the  death  of  the  mort- 
gagor, Joshua  M.  Johnson,  leaving  his  widow  and  children  in 
possession  of  the  premises,  the  mortgaged  premises  could  be 
sold  and  conveyed  by  Mafrgaret  Johnson  in  her  own  name, 
without  any  reference  whatever  to  the  death  of  the  mortgagor 
or  his  heirs  at  law,  some  of  whom  were  infants.  This  must, 
to  a  large  extent,  depend  upon  the  determination  as  to  whose 
the  legal  estate  was  at  the  time  of  the  death  of  the  mortga- 
gor. There  cannot  be  the  slightest  doubt  that,  at  the  time  of 
the  death  of  the  mortgagor  (so  far  as  the  mortgage  itself  was 
concerned),  the  title  was  in  the  mortgagor,  and  at  his  death 
descended  to  his  heirs.  It  is  true  that,  according  to  the  com- 
mon law,  a  mortgage  was  a  "  conveyance  of  an  estate  by  way 
of  pledge  for  the  security  of  a  debt,  and  to  become  void  upon 
the  payment  of  it."  But  it  is  quite  as  clear  that  in  our  state, 
by  the  act  of  1791  (now  embodied  in  section  2299  of  the  Gen- 
eral Statutes),  the  legal  title,  upon  the  execution  of  a  mort- 
gage, remains  in  the  mortgagor,  and  "  the  mortgagee  shall  not 
be  entitled  to  maintain  any  possessory  action  for  the  real  estate 
mortgaged  even  after  the  time  allotted  for  the  payment  of  the 
money  secured;  but  the  mortgagor  shall  be  deemed  owner  of 
the  land,  and  the  mortgagee  as  owner  of  the  money  lent  or 
due;  and  shall  be  entitled  to  recover  satisfaction  for  the  same 
out  of  the  land  by  foreclosure  and  sale  according  to  law":  See 
Simons  v.  Bryce,  10  S.  C.  368;  Warren  v.  Raymond,  17  Id.  163. 

It  is,  however,  contended  that  the  power  of  sale  clause  in 
the  mortgage  had  the  effect  of  conveying  the  legal  title  away 
from  the  mortgagor  and  his  heirs.  We  confess  we  cannot  so 
see  it.  The  important  words  are:  "And  the  said  Joshua  M. 
Johnson  doth  hereby  empower  and  authorize  the  said  John  H. 
Neighbors,  etc.,  to  grant,  bargain,  sell,  release,  and  convey  the 
said  premises,  etc.,  at  public  auction  or  vendue;  at  which  sale 
they,  or  any  of  them,  shall  have  the  right  to  become  purchasers 
of  the  said  premises,  and  on  such  sale  to  make  and  execute  to 
the  purchaser  or  purchasers  a  conveyance  in  fee  of  the  said 
premises,  free  and  discharged  from  all  equity  of  redemption," 
etc.  We  see  here  no  terms  of  transfer,  conveyance,  or  assign- 
ment, but  the  words  "  empower  and  authorize  "  are  those  ap- 
propriate in  a  power  of  attorney,  as  to  which  the  attorney  acts 
in  the  name  and  for  the  benefit  of  the  principal  creating  the 
power.     It  seems  that  there  is  such  a  thing  as  a  trust  deed  of 
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land  as  a  security,  providing  that  the  land  shall  be  sold  by  the 
trustee  and  the  proceeds  applied  to  the  debt.  But,  as  we  un- 
•derstand  it,  such  deeds  differ  essentially  from  a  mere  power  of 
«ale;  they  do  in  terms  carry  the  legal  title  of  the  property  to 
the  trustee  to  be  sold  and  applied  by  him  as  a  personal  trust 
and  confidence,  which  cannot  be  delegated  except  as  provided 
by  the  person  who  created  the  trust:  See  2  Jones  on  Mortgages, 
sec.  1788. 

As  we  have  seen  that  the  clause  in  question  did  not  transfer 
the  title  which  remained  in  the  mortgagor,  but  only  gave  a 
power  of  sale,  that  power  assuredly  could  only  be  executed  in 
the  name  of  the  principal:  Webster  v.  Brown^  2  S.  C.  429;  De 
Walt  V.  Kinardy  19  Id.  292.  It  is  said,  however,  that  Margaret 
Johnson  did  not  execute  the  deed  in  the  name  of  the  principal, 
Joshua  M.  Johnson,  for  the  very  good  reason  that  at  the  time 
of  the  sale  he  was  dead,  and  most  of  his  heirs,  to  whom  the 
title  had  descended,  were  infants,  and  incapable  of  conveying 
the  title. 

This  fact  suggests  another  difficulty  in  the  way  of  the  plain- 
tiff's recovery  on  her  own  title.  We  think  that  the  power  of 
sale  given  by  Joshua  M.  Johnson  was  revoked  by  his  death; 
and  if  so,  of  course,  it  was  incapable  of  execution.  The  power 
of  one  man  to  act  for  another  must  depend  on  the  will  of  that 
other,  and  when  it  is  withdrawn  the  power  ceases.  As  the 
power  of  sale  in  this  case  formed  a  part  of  a  contract  for  con- 
sideration, it  may  be  conceded  that  it  could  not  have  been  re- 
voked in  the  lifetime  of  the  creator  of  it;  but,  nevertheless,  we 
think  it  was  revoked  by  his  death.  It  certainly  was,  unless  it 
belonged  to  that  exceptional  class  where  the  "power  is  coupled 
with  an  interest":  Hunt  v.  Rousmanier^s  AdmWsj  8  Wheat.  205; 
Lockett  v.  Hill,  1  Wood,  558,  and  cases  there  cited.  Was  the 
power  here,  in  the  sense  of  the  rule,  "  coupled  with  an  in- 
terest"? 

I  freely  confess  that  the  phrase  "  a  power  coupled  with  an 
mterest "  never  seemed  to  me  to  convey  a  very  clear  and 
definite  idea.  I  am  content  to  adopt  the  views  of  Chief  Jus- 
tice Marshall  upon  the  subject,  as  expressed  in  the  case  from 
Wheaton,  above  cited,  where  he  says:  "What  is  meant  by  the 
expression  '  a  power  coupled  with  an  interest'?  Is  it  an  in- 
terest in  the  subject  on  which  the  power  is  to  be  exercised,  or 
is  it  an  interest  in  that  which  is  produced  by  the  exercise  of 
the  power?  We  hold  it  to  be  clear  that  the  'interest'  which 
protects  a  power  after  the  death  of  the  person  who  creates  it 
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must  be  an  interest  in  the  thing  itself.  In  other  words,  the 
power  must  be  ingrafted  on  an  estate  in  the  thing.  If  we  are 
to  understand  by  the  word  'interest'  an  interest  in  that  which 
is  to  be  produced  by  the  execution  of  the  power,  then  they  are 
never  united ;  the  power,  to  produce  the  interest,  must  be  ex- 
ercised, and  by  its  exercise  is  extinguished.  The  power  ceases 
when  the  interest  commences,  and  therefore  cannot,  in  accu- 
rate law  language,  be  said  to  be  '  coupled  '  with  it.  But  the 
substantial  basis  of  the  opinion  of  the  court  on  this  subject  is 
found  in  the  legal  reason  of  the  principle.  The  interest  or 
title  in  the  thing,  being  vested  in  the  person  who  gives  the 
power,  remains  in  him,  unless  it  be  conveyed  with  the  power, 
and  can  pass  out  of  him  only  by  a  regular  act  in  his  own  name. 
The  act  of  the  substitute,  therefore,  which  in  such  a  case  is  the 
act  of  the  principal,  to  be  legally  effectual,  must  be  in  his 
name  —  must  be  such  an  act  as  the  principal  himself  would 
be  capable  of  performing,  and  which  would  be  valid  if  per- 
formed by  him.  Such  a  power  necessarily  ceases  with  the  life 
of  the  person  making  it,"  etc. 

We  are  aware  that  Mr.  Jones  (2  Mortgages,  sec.  1794)  has 
expressed  the  opinion  that  "  the  rule  is  the  same  in  those 
states  where,  by  statute  or  adjudication,  a  mortgage  is  re- 
garded as  a  mere  security  for  debt,  passing  no  title  or  estate 
to  the  mortgagee;  the  power  of  sale  is  coupled  with  an  inter- 
est, and  is  irrevocable,  just  the  same  as  it  is  where  the  com- 
mon-law doctrine  that  the  mortgage  conveys  the  legal  estate 
Btill  prevails";  and  cites  as  authority  for  the  proposition  the 
case  of  Calloway  v.  People's  Bank  of  Belief ontaine,  54  Ga.  441. 
But  as  the  learned  author  in  the  same  book  repeatedly  de- 
clares that  the  deed  of  sale  under  the  power  should  be  made 
by  the  holder  of  the  legal  title,  we  must  suppose  that  he  failed 
to  note  clearly  the  great  difference  as  to  title  between  a  com- 
mon-law mortgage  and  one  executed  under  a  statute  such  as 
that  in  this  state. 

The  judgment  of  this  court  is,  that  the  judgment  of  the 
circuit  court  be  reversed,  and  the  cause  remanded  to  the  cir- 
cuit, with  leave  to  the  plaintiff  to  move  to  amend  her  com- 
plaint so  as  to  pray  for  a  regular  judicial  foreclosure  of  her 
mortgage. 

Upon  this  opinion  the  chief  justice  and  Mr.  Justice  Mclver 
made  the  following  indorsement:  — 

We  concur  in  so  much  of  this  judgment  as  reverses  the 
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judgment  of  the  circuit  court;  but  we  do  not  concur  in  so  much 
of  the  judgment  as  allows  the  plaintiff  leave  to  amend,  for 
the  reason  that,  in  our  opinion,  such  an  amendment  as  that 
contemplated  would  change  substantially  the  claim  of  the 
plaintiff,  and  cannot  be  allowed  under  section  194  of  the  code. 


MoRTGAOKs  —  Tm-B.  —  A  mortgage  is  a  lien,  being  a  mere  security  for 
debt,  and  payment  of  the  debt  discharges  it  and  revests  the  mortgaged  prem- 
ises in  the  mortgagor  without  a  reconveyance:  Lindleyw.  O'Seiily,  50  N.  J.  L. 
636;  7  Am.  St.  Rep.  802;  Tliomaa  v.  Morriseti,  76  Ga.  384;  Atchison  y.  Pectse, 
96  Mo.  566;  Hargadine  v.  Henderson,  97  Id.  375;  Navassa  Guano  Co.  v.  Rich- 
ardson, 26  S.  C.  401;  ffotoe  v.  Austin,  40  La.  Ann.  323.  The  mortgagor  holds 
the  full  legal  and  equitable  title  to  the  mortgaged  premises,  subject  to  the 
lien  created  by  the  mortgage  for  the  payment  of  the  debt  it  is  given  to  se- 
cure: Fuller  V.  O'Neal,  69  Tex.  349;  5  Am.  St.  Rep.  59;  and  the  mortgagor's 
legal  title  to  the  mortgaged  premises  is  not  divested  by  a  failure  to  comply 
with  the  conditions  of  the  mortgage,  nor  by  a  surrender  of  possession  to  the 
mortgagee:  Berlack  v.  Halle,  22  Fla.  236;  1  Am.  St.  Rep.  185,  and  note  189, 
190.  But  in  some  states  a  mortgage  ia  an  actual  conveyance  of  the  mortgaged 
premises  to  the  mortgagee,  and  is  not  merely  a  lien  in  favor  of  the  mort- 
gagee with  the  title  remaining  still  in  the  mortgagor:  Cotton  v.  Carlisle,  85 
Ala.  175;  7  Am.  St.  Rep.  29,  and  extended  note  31-34.  In  Illinois,  the  title 
of  the  mortgagee  in  the  mortgaged  premises  is  a  base  or  determinable  fee; 
the  term  of  its  existence  is  measured  by  the  mortgage  debt;  and  when  th« 
debt  is  paid  or  is  barred  by  the  statute  of  limitations,  the  mortgagee's  title 
is  extinguished  by  operation  of  law:  Barrett  v.  Hinckley,  124  111.  32;  7  Am, 
St.  Rep.  331.  When  the  mortgaged  premises  are  not  in  the  possession  of 
either  the  mortgagor  or  mortgagee,  the  title  remains  undisturbed  as  fixed 
in  the  mortgage:  Simmons  t.  Ballard,  102  N.  C.  A  mortgagee  cannot  de- 
mand possession  of  the  mortgaged  premises;  but  if  the  mortgagor  pats  him 
in  possession,  the  tenancy  thereby  created  cannot  be  destroyed  without  no- 
tice: Byers  v.  Byers,  65  Mich.  598.  The  mortgagee  has  no  legal  or  equitable 
interest  in  a  policy  of  insurance  effected  by  the  mortgagor  upon  the  mort- 
gaged premises,  in  the  absence  of  a  contract  requiring  such  insurance  to  be 
effected  for  the  benefit  of  the  mortgagee:  Nordyke  v.  Otry,  112  Ind.  635;  2 
Am.  St.  Rep.  219. 

MoRTQAGi  —  PowBB  OT  Salx  TO  MoRTGAGEx.  —  A  power  of  ule  without 
aid  of  court  may  be  conferred  upon  the  mortgagee,  or  grantee  in  a  deed  of 
trust:  Leffler  v.  Armstrong,  4  Iowa,  482;  68  Am.  Dec  672;  Carson  v.  Blakey, 
6  Mo.  273;  36  Am.  Dea  440.  But  a  power  of  sale  to  the  mor^gee  in  a 
mortgage  is  a  power  coupled  with  an  interest,  and  cannot  be  revoked:  Cran- 
ston V.  Crane,  97  Mass.  469;  93  Am.  Deo.  106;  Pardee  r.  Lindl^  31  HL  174; 
•3  Am.  Deo.  219. 
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BULWINKLB    &    Co.    V.    CrAMER    AND    BlOHME. 
L27  South  Carolina,  876.1 

Warrantt  of  Quality.  —  A  Sound  Price  Requires  Sound  Property, 
and  a  contract  for  the  sale  of  corn  must  be  read  as  if  the  worda  were 
added,  "corn  warranted  sound." 

A  Mere  Receipt,  though  in  Writing,  may  be  explained  by  parol  evi- 
dence. 

Contract  Which  mat  not  be  Varied  by  Parol.  —  Memorandum  show- 
ing the  sale  of  a  specific  amount  of  corn,  the  person  to  whom  sold,  the 
price  thereof,  and  the  time  when  payment  is  to  be  made,  signed  by  the 
sellers,  constitutes  a  contract  which  parol  evidence  is  inadmissible  to 
vary. 

Persons  Executing  a  Contract  of  Sale  as  Apparent  Principals  will 
not  be  permitted  to  show  by  parol  evidence  that  they  were  acting  as 
agents  of  another,  when  sued  on  a  warranty  implied  by  such  contract. 

Parol  Evidence  can  Never  be  Admitted  for  the  Purpose  of  Exon- 
erating AN  Agent  who  has  entered  into  a  written  contract  as  principal, 
even  though  he  should  propose  to  show,  if  allowed,  that  he  disclosed  his 
agency  and  mentioned  the  name  of  his  principal  at  the  time  the  contraot 
was  executed. 

Hayne  and  Ficken,  for  the  appellant. 

Simons  and  Cappelmann,  contra. 

McGowAN,  J.     This  was  an  action  against  the  defendants, 
Cramer  and  Blohme,  for  $1,138.70,  damages  sustained  upon 
a  lot  of  shelled  corn  in  sacks,  purchased  from  them  by  the 
plaintifiFs  on  May  17, 1884.     The  following  writing  was  offered 
as  the  written  contract  of  the  parties:  — 
"May  17th.     Sold  H.  Bulwinkle  &  Co.,— 
"5,000  bu.  mixed  sacked  corn  @  71^0. 
"1,000  "        "  "  "     @  80^c. 

"Schooner  shipment,  payable  on  arrival.     No  wharfage. 
[Signed]  "Cramer  and  Blohmk." 

At  the  time  the  purchase  was  made  the  corn  was  not  in  the 
city,  but  soon  after,  about  the  last  of  May  or  first  of  June,  the 
schooner  May  Williams  reached  Charleston  with  the  corn. 
Upon  its  arrival  in  the  harbor,  the  plaintiffs  were  notified  of 
the  fact.  Mr.  Haesloop,  one  of  the  plaintiffs,  went  down  to 
the  vessel,  and  finding  about  150  sacks  out,  examined  the 
corn  in  two  or  three  of  them,  and  found  that  "it  seemed 
good."  On  June  4th,  before  all  the  corn  was  out  of  the  vessel, 
the  defendants  presented  their  account  for  the  corn,  $4,400.45. 
The  odd  cents  were  paid,  and  the  plaintiffs  gave  their  note  ag 
follows:  — 
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"$4,400.  Charleston,  S.  C,  June  4,  1884. 

"  Forty  days  after  date,  we  promise  to  pay  to  the  order  of 
Cramer  and  Blohme,  forty-four  hundred  dollars  at  any  city 
bank.    Value  received.     Due  July  19-22. 

"H.   BULWINKLB   &  Co." 
Indorsed  as  follows:  — 

"Pay  A.  Bequest,  without  recourse. 

"Cramer  and  Blohmb. 
"A.  Bequest." 

Written  across  the  face,  "Paid  July  22,  1884." 

A  few  days  after  the  note  was  given,  in  removing  the  corn, 
it  was  discovered  that  some  of  the  sacks  were  damaged.  Im- 
mediate notice  was  given  to  the  defendants,  but  as  they  re- 
fused to  correct  the  matter,  or  to  have  anything  to  do  with  it, 
the  corn  was  "  surveyed "  by  two  gentlemen,  at  the  request  of 
the  "Merchants'  Exchange,"  and  1,470  sacks  were  found  to 
contain  corn  in  "a  damp,  blue-eyed,  and  musty  condition." 
This  damaged  corn  was  sold  at  auction,  and  brought  less  than 
the  price  of  good  corn  of  the  same  kind  by  $1,188.70.  In  the 
mean  time,  and  before  the  note  fell  due,  the  defendants  trans- 
ferred it,  and  as  the  defense  of  unsoundness  of  the  corn  could 
not  be  made  to  it  in  the  hands  of  an  innocent  holder  before 
due,  the  plaintiffs  paid  it,  and  brought  this  action  for  the 
damages  sustained. 

The  cause  came  on  for  trial  before  Judge  Kershaw  and  a 
jury.  A  witness,  one  of  the  defendants,  was  asked  whether 
they  (the  defendants)  contracted  in  their  individual  capacity, 
or  in  what  capacity.  The  plaintiffs  objected  to  the  question, 
claiming  that  parol  testimony  could  not  be  offered  to  alter 
the  written  contract.  The  judge  admitted  the  parol  evidence. 
Baying:  "I  do  not  regard  this  paper,  which  is  a  mere  memo- 
randum of  contract  taken  down  at  the  time,  as  precluding 
testimony  as  to  the  conversation  between  the  parties,  which 
might,  in  any  way,  throw  light  on  the  contract  they  were 
making.  If  these  parties  knew  from  any  source,  at  the  time 
that  the  paper  was  made,  that  they  were  actually  dealing 
with  the  defendants  as  agents,  I  think  it  can  be  shown  as 
part  of  the  res  gestae"  etc.  The  testimony  being  adieitted, 
the  jury,  under  the  charge  of  the  judge,  found  for  the  de- 
fendants. The  plaintiffs  appeal  upon  the  following  excep- 
tions:— 

"  1.  That  his  honor  committed  error  in  ruling  that  the  paper 
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or  contract  sued  on  was  a  mere  memorandum  of  contract,  and 
did  not  preclude  testimony  as  to  conversations  between  the 
parties  which  might,  in  any  way,  throw  light  on  the  contract 
or  the  nature  of  the  contract  they  were  making.  And  that  if 
the  plaintiffs  knew,  from  any  source,  at  the  time  that  paper 
was  made,  that  they  were  dealing  with  the  defendants  as 
agents,  it  could  be  shown  as  part  of  the  res  gestse. 

"  2.  Because  his  honor  ruled  that  if  in  this  case  there  was  a 
clear  understanding  between  the  parties  that  defendants  were 
acting  as  agents,  such  understanding  was  not  excluded  by 
that  paper. 

"3.  Because  his  honor  admitted  parol  evidence  on  behalf  of 
defendants,  after  objection  thereto,  as  to  conversations  between 
the  parties  tending  to  throw  light  on  the  contract,  or  nature  of 
the  contract,  they  were  making. 

"4.  Because  his  honor  admitted  parol  testimony  on  behalf 
of  defendants,  tending  to  show  that  defendants  were  dealing 
as  agents  and  not  as  principals  in  signing  the  written  contract 
sued  on  by  plaintiffs. 

"5.  Because  his  honor  admitted  parol  testimony  on  behalf 
of  defendants,  tending  to  show  in  what  character  defendants 
were  contracting,  whether  as  agents  or  principals,  when  they 
signed  the  contract  or  writing  sued  on  and  put  in  evidence 
by  plaintiffs. 

"6.  Because  his  honor  erred  in  instructing  the  jury  as  fol- 
lows: '  If  the  jury  find  that  the  defendants,  or  either  of  them, 
signed  the  written  contract  offered  in  evidence  by  the  plain- 
tiffs, they  are  personally  bound  by  said  contract,  unless  it  was 
distinctly  understood  by  both  parties  that  the  defendants  were 
not  to  be  personally  liable  for  defects  in  the  article  pur- 
chased.' " 

We  agree  with  the  circuit  judge  that  in  this  state,  as  to  per- 
sonal property,  the  rule  of  law  is,  that  "  sound  price  requires 
sound  property,"  and  the  contract  for  the  corn  must  be  read 
as  if  these  words  were  added,  "corn  warranted  to  be  sound." 
A  part  of  the  corn  turned  out  to  be  "  unsound,"  and  it  would 
seem  that  the  plaintiffs  are  entitled  to  redress  on  the  warranty, 
unless  they  in  some  way  waived  their  rights.  Something  was 
said  in  the  case  about  the  plaintiffs  having  accepted  the  corn 
for  themselves  after  an  examination,  but  as  there  is  no  refer- 
ence to  that  subject  in  the  exceptions,  the  matter  of  course  la 
not  now  before  us. 

As  we  understand  it,  the  sole  question  in  the  case  is  as  to 
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who  is  liable,  —  whether  the  defendants,  who  sold  the  corn, 
signed  the  agreement,  and  took  the  note  of  plaintiffs,  and 
realized  upon  it  in  their  own  name,  had  the  right  at  the  trial 
to  introduce  parol  testimony  tending  to  show  that  they  were  not 
acting  as  principals,  but  as  agents  of  Robert  Turner  and  Son 
of  Baltimore,  and  the  contract  of  plaintiffs  having  been  made 
with  Turner  and  Son  through  them,  they  are  not  liable  indi- 
vidually. The  question  as  to  the  admissibility  of  the  evidence 
seems  to  have  been  considered  in  two  aspects:  1.  Whether 
the  paper  offered  as  the  agreement  was  such  a  contract  in 
writing  as  to  be  within  the  rule  which  excludes  parol  testi- 
mony; and  if  so,  2.  Whether  the  judge  erred  in  charging  the 
jury  "  that  the  defendants  were  not  liable  if  it  was  distinctly 
understood  by  both  parties  that  the  defendants  were  not  to  be 
personally  liable  for  defects  in  the  article  sold." 

All  the  authorities  agree  that,  as  a  general  and  most  inflexi- 
ble rule  of  evidence,  "whenever  written  instruments  are  ap- 
pointed, either  by  the  requirements  of  the  law  or  by  the  com- 
pact of  parties,  to  be  the  depositories  and  memorials  of  truth, 
any  other  evidence  is  excluded  from  being  used,  either  as  a 
substitute  for  such  instruments  or  to  contradict  or  alter  them. 
This  is  a  matter  both  of  principle  and  policy":  Starkie  on 
Evidence,  648.  This  seems  verj'^  plain,  but  the  application  of 
the  rule  is  not  always  free  from  difl&culty.  In  the  infinite 
combination  of  circumstances  cases  arise  which  seem  excep- 
tions, but  when  clearly  examined,  are  found  not  to  fall  within 
the  principle.  As,  for  example,  it  may  happen  that  the  writ- 
ten instrument  does  not  purport  to  cover  the  whole  field  of 
contract,  and  is  not  intended  to  be  the  "  depository  "  of  the 
whole  agreement,  but  only  one  branch  of  it.  In  such  case, 
the  whole  contract  may  be  proved  by  parol  without  touching 
the  principle,  —  the  object  being  not  to  add  to  or  alter  the 
written  instrument,  but  to  show  the  whole  agreement  of  which 
the  writing  is  only  a  part.  Kaphan  v.  Ryariy  16  S.  C.  360,  is 
an  example  of  this  class,  where  the  court  were  "  not  called  on 
to  give  construction  to  the  note  and  mortgage,  but  to  deter- 
mine, from  the  evidence,  for  what  purpose  they  (as  executed) 
were  to  be  used,"  etc.  Here  the  writing  covers  the  whole  field, 
—  stating  who  are  the  parties,  and  what  the  consideration  and 
the  price,  in  condensed  form,  but  with  exhaustive  particular- 
ity. 

Sometimes  the  "  written  instrument "  does  not  state  specifi- 
cally the  consideration,  as  where  a  note  says  generally  "for 
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value  received."  There  is  a  class  of  such  cases,  where  the 
consideration  may  be  inquired  into;  and  in  that  way  matter 
may  get  in  by  parol,  "which  does  not  necessarily  tend  to 
change  the  terras  of  the  note,  although  by  showing  the  true 
consideration  upon  which  it  was  given,  it  may  control  the 
recovery  upon  the  note":  See  McGrath  and  Byrum  v.  Barnes, 
13  S.  C.  332,  36  Am.  Rep.  687,  where  the  court  reviewed  our 
cases  upon  the  subject,  and  the  former  chief  justice  (Willard) 
endeavored  to  reconcile  them  on  the  distinction  here  indicated. 
In  that  case  it  was  held  that  "when  an  executor  gave  his 
promissory  note  for  the  payment  of  money,  which  was  ex- 
pressed to  be  the  amount  due  by  his  testator's  estate  for  med- 
ical services  rendered,  most  of  which  during  last  illness,  parol 
evidence  of  a  contemporaneous  agreement  that  the  note  was 
to  be  paid  only  upon  a  certain  condition  (that  the  probate 
judge  would  pass  the  account)  is  incompetent."  In  the  case 
before  us,  there  cannot  be  the  slightest  doubt  that  the  consid- 
eration was  as  stated  in  the  instrument. 

There  is  no  doubt  that  a  mere  receipt,  although  in  writing, 
may  be  explained  by  parol;  but  that  goes  on  the  ground  that 
a  receipt  does  not  necessarily  import  a  contract.  As  was  stated 
in  the  case  of  Heath  v.  Steele,  9  S.  C.  92:  "In  itself,  a  receipt 
does  not  express  the  terms  of  any  contract  or  writing  of  the 
minds  of  the  parties  between  whom  it  passes,  but  merely  evi- 
dences, by  way  of  admission,  the  fact  stated  in  it."  See  Moffatt 
V.  Hardin,  22  Id.  9;  1  Greenl.  Ev.,  sec.  305. 

But  assuming  that  this  case  does  not  come  within  any  of 
the  seeming  exceptions  above  indicated,  it  is  urged  that  the 
paper  was  too  informal  and  ex  parte  to  amount  to  a  contract, 
but  must  be  considered  as  a  "  mere  memorandum  of  a  con- 
tract," and  therefore  not  such  "a  wiitten  instrument"  as  to 
come  within  the  rule  as  to  the  exclusion  of  parol  evidence. 
Most  assuredly  a  simple  bill  of  parcels  is  not  a  contract,  for 
the  very  good  reason  that  it  lacks  the  essential  element  of 
agreement,  being  only  the  statement  of  a  fact,  —  a  memoran- 
dum,—  "a  note  to  help  the  memory";  as,  for  instance,  the 
bill  for  the  price  of  the  corn  rendered  in  this  case  was  a  mere 
memorandum.  But  a  contract  is  a  promise  from  one  to  an- 
other, either  made  in  fact  or  created  by  the  law,  to  do  or  to 
refrain  from  doing  some  lawful  thing:  Bishop  on  Contracts, 
sec.  1.  There  is  no  particular  form  required,  the  only  require- 
ment being  that  it  must  contain  the  contract  of  the  parties, 
and  be  definite  and  free  from  ambiguity.     We  can  well  under- 
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stand  how,  in  the  hurry  of  business,  parties  would  substitute 
condensed  forms  for  regularly  drawn  out  covenants  or  agree- 
ments. The  defendants  were  offering  corn  for  sale,  to  come 
by  a  vessel;  the  plaintiffs  agreed  to  purchase  a  lot,  and  the 
defendants  committed  the  agreement  to  writing,  thus:  "May 
17.  Sold  to  H.  Bulwinkle  &  Co.  (.  .  .  .  corn,  etc.)  Schooner 
shipment,  payable  on  arrival.  (Signed)  Cramer  and  Blohme." 
Why  was  that  not  a  complete  contract?  It  is  said  the  plain- 
tiffs did  not  sign  it.  The  whole  case  shows  that  it  was  not  ex 
parte,  but  expressed  the  contract  of  both  parties.  We  think  it 
is  not  unusual,  in  a  certain  class  of  agreements,  to  be  signed 
only  by  one  party;  as  in  the  case  of  an  ordinary  note,  the 
terms  of  which  are  binding  upon  both  parties.  Suppose  the 
defendants  had  offered  the  corn  for  sale  at  public  auction,  and 
upon  a  lot  being  purchased  by  the  plaintiffs  at  a  certain  price, 
the  defendants  had  made  upon  their  sale-book  the  same  entry 
precisely  as  they  made  in  this  case:  "  Sold,  etc.,  to  Bulwinkle 
&  Co.," — would  they  not  be  liable  upon  it  as  their  contract? 
The  research  of  the  plaintiffs'  attorney  enabled  him  to  furnish 
the  court  with  references  to  several  cases  which  seem  to  con- 
clude this. 

In  Meyer  v.  Everth,  4  Camp.  22,  the  action  was  on  a  con- 
tract in  these  words:  "  50  hogsheads  of  Hambro's  sugar  loaves 
at  155s.,  free  on  board  of  a  British  ship.  Acceptance  at  70 
days."  Lord  Ellen  borough  held  that  it  was  a  contract,  and 
refused  to  permit  parol  testimony  tending  to  show  that  when 
the  sugar  was  purchased,  a  sample  was  exhibited,  saying: 
"  When  the  sale  note  is  silent  as  to  the  sample,  I  cannot  per- 
mit it  to  be  incorporated  into  the  contract.  This  would  amount 
to  an  admission  of  parol  evidence  to  contradict  a  written  docu- 
ment," etc. 

In  Powell  V.  Edmunds,  12  East,  10,  the  action  was  on  a  sale 
note  in  these  words:  "April,  1806.  I  agree  to  become  the  pur- 
chaser of  lot  the  first  (timber  trees)  at  £700,  and  agree  to  fulfill 
the  conditions  of  sale.  (Signed)  A.  Edmunds."  At  the  trial 
an  effort  was  made  to  show,  by  parol  testimony,  a  warranty 
as  to  quantity  by  the  auctioneer,  but  the  evidence  was  re- 
jected, the  court  saying:  "There  is  no  doubt  that  the  parol 
evidence  was  properly  rejected.  The  purchaser  ought  to  have 
had  it  reduced  into  writing  at  the  time,  if  the  representation 
then  made  as  to  the  quantity  swayed  him  to  bid  for  the  lot. 
If  the  parol  testi^iony  were  admissible  in  this  case,  I  know  of 
no  instance  where  a  party  may  not,  by  parol  testimony,  super- 
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add  any  term  to  a  written  agreement,  which  would  be  setting 
aside  all  written  contracts,  and  rendering  them  of  no  effect," 
etc. 

In  Smith  V.  Jeffryes,  15  Mees.  &  W.  560,  the  terms  were:  "I 
hereby  agree  to  sell  Mr.  Smith,  of  Tanner  Hill,  Deptford, 
sixty  tons  of  Ware  potatoes,  at  F5  per  ton,  and  for  which  he 
has  given  me  a  bill  for  F250  for  three  months,  and  is  to  give 
F50  cash  on  Friday  next.  (Signed)  Samuel  Jeffryes."  It 
appeared  that  in  the  neighborhood  three  qualities  of  potatoes 
were  known  as  Wares,  and  the  effort  was  to  show  by  parol 
that  the  contract  was  for  a  particular  kind  of  Wares.  Held, 
"that  the  evidence  ought  not  to  have  been  received.  It  went 
to  vary  and  limit  the  contract  between  the  parties." 

In  Greaves  v.  Ashlin,  3  Camp.  426,  the  words  were:  "  Sold 
to  John  Greaves  50  quarters  of  oats,  at  45s.  6d.  per  quarter, 
out  of  175  quarters.  (Signed)  I.  Stevenson,  for  I.  Ashlin." 
The  defendant  attempted  to  prove  that  his  agent,  Stevenson, 
had  verbally  made  it  a  condition  of  sale  that  the  plaintiff 
should  take  away  the  oats  immediately,  and  had  abated  6d. 
per  quarter  of  the  price  originally  offered  in  expectation  of  hia 
agreeing  to  do  so.  The  court  held  that  "it  was  not  compe- 
tent to  the  defendant  to  give  such  evidence,  as  it  materially 
varied  the  contract,  which  had  been  reduced  into  writing."  In 
each  of  the  two  last  cases  cited,  the  paper  was  signed  only  by 
one  of  the  contracting  parties,  and  the  action  was  brought  by 
the  party  who  had  not  signed  it.  See  also  McClanaghan  r. 
Hine,  2  Strob.  122,  and  Gibson  v.  Waits,  1  McCord  Eq.  490. 

We  think  the  paper  proved  in  this  case  was  a  contract  in 
writing  of  both  parties,  within  the  rule  as  to  the  exclusion  of 
parol  evidence. 

But  it  is  insisted  that  while  this  may  be  so  as  to  what  may  be 
called  the  terms  of  the  paper,  —  the  quality  of  the  article,  con- 
sideration, time  of  payment,  etc., — yet  parol  testimony  was 
admissible  tending  to  show  that  the  defendants,  Cramer  and 
Blohme,  in  selling  the  corn,  committing  the  agreement  to 
writing,  taking  the  note  and  realizing  upon  it  in  their  own 
name,  were  acting,  not  as  the  papers  represented,  but  as 
agents  of  a  house  in  Baltimore,  and  that  the  plaintiffs  con- 
tracted with  said  house,  through  Cramer  and  Blohme,  as  their 
agents.  Is  not  the  signature  to  a  contract  in  writing,  showing 
who  made  it  and  in  what  character,  a  part,  and  a  very  impor- 
tant part,  of  that  contract?  We  are  unable  to  see  any  good 
reason  why  this  part  should  not  be  protected  from  alteration 
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or  addition  as  well  as  any  other  part  of  the  contract  in  writing. 
It  seems  to  us  that  when  the  defendant  signed  the  contract  in 
their  own  names,  that  became  a  part  of  it,  and  could  not  be 
altered  by  parol,  so  as  to  add  to  the  signature,  "as  agents  of 
Robert  Turner  and  Son,  of  Baltimore."  "A  person  contracting 
as  agent  will  be  personally  liable,  whether  he  is  known  to  be  an 
agent  or  not,  in  all  cases  where  he  makes  the  contract  in  his 

own  name If  an  agent  selling  goods  as  bought  of  him, 

the  agent,  he  would  be  personally  liable  for  a  failure  to  deliver 
the  goods":  Story  on  Agency,  269;  see  also  sec.  219;  Benjamin 
on  Sales,  sec.  219;  Higgins  v.  Senior,  8  Mees.  &  W.  834;  Nash 
V.  TowYie,  5  Wall.  703;  and  Jones  v.  Littledale,  6  Ad.  &  E.  486; 
in  which  last  case  cited  Lord  Chief  Justice  Denman  said: 
"There  is  no  doubt  that  evidence  is  admissible  on  behalf  of 
one  of  the  contracting  parties  to  show  that  the  other  was  agent 
only,  though  contracting  in  his  own  name,  and  so  fix  the  real 
principal;  but  it  is  clear  that  if  the  agent  contracts  in  such  a 
form  as  to  make  himself  personally  responsible,  he  cannot 
afterwards,  whether  his  principal  were  or  were  not  known  at 
the  time  of  the  contract,  relieve  himself  from  that  responsi- 
bility. In  this  case  there  is  no  contract  signed  by  the  sellers, 
BO  as  to  satisfy  the  statute  of  frauds  until  the  invoice,  by  which 
the  defendants  represent  themselves  to  be  the  sellers;  and  we 
think  they  are  conclusively  bound  by  that  representation. 
Their  object  in  so  representing  was,  as  appeared  by  the  evi- 
dence of  custom,  to  secure  the  passing  of  the  money  through 
their  hands,  and  to  prevent  its  being  paid  to  their  princi- 
pals, but  in  so  doing  they  have  made  themselves  responsible," 
etc. 

In  the  case  from  Wallace,  Mr.  Justice  Clifford  said :  "  Parol 
evidence  can  never  be  admitted  for  the  purpose  of  exonerating 
an  agent,  who  has  entered  into  a  written  contract  in  which  he 
appears  as  principal,  even  though  he  should  propose  to  show, 
if  allowed,  that  he  disclosed  his  agency  and  mentioned  the 
name  of  his  principal  at  the  time  the  contract  was  executed. 
Where  a  simple  contract  other  than  a  bill  or  note  is  made  by 
an  agent,  the  principal  whom  he  represents  may,  in  general, 
maintain  an  action  upon  ii  in  his  own  name,  and  parol  evi- 
dence is  admissible,  although  the  contract  is  in  writing,  to 
show  that  the  person  named  in  the  contract  was  an  agent,  and 
that  he  was  acting  for  his  principal.  Such  evidence,  says 
Baron  Parke,  does  not  deny  that  the  contract  binds  those 
whom  on  its  face  it  purports  to  bind,  but  shows  that  it  also 
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binds  another,  and  that  principle  has  been  fully  adopted  by 
this  court";  citing  numerous  authorities. 

The  judgment  of  this  court  is,  that  the  judgment  of  the 
circuit  court  be  reversed,  and  the  cause  remanded  to  the  cir- 
cuit court  for  a  new  trial.       

Salbs  —  Implied  Warranty.  —  An  implied  warranty  of  soundness  exista 
in  sales  of  merchandise:  Blackwood  v.  Gutting  Pkg.  Co.,  70  CaL  212;  9  Am. 
St  Kep.  199,  and  cases  collected  in  note  206,  207. 

Parol  Testimony  to  Vary  Written  Contracts:  See  note  to  Sullivan 
▼.  Lear,  11  Am.  St.  Rep.  393-395;  note  to  Appeal  of  Cornwall  etc.  B.  R.  Co., 
11  Id.  893,  894;  note  to  Smith  v.  Cleu»,  11  Id.  633;  also  compare  note  to  Fin- 
layson  v.  Finlayson,  11  Id.  844. 

Parol  Tbstimony  to  Vary  Receipts  is  always  admissible:  Note  to  Sullivan 
V.  Lear,  11  Am.  St.  Rep.  393,  394. 

Parol  Testimony,  whether  Admissibli  to  Show  that  an  agent  signinj^ 
a  contract  in  his  own  name  was  acting  for  his  principal:  See  Bichmond  etc 
R.  R.  Co.  V.  Snead,  19  Gratt.  354;  100  Am.  Dec.  670,  and  note  678;  compart 
Tarver  t.  Oarlington,  27  S.  0.  107;  ante,  p.  629,  and  note. 
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NEQLiasNOB.  —  Evidence  that  Previous  Accidents  had  happened  at  th« 
same  tnm-table  at  which  plaintiff's  son  was  injured  is  not  admissible  in 
an  action  to  recover  for  damages  for  injuries  sustained  by  such  son  from  a 
turn-table,  unless  defendant  is  shown  to  have  had  knowledge  of  such 
accidents. 

Ikjuries  to  Plaintiit's  Son  —  Measure  of  Damages.  —  In  an  action  by 
a  father  against  one  by  whose  turn-table  it  is  claimed  the  plaintiff 's  son 
was  injured,  the  father  cannot  recover  the  value  of  his  own  services  as  a 
nurse  to  his  son,  and  his  earnings  as  agent  of  a  publishing  company. 

Former  Judgment,  when  Inadmissible.  —  In  an  action  by  a  father  to 
recover  damages  occasioned  by  the  injury  of  his  minor  son  through  th« 
negligence  of  the  defendants,  a  judgment  in  favor  of  the  son  for  his  dam< 
ages  resulting  from  the  same  accident  is  inadmissible.  Such  judgment 
is  res  inter  alios  acta. 

BviDKNCE.  —  Custom  of  Well-regulated  Railroads  in  Reference  to 
Locking  and  Guarding  their  Turn-tables  may  be  received  in  evi- 
dence in  an  action  for  injuries  occasioned  by  leaving  a  turn-table  un< 
guarded,  especially  if  the  plaintiff  had  undertaken  to  prove  that  one 
railroad  did  in  fact  lock  its  turn-table. 

BtIDSNCE  A3  TO   WHETHER   PLAINTIFF  THOUGHT   It   POSSIBLE   that  his  child 

oould  have  visited  a  turn-table  without  his  knowledge  is  properly  re- 
jected in  an  action  to  recover  damages  for  injuries  to  one  of  the  plaintiff's 
children  from  an  unguarded  turn-table. 
CSoHFLiCT  OF  Laws.  —  If  an  Injury  is  Suffered  in  One  State,  and  an 
Action  is  Brought  in  Another  for  damages  resulting  therefrom,  the 
law  of  the  former  state,  whether  statutory  or  otherwise,  determines  th» 
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plaintiff's  right  to  recover.  If  an  action  could  not  have  been  sustained 
in  the  state  where  the  injury  was  suffered,  none  is  maintaiaable  ebe- 
where. 

Question  for  Jurt.  —  Whethkb  a  Child's  Capacity  was  Such  that  Hi 
MIGHT  BK  Chargeable  with  Contributory  Negligence  is  properly 
left  to  the  jury,  when  he  was  not  so  young  as  to  require  the  judge  to  say 
that  he  could  not  contribute  to  his  injury,  nor  so  old  that  the  presump- 
tion must  exist,  la  the  absence  of  evidence  to  the  contrary,  that  he  must 
suffer  the  consequences  of  his  own  neglect. 

Contributory  Negligence.  — Evidence  as  to  Caution,  Prudence,  Reck- 
lessness, OR  Impetuosity  of  a  Boy  is  Inadmissible  to  excuse  his  con- 
tributory negligence. 

Practice.  —  On  Motion  for  a  New  Trial,  Evidence  will  not  be  Re- 
ceived to  Show  that  a  Juror  had  Formed  an  Opinion  before  bearing 
the  case. 

/.  S.  R.  Thormon,  and  Bigby  and  Dorsey,  for  the  appellant 
Duncan  and  Sanders,  contra. 

Simpson,  C.  J.  In  this  action  the  plaintifif  sought  to  recover 
damages  for  injuries  inflicted  upon  his  son,  a  boy  of  tender 
years,  by  negligence  of  the  defendant  corporation,  as  alleged. 
The  injury  complained  of  was  done  in  North  Carolina,  county 
of  Henderson,  at  a  turn-table  of  defendant.  The  defense,  1. 
Denied  the  negligence;  and  2.  Relied  on  contributory  negli- 
gence on  the  part  of  the  child.  The  verdict  was  for  the  de- 
fendant, and  the  plaintifif  has  appealed  upon  thirty  exceptions. 

These  exceptions,  or  at  least  so  many  of  them  as  riaise  ques- 
tions for  our  consideration,  may  be  grouped  under  four  heads, 
as  follows:  1.  Those  that  complain  of  error  in  the  circuit 
judge's  ruling  upon  the  competency  of  certain  testimony 
offered,  embracing  exceptions  from  one  to  thirteen,  inclusive; 
2.  Those  that  complain  that  his  honor  refused  to  charge,  with- 
out qualification,  certain  requests  of  plaintiff,  embracing  ex- 
ceptions 17,  18,  19,  20,  and  21;  3.  Those  complaining  of  his 
honor's  charge  and  refusal  to  charge  in  reference  to  the  appli- 
cation of  the  law  of  North  Carolina  in  a  case  of  this  kind,  — 
exceptions  22,  23,  and  26;  and  4.  Those  complaining  of  his 
honor's  charge  that  the  age  and  intelligence  of  the  boy  were 
the  tests  of  his  capacity  to  commit  contributory  negligence, 
excluding  questions  of  prudence,  childish  propensities,  and 
impulses. 

Under  the  first  group  we  find  the  first  allegation  of  error  to 
be,  that  his  honor  allowed  one  Dr.  Allen  to  testify  "  that  he 
thought  the  boy  did  not  act  prudently  in  going  on  the  turn- 
table."    In  turning  to  the  brief,  folio  21,  it  will  be  seen  that 
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his  honor  excluded  this  testimony.  Upon  its  being  offered,  the 
plaintiff  objected,  and  after  discussion  the  objection  was  sus- 
tained. The  second  allegation  is,  that  his  honor  erroneously 
excluded  the  testimony  of  one  Crossby  as  to  the  judgment  and 
discretion  of  the  boy,  especially  as  to  danger.  His  honor  ex- 
cluded this  testimony,  upon  the  ground  that  the  only  pertinent 
inquiry  upon  this  subject  was  as  to  the  capacity  and  intelli- 
gence of  the  boy,  his  capacity  to  know  and  understand  the 
danger,  and  not  as  to  his  prudence  or  recklessness  in  encoun- 
tering it.  We  think  his  honor  was  right  in  his  ruling  here, 
for  reasons  to  be  given  under  the  discussion  of  the  fourth  and 
last  group  of  exceptions,  which  involve  substantially  the  same 
principle.  The  third  allegation  of  error  is  the  same  in  sub- 
stance as  the  second. 

The  fourth  complains  that  his  honor  excluded  the  testimony 
of  Mrs.  McConnell  of  former  accidents  upon  the  turn-table. 
This  testimony  was  excluded  unless  knowledge  of  said  acci- 
dents was  first  brought  home  to  the  defendant,  which  was  not 
done.  One  important  rule  of  evidence  is,  that  testimony,  to  be 
competent,  must  be  pertinent  to  the  issue.  The  issue  here  was 
negligence.  We  do  not  see  how  former  accidents  happening 
at  this  turn-table  could  be  pertinent  to  said  issue,  in  the  ab- 
sence of  all  knowledge  thereof  by  the  defendant. 

The  fifth  objects  to  the  exclusion  of  Charles  C.  Haskell's 
testimony  as  to  the  monthly  earnings  of  the  plaintiff.  The 
plaintiff  at  the  time  his  son  was  injured  was  in  the  employ- 
ment of  the  Henry  Hill  Publishing  Company  as  agent  for  the 
sale  of  books,  and  the  testimony  of  Haskell  was  intended  to 
show  how  much  he  earned  monthly  at  this  business,  the  plaintiff 
claiming  that  he  should  recover  from  the  defendant  the  value 
of  his  son's  services,  the  value  of  his  own  services  as  a  nurse 
to  his  son,  and  his  monthly  earnings  as  agent  of  the  publish- 
ing company,  which  he  alleged  that  he  lost  in  consequence  of 
being  compelled  to  nurse  and  attend  to  his  son  while  injured, 
or  at  least  the  difference  between  what  he  could  have  earned 
and  the  amount  of  four  hundred  dollars,  which  it  seems  he 
paid  some  one  to  attend  to  his  agency.  This  latter  item  his 
honor  ruled  out,  and  therefore  excluded  the  testimony  of  Has- 
kell upon  this  point,  saying,  however,  "  that  if  the  plaintiff 
could  recover  for  his  loss  of  time  in  his  agency,  it  could  not 
be  speculative  and  uncertain  wages,  but  must  be  contract 
wages,"  of  which  there  was  no  evidence  in  the  case. 

We  think  the  general  rule  in  cases  of  this  kind  is  that  of 
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master  and  servant,  which  would  include  necessary  expenses 
of  medical  attention,  nursing,  etc.,  and  the  services  of  the  in- 
jured party.  His  honor  seemed  inclined  to  extend  this  rul<» 
here  in  view  of  the  fact  that  it  was  proper  that  the  father 
should  become  the  nurse  of  his  injured  boy,  and  if  contract 
monthly  wages  had  been  lost  by  the  father,  under  his  honor's 
ruling  they  might  have  been  proved,  but  speculative  and  alto- 
gether uncertain  earnings  he  excluded.  We  think  his  honor 
was  as  liberal  to  the  plaintiff  as  the  law  allowed.  The  sixth 
is  the  same  in  substance  as  the  fifth. 

7.  There  had  been  a  previous  action  on  account  of  this  in- 
jury in  behalf  of  the  boy,  the  plaintiff  here,  his  father  being 
his  guardian  ad  litem,  which  resulted  in  a  verdict  of  five  thou- 
sand dollars  for  the  plaintiff.  The  record  in  said  case  was 
ofiered  here  by  the  plaintiff;  it  was  excluded,  and  this  is  the 
ground  of  the  seventh  allegation  of  error.  The  rule  of  evi- 
dence, supra,  which  requires  that  the  testimony  ofiered  in  a 
case  should  be  pertinent  to  the  issue,  we  think  excluded  this 
record.  It  was  res  inter  alios  acta,  and  had  no  application  or 
pertinency  to  the  case  in  hand,  and  therefore  his  honor's  rui- 
ng was  correct. 

The  eighth  complains  of  the  exclusion  of  certain  questions 
to  witness  Grambling  tending  to  show  enmity  between  him 
and  the  plaintiff.  We  do  not  find  in  the  brief  that  these  ques- 
tions were  excluded;  on  the  contrary,  Grambling  seems  to 
have  testified  fully,  and  without  objection. 

The  ninth  complains  of  the  admission  of  testimony  from 
Divine,  Bass,  and  Bernard  as  to  customs  of  well-regulated 
railroads  in  reference  to  locking  and  guarding  their  turn- 
tables. His  honor  admitted  this  testimony,  saying,  in  sub- 
stance, at  the  same  time,  that  while  it  was  no  defense  to  say 
that  other  railroads  did  the  same  thing,  inasmuch  as  railroads 
have  no  right  to  make  rules  of  negligence,  yet  the  question 
being  one  of  negligence,  this  fact  might  be  an  element  in  that 
question,  especially  in  this  case,  where  the  plaintiff  had  un- 
dertaken to  prove  that  one  railroad  company  did  in  fact  lock 
its  turn-table.  And  in  reply  to  this  testimony  he  held  it  com- 
petent.    With  this  qualification,  there  was  no  error. 

The  tenth,  eleventh,  twelfth,  and  thirteenth  complain  that 
his  honor  refused  to  permit  the  plaintiff  to  testify  whether  he 
thought  it  possible  that  his  children  could  have  visited  the 
turn-table  without  his  knowledge;  whether  his  children  had 
mentioned  to  him  of  any  such  visit;  when  was  the  first  time 
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he  had  heard  of  such  visit,  and  whether,  if  they  had  visited 
said  turn-table  before  the  evening  of  the  accident,  he  or  his 
wife  would  have  known  it.  These  questions  were  properly 
excluded,  as  they  mostly  called  for  opinions,  hearsay,  and  in- 
ferences, none  of  which,  under  the  rules  of  evidence,  were  ad- 
missible from  the  witness.  The  testimony  of  witnesses,  as  a 
general  rule,  is  confined  to  facts,  with  some  exceptions,  not 
applicable,  however,  here. 

The  fourteenth  is  the  same  in  substance  as  the  second  and 
third,  supra. 

This  brings  us  to  the  second  group  of  exceptions,  in  which 
complaint  is  made  that  his  honor  charged  the  requests  of 
plaintiff  made  in  several  forms:  "That  children  of  tender 
years  could  only  be  held  responsible  for  contributory  negli- 
gence according  to  their  age,  capacity,  and  development,"  as 
good  law,  unless  the  jury  came  to  the  conclusion  that  the  law 
of  North  Carolina  fixed  an  age  at  which  they  were  to  be  held 
responsible  as  adults.  The  appellant  objects  to  the  qualifica- 
tion and  proviso  as  to  the  North  Carolina  law.  In  other  words, 
these  exceptions  complain  that  his  honor  held  that  the  North 
Carolina  law  was  applicable  to  the  case,  and  if  that  law  had 
modified  the  common  law,  it  should  control  the  jury.  This 
question  is  the  same  as  that  involved  in  the  third  group  of  ex- 
ceptions. So  that,  without  stating  the  exceptions  seriatim  in 
either  of  these  groups,  we  will  now  consider  this  single  ques- 
tion, upon  which  they  all  depend. 

His  honor  held  that  in  one  sense  all  law  in  North  Carolina, 
as  well  as  in  this  state,  was  statute  law,  inasmuch  as  the  body 
of  the  common  law  had  been  adopted  by  statute  in  both;  but 
independent  of  this,  that  the  decisions  of  the  highest  tribunal 
in  North  Carolina  constituted  the  law  there,  just  as  much  as 
if  enacted  by  the  legislature,  and  therefore  it  made  no  differ- 
ence in  this  case  how  it  had  been  declared  law  in  North  Caro- 
lina that  children  of  a  certain  age  should  be  regarded  legally 
capable  of  contributory  negligence,  yet  if  such  a  law  had  been 
announced,  either  by  decisions  in  the  court  of  last  resort  or  by 
act  of  legislation,  it  was  the  law  of  the  case  then  before  the 
court,  although  it  might  be  contrary  to  law  of  South  Carolina. 
We  think  his  honor's  ruling  upon  this  subject  was  correct. 
The  cause  of  action  arose  in  North  Carolina.  The  injury  was 
inflicted  there,  and  if  the  parties  had  remained  in  that  state,  t 
and  brought  action  there,  they  would  have  been  compelled  to  ? 
stand  or  fall  by  the  law  there.     And  we  cannot  see,  upon  prin-  ' 
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ciple,  how  stepping  over  the  line  could  give  the  plaintiff  a  new 
and  altogether  enlarged  cause  of  action, — in  fact,  a  cause  of 
action  which  he  did  not  have  before,  and  therefore  which  he 
could  not  have  enforced  in  the  tribunals  having  jurisdiction 
of  the  matter  at  its  origin.  All  this  is  upon  the  assumption 
that  the  injured  boy  was  over  the  age  fixed  by  the  law  of  North 
Carolina,  and  that  he  contributed  to  his  own  injury.  In  such 
a  case,  the  plaintiff  would  have  had  no  cause  of  action  in  North 
Carolina,  and  having  no  "teause  in  North  Carolina,  where  the 
injury  was  inflicted,  he  could  have  none  here:  See  cases  of 
Atlanta  etc.  R.  R.  Co.  v.  Tanner,  68  Ga.  384;  Atchison  etc.  R.  R. 
Co.  V.  Moore,  29  Kan.  642  (452). 

His  honor  charged  generally  that  the  test  of  the  boy's  ca- 
pacity for  contributory  negligence  was  his  age,  his  intelligence, 
his  ability  to  know  his  surroundings,  and  the  danger  of  what 
he  was  doing  with  the  turn-table;  and  if  the  jury  found  as 
matter  of  fact  that  that  boy  had  sufficient  intelligence,  etc.,  to 
know  and  understand  these  things,  all  of  which  was  for  them, 
that  then  he  would  assume  to  charge  that  such  one  was  sub- 
ject to  the  rules  of  ordinary  care  and  diligence,  and  failing  to 
exercise  the  same  would  defeat  the  right  of  the  plaintiff  to  re- 
cover here,  if  he  contributed  to  his  injury.  This  general 
charge  is  made  the  cause  of  the  exceptions  embraced  in  the 
fourth  group,  supra.  The  injured  boy  does  not  seem  to  have 
been  so  young  as  to  have  required  the  judge  to  say  that  he 
could  not  contribute  to  his  injury.  Nor  was  he  of  that  age 
where  the  presumption  would  necessarily  arise  in  the  absence 
of  testimony  to  the  contrary  that  he  could.  Under  these  cir- 
cumstances his  honor  left  the  question  very  properly  to  the 
jury,  resting  it  upon  the  intelligence  and  capacity  of  the  boy, 
as  was  done  in  the  former  case  of  Edgar  Bridger  against  this 
defendant;  provided,  however,  that  the  North  Carolina  law 
did  not  establish  a  different  principle  by  fixing  a  certain  age, 
which  the  judge  also  left  to  the  jury,  with  a  very  strong  in- 
timation that  it  had  not,  of  which  of  course  the  appellant  has 
no  cause  of  complaint.  We  find  uo  warrant  of  law  which 
would  have  authorized  the  judge  to  extend  the  principle  so  as 
to  have  allowed  testimony  as  to  the  caution,  prudence,  reck- 
lessness, or  impetuosity  of  the  boy  as  an  excuse  for  contribu- 
tory negligence,  notwithstanding  his  intelligence  and  capacity 
should  have  taught  him  better.  Wa  do  not  think  the  cases 
cited  and  relied  on  by  appellant  controvert  this  principle. 

The  fifteenth  exception  complains  that  his  honor,  on  the 
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motion  for  new  trial,  refused  to  allow  testimony  to  show  that  a 
juror  had  formed  an  opinion  before  hearing  the  case.  We  think 
his  honor's  ruling  here  is  sustained  by  the  principles  laid  down 
in  the  cases  referred  to  by  the  respondent,  to  wit:  McCarty  v. 
McCarty,  4  Rich.  594;  Pulaski  &  Co.  v.  Ward  &  Co.,  2  Id.  122; 
Josey  V.  Railroad  Co.,  12  Id.  136. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the  cir- 
cuit court  be  affirmed.  

Negligence  —  When  and  when  not  a  Qcestion  foe  thb  Jvkx:  See 
Arnold  v.  Pennsylvania  R.  R.  Co.,  115  Pa.  St.  135;  2  Am.  St.  Rep.  542,  and 
the  numerous  cases  collected  iu  note  545,  546;  West  Mahanoy  Township  v. 
Watson,  116  Pa.  St.  344;  2  Am.  St.  Rep.  604,  and  note  607,  608;  Wabash  etc. 
B'y  Co.  V.  Locke,  112  Ind.  404;  2  Am.  St.  Rep.  193;  South  Side  P.  R'y  Co.  v. 
Trich,  117  Pa.  St.  390;  2  Am.  St.  Rop.  672;  Wallace  v.  Western  N.  G.  R.  R. 
Co.,  98  N.  C.  494;  2  Am.  St.  Rep.  846,  and  note  349;  Reagan  v.  St.  Louis  etc. 
R'y  Co.,  93  Mo.  348;  3  Am.  St.  Rep.  542;  Indianapolis  etc.  R'y  Co.  v.  Watson, 
114  Ind.  20;  5  Am.  St.  Rep.  578;  Alabama  G.  S.  R.  R.  Co.  v.  Arnold,  84  Ala. 
159;  5  Am.  St.  Rep.  354;  See/eld  v.  Chicago  etc.  R.  R.  Co.,  70  Wis.  216;  5  Am. 
St.  Rep.  168,  and  cases  collected  in  note  174;  Selinas  v.  Vermont  S.  Agr. 
Soc,  60  Vt.  249;  6  Am.  St.  Rep.  114;  Nugent  v.  BosUm  etc  R.  R.  Co.,  80  Me. 
62;  6  Am.  St.  Rep.  151;  Delaware  etc.  R.  R.  Co.  v.  Cadow,  120  Pa.  St.  559; 
6  Am.  St.  R.jp.  730;  Schmidt  v.  McGill,  120  Pa.  St.  405;  6  Am.  St.  Rep.  713; 
Woodxoard  v.  Shu.npp,  120  Pa.  St.  458;  6  Am.  St.  Rep.  716;  City  R'y  Co.  v. 
Lee,  .50  N.  J.  L.  435;  7  Am.  St.  Rep.  798,  and  note  801,  802;  Harris  v.  To^m- 
ship  of  Clinton,  64  Mich.  447;  8  Am.  St.  Rep.  842,  and  note  849,  850;  Myn- 
fling  V.  Detroit  etc.  R.  R.  Co.,  64  Mich.  93;  8  Am.  St.  Rep.  804,  and  note  813; 
JJunterv.  Cooperstown  etc.  R.  R.  Co.,  112  N.  Y.  371;  8  Am.  St.  Rep.  752; 
Rolaeth  v.  Smith,  38  Mian.  14;  8  Am.  St.  Rep.  637,  and  note  639;  Baltimore 
etc.  R.  R.  Co.  V.  Kane,  69  Md.  11;  9  Am.  St.  Rep.  387;  Dickson  v.  Hollister, 
123  Pa.  St.  421;  10  Am.  St.  Rep.  533;  East  Line  etc.  R.  R.  Co.  v.  Scott,  71 
Tex.  703;  10  Am.  St.  Rep.  804,  and  note  812;  Parsons  v.  New  York  etc. 
R.  R.  Co.,  113  N.  Y.  3.55;  10  Am.  St.  Rep.  451;  Henry  v.  Sioux  City  etc.  R.  R. 
Co.,  75  Iowa,  84;  9  Am.  St.  Rep.  457,  and  note  461;  Cincinnati  etc.  R.  R.  Co. 
V.  McMullen,  117  Ind.  439;  10  Am.  St.  Rep.  67;  Chicago  etc.  R'y  Co.  v.  Robin- 
ton,  127  111.  9;  11  Am.  St.  Rep.  87;  Village  of  J.  v.  Chapman,  127  111.  438; 
II  Am.  St.  Rep.  136;  Kiilian  v.  Augusta  etc.  R.  R.  Co.,  79  Ga.  234;  11  Am. 
St.  Rep.  410;  Connolly  v.  Knickerbocker  Ice  Co.,  114  N.  Y.  104;  11  Am.  St. 
Rep.  617;  Durbin  v.  Oregon  etc.  R.  R.  dk  Nav.  Co.,  17  Or.  5;  11  Am.  St. 
Kep.  778. 

Negligence  of  Child.  —  Whether  a  child  used  such  care  in  crossing  a 
railroad  track  and  in  ascertaining  the  danger  that  attended  his  act  as  would 
be  incumbent  upon  one  of  his  age,  is  a  question  of  fact  for  the  jury:  Houston 
etc.  R'y  Co.  v.  Boozer,  70  Tex.  530;  8  Am.  St.  Rep.  615;  Eswin  v.  St.  Louia 
etc.  R'y  Co.,  96  Mo.  290. 

Contributors'  Negligence  of  a  Parent  will  not  defeat  a  recovery  for 
injuries  to  a  child,  if  the  child  was  using  all  the  care  which  the  occasion  re- 
quired: Chicago  etc.  R'y  Co.  v.  Robimon,  127  111.  9;  11  Am.  St.  Rep.  87,  and 
note  90.  A  child  of  immature  age  is  not  held  to  any  greater  degree  of  care 
than  might  reasonably  be  expected  of  one  of  his  age:  Moebus  v.  Herrmann,  103 
N.  Y.  349;  2  Am.  St.  Rep.  440;  Houston  etc.  R'y  Co.  v.  Boozer,  70  Tex.  530; 
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8  Am.  St.  Rep.  615;  compare  Schwenk  v.  Kehler,  122  Pa.  St.  67;  9  Am.  St. 
Rep.  70,  and  note  74;  compare  Kerr  v.  Minnesota  etc.  Ass'n,  39  Minn.  174;  12 
Am.  St.  Rep.  631,  and  note 

Contributory  Nbqligenob,  Instances  of  What  is:  See  note  to  Colum- 
bus etc.  E'y  Co.  v.  Bridges,  11  Am.  St.  Rep.  66;  Durbin  v.  Oregon  R.  R.  <fe 
Nav.  Co.,  11  Id.  786;  note  to  Virginia  etc.  R'y  Co.  v.  White,  10  Id.  882;  note 
to  Harris  v.  TovonsMp  of  Clinton,  8  Id.  850,  851;  Brooks  v.  Taylor,  65  Mich. 
208;  Palmer  v.  Pennsylvania  Co.,  Ill  N.  Y.  488;  Strand  v.  Chicago  etc.  R'y 
Co.,  64  Mich.  216;  Heaney  v.  Long  Island  etc.  R.  R.  Co.,  112  N.  Y.  122^  Es- 
win  V.  St.  Louis  etc.  R'y  Co.,  96  Mo.  290;  Patee  v.  Adams,  37  Kan.  133;  Tilley 
V.  St.  Lotus  etc.  R'y  Co.,  49  Ark.  535;  and  for  instance  of  what  is  not  con- 
tribntory  negligence,  see  Powers  v.  Craig,  22  Neb.  621. 

Conflict  of  Laws.  —  An  action  of  tort  for  an  injury  to  a  person  or  his 
property  cannot  be  maintained  unless  the  act  which  causes  the  injury  was 
punishable  or  actionable  by  the  law  of  the  place  where  it  was  committed: 
Carter  v.  Ooode,  60  Ark.  155;  compare  note  to  Buckles  v.  EUers,  37  Am.  Rep. 
160-162. 


State  v.  Byrd 

r28  South  Carolina,  18.J 

Criminal  Law  —  Perjury.  —  In  charging  perjury  under  the  South  Carolin 
statute,  it  is  not  necessary  to  allege  that  the  false  swearing  was  materian 
to  the  issue.  It  is  sufficient  to  aver  that  the  oath  was  required  by  law, 
administered  by  one  authorized  to  do  so,  and  that  it  was  willfully  and 
knowingly  false,  and  when  its  materiality  is  not  alleged  it  need  not  bi 
proved. 

Criminal  Law  —  Evidence.  — Where  the  question  of  the  location  of  a  dN 
fendant  at  a  particular  time  materially  affects  his  guilt  or  innocenca 
evidence  as  to  that  question  is  admissible. 

Criminal  Law  —  Perjury.  —  Indictment  for  perjury  is  not  defective  be 
cause  it  does  not  charge  that  the  proceeding  in  which  the  crime  wan 
committed,  before  a  trial  justice,  "was  commenced  on  information  unde* 
oath. " 

James  P.  Carey,  for  the  appellant. 

/.  L.  Orr,  contra. 

McGowAN,  J.  The  defendant  was  indicted  for  perjury. 
The  indictment  contained  two  counts.  The  first  charged 
that  the  said  Albert  Byrd,  being  sworn  as  aforesaid  (before 
John  R.  Gossett,  Esq.,  trial  justice),  not  having  the  fear  of 
God,  etc.,  "then  and  there,  upon  his  oath  aforesaid,  before  the 
said  John  R.  Gossett,  Esq.,  upon  a  certain  trial,  entitled  '  The 
State  against  Albert  Byrd.  Offense:  Refusal  to  work  the 
roads,' — falsely,  corruptly,  knowingly,  willfully,  and  malicious- 
ly did  say,  depose,  swear,  and  give  information  (amongst  other 
things),  in  substance  and  to  the  effect  following,  that  is  to 
Bay,  this  informant  (meaning  the  said  Albert  Byrd),  upon  bia 
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oath,  sayeth:  'I  did  not  go  in  opposite  direction  from  Green- 
ville on  the  morning  of  the  14th  of  August.  I  started  to 
Greenville  on  the  morning  of  14th,  between  seven  and  eight 
o'clock,'  whereas,  in  truth  and  in  fact,  the  said  Albert  Byrd 
did,  on  the  morning  of  the  fourteenth  day  of  August,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  eighty-five, 
go  in  an  opposite  direction  from  Greenville,  and  did  not  start 
to  Greenville  on  the  said  morning,  etc., — contrary  to  the  form 
of  the  statute  in  such  case  made,  etc." 

The  second  count  charged:  "That  upon  the  hearing  of  the 
trial  before  the  said  John  R.  Gossett,  Esq.,  as  aforesaid,  it  be- 
came and  was  a  material  question  whether  the  said  Albert 
Byrd  was  exempt  from  road  duty  by  reason  of  his  absence  to 
Greenville  on  the  morning  of  14th  of  August,  1885,  and  the 
continuation  of  such  absence  during  the  remainder  of  said 
day,  the  jurors  aforesaid  do  say  that  the  said  Albert  Byrd,  on 
the  nineteenth  day,  etc.,  before  the  said  John  R.  Gossett,  Esq., 
by  his  own  act  and  consent,  and  of  his  own  wicked  and  cor- 
rupt mind,  in  manner  and  form  aforesaid,  falsely,  wickedly, 
willfully,  and  corruptly  did  commit  willful  and  corrupt  perjury, 
to  the  evil  and  pernicious  example  of  all  others  in  like  case 
offending,  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  and  dignity  of  the  state 
aforesaid,"  etc. 

The  judge  held  that  the  defendant  was  indicted  under  our 
acts  of  assembly,  and  charged  the  jury  that  the  only  inquiry 
for  them  was,  whether  the  defendant  "knowingly  and  willfully 
swore  falsely  before  an  officer  required  by  law  to  administer 
oaths.  Did  he  swear  falsely  in  the  way  in  which  the  trial  jus- 
tice says  he  did,  and  the  way  in  which  the  indictment  charges? 
If  he  did,  the  case  is  made  out;  if  he  did  not,  the  case  is  not 
made  out,  and  he  is  not  guilty,"  etc.  The  jury  found  the  de- 
fendant guilty,  and  he  appeals  to  this  court  upon  the  following 
grounds:  — 

"1.  Because  the  circuit  judge  erred  m  refusing  to  charge 
Hhat  if  the  jury  believed,  from  the  testimony,  that  the  defend- 
ant in  good  faith  attended  the  United  States  court  on  August 
14,  18P5,  to  answer  there  for  a  criminal  charge,  the  particular 
direction  which  he  started  or  the  particular  hour  is  immaterial, 
and  they  should  acquit  him.' 

"2.  Because  the  judge  erred  in  instructing  the  jury  that  the 
defendant  was  not  indicted  under  the  common  law,  but  under 
our  acts  of  assembly. 
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"3.  Because  the  judge  erred  in  instructing  the  jury  that  the 
only  inquiry  for  them  was,  Has  the  defendant  knowingly  and 
willfully  sworn  falsely  before  an  officer  required  by  law  to  ad- 
minister oaths? — whereas  heshould  havequalified  said  instruc- 
tion by  stating  that  the  facts  sworn  to  must  be  material  to  the 
issue  pending  before  the  said  officer. 

"4.  Because  his  honor  erred  in  overruling  the  defendant's 
motion  in  arrest  of  judgment,  on  the  following  grounds:  1.  That 
the  indictment  is  fatally  defective,  in  that  it  does  not  allege 
that  the  proceeding  before  the  trial  justice  was  commenced  on 
information  under  oath;  2.  That  the  indictment  does  not  state 
an  offense  under  the  law." 

It  appears,  from  the  request  to  charge,  and  the  exceptions,  aa 
well  as  from  the  grounds  taken  in  arrest  of  judgment,  that  the 
real  complaint  of  the  defendant  is,  that  the  conviction  was  error, 
for  the  reason  that  his  sworn  statement  in  the  proceedings 
against  him  for  not  working  on  the  road  as  to  his  starting  that 
morning  in  the  direction  of  Greenville,  and  at  an  early  hour, 
was  immaterial  to  the  issue  then  being  tried,  as  to  whether  he 
was  exempt  that  day  from  working  the  roads;  that  even  if  the 
statement  was,  as  alleged,  false,  he  might  still  have  gone  to 
Greenville,  and  therefore  the  testimony,  although  false,  was 
not  sufficient  to  support  a  conviction  for  perjury.  Possibly 
the  statement  that  he  left  that  morning  at  an  early  hour  in 
the  direction  of  Greenville,  taken  alone,  might  not  be  suffi- 
cient to  establish  conclusively  the  fact  that  he  went  to  Green- 
ville that  day  so  as  to  excuse  him  from  road  duty;  but  it 
seems  to  us  that  the  statement  was  made  for  that  purpose, 
and  it  certainly  tended  in  that  way,  and  was  sworn  evidence 
calculated  to  disprove  the  charge  as  to  his  refusal  to  work  on 
the  roads.  We  do  not  think  that  this  false  testimony  can  ba 
said  to  have  been  entirely  immaterial  to  the  question  in  issue. 
The  second  count  in  the  indictment  charged  expressly  that 
the  oath  in  the  proceedings  for  default  in  not  working  the 
roads  affected  the  material  question,  whether  the  said  defend- 
ant was  exempt  from  road  duty  by  reason  of  his  absence  at 
Greenville.  But  it  is  not  in  express  terms  so  alleged  in  the 
first  count;  and  as  the  presiding  judge  held  that  the  defend- 
ant was  indicted  under  our  acts  of  the  general  assembly,  and 
limited  his  charge  to  that  view,  we  think  the  defendant  is  en- 
titled to  have  the  inquiry  on  appeal  confined  to  the  first  count, 
which  manifestly  was  intended  to  charge  the  statutory  offense. 

There  can  be  no  doubt  that  perjury  was  always  an  offense  at 
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the  common  law.  Hawkins  defined  it  as  follows:  "Perjury, 
by  the  common  law,  seemeth  to  be  a  willful  false  oath  by  one 
who,  being  lawfully  required  to  depose  the  truth  in  any  pro- 
ceeding in  a  course  of  justice,  swears  absolutely  in  a  matter  of 
some  consequence  to  the  point  in  question,  whether  he  be  be- 
lieved or  not,"  etc.:  2  Bishop's  Criminal  Law,  sec.  1015,  and 
notes.  It  seems  to  have  been  necessary  that  it  should  appear 
on  the  face  of  the  indictment  that  the  false  oath  was  material, 
or,  as  Hawkins  puts  it,  "a  matter  of  some  consequence  to  the 
point  in  question."  If  the  materiality  was  expressly  averred 
in  the  indictment,  it  was  necessary  to  prove  it.  But  it  was 
not  necessar}'  that  it  should  be  expressly  alleged,  if  it  other- 
wise appeared  that  the  words  were  material,  "  either  by  the 
context  of  the  indictment  or  by  their  own  import":  State  v. 
Ilayward,  1  Nott  &  McC.  553.  It  was  held  that,  to  be  mate- 
rial, it  was  not  necessary  that  the  testimony  should  be  of  itself 
sufficient  to  produce  the  wrong  result,  but  it  was  enough  if  it 
was  a  part  or  link  in  a  chain  of  evidence  tending  to  that  end: 
2  Bishop's  Criminal  Law,  sec.  1032,  and  authorities. 

But  in  1833  the  legislature  of  this  state  passed  an  "act  con- 
cerning perjury,"  which  (re-enacted  as  section  2534  of  the 
General  Statutes)  provides  as  follows:  "Whoever  shall  will- 
fully and  knowingly  swear  falsely,  in  taking  any  oath  required 
by  law,  and  administered  by  any  person  directed  or  permitted 
by  law  to  administer  such  oath,  shall  be  deemed  guilty  of  per- 
jury, and,  on  conviction,  incur  the  pains  and  penalties  of  that 
offense,"  It  will  be  observed  that  there  is  nothing  in  this  act 
as  to  the  necessity  that  the  false  swearing  denounced  should 
be  material  to  the  issue  in  a  judicial  proceeding.  The  only 
requirements  are,  that  the  oath  shall  be  required  by  law,  ad- 
ministered by  one  authorized  to  do  so,  and  that  it  was  will- 
fully and  knowingly  false.  The  judge  read  this  law  to  the 
jury,  and  charged  accordingly.  The  jury  rendered  a  verdict 
of  guilty,  and  that  must  be  taken  as  conclusive  of  the  fact 
that,  in  the  matter  indicated,  the  defendant  swore  falsely, 
"willfully,  and  knowingly." 

We  do  not  see  that  the  indictment  under  the  statute  was 
fatally  defective  because  it  did  not  charge  that  the  proceeding 
before  the  trial  justice  "  was  commenced  on  information  under 
oath."  Express  power  is  given  to  all  trial  justices  to  ad- 
minister any  oath  authorized  or  required  by  law  to  be  taken, 
and  not  directed  to  be  administered  by  another  authority: 
Gen.  Stats.,  sec.  847.     "  The  indictment  need  not  allege  that 
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the  court  at  which  the  oath  was  taken  had  jurisdiction  of  the 
eubject-matter  of  the  suit;  it  is  sufficient  to  allege  that  the  ac- 
tion to  which  the  discount  was  set  up  was  by  summary  pro- 
cess": State  V.  Farrow,  10  Rich.  165. 

This  case  is  not  altogether  analogous  to  that  of  State  v. 
Kennerly,  10  Rich.  154,  cited  and  relied  on  by  the  defend- 
ant's counsel.  In  that  case  there  was  in  reality  no  indictment 
under  the  statute;  both  counts  were  held  to  charge  perjury 
at  common  law,  while  in  this  the  first  count  charged  clearly 
the  offense  created  by  the  statute.  In  the  case  of  Kennerly, 
Judge  Wardlaw,  in  delivering  the  judgment,  said:  ''Either 
count  sufficiently  charges  a  common-law  perjury,  and  the  con- 
clusion cont.  form.  slat,  may  be  struck  out  as  surplusage.  But 
the  conviction  under  the  common  law  cannot  be  sustained,  for 
the  jury  were  instructed  that  the  materiality  of  the  matter 
falsely  sworn  to  need  not  be  investigated.  By  the  common 
law  the  oath  must  be  material  to  the  question  depending.  It 
is  not  necessary  that  it  should  be  directly  material  in  sub- 
stance to  the  very  issue  pending,  for  it  may  be  onl}'  circum- 
stantially and  remotely  pertinent;  it  may  only  affect  the  credit 
to  be  given  to  the  witness,  or  serve  to  aid  other  more  impor- 
tant evidence.  If,  however,  it  is  wholly  foreign  to  the  purpose, 
perjury  cannot  grow  out  of  it.  The  attempt  has  been  made  to 
sustain  the  conviction,  without  inquiry  into  materiality,  by  the 
act  of  1833.  That  act  is  supposed  to  have  introduced  a  new 
definition  or  description  of  the  crime  of  perjury,  according  to 
which  it  is  sufficient  to  show  false  swearing  in  an  oath  required 
by  law  and  administered  by  a  competent  person,  and  unneces- 
eary  to  allege  or  prove  the  materiality.  Admitting  this,  the 
-conviction  here  was  wrong,  for  here  the  materiality  is  alleged, 
and  the  allegation,  although  beyond  what  was  necessary,  must 
be  proved,"  etc. 

In  the  case  at  bar  there  was  no  such  allegation  in  the  first 
count,  and  there  was  no  necessity  to  make  proof  of  it.  Be- 
sides, we  cannot  say  that  the  matter  of  the  oath  alleged  to  be 
false  was  wholly  immaterial  to  the  issue  in  which  it  was  made. 

The  judgment  of  this  court  is,  that  the  judgment  of  the 
circuit  court  be  affirmed.        

Perjury.  —  What  constitutes  the  crime,  the  materiality  of  the  matter 
falsely  sworn  to,  and  the  requisites  of  an  indictment  therefor:  See  extended 
note  to  State  v.  Shupe,  85  Am.  Dec.  488-500.  The  general  rule  is,  that  an 
indictment  for  perjury  must  show  the  materiality  of  the  matters  falsely  tes- 
tified to:  State  v.  Cunningham,  116  Ind.  209;  State  v.  Smith,  40  Kan.  631; 
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State  V.  Wilson,  87  Tenn.  693;  Hicks  v.  State,  86  Ala.  30;  People  r.  Ah  Bean, 
77  Cal.  12.  But  a  false  statement  under  oath,  to  be  perjury,  must  have  been 
deliberately  and  willfully  made  with  a  knowledge  that  it  was  false:  Brookin 
V.  State,  27  Tex.  App.  701.  An  information  for  perjury  ia  insufficient,  where 
there  is  no  allegation  that  the  false  statement  was  given  in  any  cause,  mat- 
ter, or  proceeding  before  any  court,  tribunal,  public  body,  or  officer:  State  v. 
Ayer,  40  Kan.  43;  compare  Smith  v.  State,  27  Tex.  App.  50;  Lucas  v.  State, 
27  Id.  322;  State  v.  Murphy,  101  N.  C.  697. 


Finch  v.  Finch. 

(28  South  Caeolina,  164.] 
Executor's  and  Administrator's  Liability  for  Purchases  Madb  at 
Own  Sale.  —  Where  an  executor,  under  directions  in  the  will,  sold  his 
testator's  property,  purchasing  part  of  it  himself,  and  paying  therefor 
in  confederate  money,  which,  together  with  the  money  realized  on  the 
sale,  he  invested  in  confederate  bonds,  which  afterwards  proved  worth- 
less, he  is  liable  to  the  devisees  for  the  amount  of  his  purchase,  especially 
as  he  afterwards  sold  it  for  gold.  The  statute  (sections  1794  and  1795,  Gen- 
eral Statutes  of  South  Carolina)  authorizes  the  executor  to  purchase  at 
his  own  sale,  but  makes  him  liable  for  the  actual  value  of  the  property 
so  bought,  and  requires  him  to  give  a  bond,  with  surety,  to  account  for 
the  purchase-money  of  such  property. 

Stanyarne  Wilson,  for  the  appellants. 
Bomar  and  Simpson,  for  the  respondents. 

McGowAN,  J.  In  1862,  during  the  late  war,  Miles  A.  Finch 
died,  leaving  a  will  which,  among  other  things,  declared,  in  the 
third  clause,  as  follows:  "The  remainder  of  my  estate,  real  and 
personal,  I  desire  my  executor  to  sell  on  such  terms  as  he  may 
think  will  make  it  bring  the  most  money,  collect  my  notes,  all 
of  which,  with  the  cash  on  hand,  I  desire  shall  be  equally  di- 
vided among  all  my  children,  share  and  share  alike."  The 
children  surviving  were  Elizabeth,  Louis  L.,  Leonora  F.,  and 
Louisa  J.  Thereafter,  Elizabeth  and  Leonora  F.  dying  intes- 
tate and  without  issue,  Louis  L.  was  appointed  administrator 
of  their  estates,  and  he,  together  with  the  other  surviving  child, 
Louisa  L.,  instituted  this  proceeding  in  the  court  of  probate 
against  the  defendant,  executor,  for  an  account  and  division  of 
the  estate. 

The  defendant  answered,  that  by  order  of  the  then  ordinary 
of  Spartanburg  County,  he  sold,  on  October  24,  1862,  the  little 
residue  of  the  estate  upon  a  credit  of  twelve  months;  that  the 
sale  bill  amounted  to  $911.36,  which  was  secured  by  good  notes 
(except  $4.50  paid  cash  in  confederate  money),  and  the  notes 


666  Finch  v.  Finch.  [S.  Carolina, 

paid  in  confederate  money  about  October  or  November,  1863; 
that,  under  the  advice  of  counsel  and  the  ordinary,  he  deposited 
the  money  with  the  Confederate  States  agent  at  Columbia,  and 
received  a  "  certificate  of  deposit,"  for  which  confederate  bonds 
were  afterwards  to  be  substituted;  that  this  investment  was 
the  only  one  that  could  be  made  at  that  time,  but  the  certifi- 
cate, without  any  fault  of  his,  became  worthless,  and  that  he 
had  in  his  hands  no  estate  for  which  he  was  accountable. 

The  judge  of  probate  took  the  testimony,  and  found  as  mat- 
ters of  fact  that  the  amount  of  $315.36  of  the  sale  bill  was  for 
articles  purchased  by  the  executor  himself  at  his  own  sale, 
among  which  was  a  bale  of  cotton,  which  he  sold  for  gold  after 
the  war  at  a  high  price;  and  he  also  found  that  the  purchases 
at  the  sale  of  D.  G.  Harris,  $56,  and  of  L.  M.  Gentry,  $8.10, 
making  $64.10,  had  not  been  actually  paid  in  confederate 
money  at  the  time  the  investment  for  the  even  sum  of  $900 
was  made,  but  on  the  contrary,  that  the  executor  advanced 
his  own  confederate  money,  and  collected  these  accounts  in 
good  money  after  the  war.  On  these  facts,  the  probate  judge 
held  that  the  investment  discharged  the  executor  as  to  every- 
thing but  his  own  account  for  purchases,  and  also  those  of 
Harris  and  Gentry,  as  above  stated;  but  for  those,  reduced  ac- 
cording to  the  scale  of  depreciation  of  confederate  money, 
established  by  act  of  the  legislature,  he  held  the  executor 
chargeable,  just  as  if  they  had  been  collected  after  the  war. 
According  to  this  view,  there  was  due  October  8,  1886  (after 
deducting  the  costs),  the  sum  of  $361.46,  which  in  equal  parts 
he  decreed  to  the  children. 

Upon  appeal  by  the  defendant  to  the  court  of  common  pleas, 
Judge  Pressley  held  "  that  the  executor  should  not  have  been 
held  responsible  for  his  own  purchases,  because  he  had  paid 
for  same  in  confederate  securities,"  and  remanded  the  case  to 
the  probate  court  for  the  purpose  of  having  the  statement  re- 
cast in  accordance  with  that  view,  but  confirming  the  decree 
of  the  probate  court  in  all  other  respects.  He  further  ordered 
that  the  appellant,  Benjamin  Finch,  have  judgment  against 
the  respondents  for  the  costs  of  the  appeal. 

From  this  decree  the  plaintiffs  appeal  upon  the  following- 
grounds:  1.  That  his  honor  erred  in  holding  that  defendant 
should  not  be  held  responsible  for  his  own  purchases,  and  in 
not  holding  that  he  should  account  for  them,  as  held  by  the 
probate  judge;  2.  That  he  erred  in  holding  that  he  ever  paid 
for  his  purchases;  3.  That  he  erred  in  charging  the  plaintifis, 
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instead  of  defendant,  with  the  costs  of  the  action;  4.  That  he 
erred  in  allowing  defendant  judgment  for  the  costs  of  the  ap- 
peal to  the  court  of  common  pleas. 

The  relation  between  these  parties  was  that  of  trustee  and 
cestui  que  trust.  The  testator  left  certain  property,  to  be  dis- 
posed of  in  the  manner  directed  by  his  will,  of  which  the  de- 
fendant was  appointed  executor.  The  testator  died  during  the 
war,  when  values  were  much  disturbed,  but  the  will  directed 
that  the  property  should  be  sold  in  the  manner  the  executor 
might  think  best.  He  sold  it  upon  a  credit  of  twelve  months, 
and  for  confederate  prices.  So  far,  the  executor  seems  to  have 
acted  in  accordance  with  the  will;  but  there  was  another  pro- 
vision in  the  will,  —  that  the  whole  estate  should  be  equally 
divided  among  testator's  children.  That  has  not  been  done, 
and  the  children  have  instituted  this  proceeding,  asking  an 
account  from  the  executor;  and  he  claims  that  when  the  sale 
bill  fell  due  he  paid  it  all,  including  his  own  purchases,  in  con- 
federate money,  which  in  turn  was  invested  in  confederate 
securities,  and  as  they  became  worthless,  he  has  nothing  in 
his  hands  to  be  accounted  for,  and  he  should  be  discharged. 

The  extraordinary  financial  condition'of  the  country  during 
the  late  war  has  given  rise  to  many  embarrassing  questions, 
especially  in  reference  to  the  accountability  of  fiduciaries,  who 
had  trust  funds  in  their  hands  at  that  time.  So  far  as  the 
established  principles  of  accountability  would  allow,  the  courts 
have  ever  shown  a  disposition  to  protect  such  trustees  from 
loss,  certainly  where  it  appeared  that  they  had  acted  in  the 
line  of  their  duty  and  in  good  faith.  This  court  has  gone  as 
far  as  equity  and  justice  would  countenance  in  sustaining  in- 
vestments in  confederate  securities  by  fiduciaries;  but,  as  we 
think,  without  ever  overlooking  that  fundamental  principle  of 
accountability,  that  a  trustee  shall  not  be  allowed  to  make 
profit  to  himself  out  of  his  trust.  Such  a  result — forbidden 
under  any  circumstances  —  would  be  still  more  objectionable 
if  allowed  to  arise  out  of  transactions  which  took  place  amidst 
the  general  ruin  of  the  period  referred  to.  One  of  the  rules 
which  seems  to  have  been  adopted  in  such  cases  is,  that  to 
sustain  a  confederate  investment  it  must  appear  that  the 
money  so  alleged  to  have  been  invested  was  at  the  time  ac- 
tually in  the  hands  of  the  trustee,  —  not  irregularly  or  illegally, 
bub  "rightfully"  there;  and  that  it  was  not  available  in  the 
due  course  of  administration  of  his  trust:  See  Koon  v.  Munro, 
11  S.  C.  140,  and  18  Id.  374. 
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The  sale  was  made  during  the  war,  and  the  notes  taken 
with  reference  to  confederate  prices.  We  suppose,  therefore,  it 
was  incumbent  on  the  executor  to  receive  confederate  money 
from  those  purchasers  who  tendered  it  in  payment.  But  we 
do  not  understand  that  it  was  allowable  for  the  executor  to 
charge  himself  with  the  sale  bill  in  a  lump, — really  purchasing 
the  assets  with  his  own  confederate  money,  and  investing  that 
for  the  beneficiaries, — at  the  same  time  keeping  and  collecting 
the  notes  after  the  war.  The  courts  will  not  sustain  on  the 
part  of  a  fiduciary  such  speculative  proceedings;  and  it  was 
upon  this  principle  that  the  purchases  of  Harris  and  Gentry, 
which  were  collected  after  the  war,  were  not  allowed,  but  were 
stricken  from  the  investment  which  purported  to  cover  them. 

Then  what  about  the  purchases  of  the  executor  at  his  own 
Bale  ?  For  many  years  it  was  a  point  much  debated  in  this 
state,  whether  a  trustee  to  sell  could  legally  purchase  at  his 
own  sale,  or  such  attempted  purchase  was  void;  but  it  seems 
to  have  been  finally  settled  that  "while  such  a  sale  was  not 
utterly  void,  it  will  be  set  aside  on  the  application  of  any  one 
interested,  and  that  without  reference  to  the  question  whether 
the  sale  was  fairly  conducted,  or  a  full  and  fair  price  paid": 
See  Black  v.  Childs^  14  S.  C.  312,  and  the  authorities  there 
cited. 

In  reference  to  the  purchase  of  an  executor,  the  law  was 
expressly  declared  by  the  act  of  1839,  and  is  now  contained  in 
sections  1994  and  1995  of  the  General  Statutes,  as  follows:  "It 
shall  be  lawful  for  any  executor  or  administrator  to  become  a 
purchaser  at  the  sale  of  the  estate  of  his  or  her  testator  or  in- 
testate, under  whatsoever  authority  the  said  sales  may  be 
made,  and  the  property  so  purchased  shall  be  vested  in  him  or 
her;  but  he  or  she  shall  be  liable  to  the  parties  interested  for 
the  actual  value  of  the  property  at  the  time  of  the  sale,  in 
cases  where  it  shall  have  been  sold  at  an  under-price.  If  any 
executor  or  executrix  shall  purchase  any  property  at  the  sales 
of  the  estate  of  his  or  her  testator,  he  or  she  shall  give  bond, 
with  surety,  to  the  judge  of  probate  of  the  county,  conditioned 
to  account  for  the  purchase-money  of  the  said  property." 

These  sections  were  originally  parts  of  the  same  act  (1839), 
and  of  course  must  be  construed  together.  They  declare  the 
terms  on  which  an  executor  is  allowed  to  purchase  at  his  own 
sale.  It  will  be  observed  that  the  first  section  includes  ad- 
ministrators as  well  as  executors,  and  simply  declares  the 
liability  of  both  for  purchases  at  their  own  sales, — "shall  be 
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liable  to  the  parties  interested  for  the  actual  value  of  the  prop- 
erty at  the  time  of  sale  in  cases  where  it  shall  have  been  sold 
at  an  under-price,"  etc.  The  second  section  includes  only 
executors,  and  was  really  unnecessary,  except  for  the  purpose 
of  requiring  them  to  give  bond  to  the  judge  of  probate  "to 
account  for  the  purchase-money  of  the  said  property";  that  is 
to  say,  to  make  good  the  liability  declared  in  the  first  section. 
Only  executors  were  required  to  give  bond  to  the  judge  of 
probate,  as  administrators  had  already  done  so  under  the 
general  law. 

The  law  is  watchful  of  the  rights  of  those  who  are  not  sui 
juris,  or  incapable  of  taking  care  of  themselves;  and  we  cannot 
think  that  the  "  bond  with  surety  "  required  to  be  given  by 
the  executor  to  the  probate  judge  was  intended  to  be  no  more 
than  a  mere  note,  to  secure  his  purchases  for  twelve  months, 
and  at  the  end  of  that  time  to  be  functus,  or  return  to  the  ex- 
ecutor, so  that  he  could,  without  the  consent  of  the  probate 
judge  or  of  the  parties  in  interest,  pay  and  cancel  it  like  the 
sale  note  of  a  stranger,  by  simply  charging  himself  with  the 
amount  in  confederate  money  in  order  to  invest  it  in  con- 
federate bonds.  This  surely  would  be  requiring  the  bond  for 
very  little  purpose.  See  Reynolds  v.  Timmons,  7  S.  C.  497, 
where  it  is  said:  "An  ordinary  was  required  to  take  two  classes 
of  bonds, — one  purely  money  bonds,  etc.,  and  the  other  class 
bonds  of  administrators  or  persons  acting  in  a  trust  capacity. 
He  was  authorized  to  receive  money  in  payment  of  the  first 
class  and  to  discharge  the  obligors.  The  second  class  were 
bonds  of  a  peculiar  character,  the  condition  of  which  required 
the  faithful  performance  of  certain  acts,  and  those  he  was  not 
empowered  to  settle  and  discharge." 

We  rather  suppose  that,  as  to  the  purchases  of  the  executor 
at  his  own  sale,  the  bond  was  intended  to  be  a  continuing 
security  under  the  control  of  the  probate  judge,  somewhat 
like  an  administration  bond.  Both  the  nature  of  the  liability 
declared  and  the  use  of  the  word  "account"  show  that  such 
was  the  intention  of  the  legislature.  It  is  true,  there  is  no 
evidence  that  this  executor  gave  the  bond  required  by  law. 
It  does  appear,  however,  that  he  received  and  enjoyed  the 
property  which  he  bid  off,  and  we  cannot  doubt  that  the  ques- 
tion of  his  Hability  should  be  cor^sidered  under  the  terms  and 
principles  declared  by  law,  just  as  if  he  had  executed  the 
bond:  Lipscomb  v.  Seegers,  19  S.  C.  430. 

But  it  is  urged  that  the  debt  for  the  executor's  purchases,  at 
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the  end  of  the  credit  given,  twelve  months,  was  paid  to  him- 
self by  operation  of  law,  —  by  force  of  the  doctrine  that  a  debt 
due  by  an  executor  to  the  estate  he  represents  must  be  con- 
Bidered  "as  assets"  in  his  hands;  and  as,  at  that  time,  there 
was  no  other  currency  in  the  country,  these  "  assets  "  were  in 
confederate  money.  There  is  certainly  such  a  principle,  but, 
as  it  strikes  us,  it  is  not  applicable  to  this  case.  In  the  first 
place,  the  debt  was  not  due  to  the  testator  at  the  time  of  his 
death,  but  arose  afterwards  out  of  the  sale  of  property  which 
the  executor  held  in  trust,  and,  according  to  the  bond  which 
the  law  required,  was  not  payable  to  himself,  but  to  the  judge 
of  probate.  The  executor  was  not  both  creditor  and  debtor. 
It  may  be  that  the  executor  could  not  deny  that  he  was 
chargeable  with  tbe  debt  "as  assets,"  if,  upon  settlement,  the 
beneficiaries  demanded  it;  but  they  were  not  bound  to  do  so, 
—  they  had  the  option  to  do  it  or  not,  as  they  saw  fit:  Berry  v. 
Hart,  1  S.  C.  125;  Clowney  v.  Cathcart,  2  Id.  395. 

Besides,  the  principle  does  not  apply  where  the  alleged 
"assets"  were  not  a  legal  tender,  or  in  any  proper  sense 
*'  assets"  at  all.  To  give  it  effect  in  this  case  would  be  a  total 
misapplication:  Crawford  v.  Crawford,  17  S.  C.  525.  In  that 
case  it  was  held,  the  chief  justice  delivering  the  judgment, 
that  "  while  the  rule  of  law  is  that  a  creditor  is  paid  his  debt 
when  he  becomes  executor  of  his  testator's  estate,  and  as  such 
receives  assets  applicable  to  such  debt,  yet  this  rule  does  not 
apply  when  the  assets  so  received  are  confederate  money, 
unless  the  creditor  was  willing  to  receive  it  in  payment."  If 
confederate  money  is  not  within  the  rule  as  to  the  payment  of 
a  debt  due  to  the  executor,  we  do  not  see  why  it  should  be  as 
to  the  payment  of  a  debt  due  by  him.  We  think  the  judge  of 
probate  was  right  in  charging  the  executor  with  the  value 
of  the  property  purchased  by  him  at  his  own  sale, — reduced 
according  to  the  scale  of  confederate  money  as  established  by 
law. 

This  makes  it  unnecessary  to  consider  the  question  of  costs 
from  the  probate  to  the  circuit  court. 

The  judgment  of  the  court  is,  that  the  judgment  of  the 
circuit  court  be  reversed,  and  that  of  the  probate  court  af- 
firmed.   

Simpson,  0.  J.,  dissented,  on  the  ground  that  the  executor  having  bought  as 
other  purchasers,  at  confederate  prices,  and  to  be  paid  in  confederate  money, 
there  was  no  reason  why  he  should  not  be  allowed  the  same  privilege  as  other 
purchasers,  to  wit,  the  right  to  make  payment  to  himself  when  the  debt  be- 
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came  due;  and  that  his  liability  for  the  investment  of  the  amount  paid  in  by 
him  be  determined  by  the  same  principles  applicable  to  his  other  invest- 
ments. 

Executors  and  Administrators.  — The  effect  of  an  executor  or  adminis- 
trator purchasing  at  his  own  sale:  See  note  to  Van  Dyke  v.  Johns,  12  Am. 
Dec.  85,  86. 

Purchase  by  an  Executor  or  administrator  at  his  own  sale  is  void- 
able: Houston  V.  Bryan,  78  Ga.  181;  6  Am.  St.  Rep.  252,  and  note  256. 

Executors  and  Administrators.  —  Where  decedent's  estate  consisted  of 
ilaves,  and  other  personal  assets  largely  in  excess  of  his  debts,  the  adminis- 
trator was  not  privileged  to  sell  the  slaves,  under  the  provisions  of  the  Vir- 
ginia code,  and  could  not  therefore  be  responsible  for  the  loaa  of  the  slaves 
by  emancipation:  Oreen  v.  Thompson,  84  Va.  376. 


Harvin  v.  Galluchat. 

[28  South  Carolina,  211.1 
Assignment  —  Notice  —  Liability  of  Drawee. — An  order  on  a  fund 
operates  as  an  assignment  of  so  much  of  the  fund  due  the  drawer;  but 
where  the  drawee  pays  the  whole  fund  to  the  drawer,  without  actual 
personal  notice  of  the  assignment,  such  drawee  is  not  liable  to  the  as- 
signee. In  such  case,  notice  to  the  husband  of  the  drawee  is  not  notice 
to  her. 

B.  P.  Barron^  for  the  appellant. 

J.  F.  Rhame  and  J.  D.  Blanding,  contra. 

Simpson,  C.  J.  The  plaintiff,  appellant,  brought  the  action 
below  against  the  respondents,  alleging  the  following  facts  in 
his  complaint,  to  wit:  That  the  respondent  Rosa  C.  Galluchat, 
owning  an  unimproved  lot  in  the  town  of  Manning,  and  de- 
siring to  erect  a  brick  storehouse  thereon,  borrowed  from 
respondent  McFaddin  $1,025,  the  payment  of  which  she  se- 
cured by  a  mortgage  of  the  premises,  covenanting  therein 
that  said  sum  would  be  expended  in  the  construction  of  the 
proposed  building;  that  the  said  Rosa  C.  employed  one  Joshua 
T.  Carr  to  put  up  this  building  for  the  said  $1,025,  the  said 
Carr  to  furnish  all  necessary  material;  that  Carr,  with  the 
knowledge  of  the  said  Rosa  C.  Galluchat,  purchased  from  the 
appellant  brick  and  lumber  and  other  material  to  the  amount 
of  $346.48,  which  went  into  the  house,  and  for  which  Carr 
gave  to  appellant  an  order  on  Mrs.  Galluchat  for  $325,  re- 
questing the  said  Mrs.  Galluchat  to  pay  the  same  to  appellant 
"out  of  the  next  payment,  when  due,  on  the  brick  building 
which  he  was  then  building";  that  notice  of  said  order  was 
immediately  given  to  the  said  Mrs.  Rosa  C.  Galluchat  and  to 
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respondent  McFaddin,  and  demand  made  for  the  sum  as- 
Bigned,  and  also  notice  that  said  sum  was  for  material,  brick, 
lumber,  etc.,  furnished  by  the  appellant  to  Carr  in  the  erec- 
tion of  the  storehouse  mentioned.  Upon  which  allegations, 
he  demanded  judgment  for  the  sum  of  $325,  with  interest  from 
October  21,  1886,  date  of  the  order  against  the  said  Rosa  C, 
and  that  the  brick  house  and  lot  be  sold,  the  proceeds  to  be 
applied  to  the  payment  of  the  said  order,  the  appellant  claim- 
ing a  first  lien,  in  preference  to  any  other  lien  or  mortgage  on 
the  premises. 

The  respondents  answered  separately,  Mrs.  Galluchat  de- 
nying the  main  allegations  in  the  complaint,  especially  as  to 
knowledge  on  her  part  that  the  appellant  had  furnished  the 
materials  claimed,  and  as  to  notice  to  her  of  the  order  men- 
tioned, or  that  plaintiff  intended  to  claim  a  lien  on  the  build- 
ing, averring  that,  at  the  date  of  the  order,  she  owed  nothing 
to  Carr,  and  that,  at  the  commencement  of  the  action,  she 
owed  nothing,  having,  previous  to  that  time,  paid  the  said 
Carr  in  full.  Also  stating  that  she  had  understood  that  such 
an  order  had,  at  one  time,  been  presented  to  her  husband, 
"but  had  been  withdrawn  to  add  something  to  it,  or  to  amend 
it."  McFaddin  answered,  admitting  that  shortly  after  the 
date  of  the  order  in  favor  of  plaintiff,  notice  thereof  was  given 
to  Col.  J.  D.  Blanding,  his  attorney,  and  in  whose  hands, 
by  agreement  with  Rosa  C.  Galluchat,  the  $1,025  lent  her 
had  been  placed,  to  be  paid  out  on  her  contract  with  Carr, 
the  builder;  and  that,  at  the  time  of  said  notice.  Colonel 
Blanding  had  the  sum  of  $325  on  hand,  but  that  he  had  been 
advised  that  Mrs.  Rosa  C.  Galluchat  refused  to  give  an  order 
on  Colonel  Blanding  to  the  plaintiff;  on  the  contrary,  had 
given  an  order  to  Carr  herself  for  said  sum,  which  Colonel 
Blanding  had  paid,  and  he  denied  that  the  plaintiff  had  any 
superior  lien  to  his  mortgage. 

The  case  was  heard  by  his  honor.  Judge  Witherspoon,  upon 
testimony  taken  at  the  trial.  During  the  hearing,  appellant's 
counsel  announced  that  appellant  did  not  rely  upon  a  me- 
chanic's lien,  as  provided  by  statute.  The  case,  therefore,  was 
tried  upon  the  other  questions  involved.  His  honor  found 
that,  at  the  time  of  the  order  from  Carr  to  appellant,  Mrs. 
Galluchat  was  indebted  to  Carr  in  the  sum  of  $825,  the 
amount  of  the  order  under  the  building  contract;  and  he  held 
that  said  order  was  an  equitable  assignment  to  appellant  of 
eaid  sum.      He  further  found  that  Mrs.  Galluchat  did  not 
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have  actual  notice  of  the  order  to  appellant  hefore  she  ordered 
said  Bum  to  be  paid  to  Carr  himself,  which  he  held  was  neces- 
sary to  make  her  liable  to  the  appellant  in  this  action,  and 
therefore  he  ordered  and  adjudged  that  the  complaint  be  dis.— 
missed  as  to  each  of  the  defendants,  with  costs. 

The  appellant  does  not  distinctly  question  in  his  exceptions" 
the  correctness  of  his  honor's  holding,  that  Mrs.  Galluchat 
did  not  have  actual  notice,  in  the  sense  of  positive  personal 
notice,  of  the  order  from  Carr  to  the  appellant  before  direct- 
ing payment  to  Carr  himself,  but  he  contends  that  notice  was 
given  to  her  husband,  also  to  Colonel  Blanding,  attorney,  who 
held  the  money,  and  that  such  notice  was  mailed  to  Mrs. 
Galluchat  in  time,  which  was  received  by  her  said  husband; 
and  that  these  notices,  amounting,  as  he  claims,  to  notice  to 
Mrs.  Galluchat,  were  sufficient  to  fix  her  liability.  And  he 
alleged  error  to  his  honor,  because  he  held  that,  in  order  to 
hold  Mrs.  Galluchat  liable  to  plaintiff,  he  should  make  it  ap- 
pear affirmatively  that  she  had  received  actual  notice  of  tha 
order  to  plaintiff  before  she  paid  the  debt  to  Carr,  doubtless 
understanding  the  term  "actual  notice,"  as  used  by  his  honor, 
to  mean  personal  notice,  as  contradistinguished  from  notice  to 
the  parties  mentioned  above. 

The  single  question  in  the  case,  then,  is,  Was  it  error  in  his 
honor  to  rule,  as  matter  of  law,  that  personal  notice  to  Mrs. 
Galluchat  was  necessary,  and  consequently  that  the  notices 
to  the  other  parties  mentioned  were  insufficient,  there  being 
no  evidence  that  said  notices  had  ever  reached  Mrs.  Gallu- 
chat? It  is  laid  down  in  all  the  authorities  upon  the  subject 
of  assignment  of  unnegotiable  paper  (Story,  Pomeroy,  and  in 
numerous  cases),  that,  in  order  to  protect  his  rights  under  an 
assignment,  the  first  duty  of  the  assignee  is  to  give  notice  to 
the  debtor.  A  failure  to  do  this  is  at  the  peril  of  losing  the 
debt,  either  by  a  subsequent  assignment  to  another  party,  or 
new  defenses  arising  between  the  assignor  and  the  debtor,  or  a 
payment  by  the  debtor  to  the  assignor. 

It  is  true,  the  term  "  actual "  is  not  used  in  the  authorities 
as  qualifying  the  notice,  but  it  is  said  that  notice  must  be 
given  to  the  debtor,  and  when  the  purpose  and  object  of  the 
noti«e  is  considered,  we  are  forced  to  the  conclusion  that  ac- 
tual personal  notice  is  what  is  meant.  The  object  of  the 
notice  is  not  only  to  protect  the  assignee,  but  the  debtor  also. 
The  debtor  has  contracted  to  pay  a  certain  party,  and  at  com- 
mon law  he  could  not,  by  assignment  of  his  contract,  be  made 
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the  debtor  of  another  with  whom  he  did  not  contract,  and  to 
whom,  perhaps,  he  would  not  have  voluntarily  assumed  the 
relation  of  debtor.  Equity,  however,  has  practically  repealed 
the  common  law  on  this  subject,  in  enlarging  the  rights  of  the 
creditor,  by  recognizing  his  assignment;  but  at  the  same  time 
the  debtor  is  protected  by  the  principle  that  the  assignee  shalL 
Btand  in  the  shoes  of  the  original  creditor,  assignor,  and  that 
the  assignment  shall  be  subject  to  all  the  equities  existing  be- 
tween the  original  parties,  not  only  at  the  time  of  the  assign- 
ment, but  up  to  the  time  of  notice  to  the  debtor,  which  notice 
'Ihe  assignee  must  give  to  the  debtor. 

Such  being  the  object  of  the  notice,  it  seems  to  us  that  any- 
thing less  than  actual  notice  would  fail  to  accomplish  it,  and 
that  it  would  be  a  short  measure  of  justice  to  hold  that  con- 
structive notice  would  be  sufficient.  This  is  not  a  case  like 
recording  a  deed  or  other  paper  required  to  be  recorded,  which 
is  notice  to  the  world,  whether  known  or  not,  for  the  reason 
that  knowledge  is  within  the  reach  of  all  by  proper  diligence 
and  inquiry;  but  it  is  a  case  where  knowledge  can  only  come 
by  being  imparted,  and  which  the  debtor  can,  by  no  diligence 
required  of  him,  ascertain, — knowledge,  too,  which  it  is  the 
especial  duty  of  the  assignee  to  impart.  His  claim  is  but  an 
equity  at  best,  and  when  he  comes  into  court  to  enforce  it,  he 
must  come  recognizing  the  equity  of  the  other  side,  to  have  been 
informed  by  an  actual  and  not  a  mere  constructive  notice  of  the 
existence  of  his  claim,  and  of  the  time  when  it  was'  acquired, 
because  no  other  notice  except  actual  notice  can  protect  the 
debtor;  constructive  notice  being  wholly  insufficient,  inasmuch 
as  in  its  last  analysis  it  is  really  the  absence  of  actual  notice. 

Concurring,  then,  as  we  do,  with  the  circuit  judge  upon  this 
question,  and  also  upon  his  finding  that  Mrs.  Galluchat  did 
not  receive  actual  notice  of  the  order  to  the  plaintiff  before  the 
money  was  paid  to  Carr,  it  is  unnecessary  to  consider  the  re- 
spective rights  of  defendant,  McFaddin,  and  plaintiff. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the 
circuit  court  be  affirmed. 


Assignments  of  Choses  in  Action.  —  The  assignment  of  a  part  of  a  debt 
or  chose  in  action  is  not  valid  at  law,  but  can  be  enforced  in  courts  of  equity: 
Phillips  V.  Edsall,  127  HI.  536.  So  an  order  drawn,  for  a  valuable  considera- 
tion, Hpon  a  particular  fund  due  the  drawer  is  an  equitable  assignment  of  such 
fund  to  the  assignee  or  payee  of  such  order:  Let  v.  Robinson,  15  R.  I.  369;  Clark 
V.  OiUespie,  70  Tex.  513;  /fan-is  County  v.  Campbell,  68  Id.  22;  2  Am.  St.  Rep. 
467,  and  extended  note  472-475;  Chamberlin  v.  Oilman,  10  Col.  94;  Brown  v. 
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Dunn,  50  N.  J.  L.  111.  When  a  creditor  assigns  the  whole  or  a  part  of  a 
debt  to  another,  notice  must  generally  be  given  of  the  transaction  to  the 
debtor:  Brown  v.  Dunn,  50  Id.  Ill;  Vanbuskirk  v.  Hartford  F.  Ina.  Co.,  14 
Conn.  141;  36  Am.  Dec.  473,  and  extended  note  475-477.  But  when  an  order 
is  drawn  for  a  particular  fund,  the  assignment  is  valid  against  a  creditor  sub- 
sequently garnishing  the  debtor,  although  the  garnishee  was  not  notified  of 
such  assignment  until  after  garnishment,  if  he  has  suflBcieut  time  to  disclose 
the  fact  of  assignment  by  an  affidavit  to  that  effect  before  judgment  is  ren- 
dered: Lee  V.  Robinson,  15  R.  I.  369;  compare  Chamberlin  v.  Oilman,  10  Col. 
94.  So  in  Tennessee,  where  by  statute  a  bridge  contract  is  assignable,  no 
notice  is  necessary  to  make  such  an  assignment  binding  upon  the  debtor: 
Smith  V.  Hubbard,  85  Tenn.  .306.  When  the  legal  title  to  anything  in  action 
is  vested  in  an  assignee,  the  debtor  is  completely  protected  by  the  assign- 
ment as  to  any  rights  asserted  by  the  assignor:  Oiunt  v.  Heverin,  77  Cal.  263. 


McFadden  V.  Hefley. 

[28  Sooth  Caeolina,  317.] 

Wills  —  Construction  —  Devise  whether  Specific.  —  Where  »  pecu- 
niary legacy  is  given  with  directions  that  it  be  laid  out  in  land,  without 
specifying  what  land,  it  will  be  regarded  as  a  devise  of  real  estate  for 
some,  but  not  for  all,  purposes;  and  the  assent  of  the  executor  is  neces- 
sary to  perfect  the  title  of  the  legatee.  Until  such  assent,  the  legacy 
constitutes  part  of  the  personal  assets  of  the  testator,  and  as  such  must 
be  applied,  as  the  other  personal  estate,  to  the  payment  of  his  debts. 

Wills  —  Construction  —  Specific  Legacy.  —  A  bequest  of  "all  horses, 
mules,  cows,  hogs,  wagons,  farming  implements,  household  and  kitchen 
furniture,  on  said  plantation,"  is  a  specific  legacy. 

Wills  —  Construction  —  Specific  Legacy.  —  A  bequest  of  personal  prop- 
erty on  a  particular  estate,  capable  of  being  singled  out  and  specifically 
delivered,  is  a  specific  legacy. 

Wills  —  Construction  —  Specific  Legacy.  —  A  bequest  of  the  dividends 
arising  on  certain  stocks,  without  a  direct  and  express  disposition  of 
such  stocks,  carries  the  stocks  with  it,  and  is  specific. 

Wills —  Construction  —  Specific  Legacy.  —  A  clause  in  a  will  directing 
the  executor  to  dispose  of  all  property  not  specifically  disposed  of,  col- 
lect all  money  due,  and  use  the  interest  thereon  for  certain  purposes, 
and  then  pay  the  principal  to  the  testator's  children,  does  not  create  a 
specific  legacy  for  them. 

Wills  —  Construction  —  Specific  Devise.  —  A  devise  of  the  plantation  on 
which  the  testator  resided  is  specific,  and  cannot  be  abated  until,  first, 
the  general  legacies,  and  then  tlve  specific  legacies,  are  exhausted. 

Wills  —  Construction  —  Abatement  of  Legacirs.  —  For  the  payment  of 
a  testator's  debts,  specific  legacies  must  abate  before  specific  devises. 

W.  B.  Wilson,  Jr.,  and  George  W.  Gage,  for  the  appellants. 

G.  J.  Patterson,  and  Glenn  and  McLure,  for  the  respondents. 

McIvER,  J.     The  questions  raised  by  this  appeal  are  as  to 
the  proper  construction  of  the  will  of  J.  M.  Hefley,  deceased, 
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a  copy  of  which  is  set  out  in  the  case,  and  should  be  incorpo- 
rated in  the  report  of  this  case. 

In  item  1  of  the  will  testator  devised  to  his  wife,  the  defend- 
ant, Rebecca  Hefley,  the  plantation  on  which  he  resided,  with 
limitations  over  to  her  children.  In  item  2,  he  gives  to  his 
said  wife,  with  like  limitations  over  to  her  children,  "  all  the 
horses,  mules,  cows,  hogs,  wagons,  farming  implements,  house- 
hold and  kitchen  furniture,  on  said  plantation."  In  item  3, 
he  gives  to  certain  of  his  grandchildren  one  hundred  dollars 
each.  Item  4  is  in  these  words:  "To  my  daughter  Margaret 
Nunnery  I  give  and  bequeath  four  hundred  dollars,  to  be  in- 
vested by  my  executors  in  a  homestead,  the  title  to  which  is 
to  be  made  to  the  said  Margaret  Nunnery  and  the  heirs  of  her 
body."  In  item  5  a  similar  provision  is  made  for  his  daugh- 
ter Mary  Simpson,  in  substantially  the  same  language  as  that 
made  for  Margaret  Nunnery  in  the  fourth  item. 

In  item  6  the  testator  directs  his  executors  not  to  dispose  of 
his  stock  in  the  National  Bank  of  Chester  and  the  Fishing 
Creek  Manufacturing  Company,  but  to  hold  the  same  and  pay 
over  the  dividends  arising  therefrom  to  his  wife,  Rebecca, 
during  her  life  or  widowhood,  and  at  her  death  or  marriage 
divide  said  dividends  among  his  children  by  his  said  wife, 
Rebecca.  In  the  next  item,  which  is  also  numbered  6,  the 
executors  are  directed  to  dispose  of  all  other  property  not 
specifically  disposed  of,  collect  all  money  due,  and  deposit  the 
same  in  bank,  "and  that  the  interest  accruing  thereon  be  used 
for  paying  expenses  of  schooling  the  children;  and  further, 
that  the  said  money  so  deposited  be  equally  divided  among 
the  children  of  my  wife,  Rebecca,  to  be  paid  to  them  severally 
as  they  reach  the  age  of  twenty-one  years." 

The  testator  having  made  no  provision  for  the  payment  of 
his  debts,  doubtless  supposed  that  he  would  leave  none.  It 
turns  out,  however,  that  such  is  not  the  case,  and  the  contro- 
versy is  as  to  what  provision  shall  be  made  for  the  payment 
of  the  debts  and  legacies.  The  circuit  judge  held  that  items 
1,  4,  and  5  are  devises  of  real  estate,  and  as  such  are  specific, 
and  must  therefore  be  provided  for,  after  payment  of  the  debts, 
before  any  provision  can  be  made  for  any  of  the  legacies,  either 
general  or  specific.  He  also  held  that  "  the  widow  is  entitled 
to  receive  the  dividends  on  the  stocks  bequeathed  in  item  6  of 
said  will,  less  so  much  thereof  as  may  be  required  to  pay  in- 
terest accrued  since  death  of  testator.  The  remainder  of  the 
debts  and  expenses  must  be  paid  out  of  the  corpus  of  the  per- 
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sonal  property  bequeathed  in  items  2  and  6  of  said  will;  and 
leave  is  hereby  granted  to  plaintiff  to  sell  so  much  of  the  same 
as  may  suffice  to  pay  said  debts  and  expenses  and  the  costs 
of  this  case.  Nothing  is  left  to  satisfy  the  legacies  of  item  3 
and  of  the  second  item  6," 

From  this  judgment,  Rebecca  Hefley  and  her  children  ap- 
peal upon  the  several  grounds  set  out  in  the  record,  which  raise, 
Bubstantially,  the  following  questions:  1.  Whether  items  4 
and  5,  which  stand  precisely  on  the  same  footing,  are  specific 
devises  of  real  estate,  and  as  wsuch  entitled  to  priority  over 
specific  legacies;  2.  Whether  item  2  is  a  specific  legacy;  3. 
Whether  item  6  is  a  specific  legacy;  4.  Whether  the  second 
item  numbered  6  is  a  specific  legacy. 

There  can  be  no  doubt  that  the  rule  originally  was  that  all 
devises  of  real  estate  are  specific,  and  this,  as  stated  by  Mr. 
Jurman,  in  his  valuable  work  on  wills,  at  page  *587,  and  again 
at  page  *595,  of  his  first  volume,  was  because,  prior  to  the 
statute  of  1  Victoria  (1838),  very  much  like  our  act  of  1858  (12 
Stats.  700),  after-acquired  real  estate  did  not  pass  under  a  will. 
Now,  as  these  statutes  have  taken  away  the  reason  of  the  rule, 
a  doubt  has  been  suggested  by  Judge  Wardlaw  in  Laurens  v. 
Read,  14  Rich.  Eq.  256,  whether  that  rule  still  obtains,  though 
from  the  authorities  cited  by  Judge  Hudson  in  his  circuit 
decree  in  Moore  v.  Davidson,  22  S.  C.  95,  it  would  seem  that 
in  England  the  rule  is  still  of  force,  and  in  this  state,  so  far  as 
we  are  informed,  there  has  been  no  authoritative  decision  upon 
the  subject.  But  as  we  do  not  regard  items  4  and  5  of  the 
will  under  consideration  as  devises  of  real  estate,  at  least  so 
far  as  the  question  raised  here  is  concerned,  we  need  not 
consider  the  effect  of  the  act  of  1858  upon  the  rule  above  re- 
ferred to. 

The  ground  upon  which  it  is  contended  that  these  items  are 
devises  of  real  estate  is,  that  courts  of  equity  regard  that  as 
done  which  ought  to  be  done;  and  therefore  where  land  is  di- 
rected by  a  will  to  be  sold  and  converted  into  money,  these 
courts  will  regard  the  land,  even  before  an  actual  sale,  as  per- 
sonalty; and  upon  the  same  principle  where  money  is  directed 
to  be  invested  in  land  the  provision  will  be  regarded  as  a  de- 
vise rather  than  as  a  bequest.  But  while  this  is  a  general 
principle  upon  which  courts  of  equity  act,  it  is  not  universally 
true.  That  is  to  say,  that  where  money  is  directed  to  be  laid 
out  in  land,  it  will  not,  for  all  purposes,  be  regarded  as  land. 
In  Hinton  v.  Plnke,  1  P.  Wms.  539,  a  money  legacy  was  given 
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to  be  laid  out  in  land,  and  upon  a  deficiency  of  assets,  it  was 
held  that  this  legacy  should  be  regarded  as  land,  only  for  the 
amount  which  should  remain  after  it  had  contributed  its  pro- 
portion towards  making  up  the  deficiency  in  the  assets.  The 
lord  chancellor  said:  "I  agree  this  fifteen-hundred-pound 
legacy  shall  be  taken  as  land;  but  what  the  legacy  is,  or  how 
much  is  to  be  laid  out  in  land,  is  the  question";  and  it  was 
held  that  the  legacy  must  abate. 

There  is  a  very  good  reason  for  this.  The  whole  personal 
property  of  the  testator,  which  is  the  primary  fund  for  the 
payment  of  debts,  devolves  upon  the  executor,  and  he  is  re- 
sponsible to  the  creditors  for  the  satisfaction  of  their  demands, 
to  the  extent  of  the  entire  personal  estate,  "without  regard  to 
the  testator's  having  by  the  will  directed  that  a  portion  of  it 
shall  be  applied  to  other  purposes":  2  Williams  on  Executors, 
*982.  From  this  follows  the  rule  that  the  assent  of  the  ex- 
ecutor, which  is  presumptive  evidence  of  a  sufficiency  of 
assets,  to  every  legacy,  whether  general  or  specific,  is  neces- 
sary in  order  to  perfect  the  legatee's  title.  Until  such  assent, 
the  legal  title  to  all  of  the  personalty  is  in  the  executor,  which 
he  holds  in  trust,  first,  to  discharge  the  debts,  and  then  to  pay 
the  legacies  in  their  proper  order.  Now,  upon  the  principle 
that  where  money  is  directed  to  be  laid  out  in  land,  the  thing 
given  is  converted  into  the  character  of  that  in  which  it  is 
directed  to  be  invested,  it  is  easy  to  see  that  a  testator  might, 
by  directing  his  entire  personal  property  to  be  invested  in 
land,  strip  the  executor  of  all  means  of  paying  the  debts,  and 
thus  force  the  creditors  to  pursue  the  land. 

It  seems  to  us,  therefore,  that  where,  as  in  the  present  case, 
a  pecuniary  legacy  is  given,  and  the  same  is  directed  to  be 
laid  out  in  land,  while,  for  some  purposes,  such  a  testamentary 
provision  may  be  regarded  as  a  devise  of  real  estate,  yet  it 
cannot  be  so  regarded  for  all  purposes,  and  that  the  assent  of 
the  executor  is  necessary  to  perfect  the  title  of  the  legatee; 
and  that  until  such  assent,  the  legacy  constitutes  a  part  of  the 
personal  assets  of  the  testator,  and  as  such  must  be  applied, 
as  the  other  personal  estate,  to  the  payment  of  debts. 

It  will  be  observed,  too,  that  in  these  items,  4  and  6,  the 
thing  given  is  a  specified  sum  of  money,  and  the  executors  are 
charged  with  a  trust  to  invest  such  money  in  land.  The  tes- 
tator does  not  direct  his  executors  to  purchase  a  certain  piece 
of  land,  and  give  that  land  to  the  legatee,  but  he  gives  a  speci- 
fied sum  of  money,  to  be  invested  in  land.     Until  the  execu- 
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tors  had  made  provision  for  the  payment  of  all  of  the  debts, 
they  would  have  no  authority  to  divert  any  of  the  fund  in 
their  hands  for  that  purpose,  —  the  person^al  estate,  —  even 
though  the  testator  may  have  "directed  that  a  portion  of  it 
shall  be  applied  to  other  purposes."  It  seems  to  us,  therefore, 
that  the  circuit  judge  erred  in  holding  that  items  4  and  5 
should,  in  this  case,  be  regarded  as  devises  of  real  estate. 

2.  In  2  Fonblanque's  Equity,  376,  377,  it  is  said,  upon  the 
authority  of  Sayer  v.  Sayer,  2  Vern.  688:  "Where  one  devises 
to  his  wife  all  of  personal  estate  at  W.,  this  is  a  specific  legacy, 
and  is  as  if  he  had  enumerated  all  the  particulars  there."  So 
in  2  Williams  on  Executors,  *849,  after  a  statement  that  a 
"bequest  of  all  a  man's  personal  estate  generally  is  not  spe- 
cific," it  is  said:  "But  if  a  man,  having  personal  property  at 
A.  and  elsewhere,  bequeath  all  his  personal  property  at  A.  to  a 
particular  person,  the  legacy  is  specific;  ....  and  so  is  a  be- 
quest of  all  the  testator's  goods  and  chattels  in  a  particular 
county."  In  Pell  v.  Ball,  Speers'  Eq.,  at  page  48,  it  is  said 
(Italics  ours):  "  W^hether  a  legacy  is  specific  or  not  must 
necessarily  depend  upon  the  nature  of  the  thing  referred  to 
and  described  in  the  will.  If  the  thing  be  capable  of  individ- 
uality, as  a  ring  or  picture,  or  if  it  be  an  assemblage  of  things, 
as  a  library  or  cabinet,  or  something  capable  of  being  sepa- 
rated by  sensible  distinctions,  as  the  property  on  a  particular 
estate,  —  in  all  such  cases  the  descriptions  in  the  will  set  forth 
with  distinctness  the  subject  of  bequest  and  make  it  specific. 
....  It  may  be  safely  affirmed,  I  think,  that  whether  a  be- 
quest couched  in  general  terms  is  specific,  or  otherwise,  depends 
on  this:  If  the  things  falling  within  the  terms,  when  enumer- 
ated (or  if  they  had  been  enumerated  by  the  testator),  are  in 
their  nature  specific,  then  the  legacy  is  specific;  otherwise  it 
is  not."  This  language  of  Johnston,  chancellor,  is  referred  to 
with  approval  by  Dunkin,  chancellor,  in  his  circuit  decree  in 
Godard  v.  Wagner,  2  Strob.  Eq.  9,  which,  upon  this  point,  was 
adopted  by  the  court  of  appeals:  See  also  Brown  v.  James, 
3  Id.  24.  Indeed,  in  IVarley  v.  Warley,  Bail.  Eq.  397,  Harper, 
chancellor,  goes  so  far  as  to  say  that  "a  bequest  of  the  tes- 
tator's whole  personal  estate,  or  of  the  residue  after  specific 
legacies  out  of  it,  is  to  be  regarded  as  specific";  though  the 
subsequent  case  of  Henry  v.  Graham,  9  Rich.  Eq.  100,  seems 
to  be  inconsistent  witli  thar  view. 

Under  these  authorities,  we  hold  that  the  bequest  in  tbe 
second  item  of  the  will  must  be  regarded  as  specific.     The 
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(things  falling  within  the  terras  of  this  heqnest  are  in  their 
nature  specific,  and  susceptible  of  being  enumerated  and  spe- 
•cifically  designated.  It  is  a  bequest  of  personal  property  on  a 
■particular  estate,  and,  as  such,  capable  of  being  singled  out 
;and  specifically  delivered. 

Our  next  inquiry  is  as  to  the  character  of  the  bequest  in  item 
B.  It  will  be  observed  that  the  stocks  therein  referred  to  are 
not  directly  and  expressly  disposed  of,  or  given  to  any  one, 
but  only  the  dividends  thereon.  There  can  be  no  doubt,  under 
the  authorities  above  cited,  that  if  these  stocks,  and  not  merely 
the  dividends  arising  therefrom,  had  been  directly  and  ex- 
pressly given  to  the  beneficiaries  therein  designated,  the  be- 
quest would  have  been  specific.  But  "  where  the  interest  or 
produce  of  a  fund  is  bequeathed  to  a  legatee,  or  in  trust  for 
him,  without  any  limitation  as  to  continuance,  the  principal 
will  be  regarded  as  bequeathed  also.  Thus  an  indefinite  gift 
of  the  dividends  gives  the  absolute  property  of  the  stocks":  2 
Williams  on  Executors,  *864;  Philipps  v.  Chamberlaine,  4  Ves. 
51;  Page  v.  Leapingwell,  18  Id.  463;  Adamson  v.  Armitage,  19 
Id.  418;  Earl  v.  Grim,  1  Johns.  Ch.  494.  Here  the  bequest  of 
the  dividends  was  without  limitation  as  to  continuance,  and 
there  being  nothing  in  the  will  to  show  that  the  testator  intended 
to  make  any  other  disposition  of  the  stocks  themselves,  under 
the  rule  stated  they  passed  with  the  dividends,  and  as  we 
have  said,  the  bequest  must  be  regarded  as  specific. 

The  next  question  is  whether  the  bequest  mentioned  in  the 
second  item  numbered  6  can  be  regarded  as  specific.  We  see 
nothing  in  the  terms  of  this  item,  or  in  the  character  of  the 
property  there  disposed  of,  which  would  invest  it  with  the 
character  of  a  specific  bequest.  It  is  couched  in  the  most  gen- 
eral terms,  and  the  property  referred  to  is  not  specifically 
designated. 

Item  1  is  clearly  a  specific  devise  of  real  estate,  and  cannot, 
therefore,  be  abated  until,  first,  the  general  legacies,  and  then 
the  specific  legacies,  are  exhausted:  Warley  v.  Warley,  supra. 
It  was  argued,  on  behalf  of  appellants,  that  there  is  no  priority 
as  between  specific  devises  and  specific  legacies,  but  that  when 
abatement  becomes  necessary,  they  must  abate  pro  rata. 
While,  under  the  view  which  we  take,  this  may  not  become 
a  question  of  any  interest  to  the  appellants,  yet,  to  avoid  mis- 
conception, we  desire  to  say  that  we  do  not  concur  in  that 
proposition.  The  rule  is  otherwise.  See  Hull  v.  Hull,  3  Rich. 
Eq.  65,  recognized  in  Farmer  v.  Spell,  11  Id.  549. 
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The  judgment  of  this  court  is,  that  the  judgment  of  the  cir- 
cuit court  be  modified  in  accordance  with  the  views  herein  an- 
nounced, and  that  the  case  be  remanded  to  that  court  for  such 
further  proceedings  as  may  be  necessary. 


Wills.  —  Equitable  Conversion  on  Realty  into  Personalty,  and  per- 
porsonalty  into  realty,  by  the  provisions  made  in  a  will:  See  extended  note  to 
Ford  V.  Ford,  5  Am.  St.  Rep.  141-148.  Where  decedent  devised  his  realty 
to  his  wife  for  ten  years,  for  the  support  of  his  children,  and  directed  that 
"then  all  my  lands  to  be  sold  by  my  executor  and  the  money  divided  equally 
among  my  children  as  they  come  of  age,"  and  the  executor  having  died  with- 
out fully  executing  the  will,  and  four  years  after  the  wife  had  died,  the  land 
was  sold  by  an  administrator  de  bonis  non  cum  testamento  annexo,  the  proceeds 
of  such  sale  as  between  the  devisees  must  be  regarded  as  personalty:  Orrender 
V.  Call,  101  N.  C.  399.  So  where  a  testator  provided  in  his  will  that  his 
"out-lands  not  herein  named  shall  be  sold,  etc.,  for  the  payment  of  debts  and 
legacies,"  such  out-lands  must  be  held  to  be  converted  by  the  terms  of  the 
will  into  personalty:  Perkins  v.  Coughlan,  148  Mass.  30;  compare  Ford  v. 
Ford,  72  Wis.  621.  But  in  a  case  where  by  will  realty  is  commanded  to  be 
converted  into  personalty  by  the  executors,  such  realty  cannot  be  treated  as 
personalty  and  sold  by  one  executor  without  the  consent  of  the  others:  Crow- 
ley V.  Hicks,  72  Wis.  539. 

Specific  Legacirs  are  such  only  as  designate  particular  things,  or  things 
by  a  particular  description:  Coach's  Ex'r  v.  Cooch's  Adm'r,  5  Houst.  540;  1 
Am,  St.  Rep.  161;  note  to  Walton  v.  Walton,  11  Am.  Dec.  468-471.  Where 
a  testator,  having  disposed  of  his  whole  estate  in  previous  clauses  in  his  will, 
added  another  clause,  "Independent  of  all  provisions  heretofore  made,  .... 
I  give  eight  hundred  dollars  out  of  the  money  due  my  estate,  to  be  applied  to 
the  education  of  my  youngest  daughter,  Fanny,"  said  eight  hundred  dollars 
is  a  special  legacy,  to  be  paid  out  any  fund  in  hand,  or  other  assets  of  whatever 
nature  belonging  to  the  decedent's  estate:  Lee  v.  Smith,  84  Va.  289.  But  a 
bequest  of  "ten  thousand  dollars  in  such  cash,  stocks,  notes,  or  bonds  "as 
the  testator  may  have  at  the  time  of  his  death  is  not  a  specific  legacy:  Martin 
V.  Osborne,  85  Tenn.  420;  compare  Roquet  v.  Eldridge,  118  Ind.  147. 

Specific  Bequests  are  chargeable  with  the  payment  of  the  testator's 
debts,  unless  his  realty  is  expressly  charged  therewith:  Cooch's  Ex'r  T. 
Cooch's  Adm'r,  5  Houst.  540;  1  Am.  St.  Rep.  161,  and  note. 
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Practice.  —  Supreme  Court  will  not  Reverse  a  judgment  upon  grounds 
not  taken  in  the  court  below,  nor  in  the  exceptions,  unless  for  want  of 
jurisdiction,  but  such  court  will  affirm  a  judgment  upon  other  grounds 
than  those  upon  which  it  was  based  in  the  lower  court. 

Pleading  and  Practice.  — Want  of  Sufficient  Distinctness  in  the  com- 
plaint, in  referring  to  the  plaintiffs,  should  be  taken  advantage  of  by 
motion  to  make  the  allegations  in  the  complaint  more  specific  and  defi- 
nite, and  not  by  demurrer. 
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Pleading  and  Practice.  —  Complaint  in  Action  calling  for  an  account 
for  the  value  of  stock  illegally  transferred  is  not  open  to  demurrer,  as 
failing  to  state  facts  sufficient  to  constitute  a  cause  of  action  in  omitting 
to  give  a  specific  description  of  the  stock,  and  demand  for  its  retransfer. 

Municipal  Corporations  —  Liability  for  Private  Tort.  —  Whether  a 
municipal  corporation  can  be  held  liable  for  a  tort  committed  by  its  au- 
thority, by  reason  of  some  malfeasance  or  misfeasance  in  the  perform- 
ance of  a  private  duty,  qucere. 

Municipal  Corporations  cannot  be  Held  Liable  for  the  value  of  certain 
certificates  of  stock  transferred  in  a  manner  different  from  that  agreed 
upon  in  such  certificates.  The  remedy,  if  any  exists,  is  by  action  ex 
conti-actu. 

Municipal  Corporation  is  Liable  for  an  Illegal  Transfer  of  shares 
of  stock  by  its  officers  or  agents  acting  within  the  scope  of  their  au- 
thority. 

Q.  D.  Bryan,  for  the  appellant. 
Lord  and  Hyde,  for  the  respondent. 

McIvER,  J.  The  only  question  raised  by  this  appeal  is, 
whether  the  circuit  judge  erred  in  overruling  the  oral  demur- 
rer to  the  complaint,  based  on  the  ground  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  complaint  is  quite  long,  and  need  not  be  inserted  in  full 
in  this  opinion,  though  a  copy  of  it  should  be  incorporated  in 
the  report  of  the  case,  for  a  full  understanding  of  all  the  de- 
tails. It  will  be  sufficient  to  state  here  that  the  object  of  the 
action  is  to  make  the  city  council  of  Charleston  liable  for 
allowing  an  illegal  transfer  of  certain  certificates  of  city  stock, 
in  which  the  plaintiffs  claim  they  are  entitled  to  an  interest. 

The  only  papers  incorporated  in  the  record  submitted  to  us 
are  the  complaint,  the  decree  of  the  circuit  judge,  and  the  ex- 
ception of  appellants.  From  these  we  learn  that  the  only 
ground  upon  which  the  demurrer  was  urged  before  the  circuit 
judge  was  that  the  action  was  for  a  tort,  and  that,  in  the 
absence  of  any  statute  imposing  such  liability,  a  municipal 
corporation  is  not  liable  to  such  an  action.  The  circuit  judge 
held,  however,  that  "the  complaint  alleges  a  state  of  facta 
which  shows  a  liability  on  the  part  of  the  said  defendant, 
growing  out  of  a  contract  and  an  illegal  transfer  to  others  of 
the  evidences  of  the  debt  due  on  the  contract;  such  transfer 
having  been  made  by  the  officers  of  the  defendant  corporation." 
He  therefore  held  that  the  action  was  "for  the  specific  delivery 
of  certain  city  stock  so  illegally  transferred,  or  for  an  account 
for  the  same,  and  is  not  one  of  those  actions  in  which  a  mu- 
nicipal corporation  is  not  liable." 
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He  accordingly  rendered  judgment  overruling  the  demur- 
rer, and  from  this  judgment  the  city  council  of  Charleston  ap- 
peal, upon  the  following  grounds:  1.  That  his  honor  erred  in 
not  dismissing  the  complaint  herein,  on  the  ground  that  this 
defendant,  being  a  municipal  corporation,  is  not  liable  in  an 
action  like  this,  in  the  absence  of  an  act  of  the  general  assem- 
bly giving  such  right  of  action;  2,  That  his  honor  erred  in  not 
holding  that,  if  any  liability  existed,  it  was  on  the  part  of  the 
officers  of  the  city  making  the  transfer,  and  that  the  doctrine 
of  respondeat  superior  does  not  apply. 

The  counsel  for  appellants,  in  his  argument  here,  has  en- 
deavored to  sustain  his  demurrer  upon  grounds  other  than 
those  presented  to  or  decided  by  the  circuit  judge,  and  other 
than  those  presented  in  his  exceptions.  Under  the  well-settled 
rules  and  practice  of  this  court  we  are  not  at  liberty  to  con- 
sider such  grounds.  The  questions  presented  by  these  ad- 
ditional grounds  do  not  appear  to  have  been  considered  or 
determined  by  the  circuit  court,  and  therefore  they  present 
nothing  for  us  to  review.  It  is  true  that  this  court  has  in 
many  cases  affirmed  the  judgment  of  the  circuit  court  upon 
other  grounds  than  those  upon  which  it  was  based  in  that 
court;  but  this  court  has  never  undertaken  to  reverse  a  judg- 
ment upon  a  ground  not  taken  in  the  circuit  court  or  in  the 
exceptions,  unless  it  be  for  want  of  jurisdiction,  which,  as  has 
been  frequently  held,  may  be  taken  at  any  time.  The  cases 
of  State  V.  Penny,  19  S.  C.  218,  and  Segler  v.  Coward,  24  Id. 
122,  were  both  cases  of  jurisdiction. 

We  may,  say,  however,  that  even  if  these  grounds  had  been 
properly  taken,  we  do  not  think  they  would  have  been  suf- 
ficient to  sustain  the  demurrer.  The  first,  presenting  an  ob- 
jection to  the  want  of  sufficient  distinctness  in  the  complaint, 
in  referring  to  the  appellants,  is  more  properly  a  ground  for  a 
motion  to  make  the  allegations  of  the  complaint  more  specific 
and  definite  rather  than  a  ground  for  demurrer.  The  second 
and  third,  based  on  the  want  of  a  specific  description  of  the 
certificates  of  stock  and  the  failure  to  allege  demand,  even  if 
conceded  to  be  valid  objections  to  an  action  for  the  specific  de- 
livery of  the  certificates  of  stock  (as  to  which  we  say  nothing), 
were  certainly  not  sufficient  to  sustain  a  demurrer  to  an  action 
calling  on  appellants  to  acoount  for  the  value  of  the  stock  ille- 
gally transferred. 

The  real  question  then  is,  whether  the  action  must  be  re- 
garded as  an  action  of  tort  to  which  a  municipal  corporation 
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is  not  liable.  It  will  be  observed  that  the  cases  of  Coleman  v. 
Chester,  14  S.  C.  286,  Black  v.  Columbia,  19  Id.  412,  45  Am. 
Rep.  785,  and  Young  v.  Charleston,  20  S.  C.  116,  47  Am.  Rep. 
827,  cited  by  appellants  to  show  that  a  municipal  corporation 
cannot  be  made  liable  for  a  tort  (to  which  may  be  added  the 
case  of  Gibbes  v.  Beaufort,  20  S.  C.  213),  were  all  cases  in 
which  it  was  sought  to  make  a  municipal  corporation  liable 
for  tort  by  reason  of  some  malfeasance  or  misfeasance  in  the 
performance  of  a  public  duty,  imposed  upon  it  as  a  govern- 
mental agency  of  the  state.  But  whether  a  municipal  corpo- 
ration can  be  made  liable  for  a  tort  committed  by  its  authority, 
by  reason  of  some  malfeasance  or  misfeasance  in  the  perform- 
ance of  some  duty  not  of  a  public,  but  of  a  private,  nature,  —  a 
duty  which  it  does  not  owe  to  the  public  generally,  but  one 
which  it  has  assumed  to  a  private  individual,  —  is  a  question 
which  has  not  been  argued,  and  which  we  are  not  now  pre- 
pared to  decide. 

We  will  therefore  proceed  to  consider  the  question  whether 
this  action  must  be  regarded  as  an  action  of  tort.  We  agree 
with  the  circuit  judge  that  it  is  not  to  be  so  regarded.  It  is 
stated  in  the  complaint  that  each  of  the  certificates  of  stock 
contained  a  provision  "  that  the  debt  evidenced  thereby  was 
recorded  in  and  transferable  only  at  the  ofl5ce  of  the  city 
treasurer  by  appearance  in  person  or  by  attorney,  according 
to  the  rules  and  form  instituted  for  that  purpose."  This  pro- 
vision necessarily  implies  an  agreement  on  the  part  of  the  cor- 
poration that  no  other  mode  of  transfer  of  the  stock  will  be 
recognized  by  the  corporation;  and  if  there  has  been,  as  al- 
leged, a  breach  of  such  contract,  an  action  for  the  damages 
sustained  thereby  would  be  an  action  arising  out  of  contract, 
and  not  an  action  of  tort. 

Again,  in  the  case  of  Magwood  v.  Railroad  Bank,  5  S.  C.  379, 
an  action  like  this  was  sustained,  not  upon  the  ground  of  tort, 
but  upon  the  ground  that  a  corporation  ''is  bound  to  protect 
the  title  of  a  cestui  que  trust,  under  a  trust  of  its  stock  declared 
upon  its  books,  against  the  exercise  of  powers  forbidden  by  or 
inconsistent  with  the  nature  and  terms  of  such  trust."  It  is 
true  that  the  corporation  sued  in  that  case  was  not  a  munici- 
pal corporation,  but,  so  far  as  the  question  we  are  considering 
is  concerned,  that  can  make  no  difference.  If,  as  alleged  in 
the  complaint,  the  stock  was  illegally  transferred  by  the  ex- 
ecutors of  the  will  under  which  plaintiffs  claim,  such  transfer 
was  a  breach  of  trust  by  the  executors;  and  if,  as  is  also  alleged 
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in  the  complaint,  the  transfer  could  only  have  been  made  with 
the  co-operation  of  appellants,  acting  through  their  officers 
appointed  for  the  purpose,  then  the  appellants  would  be  par- 
ticipants in  such  breach  of  trust,  and  as  such  liable  in  equity 
to  account  to  the  cestui  que  trust.  It  seems  to  us,  therefore, 
that  the  action  need  not  necessarily  be  regarded  as  an  action 
of  tort,  and  that  the  circuit  judge  committed  no  error  in  over- 
ruling the  demurrer. 

As  to  the  second  ground  of  appeal,  it  would  be  sufficient  to 
say  that  the  question  there  presented  does  not  seem  to  have 
been  raised  in  the  circuit  court;  but  we  may  add  that,  even  if 
properly  raised,  it  could  not  be  sustained.  A  corporation  can 
act  only  through  its  officers  or  agents,  and  the  corporation  is 
liable  for  the  acts  of  such  officers  or  agents  within  the  scope 
of  their  authority. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  cir- 
cuit court  be  affirmed. 

Appellate  Proceedings.  —  The  appellate  court  will  not  reverse  for  error 
not  assigned  and  excepted  to  in  the  court  below:  Arneson  v.  Thorstad,  72 
Iowa,  145;  State  v.  Maker,  74  Id.  82;  Clarkson  v.  Hibler,  39  Kan.  125;  Oq/- 
ford  V.  Hall,  39  Id.  166;  Huhn  v.  Missouri  P.  R'y  Co.,  92  Mo.  440;  Garret- 
son  V.   Equitable  etc.  Ass'n,  74  Iowa,  419;  Paddleford  v.   Cook,  74  Id.  433; 
Magarity  v.  Shipman,  82  Va.  784;  Lander  v.  Ball,  69  Wis.  326;  T/umpson  v. 
People,  125  111.  256;  Byington  v.  Commissioners  of  Saline  Co.,  37  ELan.  654; 
Whialer  v.  Lawrence,  112  Ind.  229;  Perry  v.  Hardison,  99  N.  C.  21;  Bums  v. 
People,  126  111.  282;  Sharp  v.  Hoffman,  79  Cal.  405;  Rodman  v.  Harvey,  102 
N.  C.  1;  Tevia  v.  Armstrong,  71  Tex.  59;   Weathersbee  v.  Staton,  98  N.  C.  255, 
with  other  North  Carolina  cases  therein  cited  and  approved;  Hayes  v.  Minnich, 
116  Ind.  233;  People  v.  Jensen,  66  Mich.  711;  Beidey  v.  Graves,  17  Or.  274; 
Slater  v.  Chapman,  67  Mich.  523;  11  Am.  St.  Rep.  593;  Tuskaloosa  etc.  Co. 
y.  Perry,  85  Ala.  158;  People  v.  Barker,  60  Mich.  277;  1   Am.  St.  Rep.  501; 
Turner  v.  Johnson,  95  Mo.  431;  6  Am.  St.  Rep.  62;   Viele  v.  Germania  Ins. 
Co.,  26  Iowa,  9;  96  Am.  Dec.  83,  and  note;  Hendricksonv.  St.  Louis  etc.  R.  R. 
Co.,  34  Mo.  188;  84  Am.  Dec.  76,  and  note;  Gates  v.  Andrews,  37  N.  Y.  657; 
97  Am.  Dec.  764;  but  want  of  jurisdiction  can  be  raised  for  the  first  time  in 
the  appellate  court:  Tuskalossa  etc.  Co.  v.  Perry,  85  Ala.  158;  or  that  the 
complaint  does  not  state  facts  sufficient  to  coKstitute  a  cause  of   action: 
Randleman  Mfg.  Co.  v.  Simmons,  97  N.  C.  89;  Moore  v.  Glover,  115  Ind.  367; 
Branch  v.   Faust,   115  Id.  464;  Hornaday  v.  Shields,   119  Id.  201;  Hall  v. 
Wadsioorth,  30  W.  Va.  55.     Nor  will  the  appellate  court  reverse  for  errors 
to  which  exceptions  were  made  too  late  in  the  lower  court:  Phifer  v.  Alex- 
under,  97  N.  C.  335;  and  under  the  Iowa  practice,  errors  properly  assigned, 
but  not  argued,  will  not  be  considered  by  the  appellate  court:  Riordan  v. 
Guggerty,  74  Iowa,  688.     But  when  a  case  is  triable  de  novo  in  the  appellate 
court,  objections  to  the  competency  of  evidence  made  in  the  lower  court  may 
be  renewed,  aithough  exceptions  were  not  taken  to  the  improper  admission 
of  such  evidence  below:  Cochrane  v.  Breckenridge,  75  Iowa,  213.     The  prac- 
tice is  to  affirm  a  judgment,  where  neither  the  record  nor  the  case  on  appeal 
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■hows  any  exception  or  assignment  of  error:  Carroll  v.  Barden,  97  N.  0.  191, 
and  cases  therein  eited  and  approved;  Wilson  v.  Shepherd,  98  Id.  154;  FUbotte 
V.  Mullen,  36  Minn.  144;  Freeman  v.  Rhodes,  36  Id.  297;  Dupree  v.  Tuteriy  97 
N.  C.  94,  and  eases  therein  cited  and  approved;  Anthony  v.  Estes,  99  Id.  598. 
Where  there  are  no  specifications,  the  party  cannot  be  heard  upon  a  motion 
for  a  new  trial:  Hershcy  v.  Kness,  75  Cal.  115.  So  where  no  oral  argument 
is  had,  and  appellant  fails  to  file  any  points  or  authorities,  the  judgment  will 
be  affirmed  without  even  an  examination  of  the  record:  Faris  v.  Lanvpson, 
73  Id.  190;  and  so  a  judgment  will  be  affirmed  when  the  transcript  contains 
nothing  but  the  judgment  appealed  from  and  the  proceedings  in  the  lower 
court  subsequent  to  the  rendition  thereof:   Watson  v.  Watson,  69  Tex.  105. 

Appellate  Pkactice.  —  Errors  complained  of  on  appeal  must  always  be 
affirmatively  shown:  Note  to  Slater  v.  Chapman,  11  Am.  St.  Rep.  595,  596. 

Pleading  —  Demurrer.  —  Objection  of  want  of  particularity  in  a  state- 
ment of  a  cause  of  action  is  not  properly  to  be  taken  advantage  of  by  de- 
murrer: Oeorge  v.  T/iomas,  16  Tex.  74;  67  Am.  Dec.  612;  for  the  proper 
remedy  in  such  a  case  is  a  motion  to  make  more  specific:  Snowden  v.  Wilas, 
19  Ind.  10;  81  Am.  Dec.  370;  and  so  duplicity  and  redundancy  are  not 
grounds  for  demurrer,  except  in  the  case  of  dilatory  pleas:  Cannon  r,  Lind- 
aey,  85  Ala.  198;  7  Am.  St.  Rep.  38. 

Torts,  Liability  of  Corporations  for:  See  extended  note  to  Orr  v. 
BanJc  of  United  States,  13  Am.  Dec.  596-598;  Hussey  v.  Norfolk  etc  R.  R.  Co., 
98  N.  C.  34;  2  Am.  St.  Rep.  312,  and  note  317. 

Municipal  Corporations  are  not  Liable  for  the  torts  of  its  police-officers: 
McElroyy.  CUy  Council  of  Albany,  65  Ga.  387;  38  Am.  Rep.  791;  Calwell  v. 
City  qf  Boone,  51  Iowa,  687;  33  Am.  Rep.  154;  Gi-umbine  v.  Mayor,  2  McAr. 
578;  29  Am.  Rep.  626;  Pollock's  Adm'r  v.  Louisville,  13  Bush,  221;  26  Am. 
Rep.  260.  And  although  a  city  may  be  liable  for  the  torts  of  its  agents  done 
in  an  act  authorized  by  it  (Durkee  v.  City  of  Kenoslia,  50  Wis.  123;  48  Am. 
Rep.  480),  yet  it  is  not  liable  for  torts  committed  by  its  officers  and  agents 
in  unlawful  and  prohibited  acts:  Hunt  v.  City  of  Boonville,  65  Mo.  620;  27 
Am.  Rep.  299;  Wallace  v.  City  of  Menasha,  48  Wis.  79;  33  Am.  Rep.  804; 
Rowland  y.  City  qf  OalkUin,  75  Mo.  134;  42  Am.  Rep.  395. 


Harmon  v.  Columbia  and  Greenville  K.  R  Co. 

[28  South  Carolina,  401.] 

Railroads  —  Liability  for  Negligence  of  Lessee.  —  Though  a  railroad 
corporation  is  authorized  to  lease  its  road,  it  does  not  by  so  doing  exempt 
itself  from  liability  for  the  value  of  cattle  negligently  killed  by  the  lessee 
in  operating  the  road. 

Railroads  —  Liability  for  Act  of  Lessee.  —  A  railroad  company  cannot 
escape  the  obligations  which  it  assumed  in  accepting  its  charter  by  leas- 
ing its  road  to  another,  whether  the  injury  somplained  of  arises  from  a 
defective  track  or  from  carelessness  in  running  trains. 

Andrew  Crawford,  for  the  appellant. 

J.  C.  Haskell,  for  the  respondent. 
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McIvER,  J,  This  was  an  action  brought  by  the  plaintiff  to 
recover  damages  for  the  alleged  killing  of  certain  of  his  cattle 
by  the  negligence  of  the  defendant  company  in  running  ita 
trains.  There  was  some  testimony  of  a  very  indefinite  char- 
acter tending  to  show  that  the  defendant  company  had  leased 
its  road  to  the  Richmond  and  Danville  Railroad  Company, 
which  latter  company  was  operating  the  road  at  the  time  of 
the  alleged  killing  of  the  plaintiff's  cattle.  The  circuit  judge 
granted  a  motion  for  nonsuit,  upon  the  ground  that  after  the 
lease  of  the  road  the  defendant  could  not  be  held  liable,  and 
from  this  judgment  of  nonsuit  the  plaintiff  appeals  upon  the 
several  grounds  set  out  in  the  record,  which  need  not  be  re- 
peated here,  as  the  sole  question  for  us  to  determine  is,  whether 
the  defendant  is  relieved  from  liability  by  its  voluntary  lease 
of  its  road  to  another  company.  While  the  testimony  as  to 
the  fact  of  the  lease  is  not  very  full  or  clear,  yet  the  counsel 
for  respondent  has  very  properly  waived  any  objection  on 
that  ground,  for  the  purpose  of  presenting  squarely  the  legal 
question  involved. 

It  is  not  to  be  denied  that  there  is  some  conflict  of  authority 
in  the  different  states  as  to  this  question;  but  we  think  that 
the  weight  of  authority,  as  well  as  of  reason,  is  in  favor  of  the 
view  contended  for  by  the  appellant.  When  a  railroad  com- 
pany accepts  a  charter,  it  assumes  the  performance  of  all  the 
duties  to  the  public  which  are  imposed  upon  it  by  the  charter 
or  the  general  laws  of  the  state,  and  it  cannot  be  permitted  to 
escape  from  the  obligations  thus  imposed  upon  it  by  transfer- 
ring its  chartered  rights  and  privileges  either  to  an  individual 
or  to  another  corporation.  A  corporation  must,  of  necessity, 
always  act  through  individuals,  and  whether  such  individuals 
are  called  its  officers  or  agents,  or  its  lessees,  cannot  affect  the 
question  of  its  liability  to  perform  the  obligations  which  it  has 
incurred  in  consideration  of  the  grant  of  its  chartered  rights 
and  privileges.  It  cannot  be  permitted  to  enjoy  the  benefits 
conferred  by  its  charter  without  incurring  the  responsibilities 
incident  thereto. 

As  was  said  in  one  of  the  cases,  if  it  were  otherwise,  a  rail- 
road company,  by  leasing  its  road  to  irresponsible  persons, 
might  enjoy  all  the  benefits  conferred  by  its  charter,  and  prac- 
tically leave  the  public  generally,  as  well  as  individuals,  with- 
out any  of  the  protection  which  the  obligations  imposed  upon 
the  company  by  its  charter,  as  well  as  the  general  law  of  the 
state,  were  designed  to  afford.     Accordingly,  we  find  it  laid 
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down  by  Mr.  Justice  Davis  in  the  case  of  Washington  etc.  R.  R. 
Co.  V.  Brown,  17  Wall.  450,  as  "the  accepted  doctrine  in  this 
country  that  a  railroad  corporation  cannot  escape  the  perform- 
ance of  any  duty  or  obligation  imposed  by  its  charter  or  the 
general  laws  of  the  state  by  a  voluntary  surrender  of  its  road 
into  the  hands  of  lessees."  This  doctrine  was  recognized  and 
affirmed  by  this  court  in  National  Bank  v.  Railway  Co.,  25 
S.  C.  222,  although  the  court  in  that  case,  not  because  any 
doubt  was  entertained  as  to  the  soundness  of  the  doctrine  just 
laid  down,  did  state,  merely  as  an  additional  reason  for  the 
conclusion  there  reached,  that  the  contract  there  was  made 
with  the  lessor,  and  not  with  the  lessee.  The  cases  cited 
by  the  counsel  for  appellant  in  his  argument  here  show  that 
the  courts  of  many  of  our  sister  states  have  adopted  the  same 
view. 

The  circuit  judge  seems  to  rest  his  conclusion  upon  the 
ground  that,  inasmuch  as  under  the  charter  of  the  defendant 
company  it  has  power  to  lease  its  road,  it  follows  necessarily 
that  when  the  road  is  leased  the  company  is  released  from  all 
its  obligations  to  the  public  and  to  individuals,  and  these  ob- 
ligations then  rest  solely  upon  the  lessee.  We  cannot  accept 
this  view.  It  rests  upon  the  idea  that,  inasmuch  as  the  de- 
fendant company  incurs  these  obligations  in  exchange,  as  it 
were,  for  the  chartered  rights  and  privileges  conferred  by  the 
legislature,  when  such  rights  and  privileges  are  transferred  to 
another  by  the  consent  of  the  legislature,  the  corresponding 
obligations  are  likewise  transferred  to  such  other  person  or 
corporation.  This,  at  first  view,  seems  plausible,  and  is  the 
view  adopted  in  some  of  the  states.  But  it  rests  upon  the 
unfounded  assumption  that  the  defendant  company  has  trans- 
ferred all  of  its  chartered  rights  and  privileges  to  the  Rich- 
mond and  Danville  Railroad  Company.  We  understand  the 
testimony  as  tending  to  show,  and  the  concession  of  counsel  to 
be,  simply  that  the  defendant  company  has  leased  its  road  to 
the  Richmond  and  Danville  Railroad  Company,  and  not  that 
it  has  transferred  all  of  its  chartered  rights  and  privileges  to 
that  company.  On  the  contrary,  this  very  case  necessarily 
implies  that  the  defendant  still  maintains  its  corporate  organ- 
ization and  existence,  and  instead  of  running  its  ro«,d  itself 
directly,  has  bargained  with  another  company  to  run  it  for  a 
compensation,  as  we  must  suppose.  The  defendant  company, 
therefore,  in  reality  still  enjoys  the  benefits  of  its  charter,  and 
cannot  be  permitted  to  escape  its  corresponding  obligations. 
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What  would  be  the  effect  of  an  absolute  transfer  of  all  its 
chartered  rights  and  privileges  by  a  sale  made  under  proper 
authority  is  not  the  question  before  us.  The  fact,  therefore, 
that  the  defendant  company  is  authorized  by  its  charter  (act 
of  1845,  11  Stats.  828)  "to  farm  out"  or  lease  its  road  to  an- 
other company,  and  that  it  has  done  so,  does  not  exempt  it 
from  responsibility  in  the  absence  of  any  provision  granting 
such  exemption;  and  there  is  no  such  exemption  in  defend- 
ant's charter. 

The  counsel  for  respondent,  in  his  argument  here,  has  at- 
tempted to  draw  a  distinction  between  the  liability  of  a  lessor 
for  an  injury  sustained  by  reason  of  some  omission  of  duty 
resting  upon  the  lessor,  —  as,  for  example,  from  the  defective 
condition  of  the  track  or  of  a  bridge  existing  at  the  time  of 
the  lease, — and  an  injury  arising  from  some  negligence  of  the 
lessee's  servants  in  running  the  trains.  We  see  no  ground  for 
such  a  distinction,  which  really  rests  upon  a  denial  of  the 
principles  above  laid  down.  If,  as  we  have  seen,  the  defend- 
ant company  cannot  escape  the  obligations  which  it  assumes 
in  accepting  its  charter  by  leasing  its  road  to  another,  then, 
whether  the  injury  complained  of  arises  from  a  defective 
track,  or  from  carelessness  in  running  the  trains,  can  make 
no  difference.  In  both  instances  the  obligatrons  assumed  by 
the  defendant  company  have  been  violated,  and  it  must  bear 
the  responsibility.  The  fact  that  the  defendant  company  has 
found  it  more  convenient  or  more  profitable  to  exercise  its  cor- 
porate rights  through  its  lessee,  rather  than  by  its  owns  officers 
and  agents,  cannot  relieve  it  from  the  performance  of  its  corre- 
sponding obligations. 

Whether  the  plaintiff  may  not  have  been  entitled  to  elect 
to  proceed  against  the  lessee  as  the  person  or  corporation  actu- 
ally doing  the  act  complained  of,  or  whether  the  defendant 
company  may  not  be  entitled  to  have  recourse  upon  its  lessee 
in  case  its  should  be  held  liable  to  the  plaintiff  in  this  action, 
are  qaestions  which  do  not  arise  upon  this  record,  and  have 
not  therefore  been  considered. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  cir- 
cuit court  be  reversed,  and  that  the  case  be  remanded  to  that 
court  for  a  new  trial.  

Railroads.  —  Liabtlfty  of  One  Railroad  Company  for  th«  acts  of  an- 
other company  to  whom  it  has  leased  its  line  of  railroad:  Nugent  v,  Boston 
tie.  R.  R.  Co.,  80  Me.  62;  6  Am.  S*.  Rep.  151,  and  note  162;  Intemationai 
etc  R.  R.  Co.  v.  Dunham,  68  Tex.  231;  2  Am.  St.  Rep.  484,  and  note  487j 
Am.  St.  Rsp.,  Vol.  'MO..  —  44 
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but  the  liability  of  the  lessor  of  a  railroad  does  not  prevent  the  lessee  from 
being  liable  also  for  the  negligence  of  its  servants  and  agents:  Pennsylvartia 
Co.  V.  Sloan,  125  111.  72;  8  Am.  St.  Rep.  337.  The  lease  of  a  railroad  does 
«ot  relieve  the  lessor  from  liability  with  respect  to  its  duties  to  the  public: 
ilnternaiional  etc.  R'y  Co.  v.  Kuehn,  70  Tex.  583;  compare  Central  etc.  R'y  Co. 
▼.  Morris,  68  Id.  49;  International  etc.  R.  R.  Co.  v.  Eckford,  71  Id.  274. 


Wando  Phosphate  Company  v.  Gibbon. 

[28  South  Cakolina,  418.] 
Contract  to  Mine  —  Breach  of  —  Refusal  to  Deliver  Possession  after 
Notice.  — A  party  in  possession  of  the  mine  of  another  under  a  contract 
under  seal  to  take  a  certain  quantity  of  rock  each  year  "until  the  mines 
are  exhausted, "  cannot  retain  possession  after  notice  to  quit,  claiming  un- 
der his  contract,  refusing  to  deliver  possession,  and  continuing  to  take  out 
rock.  Such  contract  is  for  personal  services  only,  and  his  only  remedy 
ia  an  action  for  damages  for  breach  of  the  contract. 

Barker,  Oilliland,  and  Fitzsimons,  for  the  appellant. 
James  Simons,  and  Mitchell  and  Smith,  for  the  respondent. 

Simpson,  C.  J.  The  appellant  being  the  owner  of  a  certain, 
tract  of  land  situate  in  Charleston  County,  containing  a  de- 
posit of  phosphate  rock,  employed  the  defendants,  respondents, 
to  mine  said  lands  under  the  following  written  agreement,  to 
wit:  — 

"1.  That  the  said  George  E.  Gibbon,  Jr.,  and  E.  J.  Hana- 
han  agree  and  contract  to  mine  all  the  available  phosphate 
rock'on  the  lands  of  the  Wando  Phosphate  Company,  near 
Bee's  Ferry,  in  Charleston  County,  in  the  state  aforesaid,  and 
deliver  the  same  properly  washed  and  weighed  to  the  said 
company  on  board  of  lighters  and  vessels  at  the  wharf  of  the 
company,  situate  on  said  land,  at  four  dollars  and  seventy-five 
cents  ($4.75)  per  ton  for  each  and  every  ton  of  2,240  pounds 
«o  mined,  washed,  weighed,  and  delivered,  provided,  that  if  no 
vessel  is  ready  to  receive  the  rock,  the  same  shall  be  dumped 
on  the  wharf,  or  on  the  adjacent  land,  at  the  option  of  the 
company. 

"2.  The  said  Wando  Phosphate  Company  agree  to  furnish 
to  the  parties  of  the  first  part  a  washer,  engine,  boilers,  a  rail- 
road of  necessary  length,  and  having  a  track  three  feet  wide, 
with  proper  switches  and  frogs,  twenty  cars  of  usual  size, 
mules,  and  whatever  else  may  be  necessary  to  constitute  a 
plant  suitable  and  proper  for  carrying  on  said  mining  opera- 
tions, and  shall  pay  to  the  said  parties  of  the  first  part  four 
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dollars  and  seventy-five  cents  per  ton  for  each  and  every  ton 
of  phosphate  rock  so  mined,  washed,  and  delivered,  as  pro- 
vided for  in  the  first  clause  of  this  agreement,  said  payment 
to  be  made  weekly  or  monthly. 

"3.  The  said  parties  of  the  first  part  agree  to  furnish  the 
necessary  labor  and  to  pay  for  the  same,  and  also  to  feed 
the  mules,  and  defray  all  the  other  expenses  necessary  to  the 
mining,  washing,  and  delivering  of  said  rock,  as  hereinbefore 
provided  for,  keeping  everything  in  order  at  their  expense, 
damages  other  than  usual  wear  and  tear  to  machinery,  engine, 
and  boilers  excepted. 

"4.  The  said  parties  of  the  first  part  agree  to  mine  not  less 
than  two  thousand  tons  of  phosphate  rock  within  one  year 
from  the  time  the  plant  hereinbefore  provided  for  has  been 
turned  over  to  them,  and  to  mine  not  less  than  four  thousand 
tons  for  each  and  every  succeeding  year  until  the  mines  are 
exhaused. 

"5.  It  is  mutually  agreed  that  in  case  the  said  parties  to 
these  presents  shall  diff'er  as  to  what  is  'available  phosphate 
rock,'  as  provided  for  in  the  first  article,  or  what  is  necessary 
to  constitute  a  plant  suitable  and  proper  for  carrying  on  said 
mining  operations,  as  provided  for  in  the  second  article  hereof, 
such  diflference  shall  be  submitted  to  arbitrators,  one  to  be  ap- 
pointed by  the  party  of  the  first  part,  and  one  by  the  party  of 
the  second  part,  with  the  right  to  said  arbitrators,  in  case  they 
should  not  agree,  to  call  in  an  umpire,  and  the  award  of  said 
arbitration  shall  be  final  and  conclusive  on  said  parties. 

"6.  The  said  parties  of  the  first  part  are  to  have  the  use  of 
the  houses  now  standing  on  the  said  lands  of  the  party  of  the 
second  part. 

"  In  witness  whereof,  the  said  parties  have  hereunto  set  their 
hands  and  seals  on  the  day  and  in  the  year  first  above  written. 
[Signed]  "G.  E.  Gibbon,  Jr.      [l.  s.] 

"E.  J.  Hanahan.         [l.  s.] 
"F.  B.  Hacker,  [l.  s.] 

"  Pres.  Wando  Phos.  Company." 

This  agreement  was  entered  into  on  November  22,  1881,  and 
after  the  work  had  been  carried  on  for  several  years  there- 
under, the  appellant,  finding  that  they  were  suff'ering  great 
loss  on  account  of  the  decline  in  phosphate  rock,  on  February 
2,  1887,  gave  notice  to  the  respondents  that  the  work  should 
be  discontinued  on  and  after  February  5th,  when  the  property 
in  possession  of  said  respondents,  including  the  lands,  washer, 
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railroad  track,  mules,  and  implements  belonging  to  the  appel- 
lant, should  be  delivered  up.  This  notice  was  disregarded  by 
the  respondents,  who  continued  to  hold  possession  of  the  prop- 
erty mentioned  after  said  notice,  and  also  after  frequent  other 
notices  of  the  same  kind  continued  to  dig  the  soil  and  remove 
the  rock.  Whereupon  the  action  below  was  commenced  by 
the  appellant,  demanding  judgment  for  damages  in  the  sum 
of  thirty  thousand  dollars  for  the  alleged  trespasses;  and  fur- 
ther, that  respondents  be  enjoined  from  the  further  con- 
tinuance of  said  trespasses  and  injuries.  The  respondents, 
admitting  most  of  the  allegations  in  the  complaint  as  to  the 
character  of  the  work,  etc.,  denied  that  they  were  trespassers, 
and  contending  that  they  had  performed,  and  were  perform- 
ing, their  part  of  the  contract  above  set  out,  interposed  said 
contract  as  a  defense  to  the  action.  The  appellant  demurred 
to  respondents'  answer,  on  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  defense.  This  demurrer  was 
overruled  by  his  honor  T.  B.  Fraser,  and  the  complaint  or- 
dered to  be  dismissed,  with  costs. 

The  plaintiff  has  appealed  upon  thirteen  exceptions.  The 
main  point  raised,  however,  is,  that  his  honor  erred  in  holding 
that  the  respondents  had  the  right  to  continue  their  work  and 
employment  until  the  "  mines  were  exhausted";  that  such 
was  the  meaning  and  intent  of  the  contract  between  the  par- 
ties, and  that  appellant  had  no  right  to  discontinue  said  work 
80  as  to  make  the  respondents  trespassers.  Error  is  alleged 
also  to  his  honor  in  dismissing  the  complaint  without  motion, 
or  notice  of  motion,  to  that  effect,  and  on  demurrer  to  the  an- 
swer. The  other  exceptions  allege  error  more  to  the  reasoning 
of  his  honor  leading  up  to  the  holding  suggested  above,  rather 
than  to  any  principle  of  law  directly  involved. 

We  come  now  to  the  question.  Did  his  honor  interpret  cor- 
rectly the  contract  between  the  parties?  Was  it  a  definite 
contract  for  the  continuance  of  the  work  provided  for  therein 
until  the  mines  should  be  exhausted?  and  if  so,  did  it  author- 
ize the  respondents  to  hold  on  to  the  property  after  notice  to 
quit,  thereby  constituting  a  good  defense  to  the  charge  of  tres- 
pass? Ther-e  is  no  doubt  that  a  party  in  the  possession  of  the 
lands  of  another,  acknowledged  to  be  his,  and  of  property  like 
that  mentioned  here,  using  it,  digging  the  soil,  and  removing 
the  rock,  etc.,  would  be  a  trespasser,  unless  he  is  in  posses- 
sion as  lessee,  under  a  contract  of  rent,  under  an  irrevocable 
license,  or  by  permission  and  consent.     It  will  be  conceded, 
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we  suppose,  that  a  party  using  the  property  of  another,  as  it  is 
admitted  the  defendants  were  using  the  property  of  the  plain- 
tiff here,  to  avoid  being  held  responsible  as  a  trespasser,  would 
be  required  to  show  that  he  stood  in  relation  to  the  owner  in 
one  or  more  of  the  conditions  mentioned  above. 

Now,  was  the  contract  under  which  the  respondents  held, 
and  upon  which  they  rely,  either  a  lease,  a  contract  of  rent,  a 
license  coupled  with  an  interest,  or  a  permission  to  hold  and 
use,  as  claimed?  It  was  certainly  neither  of  the  first  three, 
and  therefore  they  may  be  dismissed  without  further  remark. 
The  question  then  recurs,  "Was  it  a  permission,  taking  effect 
at  the  time  of  its  execution,  and  at  the  beginning  of  the  em- 
ployment of  the  defendants,  and  to  continue  of  force  until  the 
"mines  were  exhausted"?  Were  the  terms  used,  to  wit,  "to 
furnish  not  less  than  four  thousand  tons  for  each  and  every 
succeeding  year  until  the  mines  were  exhausted,"  as  found  in 
the  fourth  paragraph  of  the  contract,  intended  to  indicate  the 
duration  of  the  employment,  and  so  understood  by  the  par- 
ties? or  were  they  used  merely  to  indicate  the  quantity  of  rock 
to  be  taken  yearly  from  the  mines  while  the  mining  continued, 
provided  there  was  available  rock  present? 

We  have  felt  great  hesitation  in  reaching  a  conclusion  on 
the  first  question,  because,  on  the  one  side,  if  it  was  the  pur- 
pose of  these  parties  to  fix  definitely  and  positively  a  duration 
to  their  business  obligations  upon  both  sides,  this  certainly 
could  have  been  done  much  more  distinctly  than  by  the 
phrase  used.  And  besides,  this  phrase  is  found  in  a  somewhat 
singular  place  in  the  contract,  if  such  was  its  purpose.  It  is 
found  in  the  fourth  paragraph,  which  stipulates  for  the  quan- 
tity of  rock  to  be  mined  annually  by  the  respondents,  and 
seems  to  have  been  thrown  in  more  for  the  benefit  of  said 
respondents  than  anything  else,  giving  room  for  a  decreased 
quantity,  less  than  the  four  thousand  tons  stipulated  for,  in 
case  the  mine  should  begin  to  run  out,  rather  than  to  extend 
the  contract  to  an  indefinite  period,  to  be  measured  and 
marked  only  by  the  exhaustion  of  the  mine.  And  yet,  on  the 
other  side,  when  the  words  employed  are  interpreted  accord- 
ing to  their  ordinary  and  usual  signification,  there  is  ground 
for  the  position  that  the  contract  was  to  last  as  long  as  the 
mines  furnished  available  rock  to  the  extent  of  four  thousand 
tons  per  annum.  But  be  this  as  it  may,  there  is  certainly  no 
express,  formal  provision  in  the  contract  obligating  the  plain- 
tiff to  continue  the  business  of  mining  until  the  mines  were 
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exhausted,  nor  for  any  definite  or  fixed  period.  Nor  do  we 
think  there  is  any  necessary  implication  of  such  a  result.  It 
is  true  that  the  defendants  stipulated  and  agreed  to  mine  not 
less  than  four  thousand  tons  of  rock  for  each  and  every  suc- 
ceeding year  until  the  mines  were  exhausted.  And  in  an- 
other section  of  the  contract,  the  plaintiff  stipulated  to  pay 
$4.75  for  each  ton  mined  and  furnished,  etc.;  but  it  nowhere 
appears  clearly  that  the  plaintiff  contracted  to  keep  the  busi- 
ness running,  even  at  a  ruinous  sacrifice,  until  the  mines  were 
exhausted. 

There  are  two  English  decisions,  found  in  5  Adolphus  and 
Ellis,  N.  S.,  which  are  very  similar  to  this,  and  which,  we 
think,  should  control  here.  In  the  first  case  {Aspdin  v.  Aus- 
tin, 5  Ad.  &  E.  *671),  plaintiff  agreed  to  manufacture  for 
defendant  cement  of  a  certain  quality,  with  the  materials, 
machinery,  and  implements  to  be  furnished  by  the  defend- 
ant, the  defendant  engaging  to  pay  four  pounds  weekly  dur- 
ing the  two  years  following  the  date  of  the  agreement,  and 
five  pounds  weekly  during  the  next  year  following,  and  also 
to  receive  plaintiff  into  partnership  at  the  expiration  of  the 
three  years.  Each  party  bound  himself  in  a  penal  sum  to 
fulfill  the  agreement.  It  was  held  that  the  stipulations  in  the 
agreement  did  not  raise  an  implied  covenant  that  defendant 
should  employ  plaintiff  in  the  business  during  three  or  two 
years,  though  defendant  was  bound  by  express  words  to  pay 
plaintiff  the  stipulated  wages  during  those  periods  respect- 
ively, if  plaintiff  performed,  or  was  ready  to  perform,  the  con- 
dition precedent. 

In  this  case  the  plaintiff  was  discharged  before  the  expira- 
tion of  the  period  mentioned,  and  he  brought  action  for  dam- 
ages on  account  of  the  discharge.  In  delivering  the  opinion  of 
the  court.  Lord  Denman,  C.  J.,  said:  "The  breach  here  as- 
signed by  the  plaintiff  assumes  that  the  defendant,  at  however 
great  loss  to  plaintiff,  was  bound  to  continue  his  business  for 
three  years,  but  the  defendant  has  not  covenanted  to  do  so. 
He  has  covenanted  only  to  pay  weekly  sums  for  three  years  to 
the  plaintiff,  on  condition  of  his  performing  what,  on  his  part, 
he  has  made  a  condition  precedent,  and  the  plaintiff  will  be 
entitled  to  recover  those  sums,  whether  he  performs  that  or  not, 
so  long  as  he  is  ready  and  willing  and  offers  to  perform  it,  and 
is  prevented  only  by  the  defendant  from  doing  it." 

The  other  case  {Dunn  v.  Sayles,  5  Ad.  &  E.  *687)  was  to  the 
Bame  effect,  upon  a  similar  contract.    The  court  in  these  cases 
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seem  to  have  held  that  while  the  contract  to  pay  the  stipulated 
sums  for  the  services  to  be  rendered  might  be  binding,  if  the 
plaintiff  was  ready  and  willing  to  perform  them,  and  was  pre- 
vented improperly  by  the  defendant,  yet  that  defendant  could 
not  be  required  to  continue  the  business  against  his  will,  and 
to  his  great  injury.  In  other  words,  that  he  had  the  right  to 
dismiss  his  employee,  and  to  discontinue  his  business  at  the 
peril  of  being  held  responsible  for  failure  to  comply  with  his 
contract  to  pay  so  much  weekly,  etc. 

Now,  in  the  case  before  the  court.  As  we  have  already  said, 
there  is  no  distinct  and  positive  contract  on  the  part  of  the 
plaintiff,  that  the  business  of  mining  shall  go  on  until  its  mines 
were  exhausted,  which  the  plaintiff  has  breached  by  dismiss- 
ing the  defendants,  and  by  virtue  of  which  contract  the  defend- 
ants can  hold  on  to  the  property  in  question  after  notice  to  quit. 
The  contract  which  plaintiff  has  breached,  if  any,  is  like  that 
in  the  two  cases  above  cited,  to  wit,  a  contract  to  pay  the  de- 
fendants the  sums  stipulated  for  the  rock  to  be  mined.  But 
the  breach  of  this  contract,  if  any,  does  not  entitle  the  defend- 
ants to  continue  in  possession  of  the  property.  Mr.  Wood  says: 
"  When  a  servant  is  discharged,  whether  rightfully  or  not 
{Ross  V.  Pender,  10  Sess.  Cas,  S.,  3d  series,  301),  he  must  leave 
peaceably,  and  surrender  to  the  master  all  property  belonging 
to  him,  including  a  house,  if  he  occupies  it  as  a  servant,  and 
if  he  fails  to  do  so,  the  master  may  forcibly  eject  him  from  the 
premises:  Seangall  v.  Crawford,  2  Mur.  40;  Bertie  v.  Beaumontj 
16  East,  34;  and  the  fact  that  the  servant  leaves  quietly,  without 
protesting  against  his  discharge,  cannot  be  construed  as  evi- 
dence of  an  acquiescence  therein:  Champion  v.  Hartshorne,  9 
Conn.  564;  McAllister  v.  Ogle,  1  Ir.  Jur.,  Com..  P.,  N.  S.,  313; 
for  it  is  his  duty  to  leave  peaceably,  and  he  does  no  more  than 
his  duty  by  quietly  departing":  Wood  on  Master  and  Servant, 
2d  ed.,  sec.  146. 

In  each  of  the  cases  in  Adolphus  and  Ellis,  above,  the  em- 
ployee brought  the  action  relying  upon  an  alleged  breach  of 
the  contract  between  the  parties,  that  the  employer  had  dis- 
continued the  work  and  discharged  the  plaintiff  without  cause 
before  the  expiration  of  said  contract.  The  court  held  that 
there  was  no  covenant,  either  express  or  implied,  that  the  work 
should  continue,  and  therefore  the  action  could  not  be  sus- 
tained, saying  that  the  breach  assigned  should  have  been  the 
failure  to  pay  the  stipulated  wages  daring  the  specified  time, 
for  which  there  was  a  contract.    So  here,  the  defendants  inter- 
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posed  the  agreement,  setting  up  the  defense  that  they  had  the 
right  thereunder  to  continue  the  work  until  the  mines  were 
exhausted.  The  circuit  judge  sustained  this  defense  by  over- 
ruling the  demurrer.  We  think  this  was  error,  for  the  reason, 
like  the  cases  cited  supra,  there  was  no  contract  for  the  con- 
tinuation of  the  work  for  a  definite  or  an  indefinite  period. 
Whether  there  was  a  contract  that  defendants  should  be  em- 
ployed to  the  extent  of  furnishing  4,000  tons  of  rock  per  an- 
num until  the  mines  should  be  exhausted,  at  $4.75  per  ton,  is 
not  one  of  the  issues  in  the  pleadings,  and  is  not  therefore  di- 
rectly involved. 

But  assuming  that  it  is,  and  that  such  a  contract  was  made, 
and  that  being  under  seal,  based  upon  mutual  promises  and 
stipulations,  and  in  every  way  founded  upon  a  sufficient  legal 
consideration,  it  is  a  valid  contract,  binding  and  obligator}' 
upon  both  parties,  and  further  that  it  has  been  breached,  — 
what  is  the  remedy,  and  what  is  the  relief  to  which  the  de- 
fendants are  entitled?  The  remedy  for  a  breach  of  contract 
depends  entirely  upon  the  nature  and  character  of  the  con- 
tract breached.  If  it  be  a  contract  by  which  the  party  of  the 
second  part  has  acquired  the  possession  of  property,  real  or 
personal,  as  a  purchaser,  lessee,  or  otherwise  of  a  defined  in- 
terest, as  a  term  of  years,  etc.,  or  a  license  coupled  with  an 
interest  irrevocable,  we  suppose  that  he  could  retain  posses- 
•sion.  Or  if  it  be  a  contract  which  the  courts  would  specifically 
^enforce  according  to  its  terms,  he  might  obtain  such  enforce- 
ment. Or  if  it  be  a  contract  the  breach  of  which  sounds  in 
damages  only,  his  remedy  would  be  an  action  for  damages, 
and  his  relief  a  recovery  of  such  damages  as  the  facts  required. 

In  the  first  class  he  could  retain  possession,  because  his  pos- 
session is  founded  upon  title.  In  the  second,  if  in  possession, 
he  could  still  retain  it,  because  the  courts  would  enforce  a  spe- 
cific performance,  if  he  was  out  of  possession,  by  putting  him 
in  possession.  But  in  the  last  class  his  rights  rest  in  contract 
which  has  given  him  no  defined  interest  in  possession,  but 
Bimply  an  agreement  to  have  a  certain  thing  done  or  not  done, 
the  violation  of  which  entitles  him,  not  to  have  the  agreement 
fulfilled  specifically,  but  to  damages  in  case  of  a  failure  to 
comply.  Take  the  case  of  an  overseer,  an  agent,  or  clerk,  em- 
ployed for  a  certain  number  of  years,  and  dismissed  without 
sufficient  cause  before  the  expiration  of  the  contract;  could  he 
Btill  perform  the  stipulated  duties  in  defiance  of  the  dismissal 
of  the  employer,  perforce?    Would  this  be  his  legal  remedy? 
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or  would  not  an  action  for  damages  be  the  legal  and  proper 
course? 

We  think  the  respondents  occupied  the  relation  of  ordinary 
laborers  to  the  appellant,  — employees  to  do  a  certain  work, — 
their  possession  being  his  possession,  and  that  possibly  they 
were  employed  to  do  this  work  ''until  the  mines  were  ex- 
hausted," and  that  the  appellant  has  broken  this  employment 
at  the  peril  of  being  subjected  to  pay  such  damages  as  the  re- 
spondents may  have  sustained;  but  we  do  not  think  that  the 
respondents  bought  any  right  or  title  to  the  property  in  ques- 
tion, nor  was  the  contract  such  a  contract  as  the  court  of 
equity  would  specifically  enforce,  and  in  that  way  authorize 
them  to  hold  to  their  possession.  But  it  is  a  contract  sound- 
ing in  damages,  for  the  breach  of  which  their  only  remedy  is 
an  action  for  damages,  and  that  since  the  service  of  notice  to 
quit  upon  said  defendants  their  possession  has  been  without 
authority,  and  therefore  the  action  below  is  maintainable,  it 
being  substantially  an  action  for  exclusive  possession  on  the 
part  of  the  appellant:  See  the  principle  laid  down  by  Wood 
on  Master  and  Servant,  quoted  above,  extracted  from  the  cases 
which  he  cites  supra. 

The  main  ground  of  our  conclusion  is,  that  even  admitting 
the  contract  to  have  been  a  contract  until  the  mines  were  ex- 
hausted (which  question  we  do  not  adjudicate  decisively),  yet 
it  was  a  contract  involving  personal  services  only,  and  gave 
no  title  to  the  property,  either  real  or  personal,  or  any  right  to 
possession  or  use  as  against  the  true  owners,  and  therefore 
that  defendants  could  not  continue  to  hold  in  defiance  of  the 
demand  of  the  appellant,  the  admitted  owner.  See  Wood  on 
Master  and  Servant,  2d  ed.,  sec.  155:  "  When  a  servant  occu- 
pies a  dwelling-house  as  accessory  to  the  performance  of  his 
duties,  he  is  not  a  tenant,  and  if  he  is  discharged,  his  right  to 
possession  ceases,  and  he  must  surrender,  or  he  may  be  for- 
cibly ejected.  And  when  the  servant  is  discharged,  the  right 
of  the  master  to  enter  does  not  depend  upon  the  question 
whether  he  has  been  rightfully  or  wrongfully  discharged,  but 
exists  in  the  one  case  as  well  as  in  the  other,  the  master  in- 
curring the  peril  of  paying  damages,  if  the  discharge  is  wrong- 
ful. But  the  right  to  expel  the  servant  from  the  house  exists, 
whether  he  had  good  cause  or  not,"  their  remedy,  if  they  have 
any,  being  as  we  have  said,  an  action  for  damages  for  breach 
of  contract.  If  they  were  out  of  possession,  they  certainly  could 
not  be  put  into  possession  by  a  specific  enforcement  of  the 
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agreement,  for  the  reason  that  the  contract  was  neither  a  con- 
tract for  the  purchase  of  land,  nor  of  anything  else  having  a 
special  value  over  and  above  an  ordinary  pecuniary  one,  giv- 
ing rise  to  equity  jurisdiction  in  such  cases.  And  being  in 
possession,  they  cannot  hold  possession,  for  the  same  reason. 

Our  judgment  is,  that  the  demurrer  should  have  been  sus- 
tained in  so  far  as  it  negatived  the  answer  as  a  bar  to  the 
action,  and  that  the  case  should  have  proceeded  on  the  clairh 
of  appellant  for  damages,  if  any,  and  his  right  to  the  restrain- 
ing order  prayed  for. 

'  The  conclusion  above  renders  a  discussion  of  the  other  ques- 
tions raised  unnecessary. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the 
circuit  court  be  reversed,  and  that  the  case  be  remanded. 


Mining  Contract.  —  Where  A  granted  to  B  the  right  to  enter  upon  his 
land,  and  mine  and  remove  minerals  "during  the  continuance  of  the  agree- 
ment," etc.,  paying  A  a  royalty  of  so  much  per  ton  of  mineral  taken  out  and 
removed,  and  it  was  agreed  that  B  could  cease  mining  at  any  time,  the  es- 
tate that  B  took  under  such  an  agreement  was  an  estate  at  will,  determinable 
at  the  will  of  either  party:  Knigld  v.  Indiana  etc.  Co.,  47  Ind.  105;  17  Am. 
Rep.  692.  A  license  to  dig  ore  from  another's  land  is  revocable  at  any  time 
at  the  pleasure  of  him  who  gives  it:  Riddle  v.  Brown,  20  Ala.  412;  56  Am. 
Dec.  202.  An  indenture  between  a  landlord  and  certain  miners  granting 
them  the  right  to  dig  for  gold  upon  his  land  so  long  as  they  may  deem  it  ad- 
visable to  search  for  gold,  creates  no  easement  upon  the  land,  but  merely  an 
unassignable  lease  thereof:  Hodgson  v.  Perkins.  84  Va.  706;  Barksdale  v. 
Hairston,  81  Id.  764. 
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Rule  in  Shelley's  Case  when  Inapplicable.  —  If  the  word  "  issue "  is 
so  qualified  by  additional  words  as  to  evince  an  intention  that  it  is  not 
to  be  taken  as  descriptive  of  an  indefinite  line  of  descent,  but  is  used  to 
indicate  a  new  stock  of  inheritance,  the  rule  in  Shelley's  Case  does  not 
apply. 

Wills  —  Construction  of  Devise  for  Life.  —  Under  a  devise  to  A  for 
life,  and  after  his  decease  to  his  lawful  issue  absolutely  and  in  fee,  but 
if  A  should  die  without  lawful  issue  at  the  time  of  his  death,  then  to  B, 
A  takes  a  life  estate,  with  limitation  over  to  his  issue  in  fee  as  pur- 
chasers. 

Merger  is  the  Annihilation  of  one  estate  in  another,  and  takes  place  usu- 
'  ally  when  a  greater  estate  and  a  less  coincide  and  meet  in  one  and  the 
same  person,  without  any  intermediate  estate,  whereby  the  less  is  im- 
mediately merged;  that  is,  sunk  or  drowned  in  the  greater. 

MsEiOER  of  Equal  Estates.  —  The  general  rule  is,  that  equal  estates  will 
not  merge  in  each  other;  but  to  this  rule  there  are  well-established  ex- 
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ceptions.  Even  when  the  estates  are  theoretically  equal,  the  first  in  th« 
order  of  succession  may  merge  in  the  next  vested  remainder.  An  estate 
at  will  may  merge  in  an  estate  for  years,  and  estates  for  years  may  merge 
into  each  other  or  in  estates  for  life.  Estates  for  life  may  merge  into 
each  other. 

Merger.  —  An  Estate  for  Years  will  Meroe  in  a  Revbrsionaby  Term 
or  Years,  even  though  the  latter  is  of  less  duration. 

Wills  —  Merger  of  Life  Estates  —  Statute  of  Limitations  as  against 
Remaindermen.  —  Where,  under  a  devise  to  A  for  life,  remainder  to  B 
for  life,  and  remainder  to  B's  issue  in  fee,  B  purchases  A'a  estate,  and 
dies,  leaving  the  latter  surviving,  his  estate  is  merged  in  that  of  B,  and 
at  the  death  of  the  latter,  his  issue  are  entitled  to  the  estate  in  fee,  but 
if  B  conveys  the  land,  and  dies,  the  statute  of  limitations  will  begin  to 
run  from  that  time  in  favor  of  his  grantee  and  agaunst  his  heirs,  whose 
rights,  after  twenty  years'  acquiescence  in  the  adverse  possession  of  such 
grantee,  are  barred. 

Improvements  —  Interest.  —  Party  in  possession  who  is  allowed  the  value 
of  his  improvements  should  not  be  allowed  interest  thereon  from  the 
time  of  filing  the  decree. 

W.  M.  Shannon,  for  the  appellants. 

/.  T.  Hay,  for  the  respondents. 

McGowAN,  J.  In  the  year  1831  William  Ancrum  died, 
leaving  a  will,  by  the  fifth  clause  of  which  he  devised  as  fol- 
lows: "And  as  to  my  real  estate,  I  give  and  bequeath  and  de- 
vise unto  my  dearly  beloved  wife,  Julia,  ray  dwelling-house, 
situate  in  the  town  of  Camden,  with  the  appurtenant  lands 
and  hereditaments  thereunto  belonging,  ....  for  and  during 
the  term  of  her  natural  life.  From  and  after  the  decease  of 
ray  said  dearly  beloved  wife,  I  give  and  bequeath  and  devise 
my  said  dwelling-house  ....  to  my  eldest  son.  Fowler  Bris- 
bane Ancrum,  for  and  during  the  term  of  his  natural  life;  and 
from  and  after  his  decease  to  his  lawful  issue  absolutely  and 
in  fee-simple.  If  my  eldest  son,  Fowler  Brisbane  Ancrum, 
should  die  leaving  no  lawful  issue  at  the  time  of  his  decease, 
then  and  in  such  case  I  give,  bequeath,  and  devise  my  dwell- 
ing ....  to  my  second  son,  William  Alexander  Ancrum,  for 
and  during  the  term  of  his  natural  life;  and  from  and  after  his 
decease  to  his  lawful  issue  absolutely  and  in  fee-simple.  But 
if  my  said  second  son,  William  Alexander  Ancrum,  should  die 
leaving  no  lawful  issue  at  the  time  of  his  decease,  then  and  in 
such  case  I  give,  bequeath,  and  devise  my  said  dwelling,  etc., 
to  my  third  son,  Thomas  James  Ancrum,  for  and  during  the 
term  of  his  natural  life,  and  from  and  after  his  decease  to  his 
lawful  issue  forever  and  in  fee-simple,"  etc. 

The  eldest  son,  Fowler  Brisbane  Ancrura,  died  early,  with- 
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out  lawful  issue  at  the  time  of  his  death.  The  second  son, 
William  Alexander  Ancrum,  purchased  the  life  estate  of  his 
mother,  Julia  (afterwards  Mrs.  Glass),  in  1837  (the  deed,  how- 
ever, was  not  proved);  and  thus  being,  as  he  doubtless  sup- 
posed, the  owner  of  the  fee,  on  March  25,  1857,  he  conveyed 
the  premises  described,  with  the  usual  warranty,  to  one  Joseph 
W.  Doby,  who  in  1863  conveyed  them  to  James  R.  Read;  and 
he  (1873)  to  Martha  C.  Jennings,  and  she  (1876)  to  E.  D.  Dur- 
ham, and  he  (1876)  to  Thomas  James  Ancrum,  and  he  (1881) 
conveyed  the  same  to  William  A.  Ancrum,  trustee,  with  the 
exception  of  one  half  acre,  which  was  conveyed  (1884)  to  Fan- 
nie C.  Johnson,  and  William  A.  Ancrum,  trustee  (1885),  con- 
veyed one  acre  of  said  premises  to  H.  U.  Parker.  Fannie  C. 
Johnson,  being  advised  that  she  had  good  legal  title,  made 
improvements  on  the  premises  conveyed  to  her,  which  en- 
hanced their  value  $1,450;  and  William  A.  Ancrum,  trustee, 
supposing  that  his  title  was  good,  made  improvements  on 
the  premises  conveyed  to  him,  which  enhanced  their  value 
$2,000. 

William  Alexander  Ancrum  died  in  the  month  of  July, 
1862,  leaving  at  the  time  of  his  death  as  his  lawful  issue  his 
eon,  Thomas  J.  Ancrum,  and  four  daughters,  viz.:  Mary,  who 
intermarried  with  C.  J.  Shannon,  Elizabeth  B.,  who  intermar- 
ried with  Samuel  Boykin,  Ellen,  who  intermarried  with  Fran- 
cis D.  Lee,  and  Margaret,  who  intermarried  with  Samuel  F. 
Boykin.  Elizabeth  was  born  April  25,  1843,  and  Margaret 
was  born  on  May  6,  1848,  and  died  April  28,  1884,  leaving  as 
her  heirs  at  law  her  husband,  Samuel  F.  Boykin,  and  four 
minor  children,  viz.,  Douglass  A.,  Samuel  F.,  Mattie  R.,  and 
William  A.  Boykin. 

In  1872,  while  James  R.  Read  held  the  premises,  Thomas  J. 
Ancrum,  Mary  A.  Shannon,  and  Ellen  D.  Lee,  three  of  the 
children  of  William  Alexander  Ancrum,  by  their  deed  under 
seal,  released  and  relinquished  all  right  or  claim  in  said  prem- 
ises sold  by  their  father.  Julia  Glass,  the  widow  of  the  testa- 
tor, died  in  1885,  and  Elizabeth  B.  Boykin  and  the  husband 
and  children  of  her  deceased  sister,  Margaret  Boykin  (being 
the  two  children  of  William  A.  Ancrum,  who  did  not  release 
their  interest  in  the  premises),  instituted  this  action,  some  time 
in  the  latter  part  of  the  year  1855  (the  exact  date  does  not 
appear),  against  the  several  parties  in  possession,  to  recover 
their  respective  shares  of  the  aforesaid  premises,  as  purchasers 
under  the  will  of  William  Ancrum,  and  to  partition  the  same 


Nov.  1887.]  BoYKiN  r;.  Ancrum.  701 

among  themselves.  The  defendants  claim  that  the  first  son, 
Fowler  Brisbane  Ancrum,  being  out  of  the  question,  the  devise 
gave  a  vested  fee  conditional  to  William  A.  Ancrum,  and  hav- 
ing aliened  the  premises  after  issue  born,  his  alienees  are 
seised  in  fee.  And  failing  in  this  construction,  that  they  had 
acquired  title  by  the  statate  of  limitations  and  presumption  of 
a  grant  from  lapse  of  time,  etc. 

The  issues  of  fact  and  of  law  were  referred  to  the  master, 
J.  D.  Dunlap,  Esq.,  who  made  a  very  full  and  clear  statement 
of  the  facts,  as  herein  summarized,  and  held  that  William  A. 
Ancrum  took  under  his  father's  will  only  a  life  estate  in  re- 
mainder after  the  life  estate  of  his  mother,  Julia,  and  that  his 
children  and  grandchildren  (whose  parent  was  dead)  took  by 
purchase  as  remaindermen,  and  not  as  heirs  by  limitation; 
and  that  Elizabeth  B.  Boykin  and  the  heirs  of  her  deceased 
sister,  Margaret  Boykin,  are  entitled  to  recover  their  shares  of 
the  premises  in  question:  the  said  Elizabeth  B.  one-fifth  part 
thereof,  and  the  other  plaintiS's  (heirs  of  Margaret)  another 
one-fifth  part,  and  all  proper  rents,  and  allowing  credits  for 
improvements  accordingly,  etc. 

This  report  was  heard  upon  exceptions  by  his  honor  Judge 
Norton,  who  confirmed  the  report  as  to  the  construction  of  the 
will  of  William  Ancrum.  But  he  held  that  upon  the  purchase 
of  his  mother,  Julia's,  life  estate  by  William  Alexander  An- 
crum, that  estate  was  merged  in  his  own  life  estate,  and  as  that 
ended  with  his  death,  in  July,  1862,  a  right  of  action  then  ac- 
crued to  the  remaindermen,  who  were  under  no  disability  to 
sue;  and  that  the  lapse  of  twenty  years  from  that  time  until 
the  action  was  brought  raised  the  presumption  of  a  grant  from 
Mrs.  Elizabeth  B.  Boykin,  and  as  to  her,  he  dismissed  the 
complaint;  but  he  decreed  that  Samuel  F.  Boykin,  the  hus- 
band of  Margaret,  who  had  died,  was  entitled  to  one  fifteenth, 
and  each  of  her  four  minor  children  to  one  thirtieth,  of  the 
premises  claimed. 

From  this  decree  both  the  plaintiS's  and  defendants  appeal 
to  this  court,  the  defendante  upon  the  single  ground  that  "his 
honor  erred  in  adjudging  that  under  the  will  of  William  An- 
crum the  chrldren  of  William  A.  Ancrum  took  as  purchasers 
an  estate  in  fee-simple  in  remainder  in  the  premises  described, 
and  that  Wiiliam  A.  Ancrum  took  only  a  life  estate  therein." 

The  plaintiS's'  exceptions:  — 

"  1.  Because  his  honor  erred  in  holding  that  when  W.  A. 
Ancrum  purchased  the  life  estate  of  Mrs.  Julia  Glass  in  fehe 
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premises  described  in  the  complaint,  her  life  estate  merged  in 
the  life  estate  of  the  said  W.  A.  Ancrum. 

"  2.  Because  his  honor  erred  in  holding  that  the  presump- 
tion of  a  grant  was  set  in  motion  against  the  plaintiflfs  at  the 
time  of  the  death  of  W.  A.  Ancrum. 

"  3.  Because  his  honor  erred  in  holding  that  the  occupancy 
of  the  premises  since  the  death  of  W.  A.  Ancrum  has  created 
a  complete  presumption  that  Mrs.  Elizabeth  B.  Boykin  had 
conveyed  her  interest  in  the  premises  to  the  alienee  of  W.  A. 
Ancrum. 

"  4.  Because  his  honor  erred  in  not  holding  that  the  pre- 
sumption arising  from  an  adverse  holding  ceased  to  operate 
from  the  time  of  J.  R.  Read's  purchasing  the  interests  of  cer- 
tain co-tenants  of  the  plaintiffs  on  the day  of ,  1872, 

and  from  that  time  became  permissive  and  amicable. 

"  5.  Because  his  honor  erred  in  holding  that  the  defendants 
are  entitled  to  interest  on  the  amount  allowed  them  for  im- 
provements from  the  day  of  filing  of  said  decree,  when  the  evi- 
dence shows  that  they  are  in  possession  of  said  premises  and 
receiving  the  benefits  of  the  same." 

As  to  the  construction  of  the  devise,  "  to  my  second  son, 
William  Alexander  Ancrum,  for  and  during  the  term  of  his 
natural  life,  and  from  and  after  his  decease  to  his  lawful  issue, 
absolutely  and  in  fee-simple.  But  if  my  said  second  son,  Wil- 
liam Alexander  Ancrum,  should  die,  leaving  no  lawful  issue 
at  the  time  of  his  decease,  then,  and  in  such  case,"  over,  etc. 
Without  going  again  into  the  authorities  upon  the  subject,  we 
think  this  case  is  concluded  by  that  of  Mclntyre  v.  Mclntyre, 
16  S.  C.  294,  where  the  authorities  are  cited  and  the  conclu- 
eion  satisfactorily  stated  by  Mr.  Justice  Mclver,  as  follows: 
"  We  think  the  authorities  in  this  state  conclusively  show  that 
where  the  word  '  issue '  is  so  qualified  by  additional  words  as 
to  evince  an  intention  that  it  is  not  to  be  taken  as  descriptive 
of  an  indefinite  line  of  descent,  but  is  used  to  indicate  a  new 
stock  of  inheritance,  the  rule  [in  Shelley's  Case]  does  not  ap- 
apply."  In  that  case,  as  in  this,  the  antecedent  estate  was 
expressly  "for  life,"  and  after  the  decease  of  the  tenant  for 
life,  to  the  "  issue."  The  superadded  words  there  were,  "  and 
their  heirs  forever,"  while  here  they  are  "  absolutely,  and 
in  fee-simple,"  —  an  equivalent  phrase  certainly  quite  as  strong 
as  the  other.  Besides,  here  there  is  still  another  limita- 
tion over  to  the  third  son,  Thomas  James  Ancrum,  —  "but  if 
my  said  second  son,  William  A.  Ancrum,  should  die,  leaving 
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no  lawful  issue  at  the  time  of  his  decease,"  etc.  "We  agree  with 
the  master  and  circuit  judge  that  William  Alexander  Ancrum 
took  only  a  life  estate  in  the  premises  described,  and  that 
there  was  a  limitation  over  to  his  issue  as  purchasers. 

Then,  as  to  the  plaintiffs'  exceptions.  The  first  charges 
that  it  was  error  in  the  judge  to  hold  "  that  when  W.  A. 
Ancrum  purchased  the  life  estate  of  Mrs.  Julia  Glass  in  the 
premises  described  her  life  estate  merged  in  the  life  estate  of 
W.  A.  Ancrum."  It  was  certainly  just,  when  Chancellor  Kent 
adopted  the  language  of  a  great  master  in  the  doctrine  of 
merger,  "  that  the  learning  under  this  head  is  involved  in 
much  intricacy  and  confusion."  "  Merger  is  described  as  the 
annihilation  of  one  estate  in  another.  It  takes  place  usually 
when  a  greater  estate  and  a  less  coincide  and  meet  in  one  and 
the  same  person,  without  any  intermediate  estate,  whereby  the 
less  is  immediately  merged;  that  is,  sunk  or  drowned  in  the 
greater":  Garland  v.  Paplin,  32  Gratt.  805;  2  Bla.  Com.  177; 
4  Kent's  Com.  100.  Taking  this  definition,  do  the  conditions 
exist  here  for  a  merger?  Mrs.  Glass  had  an  estate  for  life, 
and  (passing  over  the  eldest  son,  who  had  died  early)  the  next 
vested  estate  was  that  of  William  Alexander  Ancrum,  which 
was  also  for  life,  without  any  estate  intervening.  These  respect- 
ive estates  were  to  be  enjoyed  successively,  and  not  concur- 
rently,— that  of  the  mother,  Julia,  coming  first  in  the  order  of 
succession.  But  in  1837  W.  A.  Ancrum  purchased  the  life  es- 
tate of  Julia,  and  held  both,  claiming  the  premises  as  his  own 
absolutely  until  he  sold  and  conveyed  them  to  Doby  in  1857. 
Did  not  this  make  the  case  referred  to  in  the  books  "  of  the 
incompatibility  of  a  person  filling  at  the  same  time  the  char- 
acters of  tenant  and  reversioner  in  one  and  the  same  estate"  ? 

It  is  said,  however,  that  both  estates  were  for  life,  and  tbere- 
fore  equal  in  degree,  and  merger  only  takes  place  when  a 
larger  and  smaller  estate  meet  in  the  same  person.  The 
general  rule  is,  that  equal  estates  will  not  drown  in  each  other, 
but  there  are  well-established  exceptions.  Were  these  estates 
equal  in  the  sense  of  the  rule?  Looking  at  them  from  the 
point  of  view  of  W.  A.  Ancrum,  one  was  an  estate  for  the  life 
of  Mrs.  Julia  Glass,  preceding  his  estate,  and  the  other  suc- 
ceeding was  for  his  own  life.  There  seems  to  be  something  in 
the  order  in  which  the  estates  stand  to  each  other  in  the  mat- 
ter of  time.  Chancellor  Kent  states  the  rule  thus:  "The 
merger  is  produced,  either  from  the  meeting  of  an  estate  of 
higher  degree  with  an  estate  of  inferior  degree,  or  from  the 


704  BoYKiN  V.  Ancrum.  [S.  Carolina, 

meeting  of  the  particular  estate  and  the  immediate  reversion 
in  the  same  person.  An  estate  for  years  may  merge  in  an  es- 
tate in  fee  or  for  life;  and  an  estate  pur  auter  vie  may  merge 
in  an  estate  for  one's  own  life;  and  an  estate  for  years  may 
merge  in  another  estate  or  term  for  years,  in  remainder  or  re- 
version  To  effect  the  operation  of  merger,  the  more 

remote  estate  must  be  the  next  vested  estate  in  remainder  or 
reversion,  without  any  intervening  estate,  either  vested  or  con- 
tingent; and  the  estate  in  reversion  or  remainder  must  be  at 
least  as  large  as  the  preceding  estate." 

It  seems  that  even  when  the  estates  are  theoretically  equal, 
the  first  in  the  order  of  succession  may  merge  in  the  next 
vested  remainder,  being  in  this  respect  somewhat  like  a  sur- 
render, which  is  the  relinquishment  of  a  particular  estate  in 
favor  of  the  tenant  of  the  next  vested  estate  in  remainder  or 
reversion.  In  the  notes  to  the  case  of  James  v.  Morey,  2  Cow. 
246,  14  Am.  Dec.  475,  Leading  Cases  in  the  American  Law  of 
Real  Property,  lately  published  (1887)  by  Sharswood  and 
Budd,  vol.  3,  p.  231,  the  rule  is  thus  stated:  "The  estate  in 
reversion  or  remainder  must  be  as  large  as  or  larger  than  the 
estate  to  be  merged:  3  Preston  on  Conveyancing,  51.  The 
expression  'as  large  or  larger'  must  be  of  course  taken  in  the 
technical  sense;  thus  an  estate  for  life  is  larger  than  an  estate 
for  years,  although  death  may  destroy  the  former  estate  long 
before  the  efflux  of  time  has  brought  the  latter  to  a  conclusion. 
Thus  if  a  lease  be  made  for  years,  with  a  remainder  to  the 
lessee  for  life,  the  estate  for  years  will  merge;  but  if  there  be 
an  estate  for  life,  with  remainder  to  the  life  tenant  for  years, 
there  will  be  no  merger:  Co.  Lit.  54  b.  In  Sheehan  v.  HamiU 
ton,  4  Abb.  App.  211,  it  is  said  that  estates  of  equal  degree  do 
not  merge;  but  whether  this  be  strictly  so  or  not,  the  effect  of 
a  merger  will  be  produced  by  the  unity  of  possession.  An 
estate  at  will  will  merge  in  an  estate  for  years:  3  Preston  on 
Conveyancing,  176.  Estates  for  years  may  merge  in  each 
other  or  in  estates  for  life.  Estates  for  life  will  merge:  Co. 
Lit.  338  b;  Cary  v.  Warner,  63  Me.  571;  Allen  v.  Anderson,  44 
Ind.  395."  We  cannot  say  that  the  circuit  judge  committed 
error  in  holding  that  when  W.  A.  Aucrum  purchased  the  life 
estate  of  Mrs.  Glass  in  the  premises  that  estate  merged  in  his 
estate. 

Exceptions  2,  3,  and  4  make  the  point,  substantially,  that 
the  judge  erred  in  holding  that  at  the  death  of  William  A. 
Ancrum  (1862)  the  rights  of  the  issue  in  remainder  attached^ 
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and  from  that  time  the  possession  of  the  parties  was  adverse, 
BO  as  to  put  in  motion  the  presumption  of  a  grant  from  Mrs. 
Elizabeth  B.  Boynkin,  who  reached  her  majority  in  1864, 
two  years  after  the  death  of  her  father,  W.  A.  Ancrum,  and 
more  than  twenty  years  before  the  commencement  of  the  ac- 
tion. The  life  estate  of  Mrs.  Glass  was  the  first  in  the  order 
of  succession,  and  doubtless  was  expected  to  be  the  first  to  fall 
in;  the  fact,  however,  was  otherwise,  for  she  survived  W.  A. 
Ancrum  for  more  than  twenty  years.  It  is  true  that  but  for 
his  purchase  of  her  estate,  W.  A.  Ancrum  would  never  have 
reached  the  possession  of  his  estate;  and  it  is  asked  whether, 
under  these  circumstances,  his  right  must  be  limited  to  his 
own  life  estate,  which,  though  vested,  he  never  enjoyed  in 
possession,  so  as  to  make  his  death,  and  not  hers,  the  time  at 
which  an  action  accrued  to  the  remaindermen.  At  first  view 
it  is  not  obvious  how  an  estate  which  turned  out  to  be  the 
longest  could  be  drowned  in  one  of  shorter  duration;  but  ac- 
cording to  the  authorities,  it  seems  that  such  was  the  neces- 
sary consequence  of  the  merger:  See  Mangum  v.  Piester,  16 
S.  C.  330;  4  Kent's  Com.  99;  2  Pomeroy's  Eq.  Jur.,  sec.  787, 
and  notes,  where  it  is  said  that  "  an  estete  for  years  will  merge 
in  a  reversionary  term  of  years,  even  though  the  latter  is  of 
less  duration,"  citing,  among  other  authorities,  Welsh  v.  PMl- 
lipsj  54  Ala.  309;  25  Am.  Rep.  679.  And  Chancellor  Kent 
says:  "The  estate  in  which  the  merger  takes  place  is  not  en- 
larged by  the  accession  of  the  preceding  estate,  and  the  greater 
or  only  subsisting  estate  continues  after  the  merger  precisely 
of  the  same  quantity  and  extent  of  ownership  as  it  was  before 
the  accession  of  the  estate  which  is  merged,  and  the  lesser 
estate  is  extinguished,"  etc. 

We  cannot  doubt  that  the  premises  were  held  adversely  to 
all  the  world.  During  his  life,  William  A.  Ancrum  held  them 
as  his  own  absolutely.  Shortly  before  his  death  (in  1857),  he 
conveyed  them  to  Joseph  W.  Doby,  with  the  usual  warranty 
of  title.  We  dx)  not  see  how  the  relinquishment  of  some  of  the 
remaindermen  could  affect  the  character  of  the  possession  as 
to  those  who  did  not  relinquish.  We  do  not,  however,  think 
that  the  defendants  should  have  interest  on  the  value  of  their 
improvements  while  they  have  the  possession  and  use  of  the 
same. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  cir- 
cuit court,  with  the  slight  modification  as  to  interest  on  the 

value  of  the  improvements,  be  affirmed. 
AX.  ST.  &IP..  Vol.  XUL— 45 
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'Statute  op  Limitations.  —  The  general  rule  is,  that  the  statute  of  lim- 
itations does  not  begin  to  run  against  reversioners  or  remaindermen  daring 
the  lifetime  of  the  tenant  of  the  supporting  estate:  Orthwein  v.  Thomas,  127 
III.  554;  11  Am.  St.  Rep.  159,  and  cases  cited  in  note  173. 

IklERGER  OF  ESTATES,  WHEN  Takes  Plack:  See  uote  to  Speed's  Ekc'r  t. 
Hann,  15  Am.  Dec.  81-83. 

Improvements. — As  to  What  a  Defendant  in  an  Ejectment  Suit  may 
claim  by  way  of  improvements  upon  the  land  from  which  he  is  ejected  by  a 
successful  claimant,  see  Barrett  v.  Stradl,  73  Wis.  385;  9  Am.  St.  RpCp.  796, 
and  note  805,  806. 

Wills,  Construction  of.  —  A  devise  of  a  life  estate  to  A,  with  remain- 
der to  his  heirs  in  fee,  vests  in  A  an  estate  in  fee,  and  this  result  cannot  ba 
avoided  by  other  parts  of  the  devise  showing  that  the  intent  of  the  testator 
was  to  give  A  only  a  life  estate:  Carpenter  v.  Van  Olinder,  127  111.  42;  11 
Am.  St.  Kep.  92,  and  note  99,  for  instances  of  constructions  put  by  the  courts 
vpon  similar  words  in  devises.  A  conveyance  to  F.  to  have  and  to  hold  unto 
said  F.  during  his  life,  and  at  his  death  to  his  heirs,  creates  in  F.  a  life  estate, 
with  remainder  in  fee  to  his  heirs:  Brovm  v.  Ferrell,  83  Ky.  417. 
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[29  South  Cabolina,  34.] 
C&iMiNAL  Law  —  Murder  —  Evidence  of  Bad  Character  of  Deceased. 

—  In  cases  of  homicide,  evidence  of  the  general  bad  character  of  deceased 
is  inadmissible,  unless  the  plea  of  self-defense  is  interposed.  In  that 
event,  evidence  of  his  bad  character  for  violence,  treachery,  vindictive- 
ness,  etc.,  is  admissible,  where  it  reasonably  appears  that  the  prisoner 
knew  or  may  be  supposed  to  have  known  such  character  or  conduct. 

Criminal  Law  —  Murder  —  Evidence  of  Bad  Character  of  Deceased. 

—  Where  the  prisoner  and  deceased  fought  in  the  morning,  the  latter 
using  an  ax  at  the  time,  and  afterwards  following  the  prisoner  to  his 
storehouse,  where  the  fatal  afifray  took  place,  evidence  of  the  reputation 
and  general  character  of  the  deceased  for  violence  is  admissible,  as  bear- 
ing upon  the  act  and  motive  of  the  prisoner. 

Ceiminal  Law  —  Murder  —  Instructions  —  Question  for  Jury.  —  The 
degree  of  homicide  in  any  special  case  depends  upon  the  motive  which 
prompted  the  killing,  and  this  is  a  matter  entirely  for  the  jury.  The 
judge  should  define  and  explain  these  different  degrees,  and  the  jury 
must  be  governed  by  the  definitions  and  explanations  given;  but  whether 
any  particular  crime,  as  defined  by  the  judge,  has  been  committed,  or 
whether  the  case  is  one  of  self-defense,  as  explained  by  the  judge,  is  a 
question  of  fact,  and  is  alone  for  the  jury. 

Cbihinal  Law — Murder  —  Instructions  —  Question  for  Jury.  —  Charge 
in  a  murder  case  that  the  facts  stated  by  the  accused,  if  believed  by  the 
jury,  might  reduce  the  ofi"ense  to  manslaughter,  thereby  excluding  from 
its  consideration  all  question  of  self-defense  in  connection  with  such  facts, 
u  error. 

Pleading  and  Practice  —  Instructions.  —  Exception  taken  to  a  detached 
portion  of  a  charge  to  the  jury  cannot  be  sustained  when  the  charge,  taken 
together  and  considered  as  a  whole,  is  consistent  and  proper. 
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Bomar  and  Simpson,  C.  P.  Sanders,  and  J.  S.  Cothran,  for 
the  appellant. 

D.  R.  Duncan,  for  the  appellee. 

Simpson,  C.  J.  The  appellant  was  convicted  of  manslaugh- 
ter at  the  October  term  of  the  court  of  general  sessions,  1887, 
for  Spartanburg  County,  and  was  sentenced  to  five  years'  im- 
prisonment in  the  penitentiary.  He  appeals  to  this  court, 
alleging  error  to  the  charge  of  the  trial  judge  in  several  par- 
ticulars, and  to  the  exclusion  of  certain  testimony,  as  appears 
in  the  exceptions  found  in  the  case. 

After  full  consideration,  our  conclusion  is,  that  the  case  must 
go  back,  and  a  new  trial  had.  This  is  based  mainly  upon  two 
of  the  exceptions,  or  rather  upon  two  of  the  alleged  errors, 
raised  and  presented  in  the  exceptions  of  appellant,  to  wit: 
1.  The  exclusion  of  certain  witnesses  offered  to  testify  as  to 
the  general  character  of  the  deceased  for  violence;  and  2.  To 
that  portion  of  his  honor's  charge  in  which  he  stated  to  the 
jury  as  follows:  "  I  charge  you  that  in  this  particular  case,  if 
you  believe  the  defendant's  statement,  that  the  deceased  had 
told  him,  'God  damn  you,  I  will  kill  you,'  and  accompanied 
those  words  by  moving  towards  the  door  with  an  apparent  pur- 
pose of  putting  the  threat  into  execution  immediately,  then  a 
verdict  of  manslaughter  might  be  proper  in  the  case;  or  if  the 
circumstances  did  not  prove  to  your  satisfaction  that  there  was 
malice  either  express  or  implied." 

The  rule  as  to  the  character  of  the  deceased  in  cases  of 
homicide  seems  to  be  as  follows:  In  general,  no  evidence  will 
be  admitted  when  confined  to  bad  character,  as  contradistin- 
guished from  character  for  violence,  ferocity,  vindictiveness, 
etc.,  on  the  ground  that  such  testimony  would  be  irrelevant. 
Nor  would  testimony  as  to  violence  and  brutality,  when  offered 
simply  as  an  excuse  or  palliation  for  the  homicide,  be  compe- 
tent; for  the  reason  that  no  one  has  the  right  to  take  the  law 
into  his  own  hands  and  to  rid  the  community,  pro  bono  pub- 
lico, of  a  dangerous  member,  simply  on  the  ground  that  he  is 
dangerous.  "  But  where  the  defendant  sets  up  self-defense, 
and  proceeds  to  present  a  case  of  apparent  danger  honestly 
believed  in  by  himself  as  a  defense,  then  evidence  of  the  de- 
ceased's ferocity,  for  strength,  brutality,  and  vindictiveness,  is 
relevant  to  show  the  bona  fides  of  the  defendant's  belief": 
Wharton  on  Homicide,  2d  ed.,  sees.  605,  607.  The  great  mat- 
ter in  every  case  of  homicide  is  the  motive  which  prompted 
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the  fatal  act,  and  to  ascertain  this,  in  justice  to  the  accused, 
all  of  the  surrounding  circumstances  and  facts  calculated  to 
influence  motive  and  to  prompt  action,  and  relevant  to  the 
important  issues  involved,  should  be  admitted. 

In  our- state  the  prominent  case  in  which  the  question  here 
was  involved  is  the  case  of  State  v.  Smith,  12  Rich.  430.  The 
court  said  in  that  case:  "It  seems  hardly  necessary  to  observe 
that  evidence  of  the  character  and  habits  of  the  party  slain  is 
proper  only  so  far  as  they  can  be  supposed  to  have  affected  the 
intention  of  the  slayer  in  the  fatal  act.  And  therefore  his 
general  bad  character  is  inadmissible.  The  evidence  should  be 
confined  to  a  character  and  habits  of  violence,  treachery,  etc., 
such  as  might  beget  reasonable  apprehensions  of  grievous 
bodily  harm,  and  reduce  the  other  party  to  the  apparent  ne- 
cessity to  slay  in  self-preservation But   whether  the 

general  character  or  conduct,  or  particular  acts  of  the  descrip- 
tion mentioned,  be  offered,  it  appears  to  be  essential  to  their 
reception  that  it  should  somehow  reasonably  appear  that  the 
prisoner  knew,  or  may  be  supposed  to  know,  such  character  or 
conduct;  for  if  he  was  ignorant  of  them,  they  could  not  pos- 
sibly have  modified  his  intention  in  the  act  of  slaying.  And, 
of  course,  if  the  relevancy  does  not  appear  from  prior  evidence 
in  the  case,  the  party  offering  it  must  lay  the  foundation  for 
its  reception  in  the  proof  of  facts  making  it  relevant,  and  the 
court  must  necessarily  have  the  power  to  decide,  subject  to  re- 
view, upon  its  relevancy."  An  analysis  of  the  ruling  in  this 
case  amounts  to  this:  Such  testimony  is  competent  where  it  is 
relevant,  either  because  of  prior  evidence  received  in  the  case, 
or  where  the  prisoner  has  laid  the  proper  foundation  for  its 
reception  by  proof  of  facts  making  it  relevant,  and  where  it 
reasonably  appears  that  the  prisoner  knew,  or  may  be  sup- 
posed to  have  known,  such  character  or  conduct. 

In  the  case  before  the  court,  the  prisoner  and  the  deceased 
had  fought  in  the  morning,  the  deceased  using  an  ax  in  the 
rencontre.  After  this  fight,  and  after  the  prisoner  had  gone  to 
a  neighbor's  house,  the  deceased  continued  near  the  scene  of 
the  morning  conflict,  and  when  the  prisoner  returned,  going 
immediately  into  his  storehouse,  the  deceased  followed  him 
closely,  and  approached  the  door  of  his  house.  What  took 
place  immediately,  or  rather  what  was  said  by  the  deceased 
at  the  moment  of  approaching  his  door,  it  is  true,  was  not 
stated  until  after  the  excluded  testimony  had  been  offered  and 
excluded.     But  independent  of  what  might  have  been  said,  it 
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eeems  to  us  there  was  enough  in  the  facts  as  stated  to  render 
competent,  at  least,  testimony  as  to  the  deceased's  character 
for  violence  as  bearing  upon  the  act  and  motive  of  the  pris- 
oner. Here  was  a  man  with  whom  he  had  fought  in  the 
morning,  a  man  who  had  exhibited  a  deadly  purpose  in  at- 
tempting to  kill  him  with  an  ax.  He  had  followed  him  to  his 
house,  and  without  accosting  him,  was  approaching  his  door. 
Whether  he  was  a  quiet  and  peaceable  man,  or  a  man  of  blood 
and  violence,  was  a  fact  which,  under  the  circumstances,  if 
known  to  the  prisoner,  he  could  hardly  fail  to  consider,  and 
which  would  necessarily  have  some  influence  in  determining 
his  own  course. 

But  the  rule  above  laid  down  requires  that  it  should  reason- 
ably appear  that  the  prisoner  knew,  or  may  be  supposed  to 
have  known,  such  character,  offered  to  be  proved.  We  think 
such  knowledge  was  involved  in  the  proposition  to  prove  the 
general  character  of  the  deceased  for  violence.  General  char- 
acter is  that  character  which  is  generally  known,  and  if  the 
witnesses  offered  had  been  allowed  to  testify,  and  they  had 
proved  that  the  general  character  of  the  deceased  for  violence 
was  bad,  we  think  it  would  have  reasonably  appeared  that  the 
prisoner  knew  this  as  well  as  others. 

Next,  as  to  the  charge  of  his  honor  mentioned  above.  The 
degree  of  a  homicide  in  any  special  case  depends  upon  the 
motive  which  prompted  the  killing,  and  this  is  a  matter 
entirely  for  the  jury.  The  judge  should  define  and  explain 
these  different  degrees,  and  the  jury  must  be  governed  by  the 
definition  and  explanations  given.  But  whether  any  particu- 
lar crime,  as  defined  by  the  judge,  has  been  committed,  or 
whether  the  case  is  one  of  self-defense,  as  explained  by  the 
judge,  is  a  question  of  fact,  and  is  alone  for  the  jury.  Now, 
we  do  not  intimate,  even,  that  the  jury  in  this  case  misinter- 
preted the  facts,  being  misled  by  the  charge,  and  that  they 
found  manslaughter  when  their  verdict  should  have  been  self- 
defense.  We  express  no  opinion  whatever  on  that  subject. 
But  we  think  his  honor's  charge  above  did  not  leave  the  ques- 
tion of  self-defense  open  to  the  jury.  He  said  the  facts  stated 
by  the  prisoner,  if  believed  by  the  jury,  might  reduce  the  case 
to  manslaughter,  excluding  thereby  all  consideration  of  self- 
defense  in  connection  with  said  facts. 

Now,  self-defense,  as  defined  by  Mr.  Greenleaf  (vol.  3,  sec. 
116,  14th  ed.),  is  "  where  one  is  assaulted  upon  a  sudden 
affray,  and  in  the  defense  of  his  person,  where  certain  and  im- 
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mediate  suffering  would  be  the  consequence  of  waiting  for  the 
assistance  of  the  law,  and  there  was  no  other  probable  means 
of  escape,  he  kills  the  assailant."  This  is  the  proper  defini- 
tion, which  is  a  question  of  law,  but  whether  the  facts  bring 
the  case  under  this  principle  is  for  the  jury.  And  it  seems  to 
us  that  it  ought  to  have  been  left  to  the  jury  to  determine, 
under  the  facts  stated,  if  proved,  whether  there  was  great 
danger  of  bodily  harm,  and  whether  the  prisoner  had  other 
probable  means  of  escape  besides  killing  the  deceased;  or  in 
other  words,  whether  he  had  well-grounded  reasons  to  believe 
(such  as  would  influence  ordinary  men)  that  his  life  or  body 
was  in  danger,  and  that  there  was  no  probable  hope  of  escape 
but  in  striking  in  his  own  defense,  leaving  it  to  the  jury  to 
apply  the  testimony  to  this  principle  of  law. 

We  do  not  understand  the  judge  to  have  laid  down  the 
proposition  absolutely  that  the  only  way  in  which  the  jury 
could  find  the  defendant  not  guilty  was  by  concluding  that 
there  was  no  possible  way  of  barricading  against  the  deceased, 
as  alleged  in  one  of  the  exceptions.  True,  when  the  charge  is 
taken  in  detached  remarks,  a  portion  might  be  susceptible  of 
that  construction;  but  when  considered  as  a  whole  on  the  sub- 
ject of  self-defense  generally,  we  do  not  think  it  is  obnoxious 
to  the  error  assigned  in  said  exception. 

The  other  exceptions  are  overruled. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the 
circuit  court  be  reversed,  and  that  the  case  be  remanded  for  a 
new  trial. 


Ckiminal  Evidencb  —  Bad  Character  of  Deceased  in  Casks  of  Homi- 
cide. —  Evidence  of  the  bad  character  of  deceased  is  only  admissible  in 
homicide  cases,  where  the  defendant  claims  justification  of  his  deed  by  way 
of  self-defense:  People  v.  Oarbutt,  17  Mich.  9;  97  Am.  Dec.  162,  and  note; 
Harrison  v.  Commonwealth,  79  Va.  374;  52  Am.  Rep.  634;  for  the  purpose  of 
such  evidence  is  to  prove  defendant's  honest  belief  in  his  immediate  and  im- 
minent peril  at  the  hands  of  the  deceased:  Lang  v.  State,  84  Ala.  1;  5  Am. 
St.  Rep.  324;  Tiffany  v.  Commonwealth,  121  Pa.  St.  165;  6  Am.  St.  Rep.  775. 
Evidence  that  the  deceased  went  habitually  armed  with  deadly  weapons,  and 
that  such  fact  was  known  to  the  defendant,  is  admissible;  but  the  bad  char- 
acter of  deceased  cannot  be  shown  by  particular  acts  of  misconduct  not 
connected  with  defendant,  for  it  is  his  general  reputation  for  turbulence  and 
viciousness  that  must  be  shown:  King  v.  State,  65  Miss.  576;  7  Am.  St.  Rep. 
681;  and  in  showing  the  character  of  the  deceased  as  a  turbulent  and  danger- 
ous man,  the  court  may  explain  that  a  turbulent  and  dangerous  man  refers 
to  one  who  would  take  unfair  advantage  of  another,  or  a  man  who  was  accus- 
tomed to  fight  in  a  dangerous  way:  Cleveland  v.  State,  86  Ala.  1.  Compare 
McDade  v.  State,  27  Tei.  App.  641;  IJ  Am.  St.  Rep.  216,  and  note. 
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Criminal  Evidence  —  Admissibility  of  Threats  Made  bt  Deceased^ 
—  When  the  defendant  has  been  threatened  with  death  by  the  deceased,  and 
such  threats  have  been  communicated  to  him,  the  killing  is  justifiable  if  de- 
ceased at  the  time  of  the  homicide  manifested  any  intention  of  carrying  out  hia 
threats;  therefore  such  threats  are  always  admissible  in  favor  of  the  accuseds 
Alexander  v.  State,  25  Tex.  App.  260;  8  Am.  St.  Rep.  438,  and  note;  Bonnard 
V.  State,  25  Tex.  App.  173;  8  Am.  St.  Rep.  431;  Hart  v.  Commomoealth,  85  Ky. 
77;  7  Am.  St.  Rep.  576,  and  note  579;  State  v.  Ellis,  101  N.  C.  765;  9  Am. 
St.  Rep.  49,  and  note.  Threats  made  at  the  time  of  a  difficulty  by  a  third 
person,  for  whom  deceased  was  mistaken  by  the  defendant,  are  admissible 
in  favor  of,  defendant,  when  he  had  knowledge  of  such  threats,  but  not 
admissible  when  he  had  no  such  knowledge:  Cleveland  v.  Slate,  86  Ala.  1; 
Miller  v.  State,  27  Tex.  App.  63.  And  when  evidence  of  threats  against  de- 
fendant made  by  the  deceased  are  properly  introduced  in  the  case,"  it  is 
reversible  error  for  the  court  to  refuse  to  charge  the  jury  as  to  the  law  appli- 
cable to  such  threats:  Potter  v.  State,  85  Tenn.  88. 

H0.MICIDE  —  Instructions.  — On  trial  for  murder,  instructions  should  dis'- 
tinctly  set  forth  the  law  applicable  to  the  case  as  made  both  by  the  prosecn- 
tion  and  particularly  by  the  defendant:  Meuly  v.  State,  26  Tex.  App.  274j 
8  Am.  St.  Rep.  477;  and  this  is  especially  true  where  the  defendant  has  in- 
troduced evidence  tending  to  establish  his  plea  of  self-defense:  Tillery  v. 
State,  24  Tex.  App.  251;  5  Am.  St.  Rep.  882. 

Self-defense.  —  As  to  the  right  of  accused  to  plead  self-defense  in  cases 
where  his  life  was  threatened:  Boliannon  v.  Commonwealth,  8  Bush,  481;  8 
Am.  Rep.  474;  Du'pree  v.  State,  33  Ala.  380;  73  Am.  Dec.  422;  State  v.  Ben- 
ham,  23  Iowa,  154;  92  Am.  Dec.  417;  Loque  v.  Commonwealth,  38  Pa.  St.  265; 
80  Am.  Dec.  481;  State  v.  Hickam,  95  Mo.  322;  6  Am.  St.  Rep.  54,  and  note; 
Noles  V.  State,  26  Ala.  31;  62  Am.  Dec.  711,  and  note. 

Murder,  statutory  degrees  of:  See  extended  note  to  WhUeford  v,  Corn^ 
montcealth,  18  Am.  Dec.  774-787. 


Anderson  v.  Simms. 

[29  South  Carolina,  247. J 
Tbusts  and  Trustees.  —  Release  and  Discharge  of  a  trustee  signed  and 
sealed  by  all  parties  in  interest,  and  obtained  by  the  trustee  by  fair  and 
just  means,  will  operate  to  discharge  him  from  all  adult  parties  inter- 
ested, and  as  to  them  the  statute  of  limitations  begins  to  run  from  the 
date  of  the  release.  As  to  an  infant  party  who  signs  the  release,  he  lias 
one  year  after  attaining  his  majority  in  which  to  contest  the  validity  ol 
the  release. 

W.  A.  Holman  and  C.  C.  Simms,  for  the  appellants. 

L.  T.  Izlar,  for  the  respondent. 

McGowAN,  J.  The  facts  will  sufficiently  appear  from  the 
"agreed  statement  of  the  case,"  which  is  as  follows:  — 

"Griffin  Owens  departed  this  life  A.  D.  1852,  leaving  of 
force  and  unrevoked  his  last  will  and  testament,  and  by  said 
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will  the  said  testator  devised  to  his  daughter,  Sarah  "Widener, 
afterwards  Weathersbee,  property  consisting  of  lands,  money, 
and  negroes,  and  by  said  will  the  testator  appointed  his  son 
E.  D.  Owens,  trustee,  to  take,  receive,  and  hold  the  said  prop 
erty,  or  the  proceeds  that  might  arise  from  the  sale  thereof, 
for  the  sole  and  separate  use  and  benefit  of  his  said  daughter, 
Sarah,  for  and  during  her  natural  life,  paying  to  her  the 
annual  income  thereon,  and  after  the  death  of  his  said  daugh- 
ter the  estate  was  to  be  divided  equally  between  the  children 
of  his  said  daughter  as  might  be  alive  at  that  time.  The  said 
E.  D.  Owens  accepted  the  trust  imposed  by  said  will,  and  re- 
ceived property  on  account  of  his  said  wards  of  various  kinds, 
as  before  stated,  and  that  shortly  after  receiving  the  same  the 
entire  trust  property  was  converted  into  money  during  the 
year  1852.  These  plaintiflfs  are  the  surviving  children  of 
the  said  Sarah  Weathersbee. 

"A  bill  was  filed  in  the  court  of  equity  for  Barnwell  District, 
1853,  by  the  trustee,  against  Mrs.  Weathersbee  and  two  of  the 
plaintiffs,  Evan  Widener  and  Estes  S.  Weathersbee,  who  were 
then  minors.  The  purpose  of  said  bill  was  to  allow  the  trus- 
tee to  make  a  sale  of  a  tract  of  land  to  his  wards,  conveying 
it  to  them  upon  the  limitations  and  conditions  as  set  forth  in 
the  will  of  the  said  testator,  and  to  allow  the  trustee  (E.  D. 
Owens)  to  appropriate  so  much  of  the  trust  funds  in  his  hands 
as  was  necessary  for  the  payment  of  the  purchase-money  of 
said  tract  of  land.  The  matter  was  referred  to  the  commis- 
sioner in  equity,  to  ascertain  the  advisability  of  the  sale  by 
the  trustee  of  the  said  tract  of  land  to  his  wards,  and  to  re- 
port generally  upon  the  amount  and  condition  of  the  trust 
estate,  and  of  what  it  consisted.  The  commissioner  made  his 
report,  advising  and  recommending  the  sale,  and  reported 
further,  that  after  deducting  the  purchase-money  of  the  said 
tract  of  land  from  the  funds  in  the  hands  of  the  trustee,  that 
there  still  remained  a  balance  of  $360.90,  and  that  the  same 
consisted  entirely  of  money.  This  report  was  made  February, 
1856.  The  same  was  confirmed,  and  the  sale  ordered  to  be 
made. 

"Nothing  further  was  ever  paid  by  the  trustee  to  his  wards, 
either  corpus  or  interest,  until  1873,  when  the  trustee  paid  to 
Mrs.  Weathersbee  two  hundred  dollars,  taking  the  receipt 
which  is  set  out  in  full  by  the  master  in  his  report.  When 
this  receipt  was  signed,  the  plaintifi"  Emma  L.  Anderson  was 
only  twelve  or  thirteen  years  of  age.     Both  the  trustee  and 
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the  life  tenant  are  now  dead,  the  life  tenant  having  died  1881, 
and  trustee  on  October  19,  1873.  The  trustee,  shortly  before 
his  death,  conveyed  all  of  his  real  estate  to  his  children  named 
in  the  master's  report  herein,  for  the  purpose  of  a  division,  in 
consideration  of  natural  love  and  aflFection.  The  estate  of 
Owens  is  now  totally  insolvent,  his  children  having  appropri- 
ated what  personal  estate  was  left  to  their  own  use  immediately 
after  his  death  (E.  D.  Owens's)  without  any  administration 
being  granted.  The  trustee,  Owens,  predeceased  the  life  ten- 
ant, Sarah  Weathersbee,  by  about  nine  years,"  etc. 

The  master  found,  as  matter  of  fact,  that  there  was  no  fraud 
in  the  settlement,  and  bars  all  of  the  plaintiffs,  except  Emma 
L.  Anderson,  who,  when  she  signed  the  release,  was  an  infant 
thirteen  years  old,  and  finds  for  her  $168.50.  To  this  report 
there  were  exceptions,  and  his  honor,  Judge  Fraser,  sustained 
the  exceptions  and  dismissed  the  complaint,  and  from  this 
decree  the  plaintiffs  appeal  upon  the  following  exceptions:  — 

"1.  Because  the  court  erred  in  holding  that  the  plaintiff 
Emma  L.  Anderson  was  charged  with  notice  of  the  character 
and  conditions  of  the  trust  estate,  from  certain  proceedings 
had  in  the  court  of  equity  in  regard  thereto,  in  the  year  1856, 
when  as  a  matter  of  fact  she  was  not  born  at  that  time,  and  it 
was  error  of  law  for  his  honor  to  hold  that  she  was  bound  by 
said  proceedings;  because,  as  his  honor  says,  'she  could  easily 
have  obtained  from  her  trustee  and  the  other  plaintiffs  a 
knowledge  of  the  true  state  of  facts.' 

"2.  Because  the  court  erred  in  considering  any  losses  that 
might  have  been  sustained  by  the  trust  estate  between  the 
years  1856  and  1873,  when  no  such  issue  had  been  raised  by 
the  pleadings. 

"3.  Because  the  court  erred  in  holding  that  the  giving  of 
the  receipt  to  the  trustee  by  the  plaintiffs  and  the  life  tenant 
was  such  a  relinquishment  and  surrender  of  the  life  estate  by 
the  life  tenant  to  the  remaindermen  as  would  cause  the  accrual 
of  their  rights,  so  that  they  could  bring  an  action  before  the 
death  of  the  life  tenant. 

"4.  Because  the  court  erred  in  holding  that  this  action  was 
barred  by  the  statute  of  limitations,  and  that  the  statute  com- 
menced to  run  from  the  date  of  said  receipt,  1873,  when,  as 
matter  of  law,  the  statute  did  not  commence  to  run  against 
the  plaintiffs  until  the  falling  in  of  the  life  estate,  which,  it  is 
submitted,  accrued  upon  the  death  of  the  life  tenant  in  ISSl; 
and  this  action,  having  been  commenced  Within  six   years 
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from  the  death  of  the  life  tenant,  the  plaintiffs  are  not  barred 
by  the  statute. 

"5.  Because  his  honor  erred  in  holding  that  the  plaintiff 
Emma  L.  Anderson,  who  was  an  infant  at  the  time  said  re- 
ceipt was  given,  is  bound  by  the  same,  and  that  the  statute 
commenced  to  run  against  her  from  that  time. 

"6.  Because  the  court  erred  in  holding  that  the  trustee 
abandoned  his  trust  at  the  d&ie  of  said  receipt  (1873),  when, 
as  matter  of  fact,  he  continued  to  exercise  the  duties  thereof, 
even  after  said  receipt  was  given,  as  is  alleged  in  the  complaint 
herein,  and  admitted  by  the  answer." 

There  must  be  a  misapprehension  in  the  last  ground  of  ap- 
peal, for  it  clearly  appears  in  the  case  that  the  trustee  died  in 
the  same  year  (1873)  in  which  the  settlement  and  receipt  were 
given. 

As  we  understand  it,  the  plaintiffs  only  claim  the  balance 
in  money,  $360.90,  which  remained  after  deducting  the  price 
of  the  land  directed  by  the  court  to  be  conveyed  to  the  cestuis 
que  trust.  After  the  war  (1873),  the  parties  settled  upon  the 
payment  of  two  hundred  dollars,  and  the  receipt  contained 
these  words:  "Intended  by  us  as  a  discharge  in  full  to  the 
said  E.  D.  Owens,  as  a  discharge  of  all  liability  as  trustee  for 
Sarah  Weathersbee  and  family  under  the  will  of  Griffin  Owens, 
deceased."  There  was  no  evidence  of  imposition  or  fraud. 
The  master  found,  as  matter  of  fact,  that  the  discharge  was 
obtained  "by  no  other  than  fair  and  just  dealing."  In  this 
finding  the  circuit  judge  concurred;  and  by  the  well-settled 
rule,  this  court  will  not  undertake  to  review  it.  The  adults 
thereby  discharged  the  trustee. 

The  only  question,  then,  before  us  is,  whether  Emma  L. 
Anderson,  who  was  a  minor  at  the  time  she  executed  the  re- 
ceipt and  discharge,  is  barred  by  the  statute  of  limitations. 
The  master  held  that  she  was  not  barred,  and  found  for  her 
$168.50;  but  the  judge  reversed  the  finding,  and  dismissed  the 
complaint  as  to  all  the  defendants  except  W.  Gilmore  Simms,  as 
administrator  of  the  derelict  estate  of  E.  D.  Owens,  the  trustee. 
The  trustee,  Owens,  died  in  1873.  Sarah  Weathersbee,  the 
life  tenant,  died  in  1881,  leaving  alive  her  children,  the  plain- 
tiffs. Emma  L.  Anderson,  the  minor,  at  the  execution  of  the 
discharge  (March,  1873),  was  about  thirteen  years  of  age,  and 
attained  her  majority  in  1881;  and  the  action  was  not  brought 
until  April,  1886,  at  least  five  years  after.  The  judge  says: 
"The  plaintiff  Emma  L.  Anderson  was  a  minor  at  the  date  of 
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the  release,  which,  as  to  her,  was  'voidable.'  It  was,  however, 
an  act  on  the  part  of  the  trustee  'throwing  off  the  trust.'  The 
remainders  were  vested;  and  the  act  in  which  the  life  tenant 
joined  amounted  to  a  surrender  to  the  remaindermen,  and,  as 
to  adults,  the  statute  of  limitations  then  commenced  to  run. 
As  to  the  minor,  the  statute  would  have  been  superseded  until 
she  became  of  age,  and  formerly  would,  from  that  time,  have 
run  the  whole  statutorj'  period  before  the  bar  became  com- 
plete. Under  the  code  as  it  now  stands,  the  period  of  protec- 
tion, if  more  than  six  years,  could  not  extend  beyond  one  year 
after  the  removal  of  the  disability  of  infancy.  I  am  not, 
therefore,  able  to  agree  with  the  master,  and  think  her  claim 
is  barred  by  the  statute  of  limitations,"  etc. 

We  agree  with  the  circuit  judge  that  the  trustee,  at  the  time 
the  receipt  in  full  and  discharge  were  given,  threw  off  and  re- 
pudiated his  trust,  the  life  estate  was  relinquished,  the  re- 
mainders vested,  and  the  statute  commenced  to  run:  Ihley  v. 
Padgett,  27  S.  C.  300.  It  was  suspended  as  to  the  minor  until 
about  1881,  when  she  attained  her  majority,  and  she  had  one 
year  thereafter  within  which  to  bring  her  action.  "The  time 
of  such  disability  is  not  a  part  of  the  time  limited  for  the  com- 
mencement of  the  action,  except  that  period  within  which  the 
action  must  be  brought  cannot  be  extended  more  than  five 
years  by  any  such  disability  except  infancy;  nor  can  it  be  so 
extended,  in  any  case,  longer  than  one  year  after  the  disability 
ceases":  Code,  sec.  122. 

This  makes  it  unnecessary  to  go  into  the  question  as  to  the 
liability  of  the  lands  of  the  deceased  trustee,  in  the  possession 
of  his  heirs  under  the  deeds  of  gift  from  him. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  cir- 
cuit court  be  aflSrmed. 


Trusts  and  Trusteks.  —  A  trustee  can  be  discharged  only  by  a  decree  of 
court,  by  a  provision  in  the  deed,  or  by  consent  of  all  the  parties  interested: 
Boss  V.  Barclay,  18  Pa.  St.  179;  55  Am.  Dec.  616;  Shepherd  v.  McEvers,  4 
Johns.  Ch.  136;  8  Am.  Dec.  561. 

Infancy.  —  An  infant  may,  upon  arriving  at  his  majority,  vacate  a  deed 
of  an  interest  in  remainder,  even  though  not  yet  entitled  to  possession:  IJiley 
V.  Padgett,  27  S.  C.  300. 
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Ayinqee  V.  South  Carolina  Kailwat  Company. 

[29  South  Cabolina,  265.] 

CoMUOir  CARRIKR3.  —  NousTiit  should  be  refused  in  an  action  against  a  car> 
rier  for  damages  for  refusing  to  carry  goods  for  piaintiflF,  where  there  is 
evidence  that  plaintiff  was  refused  transportation  for  his  goods  while  tb« 
goods  of  others  were  carried  without  objection. 

Common  Cabriers  —  Riqht  to  Discriminate.  —  In  the  absence  of  charter 
or  statutory  provisions  to  the  contrary,  a  common  carrier  must  carry  for 
all  who  apply,  but  he  may  discriminate  as  to  rates  so  long  as  no  unrea- 
sonable charge  is  made. 

Common  Carriers  —  Branch  Lines.  —  While  a  company,  organized  and 
chartered  for  the  transportation  of  goods,  merchandise,  and  other  prop- 
erty, is  a  common  carrier,  still,  when  it  constructs  a  branch  line,  whether 
it  becomes  a  common  carrier  as  to  such  line  depends  upon  the  character 
of  use  to  which  it  is  put,  and  is  a  question  of  fact  for  the  jury. 

Pleading  and  Practice. — Request  for  instructions  to  the  jury  involving 
an  opinion  on  disputed  facts  is  properly  refused. 

Damages.  —  In  an  Action  against  a  Common  Carrier  for  refusing  to  carry 
goods,  the  rule  of  damages  is,  that  if  the  carrier  was  honestly  trying  to 
enforce  his  rights  without  interfering  with  the  rights  of  others,  either 
maliciously  or  willfully,  the  jury  must  confine  itself  to  actual  damages, 
but  when  there  has  been  any  ill-will  or  willful  disregard  of  the  rights  of 
another,  then  the  jury  may  give  exemplary  damages. 

Action  by  Avinger  against  the  railway  company.  In  his 
complaint,  piaintiflF  alleged  that  the  defendant  at  all  the  times 
mentioned  therein  was  a  railroad  corporation  created  by  and 
under  the  laws  of  South  Carolina,  and  was  acting  as  a  common 
carrier  for  hire  in  operating  its  railway  between  the  city  of 
Charleston  and  Lamb's  Station,  in  the  same  state;  that  the 
defendant,  from  the  22d  of  December,  1884,  to  June  1,  1885, 
unlawfully  and  wrongfully  refused  to  receive,  carry,  or  deliver 
plaintiff's  property  for  hire  between  Lamb's  Station  and 
Charleston,  although  the  defendant  was  at  the  same  time 
receiving,  carrying,  and  delivering  for  hire  the  property  of 
other  persons  between  such  stations,  and  that  the  defendant 
wrongfully  and  unlawfully,  between  the  dates  named,  dis- 
criminated against  plaintiff  in  the  operation  of  defendant's 
railway,  in  refusing  to  furnish  piaintiflF  the  same  facilities  for 
the  carrying,  receiving,  delivering,  storing,  and  handling  of 
his  property,  as  the  defendant  furnished  for  other  parties  for 
property  of  like  character.  The  defendant  admitted  that  it 
was  a  railway  corporation,  carrying  property  as  a  common 
carrier  for  hire  between  the  stations  named  in  plaintiflF's  com- 
plaint; denied  all  the  other  allegations  of  such  complaint,  and 
pleaded,  for  further  defense,  that  its  railway  track  fnm  Ten 
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Mile  Hill,  on  its  main  line,  to  Lamb's  Station,  on  the  lands  of 
the  Charleston,  South  Carolina,  Mining  and  Manufacturing 
Company  was  constructed  at  the  request  of  the  last-named 
company,  and  for  its  exclusive  benefit,  and  to  enable  said 
company  to  ship  phosphate  rock,  which  it  was  engaged  in 
mining;  that  the  right  of  way  for  the  railroad  as  far  as  it  was 
over  the  lands  of  the  last-named  company  was  given  by  it 
without  charge,  and  it  contributed  to  the  expense  of  building 
the  track,  and  that  when  the  railway  was  constructed,  it 
was  not  expected  it  would  be  used  by  the  defendant  in  the 
capacity  of  a  common  carrier,  and  it  made  no  provision  for 
depot  facilities  at  its  terminus  at  Lamb's;  that  some  time 
after  the  railway  was  built,  the  defendant  engaged  in  the  gen- 
eral business  of  transporting  freight  and  passengers,  and  ac- 
cepted all  freight  offered,  including  that  offered  by  plaintiff, 
up  to  January,  1885,  at  which  time  the  defendant  received 
notice  from  the  mining  and  manufacturing  company  forbid- 
ding the  landing  of  freights  upon  its  lands;  that  the  defend- 
ant was  advised  by  its  counsel  that  it  had  not  acquired  such 
a  right  as  to  entitle  it,  without  the  consent  of  the  mining  com- 
pany, to  land  freight  at  Lamb's,  and  that  it  thereafter  refused 
to  transport  any  freight  whatever  from  Charleston  to  Lamb's 
Station.  At  the  trial,  there  was  evidence  tending  to  support 
both  the  complaint  and  the  answer.  After  such  evidence  had 
been  received,  the  judge  charged  the  jury  as  follows:  — 

"After  hearing  the  testimony  and  argument  in  this  case,  and 
what  I  had  to  say  to  the  counsel  in  the  case,  upon  the  motion 
for  nonsuit,  it  is  not  necessary  that  I  should  say  very  much  to 
you.  If  it  were  not  for  these  requests  to  charge,  I  would  give 
you  very  briefly  my  view  of  the  whole  case,  and  let  you  take 
the  record.  But  I  must  dispose  of  these  requests  to  charge. 
The  first  thing  that  a  jury  has  to  do  is  to  determine  what  the 
issue  presented  to  them  is. 

"The  charge  here  is,  not  that  the  defendant  refused  to  carry 
goods  here  for  the  plaintiff,  but  that  it  refused  to  carry  goods 
for  the  plaintiff  when  it  carried  goods  for  others;  that  the 
defendant  refused  to  carry  goods  on  the  same  terms  for  the 
plaintiff  that  it  carried  goods  for  others;  that  it  discriminated 
against  him;  that  that  was  in  violation  of  law,  and  for  that  he 
is  entitled  to  recover  damages.  I  have  no  right  to  tell  you 
that  a  single  fact  has  been  proved  in  this  case.  I  cannot  tell 
you  which  of  the  witnesses  to  believe,  or  what  facts  they  have 
proved.     All  the  facts  are  for  you,  under  the  instructions. 
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"I  will  now  pass  upon  these  requests.  The  first  proposition 
on  behalf  of  the  plaintiff  is:  1.  'The  jury  are  instructed  that  a 
common  carrier,  or  a  public  carrier,  that  is,  a  railroad  com- 
pany, is  bound  to  carry  for  all  persons  all  goods  offered  for 
transportation  by  any  person  whomsoever,  for  a  suitable  hire, 
and  that  this  is  the  result  of  the  public  employment  of  the 
railroad  company  as  a  carrier,  and  for  failure  to  receive,  carry, 
and  deliver  goods  so  offered,  they  arc  liable  to  an  action  for 
damages;  that  as  against  a  common  or  public  carrier,  every 
person  has  the  same  right,  and  that  in  all  cases  where  his 
common  duty  controls,  the  defendant  company  cannot  ac- 
commodate the  mining  company,  and  refuse  the  plaintifif.' 
By  substituting  'one  person  '  in  place  of  'the  mining  company,' 
I  charge  you  that  that  is  a  correct  proposition  of  law. 

"2.  'The  jury  are  further  instructed  that  if  they  find  that 
the  South  Carolina  Railway  Company  refused  to  carry  the 
plaintiff's  goods  over  their  road,  or  any  part  or  branch  thereof, 
while  they  were  carrying  the  goods  of  any  other  person  or 
persons,  or  corporation,  and  discriminated  against  the  plain- 
tiff, then  the  plaintifif  for  such  discrimination  is  entitled  to 
recover  the  damages  thereby  sustained  by  the  plaintifif.'  That, 
I  think,  is  good  law. 

"3.  'And  the  jury  are  further  instructed  that  the  road  of  the 
South  Carolina  Railway  Company  includes  all  the  road  in  use 
by  said  company,  whether  owned  or  operated  under  a  contract 
or  lease  by  the  South  Carolina  Railway  Company;  and  if  the 
jury  find,  from  the  evidence,  that  the  road  from  Charleston  to 
Lamb's  Station  was,  during  the  times  of  discrimination  com- 
plained of,  in  use  by  the  South  Carolina  Railway  Company, 
then  they  are  thereon  responsible  for  discrimination  and  dam- 
ages therefrom  as  for  any  other  part  of  their  road.'  I  think 
that  is  correct. 

"4.  'And  the  jury  are  further  instructed  that  if  they  find, 
from  the  evidence,  that  the  defendant,  the  South  Carolina 
Railway  Company,  operated  by  steam  the  railroad  between 
Charleston  and  Lamb's,  and  that  the  defendant  company  was 
doing  business  as  a  public  or  common  carrier  on  such  road, 
then  the  defendant  would  be  liable  for  all  acts  of  discrimina- 
tion against  the  plaintiff.'     I  think  that  is  correct. 

"5.  'And  the  jury  are  further  instructed  that  in  this  case  it 
makes  no  diflference  by  whom  this  railroad  was  laid  out  and 
constructed;  and  if  the  jury  find  that  the  defendant  company 
was  maintaining  and  operating  said  road,  then  the  defendant 
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company  would  be  liable  to  the  plaintiff  for  any  damages 
proven,  from  all  acts  of  discrimination  against  the  plaintiff, 
and  refusing  to  carry  the  goods  of  the  plaintiff  on  the  same 
terms  when  it  carried  the  goods  of  another.'  I  will  add  to 
this:  *If  it  did  so  carry  the  goods  of  another,'  I  think  the 
proposition  is  correct. 

[Propositions  6,  7,  and  8  were  withdrawn.] 

"9.  'The  jury  are  instructed  that  if  they  find  the  discrimi- 
nations and  damages  to  plaintiff,  as  alleged,  the  time  admitted 
by  defendant  in  its  answer,  during  which  they  carried  goods 
for  persons  other  than  the  plaintiff  to  Lamb's  Station,  was  from 
the  15th  of  January,  1885,  to  the  1st  of  June,  1385,  and  the 
damages  of  the  plaintiff  within  that  time  would  be  the  amount 
plaintiff  would  be  entitled  to  recover  in  such  case.'  I  don't 
know  that  I  can  charge  you  that,  for  the  reason  that  I  think 
it  requires  me  to  charge  you  upon  a  question  of  fact.  It  is 
true  that  the  answer  admits  that  certain  things  were  done  be- 
tween January  and  June,  and  you  may  find  the  discrimina- 
tion, but  I  don't  think  I  have  the  right  to  charge  you  on  that 
fact. 

"I  am  requested  by  counsel  for  defendant  to  charge  you  as 
follows:  1.  'That  if  the  jury  find,  from  the  evidence,  that  the 
railroad  company  carried  freight  from  Charleston  to  Lamb's 
from  the  time  it  refused  to  carry  for  Avinger,  until  the  1st 
of  June,  1885,  for  the  mining  company  alone,  and  that  the 
freight  for  the  mining  company  was  delivered  on  a  private 
platform  of  the  mining  company,  then  the  railroad  had  a  right 
to  refuse  to  carry  Avinger's  freight  there,  and  he  cannot  re- 
cover.' 

"I  cannot  charge  you  that  proposition.  I  think  the  law  is 
this:  When  the  defendant  constructs  a  branch  of  its  road  and 
operates  it  with  its  own  engines,  cars,  and  employees,  even 
though  it  may  be  such  a  branch  as  it  had  no  right  to  construct 
without  the  consent  of  the  owners  of  the  land  through  which 
it  passes,  such  branch  road  is  operated  under  all  the  liabili- 
ties to  the  public  which  attach  to  the  main  lines.  If  the  com- 
pany carries  passengers  at  all,  it  must  carry  all  alike.  If  it 
carries  freight  for  one,  it  must  carry  freight  for  all  on  the 
same  terms.  If  the  company  has  any  legal  existence  at  all 
as  to  such  branch,  it  must  have  all  the  liabilities  of  a  common 
and  public  carrier.  Such  a  liability  is  as  much  a  part  of  its 
existence  as  the  power  to  make  contracts  or  to  do  any  other 
acts.     Any  other  construction  of  the  law  would  put  the  whole 
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commerce  of  the  country  under  the  absolute  control  of  the 
railroads.  In  the  view  I  take  of  this  case,  therefore,  it  is  not 
material  whether  the  defendant  had  a  right  to  condemn  the 
right  of  way  and  of  sites  for  depots  or  not.  As  to  the  public, 
the  company  is  estopped  from  saying  that  it  has  exceeded  its 
charter  powers.  I  cannot,  therefore,  charge  you  that  that  first 
proposition  is  good  law. 

"2.  'That  the  action  is  at  common  law,  and  no  penalties 
under  any  statute  can  be  recovered.'  That  is  correct.  They 
are  confined  to  actual  damages,  unless  this  is  a  case  for  exem- 
plary damages. 

"3.  'That  punitive  or  vindictive  damages  cannot  be  recov- 
ered under  the  evidence  in  this  case;  but  the  damages  must 
be  the  direct  result  of  the  refusal  to  carry,  or  discriminations 
proved.'  The  rule  is  this:  Wherever  an  act  is  done  by  a  de- 
fendant, and  he  is  sued  for  it,  and  the  jury  think  that  he  has 
been  trying  honestly  to  carry  out  his  rights  without  interfer- 
ing with  the  rights  of  others,  maliciously,  willfully,  or  other- 
wise, then  the  jury  should  confine  themselves  to  actual  damages. 
But  whenever  there  has  been  any  ill-will  or  willful  disregard 
of  the  rights  of  another,  then  the  jury  is  at  liberty,  in  a  case 
like  this,  to  give  exemplary  damages.  In  any  event,  the 
damages  must  be  within  the  amount  claimed,  viz.,  two  thou- 
sand dollars." 

Verdict  for  plaintiff.     Defendant  appealed. 

Brawley  and  Barnwell,  for  the  appellant. 
Bryan  and  Bryan,  for  the  respondent. 

Simpson,  C.  J.  The  character  of  this  action  and  of  the  de- 
fense will  be  seen  from  the  complaint  and  answer,  copies  of 
which  are  hereto  appended, 

At  the  close  of  plaintiff's  testimony,  the  defendant  moved 
for  a  nonsuit,  which  was  refused,  his  honor  saying  that  "it  is 
by  no  means  clear  what  are  the  rights  of  the  railroad  company 
over  the  land  of  the  land-owners  over  which  this  branch  runs. 
It  might  be  that  under  the  statute  they  had  no  right  to  con- 
demn that  land.  The  difiiculty  with  me  is,  that  if  the  railroad 
is  there  at  all,  is  it  not  there  under  the  organic  law  of  its  being? 
and  if  there,  is  it  not  forever  estopped  from  saying  that  it  has 
exceeded  its  charter  powers?  I  am  inclined  to  think  that, 
without  holding  themselves  out  as  common  carriers  at  all, 
they  were  common  carriers  to  Lamb'sj  otherwise,  they  had  no 
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right  to  be  there.  They  ceased  to  be  a  corporation  at  Lamb's. 
I  must  therefore  refuse  the  motion  for  nonsuit." 

The  case  then  proceeded,  when,  at  the  conclusion  of  the  tetK 
timony,  several  requests  to  charge,  both  from  the  plaintiff  and 
defendant,  having  been  made,  his  honor  charged  as  follows: 
(See  charge,  with  defendant's  (appellant's)  exceptions  ap» 
pended.) 

Upon  an  examination  of  the  testimony  reported  in  the- 
case,  we  have  found  that  there  was  enough  offered  to  carry 
the  case  to  the  jury,  and  therefore  there  was  no  error  in  over- 
ruling the  motion  for  nonsuit. 

Nor  was  there  error  on  the  point  raised  in  the  first  exception. 
While  it  is  true  that  at  common  law,  and  in  the  absence  of 
charter  or  statutory  regulations  to  the  contrary,  a  commoD 
carrier  may  discriminate  as  to  rates,  so  that  no  unreasonable 
charge  is  made,  yet  he  must  carry  for  all;  because  it  is  a 
leading  principle  of  the  common  law,  applicable  to  all  com- 
mon carriers,  that  they  are  bound  to  carry  for  all,  and  for  a 
reasonable  remuneration.  In  Johnson  v.  Pensacola  and  Perdido 
R.  R.  Co.,  16  Fla.  623,  26  Am.  Rep.  731,  the  following  language 
was  used,  which  succinctly  embodies  the  common-law  doctrine 
on  this  subject,  to  wit:  "  That  as  against  a  common  or  public 
carrier,  every  person  has  the  same  right,  that  in  all  cases^ 
when  his  common  duty  controls,  he  cannot  refuse  A  and  ac- 
commodate B;  that  all,  the  entire  public,  have  the  right  to  the 
carriage  for  a  reasonable  price  at  a  reasonable  charge  for  the 
services  performed,  and  the  commonness  of  the  duty  to  carry 
for  all  does  not  involve  a  commonness  or  equality  of  compen- 
sation or  charge;  that  all  the  shipper  can  ask  of  a  common 
carrier  is  that  for  services  performed  he  shall  charge  no  more 
than  a  reasonable  sum  to  him."  This  principle  was  recognized 
and  enforced  in  our  case  of  Ex  parte  Benson  &  Co.,  18  S.  C.  42, 
43;  44  Am.  Rep.  564.  See  also  cases  cited  therein.  The  argu- 
ment of  appellant's  counsel,  on  the  above  exception,  seems  ta 
have  been  directed  entirely  to  the  point  that  there  might  be 
discrimination  as  to  rates  of  transportation,  as  laid  down 
above;  but  the  charge  of  his  honor,  assailed  in  the  first  ex- 
ception, did  not  conflict  with  this  principle.  The  judge  said 
nothing  as  to  rates.  His  remarks  were  confined  to  persons, 
and  he  ruled  that  a  railroad  was  bound  to  carry  for  all,  making 
no  discrimination  as  to  the  right  to  ship.  In  this,  as  we  have 
said,  there  was  no  error:  Chitty  on  Contracts,  11th  ed.,  682 

et  seq.;  Kent's  Com.;  Ex  parte  Benson  <&  Co.,  supra. 
Am.  St.  Bkf.,  Vol.  XIII.  -46 
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The  second  exception  assigns  error  because  his  honor 
charged  "that  the  road  of  the  South  Carolina  Railway  Com- 
pany includes  the  road  in  use  by  said  company,  whether 
owned  or  operated  under  a  contract  or  lease  by  the  South 
Carolina  Railway  Company;  and  if  the  jury  find,  from  the 
evidence,  that  the  road  from  Charleston  to  Lamb's  Station  was, 
during  the  times  of  discrimination  complained  of,  in  use  by 
the  South  Carolina  Railway  Company,  then  they  are  thereon 
responsible  for  discrimination  and  damages  therefor  as  for  any 
other  part  (,f  their  road." 

The  main  question  below  was,  whether  the  defendant  was  a 
common  carrier  as  to  the  branch  to  Lamb's.  If  it  was,  then 
the  common-law  doctrine  as  to  liability  of  common  carriers, 
as  announced  above,  applied  to  the  case;  but  the  preliminary 
and  vital  question  involved  was,  whether  the  defendant  was  a 
common  carrier  on  said  branch.  This,  it  seems  to  us,  was  a 
question  of  fact,  and  consequently  a  question  for  the  jury. 
What  constitutes  a  common  carrier,  and  how  and  when  one 
can  become  such  carrier,  are  questions  of  law  as  applied  to  the 
facts  found,  as  also  his  responsibility.  There  can  be  no  doubt 
that  a  railroad  company  organized  and  chartered  for  the  trans- 
portation of  goods,  merchandise,  and  other  property,  is  a  com- 
mon carrier,  and  would  be  so  independent  of  any  declaration 
to  that  effect  in  its  charter;  such  being  the  very  purpose  of  its 
creation.  But  its  character  of  common  carrier  can  extend 
only  to  the  road  which  it  may  be  incorporated  to  construct  or 
which  it  may  operate  by  virtue  of  its  charter.  No  doubt  the 
defendant,  under  its  charter,  and  the  acts  referred  to  by  re- 
spondent's attorney,  has  been  invested  with  power  to  construct 
branches  to  its  main  track;  and  wherever  this  may  be  done 
for  the  purpose  of  transportation,  it  will  become  under  said 
charter  a  common  carrier  as  to  such  branches,  subject  to  the 
law  governing  carriers.  So,  too,  it  has  authority  to  operate 
other  roads  by  contract  or  lease  for  transportation  purposes, 
and  whenever  it  may  do  so,  it  becomes  a  common  carrier  upon 
such  roads.  But  wHen  a  question  arises  whether  or  not  it  has 
become  a  common  earlier  as  to  such  branch  or  road,  this  must 
depend  upon  the  testimony,  bearing  upon  the  fact,  whether  the 
alleged  road  is  operated  for  the  purposes  suggested,  and  not 
simply  whether  it  has  been  used  or  is  "in  the  use"  of  said 
company  for  any  purpose. 

Suppose,  for  instance,  that  the  defendant  owned  a  body  of 
timber-land  some  miles  from  its  main  track,  and  that  for  its 
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own  purposes  in  procuring  cross-ties,  stringers,  and  other  lum- 
ber for  repairs,  it  should  construct  a  track  to  said  lands,  using 
its  engines  and  cars  thereon  for  the  transportation  of  said  lum- 
ber to  the  main  track,  and  for  no  other  purpose,  could  it  be 
claimed  that  the  company  would  become  a  common  carrier 
thereon,  and  be  bound  to  receive  and  transport  all  freight  that 
might  be  offered  ?  We  think  not.  The  question  in  such  cases 
must  turn  on  the  object  and  purpose  of  the  branch  constructed 
and  the  road  operated,  and  this  is  a  question  of  fact,  depend- 
ent not  simply,  as  we  have  said,  upon  the  use,  but  upon  the 
character  of  the  use.  We  think,  therefore,  that  his  honor  was 
in  error  when  he  charged  the  jury  "  that  if  they  found,  from 
the  evidence,  that  the  road  from  Charleston  to  Lamb's  Station 
was,  during  the  times  of  discrimination  complained  of,  in  use 
by  the  South  Carolina  Railway  Company,  then  they  are  thereon 
responsible  for  discrimination  and  damages  therefor,  as  for  any 
other  part  of  their  road." 

So,  too,  we  think  his  honor  enlarged  the  test  of  becoming  a 
carrier  too  much  in  the  propositions  excepted  to  in  the  third 
and  fourth  exceptions,  in  which  he  ruled  that  if  defendant 
maintained  and  operated  said  road,  or  run  its  own  engine  and 
cars  upon  it,  whether  under  its  charter  it  had  the  right  to  con- 
struct it  or  not,  it  would  become  a  common  carrier  thereon, 
"  with  all  the  liabilities  to  the  public  which  attend  the  main 
lines."  True,  these  general  propositions  were  accompanied 
with  the  statement  that  if  goods  were  carried  for  one,  they 
must  be  carried  for  all,  and  if  passengers  were  carried  at  all, 
all  alike  must  be  carried;  which  latter  statements  were  cor- 
rect, provided  the  position  of  carrier  had  once  been  established; 
but  the  propositions  of  law  likely  to  mislead  the  jury  preceded 
these  statements,  where  his  honor  charged  that  maintaining 
and  operating  the  road,  running  its  engine  and  cars  upon  it, 
made  the  defendant  a  common  carrier  thereon,  without  regard 
to  the  purpose  and  object  of  thus  maintaining  and  operating 
it.  Upon  the  facts  of  this  case  the  jury  may  have  been  war- 
ranted in  finding  the  defendant  a  common  carrier  to  Lamb's 
Station.  Of  this,  however,  we  intimate  no  opinion;  we  only 
decide  that  his  honor's  charge  was  erroneous  in  enlarging  too 
far  the  facts  to  be  considered  by  the  jury  as  determining  the 
question  whether  the  defendant  had  become  a  common  carrier 
to  said  station,  or  rather,  in  holding,  as  matter  of  law,  that  the 
facts  mentioned,  if  found  by  the  jury,  would  establish  the 
position  of  a  common  carrier  in  the  defendant. 
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There  was  no  error  in  refusing  defendant's  requests,  as 
found  in  exceptions  5  and  6.  Both  of  these  requests  involved 
the  holding,  on  the  part  of  the  judge,  the  fact  that  the  position 
of  a  common  carrier  had  not  been  established  against  the  de- 
fendant, which,  as  we  understand  the  case,  was  a  question  en- 
tirely for  the  jury,  dependent  upon  the  force  and  effect  of  the 
testimony.  And  we  may  add  that,  as  to  the  sixth  exception 
in  regard  to  punitive  or  vindictive  damages,  the  rule  laid  down 
by  his  honor  was  unobjectionable. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the 
circuit  court  be  reversed.       

Common  Carriers  —  What  are  Reasonable  and  Unreasonable  Dis- 
criminations BY  Railways:  See  extended  note  to  Root  y.  Long  Island  R.  R. 
Co.,  11  Am.  St.  Rep.  647-655. 


Taylor  v.  Glenn. 

[29  South  Caeolina,  292.] 
Boundaries  —  Declarations  of  Former  Owner  and  Adjoining  Proprie- 
tor. —  In  an  action  involving  a  disputed  boundary,  consisting  of  » 
river,  declarations  by  a  former  owner,  under  whom  plaintiff  claims,  made 
forty  years  before  the  suit,  and  also  declarations  made  by  an  adjoining 
proprietor,  that  the  river  has  changed  its  bed,  are  inadmissible. 

R.  E.  and  R.  B.  Allison,  for  the  appellants. 
Ira  B.  Jones,  for  the  respondent. 

McGowAN,  J.  The  judge  who  settled  this  case  stated  that 
"  the  case  proposed  in  this  appeal  is  greatly  contrary  to  the 
rule  of  the  supreme  court  which  forbids  all  testimony  except 
such  as  bears  upon  the  rulings  of  the  judge  as  appealed  from.'* 
We  advert  to  this  very  just  remark  for  the  purpose  of  again 
calling  the  attention  of  the  gentlemen  of  the  bar  to  the  grow- 
ing habit  of  printing  the  testimony  as  it  was  offered  on  the 
stand,  leaving  it  for  the  court  to  eliminate,  if  possible,  the  pre- 
cise points  proper  for  its  consideration.  In  an  action  at  law, 
this  is  not  such  "  a  case  "  as  the  rule  requires,  and  necessarily 
leads  to  great  labor  and  confusion. 

It  seems  that  this  is  the  second  action  by  the  plaintiff  for 
the  recovery  of  a  small  strip  of  land  in  possession  of  the  de- 
fendants, lying  along  a  branch  called  for  as  the  boundary  line 
between  them.  The  plaintiff  contends  that  since  the  time  her 
predecessors  or  grantors  came  into  possession,  to  wit,  sine 
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1797,  this  branch  has  changed  its  bed  more  to  the  east,  and 
now  runs  through  her  land,  cutting  off  about  seven  acres  of 
her  land  on  the  west  side  of  the  present  channel  of  the  branch. 
The  defendants  contended  that  the  branch  never  has  changed, 
and  that  it  runs  now  where  it  originally  ran,  and  they  insist 
that  what  the  plaintiff  claims  to  be  the  changed  bed  of  the 
branch  is  now,  and  always  has  been,  the  boundary  line  be- 
tween the  two  adjoining  tracts;  and,  as  a  consequence,  they 
claim  the  seven  acres  immediately  on  the  west  side  of  the 
present  bed  of  the  branch  as  their  own  land.  And  besides, 
they  pleaded  the  statute  of  limitations  in  bar  of  plaintiff's  re- 
covery. 

The  cause  came  on  to  be  heard  by  Judge  Pressley  and  a 
jury,  and  there  was  a  second  verdict  for  the  defendants.  A 
large  mass  of  testimony  is  printed  in  the  brief,  but  not  the 
charge  of  the  judge.  In  the  effort  to  ascertain  whether  there 
was  error  of  law  committed  by  the  judge,  it  will  be  necessary 
to  take  up  the  exceptions  seriatim,  which  for  the  most  part 
relate  to  alleged  error  of  the  judge  in  excluding  certain  testi- 
mony. 

First  exception:  ''That  the  judge  erred  in  ruling  out  certain 
testimony  of  John  D.  Nesbit,  and  refusing  to  let  him  testify  on 
the  trial  that  '  the  stake,'  which  stands  (according  to  the  tes- 
timony of  a  number  of  witnesses)  on  the  west  side  of  the  old 
bed  of  the  branch  as  represented  on  Surveyor  Clark's  plat,  was 
generally  known  and  called  'Ramsey's  stake,'  —  Ramsey  being 
the  owner  of  the  land  on  the  west  side  of  said  branch  prior  to 
the  time  the  same  was  vested  in  the  defendants  in  this  action." 
We  have  looked  through  the  brief,  and  we  fail  to  find  any 
foundation  for  this  exception.  The  case  states:  "  Nesbit  was 
asked  if  he  had  heard  it  called  Ramsey's  stake.  Defendants 
objected.  The  judge  ruled  that  it  was  competent  to  prove  that 
McMurray  had  so  called  it,  he  being  in  possession,  and  that 
would  show  his  claim  of  possession.  Under  this  ruling,  Nes- 
bit testified  that  he  had  not  heard  either  McMurray  or  Ram- 
sey, who  was  in  possession  on  the  west  side  of  the  branch, 
speak  of  that  stake  as  a  corner  or  boundary,  but  both  claimed 
the  branch."     No  further  exception  appears. 

Second  and  sixth  exceptions  complain  of  the  exclusion  of 
the  testimony  of  Ned  McCorkle,  Mrs.  Taylor,  John  D.  Nesbit, 
Bob  Hood,  and  others,  as  to  the  alleged  declarations  of  W. 
Harper  McMurray,  made  at  the  time  he  was  in  possession  of 
the  land  of  plaintiff  (1842-43),  "that  the  old  bed  of  the  branch. 
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as  it  ran  down  around  the  hills,  was  the  dividing  line  between 
him  and  the  Ramseys,"  etc.  Was  it  error  to  exclude  these  al- 
leged declarations  of  McMurray,  that  the  old  bed,  and  not  the 
running  stream  of  the  branch,  was  his  line?  The  action  was 
really  for  the  recovery  of  land,  in  which  the  plaintiff  must  re- 
cover upon  the  strength  of  his  own  title,  and  the  question  of 
boundary  was  only  incidentally  involved  as  a  matter  of  loca- 
tion. These  declarations  of  McMurray,  when  he  owned  the 
Taylor  land  on  the  east  side  of  the  branch,  are  alleged  to  have 
been  made  more  than  forty  years  ago,  and  were  in  his  own 
interest,  as  extending  his  land  across  the  running  branch  to 
where  he  claimed  that  it  formerly  ran.  The  rule  certainly  is, 
that  hearsay  evidence  is  not  admissible,  and  in  reference  to 
lands,  even  parol  will  not  always  suffice  to  prove  title.  It  is 
hardly  necessary  to  say  that  great  caution  should  be  exercised 
in  the  application  of  any  rule  which  is  opposed  to  this  general 
and  well-settled  principle  on  the  subject  of  evidence. 

It  is  earnestly  urged,  however,  that  there  is  at  least  one  ex- 
ception,— that  declarations  of  a  deceased  person  may  be  re- 
ceived on  questions  of  boundary  between  private  estates.  In 
the  first  place,  it  does  not  strike  us  that  this  is  a  case  of  boun- 
dary in  the  sense  of  the  rule.  There  was  no  question  of  doubt 
as  to  the  boundary,  which  was  the  branch.  There  was  no 
question  as  to  what  was  called  the  old  bed.  It  was  not  diffi- 
cult to  locate,  like  the  imaginary  line  of  a  surveyor.  Under 
the  pleadings,  the  only  issue  of  fact  was,  whether  the  branch 
ever  ran  in  what  was  called  the  old  bed,  which  seems  to  have 
been  decided  by  the  jury  in  the  negative  for  the  defendants. 
The  alleged  declarations  of  the  McMurray  family  go  only  to 
point  that  claim  was  asserted  to  the  old  bed,  assuming,  as  it 
seems  (for  that  affords  no  proof  of  the  fact),  that  the  branch 
at  some  remote  period  must  have  run  there,  and  afterwards 
changed  its  channel.  We  can  understand  how  the  declara- 
tions of  one  in  possession  may  be  received  as  showing  the  ex- 
tent and  character  of  that  possession,  and  that  in  certain  cases 
of  that  kind  the  doctrine  of  res  gestae  may  be  applicable.  But 
we  cannot  understand  how  such  declarations  of  claim  (mere 
opinion)  can  afford  evidence  of  the  fact  that  the  branch  had 
changed  its  bed,  and  therefore  the  title  is  in  the  plaintiff. 

This  court  has  lately  had  the  subject  of  such  declarations 
under  consideration  in  the  case  of  Sexton  v.  Hollis,  26  S.  C. 
236,  in  which  Mr.  Justice  Mclver,  in  delivering  the  judgment 
of  the  court,  said:  "  In  this  country,  however,  the  exceptions 
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seem  to  have  been  extended  so  as  to  render  such  testimony 
admissible  in  cases  of  boundaries  between  private  estates  {El- 
licott  V.  Pearl,  10  Pet.  412),  as  well  as  to  admit  the  declarations 
of  deceased  persons  who  shall  appear  to  have  been  in  a  situa- 
tion to  possess  the  information,  and  not  interested,  on  ques- 
tions of  boundary  between  private  estates,  as,  for  instance,  the 
declarations  of  surveyors,  chain-carriers,  etc.:  Spear  ads.  Coaiey 
3  McCord,  227;  15  Am.  Dec.  627 ;  and  other  authorities.  But  we 
are  not  aware  of  any  other  exception  which  has  been  recognized 
either  by  the  courts  of  this  country  or  of  England,  and  as  we 
are  admonished  by  Chief  justice  Marshall,  in  Mina  Queen  v. 
Hepburn,  7  Cranch,  290,  of  the  danger  of  allowing  fresh  excep- 
tions to  a  well-settled  and  highly  salutary  rule  of  evidence,  we 
are  not  inclined  to  do  so,"  etc.  This  covers  the  case  of  Mc- 
Murray,  who  was  directly  interested  in  disregarding  the  branch 
as  it  runs,  and  claiming  to  what  is  called  the  old  bed.  To 
allow  such  declarations  in  support  of  title  would  be  both  novel 
and  dangerous. 

The  third  exception  complains  that  it  was  error  to  rule 
out  the  testimony  of  W.  R.  Dunn  as  to  alleged  declara- 
tions of  David  Hood,  an  adjoining  land-owner  (deceased  at 
the  time  of  the  trial),  "that  the  original  bed  of  the  branch,  up 
at  the  head,  and  near  to  his  land,  as  represented  on  Clark's 
plat,  and  running  round  close  to  the  hills,  was  the  line  be- 
tween William  Harper  McMurray  and  the  Ramseys.  And. 
he  erred  in  also  ruling  out  the  testimony  of  John  Wallace, 
wherein  he  offered  to  testify  that  in  the  year  1874  [when]  he 
first  cleared  or  readied  up  a  part  of  the  land  in  dispute  for 
Mr.  Glenn,  J.  H.  McMurray,  now  deceased,  a  son  of  William 
Harper  McMurray,  stopped  him  from  clearing,  and  told  him 
after  that  year  he  must  work  no  more  on  the  land."  What  we 
have  already  said  in  regard  to  the  alleged  declarations  of 
William  Harper  McMurray  applies  to  these  of  Mr.  Hood,  ex- 
cept that  it  was  not  shown  that  Mr.  Hood  had  an  interest  in 
the  subject-matter.  It  did  not  appear,  however,  that  he  had 
any  special  knowledge  —  like  that  of  a  surveyor  or  chain-car- 
rier— of  the  meanderings  of  the  branch,  so  as  to  make  him 
an  exception  to  the  rule  above  stated.  The  alleged  declara- 
tions as  to  where  the  line  ran  "  between  the  Ramseys  and 
William  H.  McMurray,"  unconnected  with  any  certain  knowl- 
edge that  the  branch  had  changed  its  course,  could  be  little 
more  tlian  mere  opinion.  Besides,  it  was  stated  at  the  bar, 
and  rather  confirmed  by  what  appears  in  the  brief,  that  these 
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declarations  to  Dunn,  a  surveyor  in  the  cause,  were  made  post 
litem  motam. 

Exceptions  4,  5,  and  7  relate  entirely  to  questions  of  fact, 
and  to  alleged  insuflBciency  of  proof,  which  this  court  has  no 
right  to  consider.  The  charge  is  not  given,  and  we  have 
therefore  had  no  aid  from  the  views  of  the  learned  judge  be- 
low; but  we  have  not  been  able  to  discover  any  error  of  law 
for  which  we  would  be  authorized  to  order  a  new  trial. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  cir- 
cuit court  be  affirmed. 


Boundaries.  —  As  to  what  declarations  are  admissible  to  prove  disputed 
boundaries:  Extended  note  to  Putnam  v.  Fisher,  36  Am.  Rep.  749,  750;  ex- 
tended note  to  Curtis  v.  Aaronson,  60  Id.  589-591.  As  to  the  admissibility 
of  hearsay  testimony  to  prove  boundaries:  Extended  note  to  Coate  v.  Speer, 
15  Am.  Dec.  629-631.  In  a  case  of  disputed  boundary  lines,  the  declarations 
of  a  grantor  at  and  before  the  time  of  his  conveyance  are  admissible  against 
him  and  those  claiming  under  him:  Sharp  v.  Blankenship,  79  Cal.  411. 


City  Council  of  Anderson  v.  O'Donnell. 

[29  South  Carolina,  355.] 

Municipal  Corporations.  —  Under  the  charter  of  the  city  of  Anderson,  an 
offender  against  a  municipal  ordinance  has  no  right  to  demand  a  trial  by 
'  jury  before  the  mayor  in  the  first  instance. 

Statutes  —  Construction.  —  An  act  amendatory  of  an  act  which  went  into 
effect  upon  its  passage  also  goes  into  effect  at  the  time  such  amendment 
is  passed. 

Statutes  —  Construction.  —  An  act  amendatory  of  an  act,  but  which  does 
not  change  the  nature  of  the  offense,  nor  the  nature  or  amount  of  evi- 
dence  necessary  to  prove  the  charge,  nor  the  nature  or  amount  of  pun- 
ishment, but  simply  changes  the  mode  of  trial,  is  not  an  ex  post  facto  law. 

Judicial  Notice  —  Municipal  Corporations.  —  The  mayor  may  take  ju- 
dicial notice  of  the  due  publication  of  the  ordinances  of  a  city. 

Statutes  —  Construction. — Where  a  statute  provides  that  "in  all  cases 
appealed  to  the  city  council  the  mayor  shall  preside,  and  the  aldermen 
shall  sit  as  a  jury  to  try  the  facts  involved,  and  may  also  reverse,  modify, 
or  affirm  any  or  all  of  the  rulings  of  the  mayor  in  the  first  trial  of  the 
case,"  an  appellant  has  a  right  to  a  trial  de  novo  before  the  full  council. 

Constitutional  Law  —  Right  of  Trial  bt  Jury.  —  General  constitu- 
tional provisions  securing  the  right  of  trial  by  jury  relate  only  to  that 
character  of  cases  in  which  the  right  existed  at  the  time  of  their  adop- 
tion. Therefore,  if  municipal  courts  had  the  right  to  try,  without  a  jury, 
offenders  for  violating  ordinances  at  the  time  of  the  adoption  of  the  con- 
stitution, they  still  have  the  power,  notwithstanding  the  fact  that  ths 
constitution  secures  to  all  the  right  of  trial  by  jury. 
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CJoNSTirtmoNAL  Law.  —  The  same  wrong  may  constitnte  an  offense  both 
against  the  state  and  a  municipal  corporation,  and  both  may  punish  it 
without  violating  any  constitutional  principle;  and  this,  though  prosecu- 
tions in  the  state  and  municipal  court  are  taking  place  at  the  same  time. 

Prince  and  Vandiver,  and  E.  B.  Murray,  for  the  appellant. 

Welh  and  Orr,  and  W.  S.  Brown,  for  the  respondent. 

McIvER,  J.  In  February,  1888,  the  defendant  was  charged 
before  the  mayor  of  the  city  of  Anderson  with  the  violation  of 
one  of  the  ordinances  of  the  said  city,  in  selling  spirituous 
liquors  without  a  license  on  January  2, 1888.  It  being  admitted 
that  the  appellant  had  been  arrested  under  a  warrant  issued 
by  a  trial  justice,  and  bound  over  for  trial  in  the  court  of  ses- 
sions for  the  same  act  of  selling,  his  counsel  submitted  a  mo- 
tion to  dismiss  the  case  upon  the  ground  that  the  same  case 
was  pending  in  the  court  of  sessions,  and,  therefore,  the  mayor's 
court  was  without  jurisdiction,  which  motion  was  refused. 
Appellant  then  demanded  a  trial  by  jury,  which  was  likewise 
refused,  and  the  mayor  proceeded  to  try  the  case,  without  a 
jury,  during  which  the  various  points  hereinafter  specified 
were  made  and  overruled,  and  appellant  was  convicted  and 
sentenced  "  to  pay  a  fine  of  seventy-five  dollars  or  thirty  days' 
work  on  the  streets  of  Anderson." 

Thereupon  defendant  appealed  to  the  city  council,  and  the 
case  was  heard  by  the  full  council.  On  the  call  of  the  case, 
the  council  determined  first  to  pass  upon  the  several  points  of 
law  ruled  by  the  mayor,  all  of  which  were  affirmed.  The 
mayor  then  swore  the  aldermen  to  try  the  case  as  a  jury,  at 
which  trial  the  mayor  presided.  Appellant  then  moved  that 
the  witnesses  be  produced,  and  the  evidence  retaken  in  the 
presence  of  the  full  council,  but  this  motion  was  refused,  and 
the  council  proceeded  to  try  the  case  upon  the  evidence  taken 
by  the  mayor  at  the  first  trial.  At  this  trial,  defendant  was 
again  convicted,  and  thereupon  he  appealed  to  the  circuit 
court  upon  the  several  grounds  mentioned  in  the  judgment 
of  that  court.  That  appeal  was  heard  by  the  court  of  sessions, 
and  his  honor.  Judge  Norton,  presiding,  rendered  judgment 
dismissing  the  appeal,  and  the  defendant  now  appeals  to  this 
court  upon  the  several  grounds  set  out  in  the  record. 

These  grounds  raise  substantially  the  following  questions: 
1.  Whether  there  was  error  in  refusing  to  dismiss  the  case 
upon  the  ground  that  another  prosecution  was  pending  in  the 
court  of  sessions  against  the  defendant  for  the  same  act  of 
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selling;  2.  Whether  there  was  error  in  refusing  to  allow  the 
defendant  a  trial  by  the  full  council  in  the  first  instance;  3. 
Whether  the  trial  should  have  been  had  under  the  original 
charter,  or  under  the  charter  as  amended;  4.  Whether  there 
was  error  in  holding  that  the  mayor  might  take  judicial  no- 
tice of  the  fact  that  the  ordinance  under  which  defendant  was 
tried  had  been  duly  published;  5.  Whether  the  trial  by  the 
full  council  should  have  been  de  novo,  or  on  the  evidence  taken 
in  writing  by  the  mayor  on  the  first  trial;  6.  Whether  defend- 
ant was  entitled  to  a  trial  by  jury. 

The  first  question  will  be  passed  over  for  the  present,  and 
taken  up  in  connection  with  the  sixth. 

As  to  the  second  question,  it  does  not  distinctly  appear  in 
the  statement  of  the  case  as  prepared  for  argument  here  that 
the  defendant  made  any  demand  for  trial  by  the  full  council 
in  the  first  instance.  But  waiving  this,  and  conceding  that 
such  demand  was  made,  we  are  unable  to  find  anything,  either 
in  the  original  or  amended  charter  of  the  city  of  Anderson, 
which  would  warrant  such  a  demand.  They  both  provide  for 
a  trial  by  the  mayor  in  the  first  instance,  with  a  right  of  ap- 
peal to  the  full  council. 

For  a  full  understanding  of  the  third  question,  it  will  be 
necessary  to  state  that  the  original  charter  of  the  city  of  An- 
derson, granted  by  the  act  of  February  9,  1882  (17  Stats.  972), 
was  amended  in  several  particulars  by  an  act  approved  De- 
cember 24,  1887  (19  Stats.  950),  and  that  while  the  former 
act  contained  a  provision  declaring  that  it  should  take  effect 
immediately  upon  its  passage,  the  latter  act  contained  no  such 
provision;  and  therefore  it  is  argued  that  the  act  amending 
the  charter  did  not  take  effect  until  the  twentieth  day  after 
its  approval  by  the  governor  under  the  provisions  of  the  act 
of  December  23,  1879  (17  Stats.  69),  and  inasmuch  as  the  act 
of  illegal  selling  with  which  defendant  was  charged  took  place 
on  January  2,  1888,  within  the  twenty  days  after  the  approval 
of  the  act  amending  the  charter,  that  act  had  not  then  taken 
effect,  and  hence  his  trial  under  that  act  was  a  violation  of 
the  ex  post  facto  clause  of  the  constitution. 

It  will  be  observed,  however,  that  the  amendatory  act,  in  so 
far  as  it  concerns  our  present  inquiry,  reads  as  follows:  "That 
an  act  entitled  'An  act  to  incorporate  the  city  of  Anderson,' 
approved  February  9,  1882,  be,  and  the  same  is  hereby, 
amended  by  striking  out  section  6  thereof,  and  inserting  the 
following  in  lieu  thereof,  to  wit";  and  then  follows  the  Ian- 
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guage  of  the  section  directed  to  be  inserted  in  the  original 
charter.  This  amendatory  provision  having  thus  been  incor- 
porated in  and  made  a  part  of  the  original  charter,  it  may- 
well  be  questioned  whether  it  did  not  thus  become  affected  by 
and  subject  to  the  provisions  of  the  twenty-first  section  of  the 
original  charter,  whereby  it  is  declared  "that  this  act  shall  go 
into  effect  immediately  upon  its  passage":  Nichols  v.  Briggs, 
18  S.  C.  482.  Of  course  we  do  not  mean  to  intimate  that  the 
provisions  of  the  amendatory  act  could  be  applied  to  anything 
done  prior  to  its  passage;  for  the  rule  is,  that  when  a  statute 
is  amended  by  declaring  that  it  shall  read  in  a  given  way,  the 
amendment  has  no  retroactive  force  (Potter's  Dwarris  on  Stat- 
utes, 165),  but  simply  this,  that  inasmuch  as  the  original  char- 
ter contained  a  provision  declaring  that  it  should  go  into  effect 
immediately  upon  its  passage,  the  amendment,  which  is  in 
terms  made  a  part  of  the  original  act,  might,  under  the  same 
provision,  take  effect  immediately  upon  its  passage.  If,  there- 
fore, the  amended  charter  be  regarded  as  having  taken  effect 
on  the  day  of  its  passage  (December  24,  1887),  then  clearly 
the  amendatory  act  is  not  subject  to  the  objection  urged 
against  it,  as  ex  post  facto  legislation;  for  the  act  with  which 
appellant  is  charged  was  not  done  until  January  2,  1888,  sev- 
eral days  after  the  adoption  of  the  amendment. 

But  waiving  this,  and  assuming  that  the  amendatory  act 
did  not  take  effect  until  the  twentieth  day  after  its  approval 
by  the  governor,  it  is  still  necessary  to  inquire  whether  such 
act  is  obnoxious  to  the  constitutional  provision  forbidding  the 
enactment  of  ex  post  facto  laws.  It  is  conceded  that  every  law 
which  has  a  retroactive  effect  is  not  necessarily  an  ex  post 
facto  law  in  the  sense  of  this  constitutional  provision;  for  a 
law  which  simply  affects  the  remedy  or  mode  of  proceeding, 
or  the  court  in  which  the  remedy  is  obtained,  does  not  come 
in  conflict  with  such  provision.  See  State  v.  Sullivan,  14  Rich. 
281,  where  it  is  said:  "It  has  been  expressly  held  that  a  stat- 
ute creating  a  new  court,  or  conferring  a  new  jurisdiction,  or 
enlarging  or  diminishing  the  powers  of  an  existing  court,  is 
not  an  ex  post  facto  law";  citing  Wales  v.  Belcher,  3  Pick.  508; 
Commonwealth  v.  Phillips,  11  Id.  28.  Now,  this  is  precisely 
the  nature  of  the  change  of  the  law  by  the  amendment  to  the 
charter  of  the  city  of  Anderson.  There  was  no  change  made 
in  the  nature  of  the  offense,  or  of  its  constituent  elements,  nor 
in  the  nature  or  amount  of  the  evidence  necessary  to  prove 
the  charge;  nor  was  the  nature  or  amount  of  the  punishment 
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altered.  It  was  simply  a  change  in  the  mode  of  trial.  "We  do 
not  think,  therefore,  that  such  an  amendment  can  be  properly 
regarded  as  an  ex  post  facto  law. 

The  case  of  Kring  v.  Missouri,  107  U.  S.  221,  relied  on  by 
counsel  for  appellant,  we  do  not  think  is  in  point.  In  that 
case,  the  appellant  had  pleaded  guilty  of  murder  in  the  second 
degree,  and  upon  appeal  from  the  judgment  rendered  upon 
such  plea,  the  judgment  was  set  aside,  and  a  new  trial  or- 
dered, upon  the  ground  that  appellant  had  been  misled  into 
entering  that  plea.  He  was  then  tried  again  and  convicted  of 
murder  in  the  first  degree,  when  he  appealed  again,  upon  the 
ground  that,  under  the  law  of  Missouri  as  it  stood  at  the  time 
the  homicide  was  committed,  the  acceptance  of  a  plea  of 
guilty  of  murder  in  the  second  degree  operated  as  an  acquit- 
tal of  the  charge  of  murder  in  the  first  degree.  It  appeared, 
however,  that  after  the  homicide  was  committed,  but  before 
the  plea  of  guilty  was  accepted,  the  law  had  been  changed,  so 
as  to  abrogate  the  rule  previously  established  as  to  the  efi'ect 
of  the  acceptance  of  the  plea  of  guilty  of  murder  in  the  second 
degree  when  the  judgment  rendered  thereon  has  been  set 
aside,  and  to  declare  that  when  such  judgment  has  been  set 
aside,  the  former  trial  is  to  be  regarded  as  a  mistrial,  and  the 
new  trial  is  to  be  had  as  if  there  had  been  no  previous  trial 
or  judgment.  So  that  the  only  question  before  the  supreme 
court  of  the  United  States  was,  whether  this  change  in  the 
law  was  ex  post  facto  in  its  character,  when  applied  to  appel- 
lant's case,  and  that  court,  by  a  bare  majority,  held  that  it 
was. 

The  main  ground  of  their  decision,  however,  seems  to  have 
been  that  the  change  in  the  law  did  not  merely  affect  the 
mode  of  proceeding,  but  deprived  the  appellant  of  the  protec- 
tion which,  under  the  old  law,  the  former  judgment  would 
have  afforded  him;  for  it  was  conceded  that,  under  the  law  as 
it  stood  at  the  time  the  homicide  was  committed,  he  could 
never  have  been  convicted  of  murder  in  the  first  degree  after 
judgment  rendered  on  his  plea  of  guilty  of  murder  in  the  sec- 
ond degree,  even  though  that  judgment  was  subsequently  set 
aside.  As  Mr.  Justice  Miller,  in  delivering  the  opinion  of  the 
majority  of  the  court,  said,  the  new  law  "so  changes  the  rule 
of  evidence  that  what  was  conclusive  evidence  of  innocence  of 
the  higher  grade  of  murder  when  the  crime  was  committed, 
namely,  a  judicial  conviction  for  a  lower  grade  of  homicide, 
is  not  received  as  evidence  at  all,  or  if  received,  is  given  no 
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weight  in  behalf  of  the  offender.  It  also  changes  the  punish- 
ment; for,  whereas  the  law  as  it  stood  when  the  homicide  was 
committed  was  that,  when  convicted  of  murder  in  the  second 
degree,  he  could  never  be  tried  or  punished  by  death  for  mur- 
der in  the  first  degree,  the  new  law  enacts  that  he  may  be  so 
punished,  notwithstanding  the  former  conviction." 

Counsel  for  appellant  also  relies  upon  certain  language  of 
Mr.  Justice  Washington,  in  United  States  v.  Hall,  2  Wash.  366, 
quoted  with  approval  in  Kring  v.  Missouri,  supra.  That  lan- 
guage fully  quoted  is  as  follows:  ''An  ex  post  facto  law  is  one 
which,  in  its  operation,  makes  that  criminal  which  was  not 
so  at  the  time  the  action  was  performed,  or  which  increases 
the  punishment,  or,  in  short,  which,  in  relation  to  the  offense 
or  its  consequences,  alters  the  situation  of  a  party  to  his  dis- 
advantage." And  again,  he  adds,  by  way  of  application  to 
that  case,  which  was  for  a  violation  of  the  embargo  laws:  "  If 
the  enforcing  law  applies  to  this  case,  there  can  be  no  doubt 
that,  so  far  as  it  takes  away  or  impairs  the  defense  which  the 
law  had  provided  the  defendant  at  the  time  when  the  condi- 
tion of  this  bond  became  forfeited,  it  is  ex  post  facto  and  in- 
operative." 

Now,  it  is  quite  clear  that  the  amendment  to  the  plaintiff's 
charter  does  not  in  any  respect  change  the  punishment  to 
which  the  appellant  was  liable  under  the  original  charter,  nor 
does  it  alter  any  rule  of  evidence  then  existing,  nor  does  it  "in 
relation  to  the  offense  or  its  consequences"  alter  the  situation 
of  appellant,  nor  does  it  take  away  or  impair  any  defense 
which  under  the  old  law  he  might  avail  himself  of.  It  seems 
to  us  clear,  therefore,  that  there  is  nothing  in  either  of  the 
cases  relied  on  applicable  to  the  case  under  consideration. 

The  fourth  question  is  disposed  of  by  the  case  of  City 
Council  of  Charleston  v.  Chur,  2  Bail.  164,  where  the  point  is 
distinctly  ruled  adversely  to  the  view  contended  for  by  the 
appellant. 

On  the  fifth  question  we  cannot  concur  in  the  view  taken  by 
the  circuit  judge,  and  upon  this  ground  there  must  be  a  new 
trial.  This  question  turns  upon  a  proper  construction  of  the 
sixth  section  of  plaintiff's  charter  as  amended  by  the  act  of 
December  24,  1887.  That  section  empowers  the  mayor  to  try 
all  offenders  against  the  ordinances  of  the  city,  in  a  summary 
manner,  without  a  jury,  with  the  right  to  the  party  feeling 
himself  aggrieved  of  appeal  to  the  city  council,  provided  he 
gives  the  proper  notice  and  security  "  to  appear  and  defend  '^ 
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before  the  city  council.  The  final  provision  is  in  these  words: 
"  In  all  cases  appealed  to  the  city  council,  the  mayor  shall 
preside,  or  some  alderman  as  hereinbefore  provided,  and  the 
aldermen  shall  sit  as  a  jury  to  try  the  facts  involved,  and  may 
also  reverse,  modify,  or  affirm  any  or  all  of  the  rulings  of  the 
mayor  in  the  first  trial  of  the  case." 

It  seems  to  us  that  this  language  plainly  implies  that  "in 
all  cases  appealed  to  the  city  council "  the  trial  must  be  de 
novo,  and  the  witnesses  must  be  examined  before  the  council 
just  as  though  there  had  been  no  previous  trial.  It  will  be 
observed  that  the  provision  is,  that  "the  aldermen  shall  sit  as 
a  jury  to  try  the  facts  involved,"  and  this  necessarily  implies 
that  the  witnesses  are  to  be  sworn  and  examined  just  as  in 
other  cases  of  jury  trial;  for  we  know  of  no  instance  where 
that  mode  of  trial  is  prescribed,  in  which  the  presence  of  the 
witnesses  can  be  dispensed  with  except  by  consent,  and  except 
where  their  testimony  is  permitted  to  be  taken  by  commission. 
It  seems  to  us  that  it  would  be  a  contradiction  in  terms  to  say 
that,  when  the  statute  expressly  declares  that  the  aldermen 
"shall  sit  as  a  jury  to  try  the  facts  involved,"  they  may  never- 
theless try  such  facts  in  a  way  totally  unknown  to  a  jury  trial. 
We  can  conceive  of  no  other  reason  why  the  words  just  quoted 
should  have  been  inserted  in  the  statute,  except  for  the  pur- 
pose of  showing  that  the  cases  appealed  to  the  city  council  were 
not  to  be  heard  as  appeals  usually  are,  but  that  the  facts  in- 
volved were  to  be  tried  by  the  aldermen  sitting  as  a  jury,  in 
the  only  mode  recognized  in  that  mode  of  trial. 

We  do  not  think  that  the  additional  words,  "  and  may  also 
reverse,  modify,  or  affirm  any  or  all  of  the  rulings  of  the  mayor 
in  the  first  trial  of  the  case,"  can  have  the  effect  of  qualifying 
the  conclusion  to  which  the  previous  words,  "  shall  sit  as  a 
jury,"  manifestly  point.  On  the  contrary,  these  additional 
words  show  the  purpose  to  confer  upon  the  aldermen  two  dif- 
ferent and  distinct  powers:  1.  To  try  the  facts  involved  sitting 
as  a  jury;  2.  To  reverse,  affirm,  or  modify  the  law  as  ruled 
by  the  mayor.  This  is  apparent  from  the  use  of  the  word 
"  also,"  "  and  may  also  reverse,"  etc.,  which  shows  that  an  ad- 
ditional power  was  intended  to  be  conferred,  and  that  the 
province  of  the  aldermen  was  not  to  be  confined  merely  to 
trying  the  facts  involved,  but  that  they  should  also  have  power 
to  review  the  law  as  applied  by  the  mayor,  to  which  the  word 
"  rulings  "  clearly  points,  as  that  is  a  word  peculiarly  appli- 
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cable  to  a  legal  question,  and  is  seldom,  if  ever,  applied  to  a 
finding  of  fact. 

It  seems  to  us  that  the  language  of  the  statute  clearly  indi- 
cates that  the  intention  was,  "in  all  cases  appealed  to  the  city 
council,"  that  the  whole  case,  both  fact  and  law,  should  be  re- 
tried, de  novo,  and  not  heard  as  appeals  usually  are.  There 
are  other  expressions  in  the  statute  which  point  to  the  same 
conclusion.  The  trial  by  the  mayor  is  spoken  of  as  "  the  first 
trial  of  the  case,"  manifestly  contemplating  a  second  trial  by 
the  council,  and  not  a  mere  appeal;  for  the  hearing  of  an  ap- 
peal in  the  usual  form  is  not,  properly  speaking,  a  trial  of  the 
case:  See  State  v.  David,  14  S.  C.  433;  State  v.  Jefcoat,  20 
Id.  386.  Then,  again,  the  condition  of  the  bond  which  de- 
fendant must  give  in  order  to  carry  his  case  before  the  full 
council  is,  not  to  appear  and  prosecute  his  appeal,  which  would 
be  the  most  appropriate  language,  if  the  intention  was  to  give 
him  a  mere  right  of  appeal,  but  the  language  is,  "  to  appear 
and  defend,"  just  such  language  as  would  be  appropriate  to  a 
retrial,  or  a  second  trial  of  the  case. 

The  sixth  question  involves  the  appellant's  right  to  a  trial 
by  jury.  This  right  is  claimed  under  three  sections  of  the 
constitution,  to  wit,  article  1,  section  11,  which  declares:  "The 
right  of  trial  by  jury  shall  remain  inviolate";  section  13, 
which  declares  that  every  person  charged  with  any  crime  or 
ofiense  shall  have  the  right  to  a  speedy  and  public  trial  "  by 
an  impartial  jury";  and  section  14,  which  declares  that  "  the 
general  assembly  shall  not  enact  any  law  that  shall  subject 
any  person  to  punishment  without  trial  by  jury."  To  give 
these  provisions  the  extensive  effect  claimed  for  them  in  the 
argument  of  one  of  the  counsel  for  appellant  would  result  in 
depriving  the  legislature  of  the  power  of  investing  a  munici- 
pal court  with  jurisdiction  to  try,  without  a  jury,  one  who  vio- 
lates any  ordinance  of  such  municipality;  for  if,  as  is  well 
settled  {State  ex  rel.  Burton  v.  Williams,  11  S.  C.  292),  every  or- 
dinance passed  by  a  municipal  corporation  derives  its  author- 
ity from  the  legislative  power  of  the  state,  and  if,  as  is  argued, 
the  general  assembly  has  no  power  to  enact  any  law  subject- 
ing a  person  to  punishment  without  a  trial  by  jury,  then  it 
would  follow  necessarily  that  the  legislature  could  not,  either 
directly  or  through  the  legislative  power  it  may  confer  upon  a 
municipal  corporation,  provide  for  the  trial  without  a  jury  of  a 
person  for  violating  any  ordinance  of  a  municipal  corporation. 
But,  so  far  as  we  are  informed,  there  is  no  text-writer  and  no 
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case  which  goes  to  this  extent.  Even  Judge  Dillon,  in  his 
work  on  municipal  corporations  (vol.  1,  sec.  433,  3d  ed.  ),the 
authority  principally  relied  on  by  appellant,  expressly  admits 
that  "violations  of  municipal  by-laws  proper,  such  as  fall 
within  the  description  of  municipal  police  regulations,  .... 
the  legislature  may  authorize  to  be  prosecuted  in  a  summary 
manner,  by  and  in  the  name  of  the  corporation,  and  need  not 
provide  for  a  trial  by  jury." 

But  what  is  conclusive  upon  this  point  is,  that  the  view  con- 
tended for  is  directly  in  conflict  with  the  recent  decision  of 
this  court  in  Ex  parte  Schmidt,  24  S.  C.  863.  Indeed,  the  con- 
stitution itself  seems  to  recognize  what  we  shall  presently  see 
was  the  well-settled  doctrine,  that  these  special  provisions  se- 
curing the  right  of  trial  by  jury  related  only  to  those  cases, 
or  rather  to  that  character  of  cases,  in  which  the  right  existed 
at  the  adoption  of  the  constitution.  For,  recognizing  the  fact 
that  prior  to  the  adoption  of  the  constitution  offenses  of  a  cer- 
tain character  were  triable  by  inferior  courts  without  a  jury, 
it  provides,  in  section  19  of  article  1:  "All  offenses  less  than 
felony,  and  in  which  the  punishment  does  not  exceed  a  fine  of 
one  hundred  dollars,  or  imprisonment  for  thirty  days,  shall  be 
tried  s-ummarily  before  a  justice  of  the  peace,  or  other  officer 
authorized  by  law,"  etc.  Here  the  language  is  imperative, 
"  shall  be  tried  before  a  justice  of  the  peace  or  other  officer," 
and  there  is  no  provision  for  a  jury.  This,  it  seems  to  us,  was 
intended  to  show  that,  notwithstanding  the  previous  provisions 
securing  the  right  of  trial  by  jury,  a  certain  class  of  offenses, 
of  a  minor  character,  should  be  tried  before  an  inferior  tri- 
bunal, as  they  had  been  prior  to  the  adoption  of  the  consti- 
tution. 

As  we  have  said,  the  well-settled  doctrine,  in  this  state  at 
least,  as  well  as  in  many  other  states,  is,  that  these  general 
constitutional  provisions  securing  the  right  of  trial  by  jury  are 
to  be  read  in  the  light  of  the  law  existing  at  the  adoption  of 
the  constitution.  They  were  not  designed  to  extend  the  right 
of  trial  by  jury,  but  simply  to  secure  that  right  as  it  then  ex- 
isted. To  use  the  language  of  Wilds,  J.,  in  White  v.  Kendrickj 
1  Brev.  471,  these  provisions  "established  an  epoch  from 
which  legislative  innovation  on  the  trial  by  jury  should  cease." 
And  after  mentioning  several  tribunals,  such  as  courts  of 
equity  and  ordinary,  courts-martial,  and  courts  of  justices  of 
the  peace,  in  which  the  right  of  trial  by  jury  was  never  recog- 
nized, he  adds:  "  They  are,  however,  exceptions  which  were 
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familiarly  known  at  the  adoption  of  our  constitution,  and  were 
intended  to  be  as  inviolably  preserved  in  that  instrument  a» 
the  rule  itself."  To  the  same  effect  see  the  remarks  of  Earle, 
J.,  in  State  v.  Maxcy,  1  McMull.  501,  and  of  O'Neall,  J.,  in 
State  V.  Simons,  2  Speers,  761.  See  also  State  v.  Glenn,  54  Md. 
572,  where  it  is  said:  "  When  it  is  declared  that  a  party  is  en- 
titled to  a  speedy  trial  by  an  impartial  jury,  that  must  be  un- 
derstood as  referring  to  such  crimes  and  accusations  as  have, 
by  the  regular  course  of  the  law  and  the  established  modes  of 
procedure,  as  theretofore  practiced,  been  the  subjects  of  jury 
trials."  See  also  McGear  v.  Woodruff,  33  N.  J.  L.  213,  where 
it  was  held  that  such  a  constitutional  provision  does  not  pre- 
vent the  enforcement  of  municipal  ordinances  without  a  jury 
trial. 

It  is  clear,  therefore,  that  as  municipal  courts  had  the  power 
to  try  offenders  for  violating  the  ordinances  of  the  municipality 
without  a  jury,  at  the  time  of  the  adoption  of  the  constitution, 
they  still  have  that  power,  notwithstanding  the  several  pro- 
visions of  that  instrument  invoked  by  the  appellant. 

It  is  contended,  however,  that  the  jurisdiction  of  a  munici- 
pal court  is  limited  to  the  trial  of  such  offenses  as  are  not 
embraced  under  "the  general  criminal  legislation  of  the  state," 
and  that  where  the  act  charged  constitutes  an  offense  against 
the  criminal  law  of  the  state,  a  person  charged  with  such  act 
cannot  be  tried  by  a  municipal  court  without  a  jury,  even 
though  such  act  may  also  be  a  violation  of  an  ordinance  of 
the  municipality;  and  such  seems  to  be  the  view  of  Judge 
Dillon.  This  view  seems  to  be  based  upon  the  idea  that  other- 
wise a  person  might  be  liable  to  be  tried  and  punished  twice 
for  the  same  offense;  and  this  involves  the  first  question  pre- 
sented by  this  appeal.  As  to  this  question  there  seems  to  be 
no  little  conflict  of  opinion,  and  authorities  of  high  respecta- 
bility might  be  cited  on  both  sides. 

The  courts  of  this  state  have,  however,  inclined  to  the  view 
adopted  by  Judge  Cooley,  where  he  says,  in  his  valuable  work 
on  constitutional  limitations,  page  199:  "The  same  act  may 
constitute  an  offense  both  against  the  state  and  the  municipal 
corporation,  and  both  may  punish  it  without  any  violation  of 
any  constitutional  principle";  and  in  a  note  cites  numerous 
cases  to  support  that  view.  In  one  of  those  cases  {Mayor  oj 
Mobile  V.  Allaire,  14  Ala.  400),  in  which  the  validity  of  an 
ordinance  imposing  a  fine  of  fifty  dollars  for  an  assault  and 
battery  committed  within  the  limits  of  the  city  was  involved, 
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Collier,  C.  J.,  uses  the  following  language,  which  seems  pecu- 
liarly appropriate. to  the  case  under  consideration:  "The  object 
of  the  power  conferred  by  the  charter,  and  the  purpose  of  the 
ordinance  itself,  was,  not  to  punish  for  an  offense  against  the 
criminal  justice  of  the  country,  but  to  provide  a  mere  police 
regulation  for  the  enforcement  of  good  order  and  quiet  within 
the  limits  of  the  corporation.  So  far  as  an  offense  has  been 
committed  against  the  public  peace  and  morals,  the  corporate 
authorities  have  no  power  to  inflict  punishment,  and  we  are 
not  informed  that  they  have  attempted  to  arrogate  it.  It  is 
altogether  immaterial  whether  the  state  tribunal  has  interfered 
and  exercised  its  powers  in  bringing  the  defendant  before  it  to 
answer  for  the  assault  and  battery;  for  whether  he  has  there 
been  punished  or  acquitted  is  alike  unimportant.  The  oflfenses 
against  the  corporation  and  the  state,  we  have  seen,  are  diG- 
tinguishable  and  wholly  disconnected,  and  the  prosecution  at 
the  suit  of  each  proceeds  upon  a  different  hypothesis:  the  one 
contemplates  the  peace  and  good  order  of  the  city;  the  other 
has  a  more  enlarged  object  in  view,  the  maintenance  of  the 
peace  and  dignity  of  the  state."  That  this  view  has  been 
recognized  and  approved  in  this  state  may  be  seen  by  reference 
to  State  ex  rel.  Burton  v.  Williams,  1 1  S.  C.  292,  and  the  cases 
therein  cited. 

It  seems  to  us,  therefore,  that  the  municipal  court  had  juris- 
diction, and  could  try  the  case  against  appellant,  and  that 
there  was  no  error  in  refusing  to  dismiss  the  case  on  the 
ground  that  a  prosecution  in  the  court  of  sessions  for  the  same 
act  of  selling  liad  previously  been  commenced  against  appel- 
lant. 

The  judgment  of  this  court  is,  that  the  judgment  of  the 
circuit  court  be  reversed,  on  the  ground  of  error  in  not  allow- 
ing appellant  a  trial  de  novo  before  the  city  council,  and  that 
the  case  be  remanded  for  trial  according  to  the  views  herein 
announced.  

Municipal  Corpokations  —  Judicial  Noticb.  —  Municipal  ordinances 
will  not  be  judicially  noticed  except  by  the  courts  of  the  municipality  itself: 
Note  to  Lavfear  v.  Mestier,  89  Am.  Dec.  668,  669. 

Judicial  Notice.  —  Courts  do  not  take  judicial  notice  of  statutes  of  other 
states:  Atchison  etc.  R.  R.  Co.  v.  Belts,  10  Col.  431.  But  judicial  notice  will 
be  taken  of  the  fact  that  the  end  of  the  calendar  year  is  not  the  season  for 
gathering  crops:  Brown  v.  Anderson,  77  Cal.  236;  that  merchantable  pro- 
ducts, such  as  potatoes,  etc.,  have  some  value:  McKay  v.  Musgrove,  15  Or.  162; 
that  the  Sipsey  River,  in  Alabama,  is  above  tide-water,  and  non-navigable: 
OUve  y.  State,  86  Ala.  88;  of  the  location  of  Vnrt  Scott,  a  city  in  Kansas,  and 
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of  the  bonndaries  of  Bourbon  County,  and  that  a  place  two  miles  away  from 
Fort  Scott  is  within  the  same  county:  Kansas  City  etc.  R.  JR.  Co.  v.  Surge,  40 
Kan.  736;  of  public  statutes  of  private  or  local  application,  but  not  of  private 
or  local  statutes:  City  of  Covington  v.  Hoadley,  83  Ky.  444. 

E.BTKOSPECTIVB  Laws  Regulatino  ilAi'TERS  OF  Prockdurk  merely  are 
not  necessarily  invalid  on  the  ground  of  being  ex  post  facto:  Note  to  Qoshen 
V.  Stonington,  10  Am.  Dec.  139,  140;  Maguiar  v.  Henry,  84  Ky.  1;  4  Am.  St. 
Rep.  182,  and  note  187,  188;  Connecticut  Mut.  L.  Ins.  Co.  v.  Talbot,  113  Ind. 
373;  3  Am.  St.  Rep.  653,  and  note.  An  ordinance  passed  subsequently  to  the 
issuance  of  a  license  to  a  liquor-dealer  imposing  a  penalty  of  a  fine  against 
its  violation  by  any  person  who  shall  keep  open  his  saloon  after  a  certain 
hour  at  night,  is  not  invalid  as  being  retroactive  or  ex  post  facto,  unless 
the  act  sought  to  be  punished  was  committed  antecedent  to  its  passage:  StcUe 
V.  Isabel,  40  La.  Ann.  340.  The  legislature  has  the  power,  by  a  general  law 
retroactive  in  its  operation,  to  release  privilege  taxes  due  the  state  and 
counties  thereof:  Demoville  v.  Davidson,  87  Tenn.  214;  compare  State  v.  Mc' 
Ckllan,  87  Id.  52. 

Stattttb  Containing  an  Emergenct  Clause,  once  passed  by  both  houses, 
but  vetoed  by  the  governor,  and  afterwards  passed  over  his  veto,  takes  effect 
and  is  in  force  from  the  date  of  its  passage,  although  it  contains  the  words, 
"  the  same  shall  take  effect  and  be  in  force  from  and  after  its  approval  by  tho 
governor,"  and  the  governor  never  in  fact  approves  it:  Biggs  v.  McBride,  17 
Or.  640. 


Cannon  v.  Lomax. 

[29  South  Carolina,  369.] 
Co-tenancy.  —  Tenants  in    Common  are  not  entitled  to  partition  while 
holding  the  common  property  under  an  unexpired  lease  from  their  an- 
cestor. 

Eugene  B.  Gary  and  W.  C.  Benet,  for  the  appellants. 

Cason  and  Bonham,  for  the  respondent. 

McGowAN,  J.  Samuel  R.  Lomax  died  intestate  in  the  year 
1886  (the  precise  day  is  not  stated),  seised  and  possessed  of  a 
respectable  estate,  and  among  other  things  a  plantation  con- 
taining six  hundred  acres  of  land.  His  heirs  at  law  were  five 
children,  viz.,  G.  W.  Lomax,  J.  J.  Lomax,  Augustus  B.  Lomax, 
Julia  E.  Lomax,  and  Josephine  E.  Cannon.  Soon  after  the 
death  of  the  intestate,  Josephine  E.  Cannon  and  the  other  dis- 
tributees commenced  an  action  to  partition  the  land  against 
J.  W.  Lomax  and  J.  J.  Lomax,  who  answered,  denying  that 
the  parties  could  have  partition,  upon  the  ground  that  the  in- 
testate, before  his  death,  on  December  23,  1885,  entered  into  a 
written  contract,  whereby  he  conveyed  to  them,  by  way  of 
lease,  the  aforesaid  plantation,  at  a  specified  rent  therein  men- 
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tioned,  for  ten  years,  the  term  to  commence  on  January  1, 
1887,  which  was  after  the  death  of  the  said  intestate;  that 
they  are  now  in  possession  of  the  land,  and  are  ready  to  com- 
ply with  their  part  of  the  contract  by  payment  of  rent,  not- 
withstanding the  death  of  the  lessor. 

The  issues  were  referred  to  the  master,  J.  C.  Klugh,  Esq. 
The  plaintiffs  interposed  a  verbal  demurrer,  that  the  answer 
did  not  state  facts  sufficient  to  constitute  a  defense,  which  was 
sustained  by  the  master,  who  ruled  "  that  the  court  will  not 
suffer  the  lessees  under  a  valid  lease  to  be  interfered  with  by 
the  partition.  It  may  be  right  enough  for  the  defendants  to 
set  up  their  lease  in  this  proceeding,  in  order  that  the  courts 
may  protect  their  rights  under  it,  but  I  do  not  think  it  can  bar 
the  partition.  I  sustain  the  demurrer."  Both  parties  ex- 
cepted, and  the  matter  being  heard  by  the  circuit  judge,  he 
held  "that  the  defendants  have  the  right  to  hold  the  land  for 
the  term  of  ten  years  as  set  forth  in  the  lease,  and  no  partition 
or  sale  shall  affect  such  holding.  Further  ordered,  that  the 
cause  be  referred  to  the  master  under  the  original  order  of 
reference,  with  the  right  to  plaintiffs  to  attack  said  lease  if 
they  desire  to  do  so,"  etc. 

From  this  decree  the  plaintiffs  appeal  to  this  court  upon  the 
grounds, — "  1.  Because  the  presiding  judge  erred  in  sustain- 
ing defendants'  exceptions,  and  in  overruling  the  plaintiffs'; 
2.  Because  the  judge  erred  in  ordering  that  the  defendants 
have  the  right  to  hold  the  land  described  for  the  term  of  ten 
years,  as  set  forth  in  their  lease,  and  no  partition  or  sale  shall 
affect  such  holding;  3.  Because  the  judge  erred  in  ordering 
that  the  case  be  referred  to  the  master  under  the  original 
order  of  reference;  4.  Because,  as  the  plaintiffs  and  defend- 
ants were  tenants  in  common,  the  lease  held  by  the  defend- 
ants could  not  have  the  effect  of  preventing  partition,  even 
though  it  might,  under  proper  allegations,  have  given  the  de- 
fendants a  greater  interest  in  the  land  than  the  plaintiffs  had; 
5.  Because  the  judge  erred  in  failing  to  order  partition  of  the 
lands,  when  it  appeared  from  the  allegations,  which  were  not 
denied,  that  the  plaintiffs  and  defendants  were  tenants  in 
common,  and  that  each  was  the  owner  in  fee  of  one  sixth  part 
of  the  lands  described." 

It  is  true  that  partition  is  a  right  much  favored,  upon  the 
ground  that  it  not  only  secures  peace,  but  promotes  industry 
and  enterprise,  that  each  should  have  his  own.  The  mere  dif- 
ficulty of  effecting  it  is  not  regarded  as  a  sufficient  reason  foi 
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refusing  to  grant  it:  Steedman  v.  Weeks,  2  Strob.  Eq.  147;  49 
Am.  Dec.  660.  But  as  we  understand  it,  partition  is  the  right 
to  a  severance  when  there  is  rightful  unity  not  only  of  title 
but  of  possession.  Unless  the  title  of  both  parties  is  clear, 
equity  cannot  decree  a  partition:  Wilkin  v.  Wilkin,  1  Johns. 
Ch.  117;  Garrett  v.  White,  3  Ired.  Eq.  131;  Raimay  v.  Bell,  3 
Id.  209;  42  Am.  Dec.  162;  and  authorities  in  note  to  section 
650,  1  Story's  Eq.  Jur. 

Have  the  heirs  at  law  of  the  intestate  who  are  seeking  par- 
tition such  title  now  as  to  authorize  them  to  demand  instant 
partition?  The  elfect  of  the  demurrer,  so  far  as  concerns  the 
present  issue,  was  to  admit  the  existence  of  the  alleged  lease, 
which,  as  we  suppose,  gave  possession  and  exclusive  rights  for 
ten  years,  necessarily  inconsistent  with  present  partition.  "A 
lease  is,  in  effect,  a  conveyance  or  grant  of  the  property,  to  last 
during  the  life  of  a  person  or  for  a  term  of  years,  or  other  fixed 
period,  or  at  will,  and  generally  with  the  reservation  of  a  rent. 
....  If  the  intention  of  the  parties  is  that  the  grantee  is  not 
to  be  entitled  to  exclusive  possession  of  the  property,  the  grant 
is  a  license,  and  not  a  lease":  1  Rapalje's  and  Lawrence's  Law 
Diet.,  tit.  Lease.  During  the  ten  years,  the  heirs  other  than 
the  lessees  cannot  be  said  to  have  title,  except  subject  to  the 
lease.  They  are  bound  by  the  act  of  their  ancestor.  They 
are  certainly,  in  a  sense,  "  tenants  in  common,"  and  will  at 
the  end  of  ten  years  be  entitled  to  partition;  while,  however, 
the  lease  stands  unexpired,  it  seems  to  us  that  the  action  is 
premature. 

"  But  where  the  title  is  denied,  the  court  will  generally  re- 
quire it  to  be  first  established,  and  will  retain  the  bill  to  await 
the  decision.  Application  for  partition  being  premature,  it 
was  refused.  But  the  bill  was  retained,  with  leave  to  apply 
by  petition  when  the  parties  respectively  became  entitled  to 
their  shares":  Cole  v.  Creyon,  1  Hill's  Ch.  311;  26  Am.  Dec. 
208,  This  is,  of  course,  on  the  assumption  that  the  alleged 
lease  is  a  good  and  valid  instrument  or  conveyance.  There  is 
no  copy  of  the  paper  in  the  brief,  and  we  really  know  nothing 
as  to  its  form,  consideration,  or  the  amount  of  rent  secured,  in 
which  all  the  children  have  an  interest.  We  agree  with  the 
circuit  judge  that  the  plaintiffs  may,  if  so  advised,  assail  the 
alleged  lease,  and  if  it  should  turn  out  to  be  testamentary  in 
character,  and  as  such  void  for  the  want  of  necessary  formali- 
ties, or  for  want  of  consideration,  or  for  undue  influence,  or 
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other  cause,  then,  as  a  matter  of  course,  the  right  of  partition 
would  immediately  attach. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  cir- 
cuit court  be  affirmed.  

Partition  —  Who  mat  Compel  Partition:  See  extended  note  to  iWcA- 
o&  V.  Nichols,  67  Am.  Deo.  70^-712;  Johnson  v.  Johnson,  7  Allen,  196;  83  Am. 
Deo.  676;  Baldwin  v.  Aldrich,  34  Vt.  526;  80  Am.  Dec.  695,  Phelps  v.  Pod- 
rmr,  15  Gray,  499;  77  Am.  Dec.  378.  Under  the  Tennessee  statute,  estates 
in  remainder  or  reversion  are  subject  to  partition:  Bierce  v.  James,  87  Tenn. 
583.  Where  there  is  a  dispute  as  to  the  title,  there  can  generally  be  no  par- 
tition; but  where  a  chancery  court  has  acquired  jurisdiction  upon  other 
grounds,  it  may  retain  the  case  for  the  purpose  of  partition:  Hankim  v. 
Layne,  48  Ark.  544. 


Bates  and  Company  v,  Cobb. 

[29  South  Carolina,  395.J 

Fraudulent  Convey ances.  —  A  purchase  of  land  by  one  in  trust  for  another 
by  a  party  not  indebted  at  the  time  is  void  as  to  subsequent  creditors  of 
the  purchaser  without  notice,  when  the  intent  is  to  secure  the  property 
against  future  ventures,  and  where  the  deed  is  not  recorded,  and  the  pur« 
chaser  retains  possession,  leases  the  premises,  uses  the  rent  as  his  own 
without  objection,  and  returns  the  land  for  taxation  in  his  own  name. 

Fraudulent  Conveyances.  —  Deed  of  Land  to  One  in  Trust,  if  left  un- 
recorded, is  void  as  to  subsequent  creditors  of  the  purchaser  without 
notice,  and  who  trusted  him  on  the  faith  of  his  ownership. 

Remedy.  —  Return  or  Nulla  Bona  on  a  judgment  against  one  of  two  or 
more  partners  for  partnership  debts  is  sufficient  evidence  of  inability  to 
secure  payment  as  to  him,  and  authorizes  a  resort  to  equity  to  reach 
property  fraudulently  disposed  of  by  him.  The  other  partners  need  not 
first  be  proceeded  against  at  law. 

Graydon  and  Graydon,  and  J.  T.  Johnson,  for  the  appellants. 

Benet  and  Cason,  and  De  Bruhl  and  Bradley,  for  the  re- 
spondents. 

McGowAN,  J.  The  plaintiffs  severally  recovered  judgments 
against  the  defendant  C.  A.  Cobb  at  the  June  term  of  the 
court  at  Abbeville  (1886),  the  first-named  for  $426,  on  a  debt 
contracted  in  September,  1884,  by  Cobb  and  Richey,  the 
senior  member  being  C.  A.  Cobb;  and  the  latter  (Bieman)  for 
$205.05,  on  a  debt  contracted  in  November,  1885,  by  Cobb  and 
McHugh,  the  senior  member  of  this  firm  also  being  the  said 
C.  A.  Cobb.  Executions  were  issued  and  returned  by  the 
sheriff  nulla  bona. 

This  action  was  then  brought  by  the  judgment  creditors  to 
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Bet  aside  and  have  declared  void  as  against  his  creditors  a 
deed  of  gift  of  a  certain  storehouse  and  lot  in  the  town  of 
Greenwood,  claimed  to  have  been  made  by  the  said  C.  A.  Cobb 
to  his  sister,  Emma  T.  Cobb  (now  Turner),  on  August  11, 
1883.  The  complaint  alleged  that  the  said  Cobb  purchased 
the  said  house  and  lot  from  Dr.  Maxwell,  paid  for  the  same 
with  his  own  money,  and  had  the  titles  made  to  himself  "  for 
Emma  T.  Cobb,"  with  intent  to  hinder,  delay,  and  defraud 
the  plaintiffs  in  the  collection  of  their  debts;  that  the  deed 
was  never  recorded,  but  that  the  said  C.  A.  Cobb  held  the 
property  out  to  the  world  as  his  own,  returned  it  for  taxation 
in  his  own  name,  and  used  it  in  all  respects  as  his  own,  and 
received  credit  on  the  faith  of  the  property;  and  prayed  that 
the  storehouse  and  lot  be  adjudged  to  be  the  property  of  the 
defendant  Cobb,  and  subject  to  the  payment  of  his  debts;  and 
that  the  declaration  in  favor  of  the  defendant,  Emma  T.  Tur- 
ner, be  declared  void  as  to  the  creditors  of  the  said  Charles 
A.  Cobb,  and  for  general  relief.  The  defendants  pleaded  a 
general  denial  as  to  the  alleged  fraud  in  the  declaration  in 
favor  of  the  sister,  Emma  T.  Cobb. 

It  appeared  that  Dr.  John  C.  Maxwell  had  previously  given 
a  mortgage  of  the  house  and  lot  to  Professor  Judson,  treasurer 
of  Furman  University,  to  secure  a  debt;  that  Maxwell,  the 
mortgagor,  negotiated  a  sale  of  it  for  two  thousand  five  hun- 
dred dollars  to  C.  A.  Cobb,  who  paid  the  mortgage  debt  and 
a  balance  to  Dr.  Maxwell,  who,  by  the  direction  of  Cobb,  made 
a  conveyance  "  to  C.  A.  Cobb  for  Miss  Emma  T.  Cobb."  There 
was  on  the  mortgage  a  receipt  for  the  money,  and  an  indorse- 
ment by  Treasurer  Judson,  purporting  to  assign  it  to  C.  A. 
Cobb  "for  Miss  Emma  T.  Cobb."  There  was  testimony  as  to 
the  relations  between  C,  A.  Cobb  and  his  sister,  and  as  to 
their  conduct  in  regard  to  the  house  and  lot.  The  master 
found  as  follows:  "It  is  admitted  that  the  money  paid  by 
C.  A.  Cobb  was  his  own  funds.  The  deed  was  never  recorded. 
Charles  A.  Cobb  has  had  control  and  management  of  the 
property  so  conveyed,  has  rented  it,  and  collected  the  rents, 
receipting  for  the  same,  and  has  paid  over  small  portions  of 
the  rent  to  his  sister,  retaining  the  balance  for  his  own  use, 
and  has  returned  the  property  for  taxation  in  his  own  name. 
About  the  time  the  foregoing  deed  was  executed,  and  for  some 
two  years  afterwards,  C.  A.  Cobb  was  in  business  at  Hodges, 
in  this  county,  as  a  member  of  the  two  firms  of  Cobb  and 
Richey,  and  Cobb  and  McHugh,  and  the  testimony  is,  that 
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credit  was  extended  to  him  on  the  strength  of  his  reputed 

ownership  of  said  property I  do  not  think  that  there 

can  be  any  question  of  plaintiffs'  right  to  have  their  claims 
satisfied  out  of  this  property,  ....  and  find,  as  matter  of 
fact,  that  said  deed  has  never  been  recorded ;  that  the  prop- 
erty has  been  used  and  represented  publicly  by  C.  A.  Cobb  as 
his  own;  and  that  creditors  have  been  led  by  such  representa- 
tions and  by  the  public  records  to  believe  that  said  property 
was  the  property  of  C.  A.  Cobb,  and  on  the  strength  of  such 
belief,  have  extended  him  credit,"  etc. 

Upon  exceptions  to  this  report,  the  cause  came  on  to  be 
lieard  by  Judge  Norton,  who  declared  that  he  was  satisfied 
with  the  findings  of  fact  by  the  master,  and  held  substan- 
tially that,  from  the  evidence,  there  never  was  a  bona  fide 
irrevocable  gift  of  the  house  and  lot  to  the  sister,  but  that 
from  the  beginning  the  alleged  gift  was  merely  pretensive  and 
fraudulent,  to  be  set  up  or  not,  as  circumstances  might  re- 
quire. The  judge  said:  "I  conclude  that  the  intention  of 
Charles  A.  Cobb,  at  the  time  the  deed  was  made  by  Dr.  Max- 
well to  him  *for  Mrs.  Emma  T.  Turner'  {nee  Cobb),  was  to 
quietly,  and  as  secretly  as  possible,  put  the  property  in  her 
hands,  to  be  returned  to  him  if  the  business  and  sporting  ven- 
tures upon  which  he  was  about  to  enter  should  prove  success- 
ful; but  if  these  ventures  should  prove  unsuccessful,  then  to 
be  held  by  her  against  the  claims  of  such  creditors  as  might 
exist  at  the  collapse  thereof;  and  that  in  either  event,  and 
pending  the  result,  he  should  have  the  management  and  bene- 
fit of  the  property,  and  that  Mrs.  Turner  (then  Miss  Cobb) 
was  cognizant  of,  and  fully  concurred  in,  such  intention.  All 
their  acts  are  consistent  with  this  conclusion,  and  many  of 
them  are  inconsistent  with  any  other.  Cobb  says  he  was  a 
sporting  man,  and  might  lose  the  property,  evincing  the  idea 
of  providing  for  future  contingencies,"  etc.  Thus  holding,  he 
granted  the  relief  prayed  for  by  the  plaintiffs,  and  declared 
the  lot  subject  to  the  payment  of  C.  A.  Cobb's  debts,  and  the 
defendants  appeal  to  this  court. 

The  exceptions  are  numerous  (twenty-three  in  number), 
and  being  printed  in  the  brief,  need  not  be  set  out  here.  As 
stated  at  the  bar,  we  think  they  may  be  condensed  into  the 
following  propositions:  1.  That  subsequent  creditors  cannot 
attack  a  deed  for  fraud,  or  ask  that  it  be  set  aside  as  to  them; 
2.  That  there  was  no  proof  of  fraud  originally  on  the  part  of 
C.  A.  Cobb  or  Mrs.  Turner,  and,  in  that  respect,  the  circuit 
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judge  erred;  3.  That  C.  A.  Cobb  did  not  hold  out  the  prop- 
erty as  his  own,  and  did  not  receive  credit  on  the  faith  of  it; 

4.  That  the  plaintiffs  have  not  exhausted  their  remedy  at  law. 
It  is  certainly  settled  that  a  voluntary  conveyance  by  a 

debtor  is  void  as  against  his  subsisting  creditors,  upon  the 
principle  that  a  man  must  be  just  before  he  is  generous.  But 
it  by  no  means  follows  that  all  voluntary  conveyances  are  good 
as  against  subsequent  creditors.  It  is  not  quite  certain  that, 
in  this  case,  there  were  no  existing  creditors  of  C.  A.  Cobb  at 
the  time  the  deed  in  question  was  executed  by  him,  or  had  it 
executed  by  Dr.  Maxwell.  The  judge  states  "that  the  debts 
which  Richey  says  Cobb  owed  when  goods  were  being  bought 
for  Cobb  and  Richey  may  have  existed  prior  to  the  deed,  and 
might  have  been  the  dregs  of  some  previous  mercantile  busi- 
ness." But  passing  that,  and  assuming  that  Cobb  was  not 
indebted  to  any  considerable  extent  at  the  time  of  the  execu- 
tion of  the  alleged  deed  of  gift  (1883),  how  does  the  matter 
stand?  The  principle  applicable  in  such  cases  is  carefully 
stated  by  the  chief  justice  in  the  case  of  Walker  v.  Bollman,  22 

5.  C.  512:  "Before  a  subsequent  creditor  can  attack  a  settle- 
ment or  transfer  of  a  party  made  when  not  indebted,  he  must 
show  that  the  same  was  voluntary,  and  was  made  with  refer- 
ence to  future  indebtedness,  or  prove  circumstances  of  fraud 
other  than  what  arises  from  its  being  voluntary,"  etc. 

Apply  this  test.  There  is  no  doubt  that  the  declaration 
here  was  voluntary;  and  his  honor,  the  presiding  judge,  found 
that  there  were  circumstances  connected  with  the  deed  and 
the  conduct  of  the  parties  which  showed  clearly  that  the  deed 
was  never  intended  to  be  a  bona  fide  irrevocable  transfer  of  the 
property  to  the  sister,  but  from  the  beginning  was  pretensive, 
and  merely  intended  to  cover  and  secure  the  property  in  any 
event  that  might  happen.  Is  that  finding  contrary  to  the 
manifest  weight  of  the  testimony?  If  not,  this  court,  under 
the  authority  of  many  decisions,  must  let  it  stand.  We  have 
examined  the  testimony  carefully,  and,  without  undertaking 
to  restate  it,  we  must  say  it  seems  to  us  that  the  weight  of  the 
testimony  is  not  against  the  finding  so  as  to  authorize  us  to 
reverse  it.  But,  on  the  contrary,  there  is  evidence,  afforded 
by  a  number  of  circumstances,  to  sustain  it.  "The  intent 
may  be  collected  from  the  circumstances  of  the  case,  and  such 
badges  of  fraud  as  the  transaction  wears.  Some  of  the  usual 
badges  are  the  omission  to  record  the  conveyance,  possession 
of  the  property  and  obtaining  false  credit  thereby the 
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magnitude  of  the  conveyance  compared  with  the  grantor's 
means,  the  concealment  or  notoriety  of  the  transfer,  .... 
the  immediate  engagement  in  a  hazardous  business,  and  the 
contracting  of  debts  immediately  after  the  transfer,"  etc.: 
Bump  on  Fraudulent  Conveyances,  309;  and  see  Iley  v.  iVtfi- 
wanger,  1  McCord  Ch.  523. 

But  if,  by  possibility,  this  may  be  a  mistake,  there  can  be 
no  doubt  whatever  of  the  following  facts  found  by  the  master 
and  concurred  in  by  the  judge:  that  the  deed  was  withheld 
from  the  registry;  that  notwithstanding  the  words  in  the 
deed,  "for  Miss  Emma  T.  Cobb,"  C.  A.  Cobb  retained  the 
possession,  leased  the  premises,  and  used  the  rent  as  his  own, 
without  objection  on  the  part  of  his  sister,  the  alleged  donee, 
who  testified  that  she  "allowed  Charley  to  use  it  as  his 
own,  so  he  did  not  run  any  risk  with  it";  Cobb  mortgaged 
the  lot  in  his  own  name,  returned  it  for  taxation  in  his 
own  name.  The  only  record  which  could  have  shown  Mrs. 
Turner's  interest  was  withheld  from  public  inspection,  and 
every  act  touching  the  property  after  it  passed  from  Dr.  Max- 
well's ownership,  from  which  creditors  and  the  public  could 
draw  inferences  as  to  the  ownership,  was,  whether  intention- 
ally or  not,  calculated  to  induce  the  belief  that  it  was  C.  A. 
Cobb's  property.  The  testimony  shows  that  creditors  were  led 
to  so  believe,  and  on  that  belief,  extended  him  credit. 

In  the  case  of  Brock  v.  Bowman,  Rich.  Eq.  Cas.  189,  Judge 
O'Neall,  in  delivering  the  judgment  of  the  court,  said:  "If  a 
debtor  gives  away  property,  and  still  retains  the  actual  pos- 
session, the  creditor  has  the  right  to  suppose  that  all  the  prop- 
erty in  his  possession  is  liable  to  his  debts,  and  therefore  his 
rights  cannot  be  afiected  by  a  gift,  of  which  he  is  not  bound 
to  take  notice.  As  to  gifts  consummated  by  the  transfer  of 
actual  possession,  subsequent  creditors  cannot,  of  course,  com- 
plain; for  they  do  not  trust  the  debtor  on  the  faith  of  property 
not  in  his  possession.  But  if,  after  having  made  a  gift,  the 
donor  retains  possession,  it  is,  as  to  subsequent  creditors  with- 
out actual  or  constructive  notice  (by  recording,  when  done  in 
conformity  to  law),  absolutely  void:  Cordery  v.  Zealy,  2  Bail. 
205.  For  they  are  legally  presumed  to  give  credit  on  the  faith 
of  the  property  in  their  debtor's  possession.  These  legal  rules 
and  their  exceptions  I  have  stated  with  more  than  ordinary 
care,  so  that  the  complaint  may  not  be  again  made  that  the 
law  is  unsettled.  They  are  rules  to  which  all  decisions  must 
conform  as  settled  law,"  etc. 
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It  is  said,  however,  that  this  was  in  reference  to  personal 
property,  as  to  which  possession  is  prima  facie  evidence  of 
ownership,  but  that  such  is  not  the  case  as  to  land.  It  may 
be  true  that  the  mere  possession  of  land  is  not  generally  as 
strong  evidence  of  ownership  as  that  of  personalty;  but  that  is 
for  the  reason  that,  so  far  as  the  public  is  concerned,  the  real 
ownership  of  land  is  assumed  to  be  shown  by  the  record,  re- 
quired by  law  to  be  made  for  the  express  purpose  of  giving 
notice  to  all  concerned.  Where  there  is  the  possession  and  use 
of  land  as  owner,  —  so  held  out  to  the  world,  —  and  there  is  no 
registry  which  explains  the  fact,  we  are  unable  to  see  why  the 
same  principle  should  not  apply.  The  rule  is  based  on  the 
abhorrence  of  the  law  for  covert  and  fraudulent  dealing,  which 
may  as  well  occur  in  reference  to  one  kind  of  property  as  an- 
other: See  Bump  on  Fraudulent  Conveyances,  48. 

The  conveyance  of  Dr.  Maxwell  to  C.  A.  Cobb  was  for  valu- 
able consideration,  and  as  to  the  creditors  of  Cobb,  must  stand. 
But  the  superadded  supplemental  words,  "for  Miss  Emma  T. 
Cobb,"  must  be  considered  as  an  attempt  on  his  part  to  make 
a  separate  and  distinct  deed  of  gift  to  her.  The  view  is,  that 
this  effort  to  cover  the  property  was  kept  secret  and  never  re- 
corded, and  therefore,  as  to  subsequent  creditors  without  notice, 
who  trusted  him  on  the  faith  of  his  ownership,  is  void.  "  If  a 
conveyance  is  merely  colorable,  and  a  secret  trust  and  confi- 
dence exist  for  the  benefit  of  the  grantor,  it  is  void  not  only 
against  precedent  but  subsequent  creditors,  for  it  is  in  such  a 
case  a  continuing  fraud,  and  may  actually  operate  as  such  as 
well  in  reference  to  debts  coniracted  after  as  before  the  con- 
veyance. Property  conveyed  in  trust  is  still  the  property  of 
the  grantor  for  every  beneficial  purpose,  and  the  secret  trust 
in  a  conveyance  tainted  with  actual  fraud  renders  the  prop- 
erty liable  to  subsequent  creditors The  purpose  or  ef- 
fect of  a  conveyance  must,  in  general,  be  to  injure  subsequent 
creditors,  in  order  to  render  it  void  as  to  them.  The  question 
is  generally  one  of  fact.  A  conveyance  can  only  be  valid  as  to 
them  when  they  are  not  intended  or  liable  to  be  delayed, 
hindered,  or  defrauded  by  it.  If  the  creditor  had  notice  of  the 
conveyance  at  the  time  the  debt  was  contracted,  the  convey- 
ance will  be  valid  as  to  him.  When  a  transfer  is  rendered 
fraudulent  by  the  retention  of  possession,  it  is  also  void  as  to 
them,  for  they  are  deceived  by  the  false  appearance  of  wealth, 
and  thereby  induced  to  give  the  vendor  credit":  Bump  on 
Fraudulent  Conveyances,  320,  and  many  authorities  in  notes. 
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We  do  not  think  that  it  was  error  to  set  aside,  as  against  the 
creditors  of  C.  A.  Cobb,  so  much  of  the  unrecorded  deed  from 
Dr.  J.  C.  Maxwell  as  purports  to  convey  the  lot  "  for  Miss 
Emma  T.  Cobb,"  leaving  the  title  in  C.  A.  Cobb,  and  liable  for 
his  debts. 

As  to  the  allegation  of  error  in  setting  aside  the  mortgage, 
which  was,  in  fact,  satisfied.  Upon  this  mortgage  treasurer 
Judson  signed  the  following  indorsement:  "Received  of  C.  A. 
Cobb,  for  Miss  Emma  T.  Cobb,  $2,460,  on  note  of  J.  C.  Max- 
well, for  the  security  of  which  the  mortgage  was  given;  and  I 
do  hereby  assign  to  C.  A.  Cobb,  for  Miss  Emma  T.  Cobb,  the 
mortgage  to  better  protect  his  title  to  said  property  conveyed 
to  him  by  J.  C.  Maxwell."  If  the  assignment,  as  stated,  was 
intended  to  protect  the  rights  of  C.  A.  Cobb,  we  do  not  see  how 
it  could  so  operate;  for  Dr.  Maxwell  had  paid  the  note  it  was 
given  to  secure,  and  executed  titles  to  C.  A.  Cobb  "  for  Miss 
Emma  T.  Cobb."  If  it  was  intended  to  protect  Miss  Cobb  un- 
der the  provision  of  the  deed  "  for  Miss  Emma  T.  Cobb,"  we 
have  already  endeavored  to  show  that  said  provision  was 
fraudulent  and  void  as  against  the  creditors  without  notice  of 
C.  A.  Cobb;  and  in  this  view  we  concur  with  the  circuit  judge, 
that  the  assignment  of  the  mortgage  must  follow  the  provision 
in  the  deed  "  for  Miss  Emma  T.  Cobb." 

As  to  the  necessity  for  the  plaintiffs  to  exhaust  their  legal 
remedy  before  bringing  action,  we  need  only  say  that  the 
judgments  were  against  C.  A.  Cobb  alone,  and  had  been  re- 
turned nulla  bona  by  the  sheriff,  which  is  regarded  the  appro- 
priate and  necessary  evidence  of  inability  to  secure  payment 
otherwise:  Suher  v.  Chandler,  18  S.  C.  526. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  cir- 
cuit court  be  afl&rmed.  

Fraudulent  Conveyances.  —  A  conveyance  without  consideration  upon 
a  secret  trust,  or  upon  a  reservation  for  the  beneiit  of  the  grantor,  or  to  some 
person  without  interest  therein,  is  capable  of  being  set  aside,  no  matter  what 
the  grantor's  intent  may  have  been:  Lyomv.  Leahy,  15  Or.  8;  3  Am.  St.  Rep. 
133;  Weber  v.  Rothchild,  15  Or.  385;  3  Am.  St.  Rep.  162;  Mackason's  Appeal, 
42  Pa.  St.  350;  82  Am.  Dec.  517,  and  note;  Winkley  v.  Hill,  9  N.  H.  31;  31 
Am.  Dec.  215;  McCulloch  v.  Hutchinson,  7  Watts,  434;  32  Am.  Dec.  776.  But 
an  agreement  by  the  grantee  to  support  the  father  and  mother  of  his  grantor 
during  their  natural  lives  is  not  such  a  secret  trust  as  will  invalidate  a  deed 
of  conveyance:  Scott  v.  Davis,  117  Ind.  232.  Possession  of  goods  retained  by 
a  vendor  is  evidence  of  a  secret  trust  reserved  in  his  favor  where  there  has 
been  a  sale  to  his  brother,  which  sale  was  not  made  known  or  published  until 
the  goods  were  attached  as  the  property  of  the  vendor:  VaUey  Distilling  Co, 
T.  Atldns,  50  Ark.  289. 
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Estoppel.  —  Where  one  by  words,  acts,  or  even  silence,  when  he  onght  to 
speak,  induces  another  to  believe  the  existence  of  a  certain  state  of  facts,  and 
to  act  upon  that  belief  to  alter  his  condition,  the  former  will  be  estopped 
from  alleging  to  the  contrary  to  the  detriment  of  the  latter:  Caldwell  v.  Auger, 
4  Minn.  217;  77  Am.  Dec.  515;  Drew  v.  Kimball,  43  N.  R  282;  80  Am.  Dec. 
163;  Musselman  v.  McElhenny,  23  Ind.  4;  85  Am.  Dec.  445;  Chateau  v.  Ood- 
din,  39  Mo.  229;  90  Am.  Dec.  462;  Davis  v.  DavU,  26  Cal.  23;  85  Am.  Dec. 
157;  Simpson  v.  Pearson,  31  Ind.  1;  99  Am.  Dec.  577;  Cook  v.  Walling,  117 
Ind.  9;  10  Am.  St.  Rep.  17,  and  note  22,  23;  Reid  v.  Ladue,  66  Mich.  22;  11 
Am.  St  Eep.  462,  and  note  466. 
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Gonhjot  aw  Laws.  —  Assignment  fob  the  Benefit  of  Ckeditoiw  by  a 
citizen  of  New  York,  made  in  that  state,  and  giving  a  preference  to  cer- 
tain creditors,  though  valid  there,  is  void  in  South  Carolina,  where  the 
statute  prohibits  the  giving  of  such  preference,  and  Mrill  not  be  enforced 
in  the  latter  state  in  favor  of  citizens  of  New  York  as  against  property 
of  the  assignor  situated  in  South  Carolina,  but  such  citizens  may,  by 
attachment,  secure  a  lien  against  such  property. 

CSoNFticT  OF  Laws.  —  Transfer  ob  Assignment  of  personal  property  lo- 
cated in  South  Carolina,  made  by  the  owner  in  accordance  with  the  law 
of  his  domicile  in  another  state,  will  not  be  recognized  in  South  Carolina 
when  in  direct  conflict  with  the  laws  of  that  state. 

Assignment  for  Benefit  of  Cbeditobs.  —  The  South  Carolina  act  relat- 
ing to  assignments  for  the  benefit  of  creditors  applies  as  well  to  assign- 
ments made  outside  the  state  as  to  those  made  within  it. 

Pleading  and  Pbactice.  —  Respondent  should  Notify  Appellant  of  any 
additional  grounds  upon  which  he  intends  to  rely  in  support  of  the  judg- 
ment below. 

Attachment  —  Non-resident.  —  A  citizen  of  another  state  has  the  same 
rights  as  a  citizen  of  this  state,  under  the  attachment  law  of  South 
Carolina. 

Ira  B.  Jones,  for  the  appellant. 

Wylie  and  Wylie,  for  the  respondent. 

McIvEB,  J.  On  the  fifteenth  day  of  October,  1886,  the  de- 
fendant, Blauvelt,  a  citizen  of  the  state  of  New  York,  executed 
a  general  assignment  to  the  petitioner,  Dickinson,  for  the  ben- 
efit of  his  creditors,  which  was  duly  recorded  in  the  county  of 
Lancaster  on  the  23d  of  October,  1886.  This  assignment  was 
executed  in  the  state  of  New  York,  and  provided  for  the  pay- 
ment of  all  wages  and  salaries  actually  owing  to  the  employees 
of  the  assignor  in  preference  of  all  other  debts,  which  prefer- 
ence is  not  only  allowed  but  required  by  the  statutes  of  New 
York.     At  the  time  of  the  execution  of  the  assignment,  the 
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principal  part  of  the  assignor's  property  was  in  the  state  of 
New  York,  though  he  also  owned  some  property  in  South  Caro- 
lina, located  in  the  counties  of  Lancaster  and  Kershaw.  Be- 
tween the  27th  of  October  and  the  10th  of  November,  1886, 
the  plaintiffs,  appellants,  three  of  whom  are  citizens  and  resi- 
dents of  the  state  of  New  York,  and  the  other  two  of  the  state 
of  Connecticut,  as  creditors  of  Blauvelt,  commenced  their  ac- 
tions against  him  in  this  state,  and  procured  the  issue  of  war- 
rants of  attachment,  which  were  levied  on  a  tract  of  land  in 
the  county  of  Lancaster,  known  as  the  Gay  mine,  and  also 
upon  one  cotton-gin,  one  portable  steam-engine,  one  saw-frame 
and  fixtures,  and  one  log-carriage  and  fixtures  found  on  said 
land;  and  also  upon  a  tract  of  land  in  Kershaw  County,  known 
as  the  De  Kalb  factory,  including  all  of  Blauvelt's  interest  in 
mill,  gin,  fixtures,  etc. 

On  the  fifteenth  day  of  February,  1887,  the  said  Asa  D. 
Dickinson  filed  his  petitions  as  above  stated,  claiming  to  be 
the  owner  of  the  property  in  Lancaster  County  levied  on  un- 
der the  attachments,  under  and  by  virtue  of  the  deed  of  as- 
signment above  stated,  and  praying  that  the  same  might  be 
adjudged  to  him,  and  that  "said  warrants  of  attachment  be 
dissolved."  On  hearing  these  petitions  with  the  answers 
thereto,  Judge  Pressley  ordered  an  issue  in  each  case  to  de- 
termine the  question  of  title.  These  issues  came  on  for  trial 
before  Judge  Wallace,  who,  by  consent,  heard  the  same  with- 
out a  jury,  and  rendered  judgment,  holding  that  the  cotton- 
gin  was  a  fixture,  and  must  therefore  be  regarded  as  part  of 
the  realty;  but  that  the  engine  and  saw-mill  were  not  fixtures, 
and  must  be  regarded  as  personal  property,  and  that  Blauvelt 
had  no  leviable  interest  in  any  of  the  property,  the  same  hav- 
ing passed  to  his  assignee  under  the  deed  of  assignment  be- 
fore the  levy  of  the  attachments,  and  therefore  ordered  that 
the  attachments  be  set  aside,  and  the  levies  under  them  be 
vacated. 

From  this  judgment  the  attaching  creditors  appeal  upon 
the  several  grounds  set  out  in  the  record,  assigning  errors, 
which  may  be  stated  in  general  terms  as  follows:  1.  In  hold- 
ing that  the  engine  and  saw-mill  were  not  fixtures,  and  should 
therefore  be  regarded  as  personal  property;  2.  In  holding  that 
the  deed  of  assignment,  though  providing  for  a  preference 
which  would  render  it  void  under  the  law  of  this  state,  was 
valid  under  the  law  of  the  state  of  New  York,  and  upon  prin- 
ciples of  comity  should  be  held  valid  here,  in  a  case  like  this, 
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where  none  of  the  parties  interested  are  citizens  of  this  state 
invoking  the  protection  of  our  law. 

No  question  as  to  the  propriety  of  this  mode  of  proceeding, 
or  as  to  the  right  of  a  person  not  a  party  to  the  proceedings  in 
attachment  to  move  to  set  it  aside,  was  made  either  in  the 
court  below  or  in  the  argument  here,  and  we  therefore  decide 
nothing  as  to  that.  It  may  be  that  the  fact  that  in  these  cases 
issues  were  ordered  to  try  the  title  to  the  property  levied  on 
under  the  attachments  would  be  sufficient  to  distinguish  these 
cases  from  Copeland  v.  Piedmont  etc.  Ins.  Co.^  37  S.  C.  116, 
and  Metis  v.  Piedmont  etc.  Ins.  Co.,  17  Id.  120,  but  as  this 
matter  was  not  discussed  or  even  referred  to,  either  in  the 
court  below  or  in  the  argument  here,  we  will  pass  it  by  with- 
out any  intimation  of  opinion  either  one  way  or  the  other. 

The  fundamental  question  in  these  cases  is  as  to  the  valid- 
ity of  the  assignment  under  which  the  petitioner  claims, — 
whether  it  is  sufficient  to  pass  the  title  to  the  property  found 
in  this  state,  and  under  the  jurisdiction  of  its  courts.  It  is 
conceded  that  if  this  assignment  had  been  executed  here,  it 
would  have  been  absolutely  void  under  the  provisions  of  sec- 
tion 2014  of  the  General  Statutes,  because  of  the  preferences 
provided  for  therein;  but  it  is  contended  that  inasmuch  as  the 
assignment  was  valid  under  the  laws  of  New  York,  where  it 
was  executed,  it  must  be  so  regarded  here  upon  principles  of 
comity,  especially  where  the  interests  of  our  own  citizens  are 
not  involved.  Upon  this  question  there  is  no  little  conflict  of 
authority  elsewhere,  but  we  have  no  decision,  so  far  as  we  are 
informed,  in  this  state  upon  the  subject.  The  cases  of  West 
V.  Tupper,  1  Bail.  193,  Greene  v.  Mowry,  2  Id.  163,  Mitchell 
V.  Smith,  3  Strob.  236,  and  Russell  v.  Tiinno,  11  Rich.  303,  do 
decide  that  a  valid  assignment  executed  abroad  will  take 
precedence  over  the  liens  of  subsequent  attachments  taken 
out  in  this  state  and  levied  upon  property  here;  but  none  of 
the  assignments  under  consideration  in  those  cases  contained 
provisions  which,  under  the  express  statute  law  of  this  state, 
would  render  them  void.  The  question,  therefore,  which  we 
are  now  called  upon  to  decide  is  an  open  one  in  this  state. 

It  seems  to  us  that,  upon  general  principles,  the  assignment 
here  in  question  cannot  be  recognized.  The  legislature  having 
seen  fit  to  declare,  in  the  most  positive  and  unqualified  terms, 
that  "any  assignment  by  an  insolvent  debtor  of  his  or  her 
property  for  the  benefit  of  his  or  her  creditors,  in  which  any 
preference  or  priority  is  given  to  any  creditor  or  creditors  of 
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the  said  debtor  by  tbe  terms  of  the  said  assignment,  over  any 
other  creditor  or  creditors  [with  certain  exceptions  not  ap- 
plicable to  the  present  case],  such  assignment  shall  be  abso- 
lutely null  and  void,  and  of  no  effect  whatever,"  we  do  not  see 
by  what  authority  a  court,  called  upon  to  administer  the  laws 
of  this  state,  could  undertake  to  declare  that  an  assignment 
providing  for  such  preferences  was  good  and  valid,  and  give  it 
just  as  full  force  and  effect  as  if  the  legislature  had  made  no 
such  declaration.  Surely  the  courts  of  this  state  cannot  treat 
that  as  valid  which  the  legislature  has  expressly  declared 
shall  be  absolutely  null  and  void. 

The  general  rule  undoubtedly  is,  that  in  regard  to  all  con- 
tracts of  which  the  subject-matter  is  personal  property,  their 
validity  is  to  be  tested  by  the  law  of  the  place  where  the  con- 
tract is  made.  If  valid  there,  they  will  be  sustained  every- 
where, upon  principles  of  international  or  interstate  comity: 
See  Story's  ConjQict  of  Laws,  c.  9;  Burrill  on  Assignments, 
sec.  302.  But  to  this  rule  there  is  a  well-defined  exception, 
that  where  the  contract  is  in  violation  of  established  public 
policy  of  the  state  whose  courts  are  called  upon  to  enforce  the 
contract,  especially  if  it  is  in  violation  of  some  express  stat- 
utory enactment  of  such  state,  this  rule  of  comity  is  no  longer 
recognized  or  acted  upon,  and  in  such  case  the  contract,  though 
valid  where  made,  cannot  be  enforced  in  the  state  in  vio- 
lation of  whose  laws  it  was  made;  for,  as  is  said  by  Mr. 
Justice  Davis,  in  Green  v.  Van  ^wsHr A;,  7  Wall.  151:  "This 
principle  of  comity  always  yields  when  the  laws  and  policy  of 
the  state  where  the  property  is  located  have  prescribed  a  dif- 
ferent rule  of  transfer  from  that  of  the  state  where  the  owner 
lives."  This  doctrine  was  subsequently  recognized  and  af- 
firmed in  the  case  of  Herver  v.  R.  I.  Locomotive  Works,  93 
U.  S.  664. 

It  may  be  that  the  language  used  in  those  cases  is  too  broad, 
as  perhaps  authorizing  the  inference  that  no  transfer  of  per- 
sonal property,  made  by  the  owner  in  accordance  with  the  laws 
of  the  state  where  he  has  his  domicile,  will  be  recognized  in 
another  state,  unless  it  is  made  in  the  manner  prescribed  by 
the  laws  of  the  latter  state,  but  such  was  not  the  point  decided 
in  either  of  those  cases.  The  real  point  decided  was,  that  a 
transfer  of  personal  property  located  in  one  state,  by  the  owner 
in  the  state  of  his  domicile,  valid  according  to  the  laws  of 
that  state,  but  in  violation  of  the  laws  of  the  state  where  the 
property  was  actually  located,  could  not  be  recognized  by  the 
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courts  of  the  latter  state,  and  that  is  the  extent  to  which  we 
go.  While,  as  we  have  said,  there  is  some  conflict  of  authority 
upon  this  subject,  our  view  is  sustained  by  the  decisions  of 
courts  entitled  to  high  consideration:  See  Warner  v.  Jaffraj/y, 
96  N.  Y.  248;  48  Am.  Rep.  616;  Pierce  v.  O'Brien,  129  Mass. 
314;  37  Am.  Rep.  360;  Paine  v.  Lester,  44  Conn.  196;  26  Am. 
Rep.  442;  Moore  v.  Church,  70  Iowa,  208;  59  Am.  Rep.  439;. 
Strieker  v.  Tinkham,  35  Ga.  177;  89  Am.  Dec.  280;  Mason  v. 
Strieker,  37  Ga.  262;  besides  the  two  cases  above  cited  from 
the  supreme  court  of  the  United  States. 

An  examination  of  the  cases  which  have  been  and  may  be 
cited  to  sustain  a  contrary  view  will  show  that  some  of  them 
(as,  for  example,  Butler  v.  Wendell,  57  Mich.  62;  58  Am.  Rep. 
329)  rest  upon  the  theory  that  the  provisions  of  the  assign- 
ment act  of  that  state  forbidding  preferences  applies  only  to 
assignments  made  within  that  state,  while  others  draw  a 
distinction  between  the  rights  of  resident  and  non-resident 
attaching  creditors,  recognizing  the  priority  of  a  resident  at- 
taching creditor  over  an  assignment  valid  by  the  law  of  the 
state  where  it  was  executed,  but  invalid  by  the  law  of  the 
state  where  it  is  sought  to  be  enforced,  but  denying  such  pri- 
ority to  a  non-resident  attaching  creditor.  Such  a  distinctioa 
we  are  not  inclined  to  recognize;  but,  on  the  contrary,  prefer 
to  adopt  the  language  of  Danforth,  J.,  in  Hibernia  National 
Bank  v.  Lacombe,  84  N.  Y.  367;  38  Am.  Rep.  518:  "  The  plain- 
tiff, as  we  have  seen,  although  a  foreign  creditor,  is  rightfully 
in  our  courts  pursuing  a  remedy  given  by  our  statutes.  It 
may  enforce  the  remedy  to  the  same  extent  and  in  the  same 

manner  and  with   the  same  priority  as  a  citizen Once 

properly  in  court  and  accepted  as  a  suitor,  neither  the  law  nor 
the  court  administering  the  law  will  admit  any  distinction 
between  the  citizen  of  its  own  state  and  that  of  another.  Be- 
fore the  law  and  in  its  tribunals  there  can  be  no  preference  of 
one  over  the  other." 

The  true  rule,  as  we  understand  it,  is,  that  while  on  princi- 
ples of  comity  the  transfer  or  assignment  of  personal  property 
located  here,  made  by  the  owner  in  accordance  with  the  laws 
of  his  domicile,  will  be  recognized  here,  yet,  in  the  language 
of  Colt,  J.,  in  Pierce  v.  O'Brien,  supra,  "  there  is  no  comity 
which  requires  us  to  give  force  to  laws  of  another  state  which 
directly  conflict  with  the  laws  of  our  own."  Indeed,  some  of 
the  cases  cited  by  respondent,  as,  for  example,  Weider  v.  Mad-' 
dox,  66  Tex.  372,  59  Am.  Rep.  617,  concede  that  an  assign- 
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ment  of  personat  property  for  the  benefit  of  creditors,  made  in 
accordance  with  the  laws  of  the  debtor's  domicile,  is  good  in 
the  state  where  the  properly  is  actually  located  only  in  the 
absence  of  express  enactment  of  such  state  to  the  contrary. 
Hence,  where,  as  in  this  case,  it  is  sought  to  set  up  an  assign- 
ment directly  in  conflict  with  our  express  statutory  enactment, 
and  containing  provisions  which  our  statute  declares  shall 
render  it  "  absolutely  null  and  void  and  of  no  eflfect  whatso- 
ever," we  think  it  clear  that  no  principles  of  comity  require 
us  to  recognize  such  an  assignment,  even  though  it  be  in  strict 
conformity  with  the  law  of  the  debtor's  domicile. 

It  is,  however,  earnestly  insisted  by  respondent  that  our  stat- 
ute relates  only  to  domestic  assignments,  —  those  executed 
within  the  limits  of  this  state;  and  that  its  provisions  do  not  ap- 
ply to  foreign  assignments,  —  those  executed  outside  the  limits 
of  this  state;  and  the  case  of  Russell  v.  Tunno,  supra,  is  relied  on 
to  support  this  view.  It  will  be  observed,  however,  that  Judge 
Withers  in  that  case  was  considering  the  assignment  act  of 
1828,  which  relates  solely  to  the  administration  of  assign- 
ments, and  contains  no  provision  touching  their  validity. 
After  giving  a  brief  abstract  of  the  provisions  of  the  act,  he 
says:  "It  seems  to  us  manifestly  to  contemplate,  not  the  va- 
lidity of  assignments,  but  the  administration  of  them,  a  regu- 
lation in  restraint  of  assignee  as  well  as  agent;  and  a  priority 
of  right  among  creditors  prescribed  in  an  assignment  cannot 
depend  upon  legislation  having  such  purview  only.  It  no- 
where discloses  that  a  non-compliance  with  any  or  all  of  its 
provisions  shall  render  the  assignment  itself  null  and  void,  in 
whole  or  in  part,  whether  such  default  proceed  from  agent, 
assignee,  or  creditors,  some  or  all."  It  was,  therefore,  very 
properly  held  in  that  case  that  the  assignment  act  of  1828 
applied  only  to  domestic  assignments. 

But  the  assignment  act  of  1882  (sections  2014,  2015,  and 
2016  of  the  General  Statutes)  contains  very  different  provis- 
ions from  those  found  in  the  act  of  1828.  It  does  not  stop 
with  simply  regulating  the  administration  of  assignments,  but 
it  goes  on  to  declare  that  if  any  assignment  shall  contain  cer- 
tain provisions,  it  will  thereby  be  rendered  absolutely  null  and 
void,  and  hence  the  remarks  of  Judge  Withers,  above  quoted, 
cannot  properly  be  applied  to  such  an  act.  Indeed,  the  lan- 
guage which  he  uses,  and  the  reasons  which  he  gives  for  limit- 
ing the  operation  of  the  act  of  1828  to  domestic  assignments, 
afford  the  strongest  inference  that  he  would  have  placed  a 
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different  contruction  upon  the  present  act,  which  is  manifestly 
not  confined  to  the  mere  administration  of  assignments,  but 
does  in  express  terras  relate  to  their  validity  also.  That  case, 
therefore,  affords  no  support  whatever  to  the  view  that  the 
present  assignment  act  relates  only  to  domestic  assignments; 
and  to  place  such  a  construction  upon  the  act  would  require 
us  to  interpolate  words  into  the  act,  which  we  have  no  authority 
to  do.  The  language  of  the  act  is,  "  any  assignments,"  etc., 
and  to  adopt  the  construction  contended  for  by  respondent,  it 
would  be  necessary  for  us  to  interpolate  some  such  words  as 
are  found  in  the  Missouri  statute,  "hereafter  made  in  this 
Btate,"  or  some  equivalent  words;  and  this  we  have  no  right 
to  do. 

We  are  unable  to  discover  any  more  reason  why  the  words 
"  any  assignment,"  as  used  in  section  2014,  should  be  confined 
to  assignments  executed  within  this  state,  than  that  the  words 
"every  agreement,"  as  used  in  section  2022  of  the  General 
Statutes,  should  be  confined  to  agreements  entered  into  in  this 
state,  and  yet  the  provisions  of  that  section  were  applied  to  an 
agreement  entered  into  outside  the  limits  of  the  state  in  the 
case  of  Ludden  etc.  Music  House  v.  Dusenbury,  27  S.  C.  464, 
and  no  question  was  ever  efen  suggested,  so  far  as  we  know, 
as  to  the  propriety  of  such  application.  There  is  not  a  word 
in  either  section  indicating  an  intention  on  the  part  of  the  legis- 
lature to  limit  the  operation  of  either  of  those  sections  to  pa- 
pers executed  in  this  state;  and  in  the  absence  of  any  such 
indication  it  is  the  plain  duty  of  the  court  to  give  the  words 
used  their  natural  and  ordinary  signification.  The  manifest 
object  of  both  of  these  provisions  was  to  prevent  fraud,  and 
surely  the  courts  of  this  state  cannot  be  expected  to  give  force 
and  effect  to  that  which  the  legislature  has  practically  declared 
to  be  a  fraud,  or  to  hold  that  an  act,  if  done  by  a  citizen  of 
this  state,  is  a  fraud,  but  if  done  by  a  citizen  of  another  state, 
is  perfectly  legal  and  valid. 

The  circuit  judge  seems  to  have  been  impressed  with  the 
view  that,  inasmuch  as  the  deed  of  assignment  was  executed 
in  accordance  with  the  laws  of  this  state,  so  far  as  signing, 
sealing,  and  delivery  in  the  presence  of  two  witnesses  were 
concerned,  and  that  the  only  conflict  with  our  law  was  in  one 
of  the  trusts  of  the  deed,  that  would  not  invalidate  the  assign- 
ment here,  as  the  trusts  were  to  be  executed  in  New  York,  and 
not  here.  There  would  be  great  force  in  this  view  if  our  stat- 
ute, like  those  of  some  of  the  states,  simply  declared  the  pref- 
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erence  void,  and  required  the  property  to  be  distributed  pro 
rata  amongst  all  of  the  creditors,  without  regard  to  any  pref- 
erences provided  for  in  the  deed;  for  such  an  act  would  affect 
only  the  administration  of  the  trust,  and  that  might  well  be 
left  to  be  governed  by  the  law  of  the  place  where  the  trusts 
were  to  be  executed.  But  our  act  goes  much  deeper,  and  de- 
clares that  the  assignment  itself,  containing  such  a  provision, 
shall  be  absolutely  null  and  void.  It  strikes  not  merely  at 
the  preferences  provided  for,  but  at  the  whole  assignment, 
and  therefore  we  cannot  adopt  the  view  taken  by  the  circuit 
judge. 

The  respondent  has,  in  his  argument  here,  for  the  first  time 
raised  the  question  whether  the  appellants,  who  are  not  resi- 
dents of  this  state,  and  whose  causes  of  action  arose  elsewhere, 
are  entitled  to  the  remedy  afforded  by  our  attachment  laws. 
This  question,  not  having  been  passed  upon  or  even  raised  in 
the  circuit  court,  so  far  as  we  can  discover  from  the  case,  is 
not,  strictly  speaking,  properly  before  us.  But  inasmuch  as 
the  rule  is  that  a  judgment  appealed  from  may  be  affirmed 
upon  other  grounds  than  those  upon  which  it  was  rested  by 
the  circuit  court,  we  will  not  decline  to  consider  the  question, 
though  according  to  proper  practice  the  respondent  should 
have  given  notice  to  appellants  that  he  intended  to  support 
the  judgment  below  upon  the  ground  that  the  attaching  credi- 
tors had  no  right  to  the  remedy  afforded  by  our  attachment 
laws,  and  therefore,  irrespective  of  the  assignment,  the  attach- 
ments could  not  bind  the  property. 

There  can  be  no  doubt  that  a  non-resident  may  maintain  an 
ordinary  action  upon  a  money  demand  in  the  courts  of  this 
state,  without  regard  to  the  place  where  the  cause  of  action 
arose;  and  as  an  attachment  is  nothing  more  than  a  remedy 
in  aid  of  an  ordinary  action,  we  see  no  reason  why  such  non- 
resident may  not  invoke  such  remedy  just  as  well  as  a  citizen 
of  this  state,  unless  there  is  something  in  the  provisions  of  our 
attachment  law  which  confines  the  benefits  afforded  by  it  to 
citizens  or  residents  of  this  state.  But  we  do  not  find  any 
such  limitation  in  our  attachment  act,  and  on  the  contrary, 
its  provisions  seem  to  be  broad  enough  to  cover  any  one  who 
may  be  entitled  to  institute  an  action  in  the  courts  of  this 
state. 

Under  the  view  which  we  have  taken,  the  question  whether 
certain  of  the  property  attached  can  be  regarded  as  fixtures 
will  not  arise,  and  has  not  therefore  been  considered.     Ac- 
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cording  to  our  view,  the  assignment  under  which  the  petitioner 
claims  is,  under  the  express  terms  of  our  statute,  absolutely 
null  and  void,  and  cannot  have  any  force  or  efifect  whatsoever 
either  to  transfer  real  or  personal  property. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  cir- 
cuit court  be  reversed,  and  that  the  petitions  in  each  of  the 
cases  above  stated  be  dismissed. 


Conflict  or  Laws  —  Assignments  for  the  Benefit  of  Creditors.  — 
An  assignmeDt  of  property  for  the  benefit  of  creditors  executed  in  one  stata 
will  not  confer  title  to  property  in  another  state  in  contravention  of  the  laws 
of  the  latter  state:  Worrier  v.  Jaffray,  96  N.  Y.  248;  48  Am.  Rep  616;  Pierce 
V.  O'Brien,  129  Mass.  314;  37  Am.  Rep.  360;  Paine  v.  Lester,  44  Conn.  196; 
26  Am,  Rep.  442;  Moore  v.  Church,  70  Iowa,  208;  59  Am.  Rep.  439;  Strieker 
V.  Tinkham,  35  Ga.  176;  89  Am.  Dec.  280,  and  note;  Kelly  v.  Crapo,  45  N.  Y. 
86;  6  Am.  Rep.  35;  Hanford  v.  Paine,  32  Vt.  442;  78  Am.  Dec.  586,  and 
note  594-597;  Walters  v.  Whitlock,  9  Fla.  86;  76  Am.  Dec.  607;  Bryan  v. 
Biisbin,  26  Mo.  423;  72  Am.  Dec.  219;  McClure  v.  Campbell,  71  Wis.  350;  6 
Am.  St.  Rep.  220,  and  note;  Loving  v.  Pairo,  10  Iowa,  282;  77  Am.  Dec 
108;  Southern  Bank  v.  Wood,  14  La,  Ann,  554;  74  Am.  Dec.  446;  for  one 
■tate  is  not  bound  by  comity  to  give  efifect  to  laws  of  another  state  which 
are  repugnant  to  the  policy  of  its  own  laws:  McLean  v.  Hardin,  3  Jones  Eq. 
294;  69  Am.  Dec,  740;  Kanaga  v.  Taylor,  7  Ohio  St,  134;  70  Am,  Dec.  62; 
Boche  V.  Washington,  19  Ind,  53;  81  Am,  Dec.  376;  Smith  v.  McAtee,  27  Md. 
420;  92  Am,  Dec.  641.  But  there  are  decisions  holding  that  assignments  for 
the  benefit  of  creditors  made  in  one  state  will  pass  title  to  property  in  an- 
other state:  Smith's  Appeal,  117  Pa.  St,  30;  Cojlin  v,  Kelling,  83  Ky,  649; 
Pemberton  v.  Klein,  43  N.  J.  Eq,  98;  Bacon  v.  Home,  123  Pa.  St.  452;  oon. 
pare  Harvey  v.  Edena,  69  Tex.  420. 
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East  Line  and  Kbd  Kiver  R.  R.  Co.  v.  Soott. 

172  Tbxab,  70.] 
Attornbt  bt  YuLim  ot  his  Emflotmbnt  has  not  Authobitt  to  Com* 
PB0MI3B  an  action  which  he  is  employed  to  prosecute  or  defend;  but  U 
such  attorney  assumes  the  right  to  exercise  the  power  to  compromise  the 
action,  and  does  exercise  such  power,  it  is  not  to  be  presumed  that  he 
acted  in  the  matter  without  lawful  authority,  and  slight  evidence  only 
may  be  sufficient  to  authorize  the  belief  that  he  was  clothed  with  all  the 
power  that  he  assumed  to  exercise. 

COMSIDSRATIOM    SumCIBNT    TO    SUPPORT  CONTBACT   POB    FXTrmtS  EmPLOT- 

MENT.  —  The  compromise  of  a  pending  action  whereby  the  plaintiff 
agrees  to  accept  a  money  judgment  in  his  favor  for  a  less  sum  than  the 
damages  claimed  by  him  in  his  petition,  and  a  promise  by  the  defendant 
to  give  him  future  employment  in  full  satisfaction  of  his  claim,  consti- 
tute  a  sufficient  consideration  to  support  the  contract  for  future  employ* 
ment.  The  absence  of  a  promise  by  the  plaintiff  to  serve  in  the  future 
employment  is  a  matter  of  no  importance,  except  as  it  may  bear  on  the 
question  whether  the  contract  was  sufficiently  certain. 

Charge  not  Afflicablb  to  Casb  Madb  by  Flbadinos  ok  Pboov  ig  prop- 
erly refused. 

CoNTBAcrr  OF  Employment  with  Term  of  Sebvicb  at  Discretion.  —  When 
in  a  contract  of  employment  the  term  of  service  is  left  to  the  discretion 
of  either  party,  or  the  term  is  left  indefinite,  or  determinable  by  either 
party,  then  either  party  may  put  an  end  to  it  at  will,  and  in  such  case 
it  is  no  breach  of  contract  to  refuse  to  receive  further  services,  and  the 
refusal  to  accept  any  at  all  will  entitle  the  employee  to  nominal  damages 
only.  ' 

CoN'raiAOT  OF  Employment  fob  Whatever  Length  of  Timb  Employeb 
MAY  Desire  to  Serve. — A  contract  whereby  an  employer,  for  a  suf- 
ficient consideration,  agrees  to  employ  another  for  whatever  length  of 
time  the  latter  may  desire  to  serve,  entitles  the  employee  to  fix  the  pe- 
riod of  his  service  when  he  presents  himself  for  work  and  demands  em- 
ployment, and  he  may  recover  damages  for  a  breach  of  contract  if  he  ia 
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not  famished  with  employment  for  the  time  thus  fixed.  The  original 
contract  becomes  certain  when  the  term  of  service  is  so  fixed,  and  is  not 
within  the  statute  of  frauds. 
Pabol  Evidence  to  Show  Compromise  Agreement  upon  Which  Judg- 
ment WAS  Entered. — When  a  judgment  entered  upon  an  oral  agree- 
ment for  a  compromise  fails  to  embody  the  agreement  or  to  recite  that 
it  waa  rendered  in  accordance  with  an  agreement,  parol  evidence  of  such 
oral  agreement  is  admissible  in  a  suit  to  recover  damages  for  a  breach  of 
the  compromise  contract. 

Action  to  recover  damages  for  a  breach  of  contract.  The 
opinion  states  the  case. 

F.  H.  Prendergast,  for  the  appellant. 

H.  McKay  and  C.  A.  Culberson,  for  the  appellee. 

Stayton,  C.  J.  The  general  nature  and  result  of  this  ac- 
tion is  thus  stated  in  the  brief  by  counsel  for  appellant:  "  On 
November  10,  1886,  W.  F.  Scott  filed  suit  in  the  district  court 
of  Marion  County,  against  appellant,  alleging  that  he  was  in- 
jured by  the  appellant  in  1882;  that  he  filed  suit  for  damages, 
which  was  compromised  in  1884  by  the  railroad  paying  him 
four  thousand  five  hundred  dollars,  and  agreeing  to  mploy 
Scott  as  engineer  so  long  as  he  desired  to  be  so  employed;  that 
they  paid  the  four  thousand  five  hundred  dollars,  but  when 
Scott  applied  for  employment  on  July  1,  1886,  they  refused  to 
employ  him.  Defendants  deny  the  agreement,  and  say  if  any 
such  agreement  was  made  with  Campbell  and  Taylor,  they 
had  no  authority  to  make  it;  that  the  agreement  was  void  be- 
cause not  in  writing  and  not  to  be  performed  in  a  year;  the 
agreement  was  contrary  to  public  policy,  and  was  not  incorpo- 
rated in  the  judgment  which  contained  the  settlement  in  1884, 
and  was  not  mutually  binding  on  both  parties,  and  indefinite. 
January  14,  1888,  judgment  for  two  thousand  four  hundred 
dollars  for  plaintiff.     Defendant  appealed." 

The  petition  alleges  so  much  of  the  compromise  agreement 
as  affects  the  case  before  us,  as  follows:  "  It  was  further  agreed 
'  that  the  said  company  thereafter,  when  this  plaintiff  should 
ask  for  and  accept  service  and  employment  by  the  said  com- 
pany in  the  running  and  operating  its  said  railroad,  in  the  em- 
ployment of  locomotive-engineer,  that  this  being  and  still  is 
the  trade,  occupation,  and  profession  of  your  petitioner,  would 
employ  petitioner  for  whatever  length  of  time  your  petitioner 
might  desire  to  retain  such  employment,  and  at  the  reasonable 
and  customary  pay  and  wages  of  such  employee  on  railroads, 
which  then  was  and  still  is  from  $100  to  $150  per  month; 
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which  proposition  of  settlement  and  compromise  your  peti- 
tioner did  then  and  there  accept  in  full  satisfaction  and  set- 
tlement of  all  his  claim  for  damages.' " 

The  petition  then  alleges  that  appellee  proposed,  about  July 
1,  1886,  to  enter  appellant's  service  as  contemplated  by  the 
compromise  agreement,  but  that  appellant  refused  to  receive 
his  services  or  pay  for  them,  and  then  proceeds  as  follows: 
"  That  the  said  services  and  the  wages  therefor  are  and  would 
be  worth  to  your  petitioner  the  sum  of,  to  wit,  $150  per  month 
from  the  said  first  day  of  July,  1886,  for  a  reasonable  period 
of  at  about  the  next  ten  years;  that  plaintiflf  is  now  a  man  of 
about  twenty-six  years  of  age,  and  has  reasonable  expectation 
•of  living  and  exercising  his  said  trade  and  profession  for  the 
next  ten  years,  and  so  plaintiflF  says  that  he  has  been  damaged 
by  said  company  in  the  sum  of,  to  wit,  twenty  thousand  dol- 
lars.    Wherefore,"  etc. 

The  evidence  oflFered  for  appellee  was  suflScient  to  show,  if 
uncontroverted,  that  E.W.  Taylor,  who  may  have  been  assistant 
secretary  for  the  company,  and  Colonel  Campbell,  an  attorney 
representing  the  company  in  the  defense  of  that  case,  may 
have  made  an  agreement,  at  the  time  of  and  as  a  part  of  the 
compromise,  looking  to  the  future  employment  of  appellee. 

The  statement  of  appellee  in  regard  to  that  is:  "I  finally 
told  them  I  would  take  four  thousand  five  hundred  dollars  if 
they  would  give  me  a  job  on  the  defendant's  road, — that  is,  that 
they  would  give  me  the  position  of  locomotive-engineer  on  the 
road,  such  as  I  had,  for  life.  I  told  Colonel  Campbell  that  I 
wanted  it  fixed  up  so  that  I  could  not  be  fired;  meaning  that 
they  could  not  discharge  me.  He  answered  that  he  did  not 
know  so  much  about  that.  I  told  him  he  could  fix  it  that 
way,  and  he  finally  said  all  right,  let  it  go  that  way,  and  the 
contract  as  above  stated  was  agreed  upon." 

Another  witness  who  was  present  stated  that  the  agreement 
was  ''that  the  road  would  pay  four  thousand  five  hundred 
dollars,  and  give  plaintiff  a  position  of  engineer  for  life." 

The  testimony  of  appellee  as  to  his  application  for  em- 
ployment is,  that  "  about  June  28,  1886,  I  applied  to  Col.  E. 
W.  Taylor  for  work  on  the  road  under  the  contract,  and  told 
him  I  was  ready  to  go  to  work." 

He  then  states  that  Taylor  gave  him  a  letter  of  recommen- 
dation to  the  company's  master-mechanic,  who  referred  him 
to  a  Mr.  Clark,  his  superior  in  authority,  whose  business  it 
was  to  employ  engineers.     In  reference  to  his  interview  with 
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Clark,  he  states:  "I  then  saw  Clark  about  it,  stating  what  I 
wanted  and  my  case.  He  says  to  me:  'You  had  a  suit 
against  the  company,  didn't  you?'  I  told  hira  I  did.  He 
Baid:  *I  have  no  place  for  you.'  I  then  told  him  good  morn- 
ing, and  left I  would  have  taken  the  position  of  en- 
gineer for  life,  and  I  suppose  I  have  an  expectation  of  living 
perhaps  ten  years." 

The  appellant  asked  the  court  to  instruct  the  jury,  that 
"there  being  no  proof  before  you  that  Campbell  had  any 
other  authority  than  as  the  attorney  for  defendant,  you  are 
charged  that  an  attorney  would  not  have  authority  to  make 
the  contract  sued  on,  merely  because  he  was  attorney;  there- 
fore, the  contract  made  by  Campbell  cannot  bind  the  com- 
pany." 

This  charge  was  refused,  and  correctly  so  if  there  was  any 
evidence  tending  to  show  with  reasonable  certainty  that 
Campbell  had  authority  to  make  the  compromise.  That  he 
did  agree  to  a  compromise  judgment,  which  the  appellant 
recognized  and  satisfied,  is  rendered  clear  by  the  evidence 
before  us.  The  jury  might  look  to  this,  although  it  is  not 
directly  shown  that  he  had  authority  to  make  that  part  of  the 
agreement  not  contained  in  the  judgment,  as  tending  to  show 
that  he  had  authority  to  make  a  compromise.  Colonel  Camp- 
bell was  not  alive  at  the  time  of  the  trial,  and  his  testimony 
seems  not  to  have  been  taken. 

While  an  attorney,  by  virtue  of  his  employment,  has  not 
authority  to  make  a  compromise  of  an  action  he  is  employed 
to  prosecute  or  defend,  it  is  not  to  be  presumed,  when  one  so 
situated  assumes  the  right  to  exercise  such  a  power,  and  does 
exercise  it,  that  this  was  done  without  lawful  authority,  and 
but  slight  evidence  in  such  a  case  may  be  suflBcient  to  author- 
ize the  belief  that  he  was  clothed  with  all  the  power  he  assumed 
to  exercise. 

That  Colonel  Campbell  agreed  to  the  compromise  judgment 
is  not  controverted;  his  power  to  do  that  is  not  questioned, 
though  the  manner  in  which  it  was  conferred  is  not  shown. 
He  reported  the  compromise  judgment,  and  those  who  seem 
to  have  had  general  control  of  the  litigation  of  the  company 
found  no  fault  with  his  action,  but  approved  it  for  payment, 
and  the  company  satisfied  it. 

The  inference  from  the  evidence  is  very  strong  that,  in  ref- 
erence to  the  persons  who  were  injured  at  the  same  time 
appellee  was,  —  of  whom  there  were  many, —  Colonel  Camp- 
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bell  may  have  been  given  all  the  power  he  assumed  to  exer- 
cise. 

E.  W.  Taylor  testified  "  that  when  plaintiflf  was  injured  on 
August  7,  1882,  on  the  road,  many  others  were  also  injured, 
and  several  were  killed.  Witness,  as  agent  and  interested 
party,  had  endeavored  to  settle  and  compromise  the  cases. 
Colonel  Campbell  represented  the  defendant  in  all  the  cases, 
— in  the  Scott,  Harper,  Rosser,  Tetso,  and  other  cases;  and 
all  of  them,  except  those  of  Harper  and  Tetso,  had  been 
settled  by  Campbell  and  the  witness.  "Witness  and  Campbell 
had  also  endeavored  to  compromise  the  Harper  and  Tetso 
cases  for  defendant,  but  without  success." 

In  view  of  all  these  facts,  we  are  of  the  opinion  that  there 
was  evidence  from  which  the  jury  might  fairly  find  that 
Colonel  Campbell  had  power  to  make  the  compromise,  and 
although  there  was  evidence  tending  to  show  to  the  contrary, 
it  was  not  error  to  refuse  the  instruction  asked. 

Appellant  asked  a  charge,  which  the  court  refused.  That 
was:  "  There  being  no  evidence  nor  pleadings  before  you  that 
plaintiflf  was  bound  by  the  contract  sued  on,  nor  that  he 
agreed  to  be  bound  by  it,  there  was  therefore  a  want  of  mutu- 
ality in  the  contract,  and  defendant  is  not  bound  by  it." 

Reciprocal  promises  made  at  the  same  time,  and  in  relation 
to  an  agreement,  furnish  the  one  for  the  other  a  consideration 
to  support  a  contract,  and  if  the  appellee  was  relying  on  such 
a  consideration  to  sustain  the  contract,  he  would  fail,  for 
there  is  no  pretense  that  he  promised  to  render  any  services 
whatever  for  the  appellant. 

On  the  contrary,  his  petition  shows  that  it  was  optional 
with  himself  whether  he  served  the  appellant. 

The  contract  alleged,  however,  does  not  rest  on  such  a  con- 
sideration. 

The  asserted  compromise  of  the  pending  action,  whereby 
the  appellee  agreed  to  accept  the  judgment  rendered,  and  the 
promise  made  in  satisfaction  of  his  claim  for  damages,  was 
the  consideration  on  which  the  contract  may  well  stand. 

The  consideration  was  sufl&cient,  and  the  absence  of  a 
promise  by  the  appellee  to  serve  is  a  matter  of  no  importance, 
except  as  it  may  bear  on  the  question  whether  the  contract 
was  suSiciently  certain. 

The  promise  alleged  contained  two  propositions:  1.  That 
appellant  would   employ  appellee  as  a  locomotive-engineer; 
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2.  That  for  such  services  as  he  should  render  it  would  pay  to 
him  the  compensation  usual  in  such  employment. 

The  promise  to  do  these  things  being  binding,  had  the 
appellee  rendered  services  in  accordance  with  the  contract,  he 
would  have  been  entitled  to  receive  compensation  therefor 
under  the  contract,  and  not  upon  an  implied  contract. 

That  could  be  but  the  ordinary  case  of  a  promise  by  one 
person  to  pay  to  another  money  when  he  shall  have  performed 
some  specified  service,  which  when  done  the  contract  is  held 
to  be  executed  on  one  side,  the  consideration  for  the  promise 
paid  or  given,  and  the  contract  complete. 

The  charge  refused  was  not  applicable  to  the  case  made  by 
the  pleadings  or  proof,  and  was,  therefore,  correctly  refused. 

The  following  charge  was  also  asked:  "The  jury  are 
charged  that  there  is  no  pleading  nor  proof  that  the  con- 
tract sued  on  was  for  service  for  any  definite  period  of  time, 
and  no  evidence  that  plaintiff  ever  offered  to  be  bound  to  work 
for  any  definite  period  of  time;  then  the  contract  is  too  in- 
definite, and  plaintiff  cannot  recover." 

This  charge  was  refused.  Whether  the  contract  was  suffi- 
ciently certain  as  to  the  period  of  time  appellee  should  render 
services  for  appellant  was  also  raised  by  the  motion  for  new 
trial.  The  petition  does  not  aver  that  appellant  ever  con- 
tracted to  employ  appellee  for  any  definite  period  of  time,  but 
distinctly  alleges  that  it  did  promise  to  give  him  employment 
'*  for  whatever  length  of  time  which  your  petitioner  might  de- 
sire to  retain  such  employment." 

The  petition  also  alleges  that  appellee,  "  about  the  first  day 
of  July,  1886,  oflfered  to  said  company  for  employment,  he 
then  having  sufficiently  recovered  from  his  said  injuries "; 
and  it  then  gives  an  estimate  of  the  value  of  the  services  of 
appellee  for  a  period  of  two  years  following  the  date  mentioned, 
but  it  nowhere  alleges  that  appellee  agreed  to  serve  appellant 
for  any  fixed  period  of  time. 

The  evidence  tends  to  show  that  the  promise  made  on  com- 
promise was  to  give  to  appellee  employment  during  his  life, 
but  it  does  not  show  that  when  appellee  sought  employment 
he  proposed  to  render  services  for  any  named  period,  or  so 
long  as  he  might  live  and  be  able  to  perform  the  services  con- 
templated. 

We  must  take  the  contract  as  alleged  in  the  petition  to  be 
the  contract  on  which  appellee  must  recover,  if  at  all;  and 
looking  to  that,  there  can  be  no  doubt  that  whether  appellee 
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should  serve  appellant,  and  the  term  of  such  service  depended 
upon  his  own  will. 

It  is  very  generally  if  not  uniformly  held,  when  the  term  of 
Bervice  is  left  to  the  discretion  of  either  party,  or  the  term  left 
indefinite  or  determinable  by  either  party,  that  either  may  put 
an  end  to  it  at  will  and  so  without  cause:  Harper  v.  Hassard, 
113  Mass.  187;  Coffin  v.  Landis,  46  Pa.  St.  431;  Wood  on 
Master  and  Servant,  sees.  133,  136,  and  citations. 

When  such  a  state  of  agreement  exists,  it  is  no  breach  of 
contract  to  refuse  to  receive  further  services;  and  the  refusal 
to  accept  any  at  all  it  would  seem  at  most  would  entitle  the 
engaged  servant  only  to  nominal  damages. 

If  the  pleadings  of  appellee  be  accepted  as  true,  there  can  be 
no  doubt  that  there  was  an  agreement  that  appellant  would 
give  employment  to  appellee;  but  as  the  period  for  which  this 
should  be  done  was  dependent  on  the  will  of  appellee  to  be  ex- 
ercised in  the  future,  there  was  no  contract  binding  appellant 
to  employ  appellee  for  any  fixed  period;  the  minds  of  the  par- 
ties had  not  met  as  to  a  material  element  of  the  contract  to 
which  the  agreement  looked,  —  the  period  of  service. 

We  are  of  opinion,  however,  while  this  is  true,  that  the 
agreement  made  conferred  on  appellee  the  right  to  fix  the 
period  for  which  he  would  serve;  and  that  if  he  had  done  so 
when  he  demanded  employment  he  would  be  entitled  to  re- 
cover for  the  breach  of  the  contract  which  would  have  been 
thus  completed  and  made  certain  by  the  exercise  and  expres- 
sion of  his  will,  which,  for  a  valuable  consideration  paid,  he 
had  acquired  the  right  to  exercise  for  this  very  purpose. 

It  was  optional  with  appellee  when  the  agreement  was  made 
whether  he  would  serve  appellant  or  not,  but  by  the  terms  of 
the  agreement  he  was  given  the  right  to  fix  the  period  he 
would  serve  if  he  willed  to  serve  at  all. 

The  right  to  this  option  could  not  be  sustained  on  the  theory 
of  reciprocal  promises  as  the  consideration;  for,  as  we  have 
seen,  the  appellee  at  the  time  of  the  agreement  made  no  ex- 
press promise  to  serve,  and  no  implied  promise  to  that  effect 
arises  from  the  agreement,  but  the  consideration  to  which  we 
have  before  referred  was  sufficient  to  support  the  promise  of 
appellant  to  permit  appellee  to  fix  the  period  of  service  and  to 
have  employment  during  that  time,  subject,  however,  to  lose 
the  right  for  inability  to  discharge  the  duties  of  the  employ- 
ment or  by  misconduct. 

If,  when  appellee  sought  to  enter  the  service  of  appellant,  he 
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had  fixed  the  period  for  which  he  would  serve,  then  would 
there  have  been  a  complete  contract,  certain  in  its  terms,  by 
which  both  parties  would  have  been  bound. 

In  Chicago  etc.  R.  R.  Co.  v.  Dane^  43  N.  Y.  241,  it  appeared 
that  the  railway  company  by  letter  offered  to  receive  and 
transport  from  New  York  to  Chicago  railroad  iron  not  to  ex- 
ceed a  certain  number  of  tons,  during  months  specified,  at  a 
given  rate  per  ton,  and  the  party  to  whom  the  letter  was  di- 
rected merely  assented  to  the  proposal,  but  did  not  agree  to 
deliver  any  iron  for  transportation,  and  it  was  held  that  there 
was  no  contract  binding  on  either  party  for  want  of  mutuality. 

The  action  was  brought  by  the  person  to  whom  the  offer  was 
made,  and  while  holding  as  above  stated,  the  court  said:  "Had 
there  been  a  consideration  given  to  the  defendant  for  such 
option,  the  defendant  would  have  been  bound  to  transport  for 
the  plaintiff  such  iron  as  it  required  within  the  time  and 
quantity  specified,  the  plaintiff  having  its  election  not  to  re- 
quire the  transportation  of  any." 

"  There  can  be  no  doubt  but  that  a  contract  may  be  so  made 
as  to  be  optional  on  one  of  the  parties  and  obligatory  on  the 
other,  or  obligatory  at  the  election  of  one  of  them,"  is  the 
declaration  of  the  supreme  court  of  New  York:  Gila  v.  Brad- 
ley, 2  Johns.  Cas.  253. 

We  need  not  go  so  far  as  to  adopt  the  entire  proposition,  but 
the  last  branch  of  it  is  doubtless  correct  in  all  cases  in  which 
the  option  to  make  an  agreement  obligatory  is  supported  by 
valuable  consideration. 

The  case  of  Bolles  v.  Sachs,  37  Minn,  315,  decided  by  the 
supreme  court  of  Minnesota,  involved  a  contract  for  services, 
supported  by  consideration,  other  than  mutuality  of  contract, 
which  was  wanting,  in  that  the  period  the  plaintiff  was  to 
serve  was  not  fixed  by  the  agreement. 

The  defendants  having  declined  to  keep  the  plaintiff  in  their 
service,  he  brought  an  action  for  damages,  and  recovered 
eleven  hundred  dollars.  In  disposing  of  the  case  the  court 
said:  "The  contract  was  perhaps  effectual  to  give  to  the  plain- 
tiff the  option  to  himself  to  fix  the  duration  of  it,  but  unless 
he  exercised  that  election,  and  actually  determined  the  pe- 
riod, BO  as  to  make  certain  that  which  by  the  terms  of  the 
contract  was  uncertain,  he  could  recover  only  for  the  period 

of  his  actual  service It  is  self-evident  that  courts  can 

neither  specifically  enforce  contracts  nor  award  substantial 
damages  for  their  breach  when  they  are  wanting  in  certainty. 
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Damages  cannot  be  measured  for  the  breach  of  an  obligation 
when  the  nature  and  extent  of  the  obligation  is  unknown,  be- 
ing neither  certain  nor  capable  of  being  made  certain.  It 
does  not  appear  that  the  plaintiff  ever  determined  that  he 
would  continue  in  this  business  for  any  definite  period,  or  that 
he  declared  his  election  in  this  respect.  Had  he  not  been  dis- 
charged, he  might  at  will,  at  any  time  after  making  the  con- 
tract, have  himself  abandoned  the  employment  because  of 
dissatisfaction,  or  for  any  other  reason.  Since  the  period  of 
his  service  was  thus  left  to  depend  upon  his  own  volition,  and 
never  became  fixed,  it  cannot  be  assumed  that  he  would  have 
voluntarily  remained  in  this  employment  up  to  the  time  of 
trial, — more  than  a  year,  —  so  as  to  justify  an  assessment  of 
damages  on  that  theory.  Perhaps  the  defendants  could  not, 
by  abruptly  breaking  the  contract  by  discharging  the  plain- 
tiff, deprive  him  of  the  right  to  exercise  his  option  to  fix  a 
definite  and  reasonable  period  of  service.  But  though  he 
might  have  exercised  and  declared  his  election  even  when  he 
was  notified  of  his  discharge,  and  by  thus  tendering  perform- 
ance under  the  terms  thus  reduced  to  certainty,  have  placed 
himself  in  a  position  to  recover  damages  measured  with  refer- 
ence to  the  terms  of  the  contract  thus  fixed,  he  does  not  ap- 
pear to  have  done  so." 

This  seems  to  us  correct,  if  we  do  not  lose  sight  of  the  fact 
that  there  is  no  binding  contract  for  service  for  a  future  period 
until  the  term  of  its  duration  is  fixed,  while  there  may  be  a 
contract,  if  supported  by  sufficient  consideration,  which  will 
give  the  right  to  one  party  to  make  the  contract  for  service 
complete  by  fixing  the  term  during  which  it  becomes  obliga- 
tory on  the  one  to  serve  and  on  the  other  to  accept  and  pay 
for  the  services. 

It  is  urged,  however,  by  appellee  that  he  did  fix  the  period 
of  service,  —  that  he  elected  to  serve  for  life.  He  does  not  say 
BO  in  his  evidence.  He  states  that  such  was  the  agreement  at 
the  time  the  compromise  was  made;  but  this  is  inconsistent 
with  his  pleadings.  He  does,  in  effect,  say  that  by  reason  of 
the  contract  he  demanded  employment,  but  does  not  say  that 
he  elected  to  serve  or  declared  an  intention  to  serve  during  life 
or  for  any  other  period  certain  or  that  can  be  made  certain. 

We  are  of  the  opinion  that  a  new  trial  should  have  been 
granted,  on  the  ground  that  we  have  mentioned,  and  that  a 
charge  upon  that  subject,  embodying  the  views  herein  ex- 
pressed, should  have  been  given. 


Nov.  1888.]     East  Line  etc.  R.  R.  Co.  v.  Scott.  767 

It  is  urged  that  the  contract  set  up  was  invalid  under  the 
statute  of  frauds.  If  the  contract  be  as  alleged  in  the  plead- 
ings, or  as  stated  in  the  evidence,  we  are  of  the  opinion  that  it 
is  not  subject  to  the  objection  urged  against  it:  Thouvenin  v. 
Lea,  26  Tex.  615;  Thomas  v.  Hammond,  47  Id.  52;  Bishop  on 
Contracts,  1237-1281;  Wood  on  Frauds,  270-272.  In  either 
event  the  contract  might  be  performed  within  one  year,  and 
the  performance  complete  within  the  true  intent  and  under- 
standing of  the  parties.  It  was  more  than  two  years  from  the 
time  the  compromise  agreement  was  made  until  appellee 
sought  service,  and  it  is  urged  that  this  delay  relieved  appel- 
lant from  obligation  to  employ,  if  it  ever  existed. 

The  evidence  shows  that  appellee  sought  employment  as 
soon  as  he  recovered  from  the  injuries  under  which  he  was 
sufifering  at  the  time  the  compromise  was  made  suflSciently  to 
be  able  to  discharge  the  duties  of  the  employment.  Any 
agreement  made  must  have  been  made  in  view  of  the  fact 
that  appellee  was  disabled  at  the  time  by  his  wounds,  and 
with  no  expectation  that  he  would  resume  labor  until  he  could 
suflSciently  recover  from  them  to  discharge  the  duties  of  en- 
gineer. 

It  is  claimed  that  tha  court  erred  in  permitting  witnesses  to 
state  any  contract  or  agreement  other  than  that  embodied  in 
the  judgment,  and  the  ground  of  this  objection  is  that  such 
evidence  tended  to  vary  the  eflfect  of  the  judgment.  The 
agreement  of  the  parties  for  compromise  was  oral,  and  the 
judgment  rendered  does  not  undertake  to  embody  it,  nor  does 
it  even  recite  that  it  was  rendered  in  accordance  with  an 
agreement.  The  question  is  decided  adversely  to  appellant  in 
Thomas  v.  Hammond,  A.1  Tex.  52. 

For  the  errors  noticed,  the  judgment  will  be  reversed,  and 
the  cause  remanded. 


Attornbt  and  Client  —  Power  op  Attornbt  to  Effect  Compromise: 
See  Waba»h  etc.  R'y  Co.  v.  McDougall,  126  111,  111,  9  Am.  St.  Rep.  539,  and 
particularly  cases  cited  in  note  546.  An  attorney  has  no  implied  authority 
or  power  to  compromise  for  his  client:  Granger  v,  Batchelder,  54  Vt.  248;  41 
Am.  Rep.  846;  WhiTppk  v.  Whitman,  13  R.  I.  512;  43  Am.  Rep,  42;  Town- 
ship qf  North  Whitehall  v.  Keller,  100  Pa.  St.  106;  45  Am.  Rep.  361;  Preston 
V.  Bill,  50  Cal.  43;  19  Am,  Rep.  647. 

Master  and  Servant.  — The  contract  of  service  must  be  certain  and 
definite  as  to  the  nature  and  extent  of  the  service  to  be  performed,  the  place 
where  and  the  person  to  whom  it  is  to  be  rendered,  as  well  as  the  compen- 
sation to  be  paid:  Parsons  v,  Trask,  7  Gray,  473;  66  Am.  Dec.  502.  A  con- 
tract of  employment  of  a  man  in  a  particular  service  for  aj  long  aa  he  may 
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desire  to  serve,  unless  he  elects  to  fix  a  definite  period  of  service,  may  b« 
broken  by  the  employer  at  any  time:  Bolles  v.  Sachs,  37  Minn.  315.  A  la- 
borer for  an  unspecified  period  of  employment  is  bound  by  an  agreement 
that  if  he  should  quit  work  without  giving  notice  for  a  certain  time  before- 
hand, he  should  forfeit  his  wages  due  at  the  date  of  quitting:  Pottsville  etc 
Co.  V.  Oood,  116  Pa.  St.  385.  Notice  of  the  death  of  an  employer  usually 
puts  an  end  to  employment  from  month  to  month:  Wdthoff  v.  Murray,  76 
Cal.  508. 


Bradstreet  Company  v.  Gill. 

[72  T£XA8,  115.] 

FoBKiQif  Corporation  —  Whether  has  Agknt  ix  County,  Question  fob 
JtTRT.  —  Where  in  a  suit  against  a  foreign  corporation  the  petition  al- 
leges that  such  corporation  has  an  agent  in  the  county,  and  the  defendant 
denies  that  it  has  such  agent,  and  pleads  in  abatement  to  the  jurisdiction 
of  the  court,  if  the  testimony  upon  the  question  of  agency  is  conflicting, 
the  question  of  agency  or  not  should  be  left  to  the  jury,  and  it  is  error 
to  withdraw  it  from  them. 

Agency  or  not  is  Question  op  Law  to  be  determined  by  the  relations  of 
the  parties  as  they  in  fact  exist  under  their  agreements  or  acts.  If  rela- 
tions exist  between  them  which  constitute  an  agency,  it  will  be  an 
agency,  whether  they  understood  it  to  be  so  or  not.  Their  private  inten- 
tion will  not  afTect  it. 

Complaint  in  Libel  Suit  should  Put  Court  in  Possession  of  the  Li- 
belous Matter  published,  the  language  used,  with  such  innuendoes  as 
are  necessary  to  explain  what  was  meant  by  the  language  and  to  whom 
it  applied.  If  the  libel  complained  of  consists  in  reporting  the  plaintiff's 
standing  as  a  merchant  "in  blank, "the  complaint  should  state  the  fact 
with  such  explanations  as  to  what  was  meant  by  the  report  as  are  neces- 
sary to  show  that  the  report  was  injurious  and  defamatory. 

Venue  in  Suits  against  Corporations.  —  Under  the  Texas  statute,  suit 
may  be  brought  against  foreign  private  or  public  corporations  doing 
business  in  the  state,  in  any  county  where  such  corporations  have  an 
agency  or  representation,  without  showing  that  their  principal  office  is  in 
that  county. 

Errors  in  Punctuation  in  Statute  will  be  Disregarded  if  the  mean- 
ing is  obvious. 

Commercial  Agency's  Reports,  Expert  Testimony  to  Explaut.  —  In  an 
action  against  a  commercial  agency  for  publishing  an  alleged  libelous  re- 
port of  the  plaintiff 's  standing  as  a  merchant,  testimony  of  witnesses  in 
possession  of  the  key  to  the  defendant's  reports  is  admissible  to  explain 
what  is  indicated  by  reporting  therein  a  merchant's  standing  "in  blank," 
where  it  is  alleged  in  plaintiff's  petition  that  he  was  reported  in  blank. 
But  the  opinion  of  a  witness  as  to  the  general  effect  of  such  a  rating  upon 
the  credit  of  the  plaintiff  in  commercial  circles  is  inadisissible.  It  is  for 
the  jury  to  decide  upon  the  general  effect  of  the  libel  upon  the  plaintiff's 
character  and  credit  as  a  merchant,  without  the  influence  of  the  opinions 
of  witnesses. 

Privileged  Communications,  Publications  of  Commercial  Agencies  ar» 
NOT,  when.  —  Publications  of  commercial  agencies  issued  to  their  sub- 
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Bcribers  generally  are  not  privileged  communications;  they  are  only  so 
when  made  in  confidence  to  a  subscriber  who  is  interested  in  the  pecn> 
niary  standing  of  the  merchant  reported. 

COMMBROIAL  AqENOT    18    LUBLS    TOB    FaL8>    AND    DbFAMATOBT    FuBLIOA< 

TI0M3,  where  other  citizens  would  be  liable. 
Pbivilegbd  Communications,  Publication  of,   Actionablb  whin.  —  A 

privileged  publication  is  actionable  only  when  express  malice  is  shown 

to  havf  instigated  it,  or  such  gross  disregard  of  the  rights  of  the  person 

injured  as  is  equivalent  to  malice  in  fact. 
Malice  mat  9b  Infkrbed  fbom  Fact  ov  Falsb  Publication  of  libelooa 

matter,  when  the  communication  is  not  privileged. 

Action  for  libel.     The  opinion  states  the  case. 

Ldbatt  and  Nohle,  and  Fowler  and  Maynard,  for  the  appel- 
lant. 

CoLLABD,  J.  The  appellant,  the  Bradstreet  Company,  being 
a  foreign  corporation,  was  sued  in  Bastrop  County  of  this  state 
for  damages  for  an  alleged  libel  upon  plaintiff,  Robert  Gill,  a 
merchant  in  the  town  of  Bastrop.  The  business  of  the  Brad- 
street  Company  is  that  of  a  commercial  agency.  It  is  a  for- 
eign corporation,  and  does  business  in  the  United  States  and 
in  Texas.  It  is  alleged  in  the  petition  that  the  company  is  a 
foreign  corporation,  and  that  John  M.  Finney  is  its  local  agent 
in  Bastrop  County.  Defendant  denied  that  it  had  any  agent 
in  the  county,  and  pleaded  in  abatement  to  the  jurisdiction  of 
the  court.  The  court  instructed  the  jury  "that  the  evidence 
shows  that  defendant  has  an  agent  in  Bastrop  County,  and 
that  the  court  has  jurisdiction  of  the  case."  It  is  insisted  that 
this  charge  is  error  because  there  was  evidence  tending  to 
show  that  defendant  had  no  agent  in  the  county,  and  that  the 
charge  was  upon  the  weight  of  evidence.  We  think  it  was 
error  to  so  charge  the  jury.  The  court  should  have  instructed 
the  jury  that  if  Finney  was  employed  or  engaged  by  the  com- 
pany as  its  correspondent  at  the  time  the  suit  was  brought  to 
furnish  it  with  information  as  to  the  commercial  standing  of 
merchants  and  business  men  in  Bastrop  County,  to  be  used 
by  the  company  in  its  reports  to  its  customers  and  subscribers 
in  conducting  the  business  of  the  company,  then  he  would  b© 
its  agent,  and  he  being  a  resident  of  the  county,  the  court  had 
jurisdiction  of  the  case. 

The  letters  of  the  company  to  Finney,  coupled  with  the  tes- 
timony that  he  made  reports  to  it  of  the  status  of  merchants 
in  Bastrop,  would  support  a  finding  that  he  was  such  agent; 
but  there  was  other  evidence  which  the  jury  might  have  con- 
sidered, and  from  which  they  may  have  concluded  that  ho 
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was  not  engaged  by  defendant  as  its  agent  at  the  time  the  suit 
was  brought.  The  question  of  agency  or  not  should  have  been 
left  to  the  jury.  It  would  have  been  error  to  instruct  the  jury, 
as  requested  by  defendant,  that  Finney  was  not  its  agent;  it 
was  error  to  instruct  them  that  he  was  such  agent. 

The  court  refused  a  charge  asked  by  defendant,  to  the  effect 
that  if  it  was  not  the  intention  of  defendant  to  make  Finney 
its  agent,  and  if  it  was  not  the  intention  of  Finney  to  become 
its  agent,  to  find  for  defendant  on  the  plea  in  abatement.  The 
refusal  to  give  the  charge  is  assigned  as  error.  The  intention 
of  the  parties,  it  is  true,  must  control;  but  that  intention  is  to 
be  gathered  from  what  was  actually  done  or  agreed  by  the 
parties,  not  from  what  they  may  have  privately  meant  or  sup- 
posed they  meant.  Agency  or  not  is  a  question  of  law  to  be 
determined  by  the  relations  of  the  parties  as  they  in  fact  exist 
under  their  agreements  or  acts.  If  relations  exist  which  will 
constitute  an  agency,  it  will  be  an  agency,  whether  the  parties 
understood  it  to  be  or  not.  Their  private  intention  will  not 
affect  it.     It  was  not  error  to  refuse  the  charge. 

The  court  overruled  defendant's  general  demurrer  to  the 
petition.  This  ruling  is  assigned  as  error,  because  the  petition 
does  not  set  forth  with  sufficient  certainty  the  alleged  false 
reports;  because  it  does  not  set  forth  with  sufficient  certainty 
the  actual  damages  sustained  by  plaintiff;  because  it  does 
not  show  whether  plaintiff's  suit  is  for  libel  or  slander,  and 
it  does  not  show  whether  the  suit  is  for  actual  or  exemplary 
damages,  nor  how  much  is  claimed  as  actual  and  how  much 
as  exemplary  damages;  and  because  "it  fails  to  show  that  the 
defendant  has  an  agency  or  representation  and  principal  office 
in  Bastrop  County.  The  petition  does  not  set  out  in  hsec  verba 
the  very  language  of  the  libel,  but  pretends  to  give  its  sub- 
stance and  meaning." 

Our  rules  of  pleading  require  that  the  petition  shall  set 
forth  "a  full  and  clear  statement  of  the  cause  of  action,  and 
such  other  allegations  pertinent  to  the  cause  as  the  plaintiff 
may  deem  necessary  to  sustain  his  suit,"  etc.  It  has  been 
many  times  decided  by  our  courts  that  the  common-law  dis- 
tinctions as  to  pleading  and  its  technicalities  do  not  prevail 
with  us,  but  that  a  clear  and  logical  statement  of  the  cause 
of  action  is  all  that  is  necessary.  A  clear  statement  of  the 
facts  constituting  the  cause  of  action  cannot,  however,  be  dis- 
pensed with.  The  character  of  the  suit  must  be  the  guide  to 
the  pleader,  and  enough  must  be  stated  to  constitute  a  cause 
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of  action.  In  a  suit  on  a  note  it  will  be  suflBcient  to  state  the 
substance  and  legal  eflfect  of  the  note;  not  so  in  a  suit  for  libel. 
A  libel  suit  is  based  on  language  or  its  equivalent. 

The  complaint  in  a  libel  suit  should  put  the  court  in  posses- 
sion of  the  libelous  matter  published,  the  language  used,  with 
Buch  innuendoes  as  are  necessary  to  explain  what  was  meant 
by  the  language,  and  to  whom  it  applied,  so  as  to  enable  the 
court  to  determine  whether  the  words  are  actionable.  In  this 
case  the  complaint  attempts  to  give  the  meaning  of  the  words 
or  libel  only,  without  stating  what  the  libel  was.  If  the  libel 
consisted  in  reporting  plaintiff's  standing  as  a  merchant  "in 
blank,"  the  complaint  should  have  informed  the  court  and  the 
defendant  of  the  fact,  with  such  explanations  as  to  what  was 
meant  by  the  report  as  were  necessary  to  show  that  the  report 
was  injurious  and  defamatory.  This  is  not  a  case  where  the 
pleader  must  from  the  nature  of  the  publication  resort  to  a 
verbal  description  of  the  slanderous  matter,  as  it  would  be 
when  movements,  postures,  or  pictures  are  used.  Plaintiff 
could  have  stated  his  cause  of  action,  as  it  was  in  clear  terms. 
He  has  not  done  so.  It  is  not  sufficient  in  this  kind  of  a  suit 
to  state  the  substance  of  the  language  used  or  its  meaning. 
We  believe  the  general  demurrer  ought  to  have  been  sus- 
tained: See  Townshend  on  Slander  and  Libel,  sees.  329-335 
inclusive. 

The  damages  claimed  by  plaintiff  are  compensatory  only. 
He  says  he  suffered  great  damage  in  the  conduct  of  his  busi- 
ness and  in  his  commercial  standing.  He  does  not  ask  for 
vindictive  damages.  The  allegations  of  the  petition  were  suf- 
ficient upon  this  subject. 

This  is  a  suit  for  libel.  It  was  unnecessary  for  plaintiff  to 
60  characterize  it  by  averment.  In  order  to  maintain  the  suit 
in  Bastrop  County  it  was  not  necessary,  as  appellant  seems  to 
think,  for  plaintiff  to  allege  that  defendant  had  an  agent  or 
representative  in  the  county,  and  that  its  principal  office  was 
also  in  the  county.  It  was  enough  to  allege  that  it  had  at  the 
time  the  suit  was  brought  an  agent  or  representative  in  the 
county,  or  that  the  principal  office  was  in  the  county.  Either 
allegation  was  sufficient. 

The  statute  (Act  of  March  31,  1885)  in  force  at  the  time  the 
suit  was  brought  provides  that  foreign  private  or  public  cor- 
porations doing  business  in  this  state  may  be  sued  "  in  any 
county  where  the  cause  of  action  or  a  part  thereof  accrued, 
or  in  any  county  where  such  company  may  have  an  agency 
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or  representation  in  the  county  in  which  the  principal  office 
may  be  situated,  or,"  etc. 

There  is  no  comma  after  the  work  "  representation  "  in  the 
act,  but  to  so  read  it  would  render  it  utterly  senseless.  Read- 
ing it  with  a  comma,  it  becomes  perfectly  clear  and  intelligible, 
and  means  that  "  suit  may  be  brought  in  any  county  where 
the  company  has  an  agency,  or  representative,  in  the  county 
where  its  principal  office  is  situated,  or,"  etc.  The  rules  of 
construction  demand  that  the  act  should  be  read  so  as  to  give 
it  sense  and  meaning,  —  the  meaning  it  was  evidently  intended 
to  have.  The  seeming  confusion  in  the  language  and  punctua- 
tion was  corrected  by  amendment  April  4,  1887. 

We  think  there  was  no  error,  as  insisted  by  appellant,  in 
permitting  witnesses  in  possession  of  the  key  to  defendant's 
reports  to  explain  what  was  indicated  by  reporting  a  mer- 
chant's standing  "  in  blank."  PlaintiflF  was  reported  in  blank, 
and  it  was  proper  to  explain  by  testimony  what  the  blank 
represented.  The  petition  should  have  contained  allegations 
of  the  fact  as  published,  with  the  proper  innuendo,  as  a  predi- 
cate for  the  testimony.  The  testimony  showing  the  effect  of 
such  a  rating  upon  the  credit  of  plaintiff — that  is,  the  general 
effect  in  commercial  circles  —  was  inadmissible.  It  was  only 
the  opinion  of  the  witnesses  about  a  matter  that  the  jury 
were  capable  of  judging,  and  which  it  was  their  duty  to  de- 
termine. If  the  rating  meant  that  plaintiff  had  no  credit 
and  no  capital,  and  such  rating  was  false,  it  was  libelous,  and 
actionable  per  se,  and  the  jury  should  have  been  left  to  esti- 
mate its  effect  without  the  influence  of  the  opinions  of  wit- 
nesses, however  competent  to  judge  of  such  matters:  Town- 
shend  on  Slander  and  Libel,  297.  If  plaintiff  suffered  special 
damage  by  loss  of  credit,  the  injury  and  the  cause  of  it  were 
susceptible  of  proof,  direct  proof  by  the  persons  with  whom  his 
credit  suffered.  If  there  was  a  general  loss  of  credit  or  break- 
down of  commercial  character,  and  it  was  not  susceptible  of 
proof,  it  was  a  matter  of  opinion  for  the  jury  only,  unaided  by 
the  opinions  of  outsiders. 

There  was  some  evidence,  though  slight,  tending  to  show 
that  plaintiff's  credit  was  injured  by  the  publication,  and  that 
he  suffered  some  damage.  It  was  not  the  province  of  the 
court  to  judge  of  the  weight  of  the  evidence,  any  more  than  it 
was  to  direct  the  jury  as  to  the  amount  of  damages  they  should 
find  for  the  injury.  Besides  this,  it  was  the  privilege  of  the  jury 
to  decide  upon  the  general  effect  of  the  libel  upon  the  plain- 
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tiflF's  character  and  credit  as  a  merchant.  "We  cannot  there- 
fore agree  with  appellant  that  the  charge  upon  this  subject 
was  unauthorized  by  the  evidence.  The  assignment  of  error 
on  this  point  is  untenable. 

The  twelfth  assignment  of  error  is  also  untenable.  It  does 
not  appear,  from  the  evidence,  that  if  plaintifiF  was  damaged 
at  all  it  was  by  the  publication  made  prior  to  January,  1885. 
On  the  contrary,  it  does  appear  that  if  he  was  injured  it  was 
by  the  publication  of  January,  1885.  The  jury  expressly  found 
their  verdict  on  that  publication,  and,  we  think,  correctly. 
Limitation  did  not  bar  the  publication  of  January,  1885. 

There  are  several  assignments  of  error  predicated  upon  the 
refusal  of  the  court  to  give  requested  charges  of  defendant, 
to  the  effect  that  the  publication  complained  of  was  a  privi- 
leged communication,  and  that  such  being  the  case,  malice  in 
fact  must  be  established  to  entitle  a  recovery.  These  assign- 
ments may  all  be  considered  together. 

We  cannot  accede  to  the  proposition  that  the  publications  of 
commercial  agencies,  issued  to  their  subscribers  generally,  are 
privileged  communications.  They  are  only  privileged  when 
made  in  confidence  to  a  subscriber  who  is  interested  in  the 
pecuniary  standing  of  the  merchant  reported.  In  Erber  v. 
Dun,  tried  in  the  United  States  circuit  court  of  Arkansas,  Col- 
well,  district  judge,  expressed  the  correct  doctrine,  as  we  un- 
derstand it.  He  said:  "It  is  indisputable  under  the  evidence 
that  whatever  was  said  orally  by  defendants  about  plaintiffs 
and  their  business  was  said  in  good  faith  and  in  confidence 
to  their  subscribers,  who  were  by  reason  of  their  business  rela- 
tions with  the  plaintiffs  interested  in  knowing  their  financial 
and  business  standing,  and  in  answer  to  requests  made  by 
their  subscribers  in  relation  thereto.  This  being  so,  the  state- 
ments thus  made  by  defendants  are  privileged  communica- 
tions": 12  Fed.  Rep.  530. 

A  case  more  nearly  in  point  is  that  of  Sunderlin  v.  Brad' 
street,  decided  by  the  court  of  appeals  of  New  York:  46  N.  Y. 
188;  7  Am.  Rep.  322.  In  that  case  plaintiffs  were  merchants; 
defendants  were  proprietors  of  a  mercantile  agency,  and  pub- 
lished a  semi-annual  volume  giving  the  standing  and  financial 
credit  of  merchants  in  the  United  States  and  Canada,  and 
also  weekly  sheets  to  their  subscribers  in  the  city  of  New 
York.  In  the  weekly  sheet  they  published  that  plaintiffs  had 
failed;  the  statement  was  false.  Plaintiffs  called  on  defend- 
ants for  the  names  of  the  persons  furnishinjr  the  information, 
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which  defendants  refused  to  give,  but  published  a  retraction 
of  the  report  the  next  week.  It  was  held  that  "the  defendants 
in  making  the  communication  assumed  the  legal  responsibility 
which  rests  upon  all  who  without  cause  published  defamatory 
matter  of  others, — that  is,  of  proving  the  truth  of  the  publica- 
tion or  responding  in  damages  to  the  injured  party."  It  was 
further  said  that  "  the  communication  of  the  libel  to  those  not 
interested  in  the  information  was  officious  and  unauthorized, 
and  therefore  not  protected,  although  made  in  the  belief  of  its 
truth  if  it  were  in  point  of  fact  false." 

The  very  question  under  consideration  was  recently  (iu 
1887)  before  the  court  of  errors  and  appeals  of  New  Jersey: 
King  v.  Patterson,  49  N.  J.  L.  417;  60  Am.  Rep.  622.  The 
court  was  divided,  but  a  majority  of  the  court  held  to  the  doc- 
trine announced  in  Sunderlin  v.  Bradstreet,  supra.  Both  sides 
of  the  question  were  fully  discussed  in  the  case  by  the  dis- 
agreeing judges,  and  such  authorities  as  bear  upon  the  subject 
were  cited  and  reviewed. 

We  think  the  conclusion  reached  by  a  majority  of  the  court 
the  correct  one.  A  commercial  agency  is  a  lawful  business, 
and  when  conducted  lawfully  is  a  benefit  to  society  and  trade; 
but  no  just  reason  can  be  given  for  a  rule  that  would  exempt 
it  from  liability  for  false  and  defamatory  publications  where 
other  citizens  would  not  be  exempt.  If  an  individual  volun- 
tarily or  for  profit  give  false  and  injurious  information  to  per- 
sons interested  in  the  trade  and  commercial  standing  of 
another  at  the  time  the  information  is  given,  such  communi- 
cations would  be  privileged;  but  if  he  furnish  the  same  in- 
formation to  others  not  so  interested,  to  traders  and  merchants 
as  a  class,  the  communication  would  not  be  privileged.  A 
commercial  agency  organized  for  the  purpose  of  furnishing 
such  information,  keeping  an  intelligence  office  for  profit, 
should,  it  seems  to  us,  be  held  to  the  same  accountability  as 
the  ordinary  citizen.  The  acts  of  the  agency,  properly  done, 
are  no  more  meritorious  or  beneficial  than  when  done  by  an 
individual,  except  that  they  may  be  more  extended  and  cover 
more  transactions.  Impartial  justice  cannot  imagine  a  sound 
reason  for  a  distinction  in  favor  of  an  agency.  It  amounts  to 
this  at  least,  and  no  more:  the  business  of  a  commercial  agency 
is  lawful  when  conducted  lawfully;  it  will  be  protected  so  long 
as  it  does  not  transgress  the  rights  of  others.  It  is  not  entitled 
to  any  privileges  denied  the  ordinary  citizen.  If  it  is  a  greater 
benefit  to  trade  than  the  occasional  acts  of  the  individual,  b6- 
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above  pointed  out  in  the  rulings  of  the  court  below,  we  are  of 
opinion  the  judgment  should  be  reversed,  and  the  cause  re- 
manded for  a  new  trial.  

Aginct.  —  The  fact  of  agency  created  and  proved  by  writing  is  a  qnestioa 
of  law  for  the  court:  Loudon  Savings  Soc.  v.  Savings  Bank,  36  Pa.  St.  498;  78 
Am,  Dec.  390;  but  otherwise  the  question  of  agency  is  generally  one  of  fact 
for  the  jury  to  determine:  Id.;  Morrison  v.  Whiteside,  17  Md.  452;  79  Am. 
Dec.  661. 

Libel  and  Slander  —  Complaint.  —  Evidence  of  utterances  made  by  de« 
fendant,  but  not  alleged  in  the  complaint,  are  inadmissible  in  behalf  of  plain- 
tiflf:  Stern  v.  Loewenthal,  77  Cal.  340.  A  complaint  in  an  action  of  slander  ia 
good  as  against  a  demurrer,  when  it  contains  an  allegation  of  words  uttered 
by  defendant  which  fairly  impute  a  crime  to  plaintiflf:  Thomas  v.  Blasdale, 
147  Mass.  438.  An  information  for  libel  is  not  defective  for  merely  failing 
to  state  the  mode  of  publication:  State  v.  Dowd,  39  Kan.  412.  But  when  & 
complaint  charges  the  libelous  publication  of  certain  words,  the  whole  libel- 
ous article  should  be  admissible  in  evidence:  Hosier  v.  Stoll,  119  Ind.  245; 
Netmianv.  Stein,  75  Mich.  402;  ante,  p.  447;  O'Connor  v.  Sill,  60  Mich.  175. 
Special  damages  need  not  be  alleged  when  the  words  are  actionable  per  se: 
Halley  v.  Oregg,  74  Iowa,  563;  note  to  Newman  v.  Stein,  ante,  p.  452.  A 
complaint  alleging  that  defendant  called  plaintiff  a  "  thief  "  is  good,  because 
it  imputes  a  crime  to  plaintiflf:  Harman  v.  Cundiff,  82  Va.  239.  When  a 
slander  has  been  repeated,  the  complaint  need  not  allege  the  repetition  in 
order  that  it  may  be  shown  in  evidence:  Halley  v.  Oregg,  supra. 

Malice  in  Actions  for  Libel. — Malice  is  presumed  from  a  libeloui 
publication:  Byam  v.  Collins,  111  N.  Y.  143;  7  Am.  St.  Rep.  726,  and  note; 
or  it  may  be  proved  by  circumstantial  evidence:  Behee  v.  Missouri  etc.  R'y  Co., 
71  Tex.  424;  such  as  the  repetition  of  the  libel  or  slander:  Halley  v.  Oregg, 
74  Iowa,  563.  But  in  privileged  communications  actual  malice  must  be 
afl&rmatively  shown  to  entitle  plaintiff  to  recover:  Chaffin  v.  Lynch,  84  Va. 
884. 

Reports  of  Commercial  Agencies.  —  A  report  of  a  commercial  agency, 
made  maliciously,  cannot  be  regarded  as  a  privileged  communication:  Lovrry 
v.  Vedder,  40  Minn.  475;  Johnson  v.  Bradstreet  Co.,  77  Ga  172;  4  Am.  St 
Rep.  77,  and  cases  in  note  79. 
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Declarations  of  Railway  Conductor,  Admissibilitt  of.  —  The  declaration 
of  a  railway  conductor,  while  running  a  train,  aa  to  the  time  it  will  be 
dne  at  a  station  on  his  route,  is  admissible  in  evidence. 

Usage  or  Custom,  What  must  be  Shown  to  Justify  Introduction  of. 
—  To  warrant  the  introduction  of  a  usage  or  custom  in  the  course  of 
trade,  it  is  necessary  to  show  that  it  is  uniform,  reasonable,  and  no- 
torious,  and  the  custom  must  be  established  by  a  witness  who  ia  expe- 
rienced in  such  transactions,  and  can  testify  to  the  facts  constituting  the 
custom.  Testimony  introduced  to  show  that  because  of  a  usage  certain 
■took  was  not  in  fact  delivered  is  not  admissible,  where  there  is  positiT* 
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proof  that  it  was  not  delivered,  and  there  is  nothing  to  show  the  extent 
of  the  custom  or  the  witness's  means  of  knowledge. 

Knowledob  of  Markkt  Valum  13  Fact  Known  yROM  Information,  and 
not  bare  matter  of  opinion. 

UsAGs  Which  is  Contrary  to  Law  or  Public  PotiicY  cannot  be  Good; 
and  therefore  a  custom  of  railroads  not  to  receive  for  transportation  any 
live-stock,  unless  under  certain  conditions  modifying  their  common-law 
liability,  is  bad,  because  railroads  cannot  legally  refuse  to  ship  live-stock. 

Common  Carrier  has  No  Right  to  Demand  of  Shipper  Waiver  of  his 
Rights  as  a  condition  precedent  to  receiving  freight. 

Custom  Requiring  Owner  to  Go  on  Same  Train  with  his  Stock,  to 
feed  and  water  it,  cannot  be  sustained,  because  the  law  imposes  this  duty 
on  the  carrier,  and  the  latter  cannot  transfer  it  to  the  shipper  by  custom. 

CU.ST0M  cannot  Extinguish  Liabilitt  Imposed  by  Law  upon  Common 
Carriers  for  a  failure  to  perform  their  duties  and  obligations,  nor  can  it 
require  the  injured  party  to  limit  such  liability  by  agreement. 

Measure  of  Damages  fob  Total  Loss  of  Stock  Shipped.  —  The  measure 
of  damages  for  the  total  loss  of  mares  with  foal  shipped  by  a  railroad 
company  is  the  price  they  would  have  brought  in  the  market  at  the 
place  of  destination  in  the  condition  they  would  have  been  in  had  the 
company  exercised  due  and  necessary  care  of  them  while  in  its  posses- 
sion, less  the  freight.  In  case  of  partial  loss,  the  measure  of  damages 
is  the  difference  between  such  price,  less  the  freight,  and  their  value  at 
such  destination  at  the  time  of  their  arrival. 

Action  to  recover  damages.     The  opinion  states  the  case. 

J.  D.  Guinn,  for  the  appellant. 

Cocke,  Denman,  and  Franklin,  for  the  appellees. 

CoLLARD,  J.  This  suit  was  brought  by  appellees,  plain- 
tiffs below,  against  appellant,  defendant  below,  for  injuries  to 
and  loss  of  two  car-loads  of  horses  shipped  by  plaintiff  on 
defendant's  railroad  September  21,  1885,  from  San  Antonio, 
Texas,  to  Memphis,  Tennessee.  The  cause  was  tried  by  the 
judge,  both  on  the  law  and  the  facts,  and  judgment  rendered 
for  plaintiff  for  eighteen  hundred  dollars.  Defendant  appealed. 

The  error  assigned  by  appellant  upon  the  ruling  of  the 
court  in  refusing  defendant's  application  for  a  continuance 
need  not  be  considered,  as  the  case  will  be  reversed  on  other 
grounds,  and  as  there  is  no  new  feature  of  the  law  of  contin- 
uances presented  in  the  application.  The  action  of  the  court 
in  overruling  defendant 's  general  demurrer  to  the  petition  is 
assigned  as  error.  No  error  is  pointed  out  in  the  assignment, 
and  upon  inspection  of  the  petition  we  fail  to  discover  any 
that  would  require  a  revision  of  the  court's  ruling. 

The  court  permitted  Fagan  to  testify,  over  defendant's  objec- 
tion, that  the  conductor  of  the  train  on  which  the  horses  were 
shipped  informed  him  at  what  time  the  train  was  due  at 
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Palestine  from  San  Antonio.  Defendant  duly  excepted,  and 
assigns  the  ruling  as  error,  because  the  statement  of  the  con- 
ductor was  not  the  best  evidence. 

It  is  suflScient  for  us  simply  to  say  that  there  was  no  error 
in  the  ruling. 

It  is  claimed  by  appellant  that  the  court  erred  in  permit- 
ting witness  Fagan  to  state  what  the  custom  of  the  railroad 
was  in  delivering  stock  at  their  destination. 

It  seems  the  object  of  the  testimony  was  to  show  that  Jones 
&  Co.  held  the  horses  for  the  railroad  company,  and  that 
plaintiffs  were  thus  relieved  of  the  care  of  them  while  they 
were  in  Memphis.  The  testimony  objected  to  was  as  follows: 
Fagan  testified  that  "it  was  customary  for  railroad  companies 
to  turn  over  stock  at  shipping-stations,  and  at  destination  of 
stock,  just  as  his  were  turned  over  to  J.  C.  Jones  &  Co.  at 
Memphis."  This  evidence  was  introduced  in  connection  with 
other  statements  of  Fagan  while  on  the  stand,  that  the  horses 
were  not  turned  over  to  him  on  arrival  at  Memphis;  that 
Jones  &  Co.  took  possession  of  them  and  put  them  in  their 
stock-yards,  and  that  Jones  told  him  he  held  them  for  the 
railroad  for  freight  charges.  The  question  of  fact  was,  Were 
the  horses  delivered  to  Fagan  at  Memphis?  The  custom  of 
railroads  was  invoked  to  aid  plaintiffs'  direct  proof  upon  this 
subject.  The  question  of  custom  does  not  seem  to  be  of  more 
than  incidental  importance  in  this  case.  The  object  of  the 
evidence  was  not  to  establish  any  obligation  on  the  part  of 
the  company  by  proof  of  a  custom,  or  to  show  that  it  was  the 
duty  of  the  carrier,  fixed  by  usage  in  the  course  of  business, 
to  hold  the  horses  at  the  place  of  destination,  upon  which 
plaintiffs  seek  to  recover  in  this  action;  but  the  object  was  to 
show  that  because  of  such  usage  the  stock  was  not  in  fact  de- 
livered. The  fact  of  delivery  or  not  was  susceptible  of  posi- 
tive proof,  and  there  was  positive  proof  upon  the  question.  It 
seems  hardly  probable  that  the  company  would  deliver  the 
horses  until  the  freight  had  been  paid,  and  it  is  not  claimed 
that  they  did.  However,  we  may  say  that  to  warrant  the  in- 
troduction of  usage  or  custom  in  the  course  of  trade,  it  is  ne- 
cessary to  show  that  it  is  uniform,  reasonable,  and  notorious, 
and  the  custom  must  be  established  by  a  witness  or  witnessea 
who  are  experienced  in  such  transactions,  and  who  can  testify 
to  the  facts  constituting  the  custom.  Opinions  are  not  suffi- 
cient, nor  are  reports  or  reputation:  2  Greenl.  Ev.,  sees.  251, 
252;  2  Redfield  on  Railways,  sec.  184.    The  evidence  objected 
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to  does  not  eome  up  to  the  required  standard,  so  the  assign- 
ment of  error  must  be  sustained. 

Appellant  says  the  court  erred  in  "permitting  Fagan  to  give 
his  opinion  as  to  what  the  stock  would  have  been  worth  at 
Memphis  if  they  had  not  been  injured  in  transportation." 
Knowledge  of  the  market  value  of  an  article  is  hardly  an 
opinion;  it  is  a  fact  known  from  information.  If  a  witness  ia 
not  fully  qualified  to  state  the  fact,  a  cross-examination  will 
show  it.  Such  matters  go  to  the  weight  of  the  evidence  and 
the  credibility  of  the  witness,  and  not  to  the  competency  of  his 
testimony.  The  question  here  raised  as  to  the  correct  meas- 
ure of  damages  will  be  noticed  hereafter. 

The  seventh  and  ninth  assignments  of  errors  are  to  the 
same  effect,  and  are  based  on  the  refusal  of  the  court  to  allow 
defendant  to  prove  by  the  witness  Michelson  that  the  uni- 
versal custom  of  all  railroads,  and  particularly  that  of  de- 
fendant, had  been  at  all  times,  and  still  was,  not  to  ship  any 
live-stock,  or  receive  the  same  for  shipment,  of  any  kind  what- 
ever,—  1.  Unless  the  owner  or  agent  would  accompany  the  stock 
on  the  same  train,  and  at  his  (the  shipper's)  expense  and  risk 
feed  and  water  such  stock  at  the  points  where  it  is  unloaded 
for  that  purpose;  2.  Unless  the  shipper  would  hold  the  railway 
harmless  against  ordinary  delays  in  taking  up  freight;  3. 
Unless  the  shipper  expressly  agrees  that,  as  a  condition  pre- 
cedent to  his  right  to  any  damages  for  any  loss  or  injury  to 
his  stock  during  transportation,  or  previous  to  loading  for 
shipment,  such  shipper  will  give  notice,  verified  by  afiidavit, 
of  his  claim  therefor  to  some  general  officer  of  the  railroad 
company,  or  the  nearest  station-agent,  before  the  stock  is  re- 
moved from  the  point  of  shipment  or  destination,  and  before 
the  stock  is  mingled  with  other  stock;  4.  Unless  the  shipper 
agrees  that  in  case  of  total  loss  of  stock  not  more  than  the 
actual  cash  value  of  the  same  at  the  place  of  shipment  shall 
be  the  measure  of  damages;  5.  Without  furnishing  the  ship- 
per a  free  pass  over  the  line  of  shipment,  along  with  the  same 
train,  to  the  place  of  destination  of  the  stock. 

Defendant  offered  to  show  that  such  customs  were  general, 
and  known  to  plaintiffs  as  well  as  to  all  shippers  of  live-stock 
over  railroads,  and  specially  on  defendant's  road.  The  objec- 
tion made  to  the  evidence  was,  that  it  would  limit  the  liability 
of  the  carrier.  It  was  not  objected  that  these  stipulations  were 
set  up  in  the  answer  as  existing  in  contract  between  the  par- 
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ties,  nor  that  the  proof  showed,  as  it  did,  that  there  was  a  con- 
tract containing  all  the  agreements  of  the  parties. 

Usages  of  trade,  Mr.  Greenleaf  says,  should  be  sparingly 
adopted  by  the  courts  as  rules  of  law.  "  Their  true  office  is  to 
interpret  the  otherwise  intermediate  intentions  of  parties,  and 
to  understand  the  nature  and  extent  of  their  contracts  arising, 
not  from  express  stipulation,  but  from  mere  implications  and 
presumptions,  and  acts  of  doubtful  and  equivocal  character, 
and  to  fix  and  explain  the  meaning  of  words  and  expressions 
of  doubtful  or  various  senses":  2  Greenl.  Ev.,  sec.  251.  Usages 
of  trade  are  admissible,  however,  to  show  the  relative  duties 
and  rights  of  parties  as  incidents  of  contracts  and  transac- 
tions; but  the  usage  sought  to  be  invoked  must  have  all  the 
elements  of  a  usage  as  to  certainty,  uniformity,  notoriety,  and 
reasonableness,  and  it  must  not  be  contrary  to  law.  A  usage 
cannot  be  a  good  usage  if  it  is  contrary  to  law  or  public  policy. 
In  the  case  before  us,  for  example,  the  defendant  offered  to 
Bhow  a  custom  of  railroads  not  to  receive  for  transportation 
any  live-stock  unless  under  certain  conditions  modifying  their 
common-law  liability.  Such  a  custom  would  be  bad,  because 
railroads  cannot  legally  refuse  to  ship  live-stock.  A  common 
carrier  has  no  right  to  demand  of  a  shipper  a  waiver  of  his 
rights  as  a  condition  precedent  to  receiving  freight.  If  such 
a  custom  should  be  ever  so  common  and  uniform,  it  could  not 
be  sustained,  because  it  (the  custom)  would  be  against  the 
law. 

Let  us  look  at  the  particulars  of  the  custom  proposed  in  this 
case.  It  required  the  owner  to  go  along  on  the  same  train 
with  his  stock,  to  feed  and  water  them  at  his  own  risk  and 
expense.  The  law  imposes  this  duty  on  the  carrier,  and  the 
carrier  cannot  transfer  it  to  the  shipper  by  custom.  The  ship- 
per might  agree  to  go  with  his  stock,  and  to  feed  and  water 
them  at  his  own  expense,  but  he  could  not  be  compelled  to  do 
BO  by  custom,  because  the  law  requires  this  duty  of  the  car- 
rier. This  custom  also  required  that  the  owner  of  the  stock 
would  hold  the  railroad  harmless  against  ordinary  delays  in 
taking  up  freight.  If  the  law  held  the  railroad  harmless  for 
such  delays,  a  custom  would  not  be  necessary;  if  the  law  held 
it  liable,  a  custom  could  not  repeal  or  suspend  the  law.  It 
was  also  required  by  the  custom  proposed  that  the  shipper 
should  expressly  agree  that,  as  condition  precedent  to  his 
right  to  any  damages  for  any  loss  or  injury  to  his  stock  during 
transportation,  he  should  give  notice  of  his  claim  therefor, 
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verified  by  his  affidavit,  to  some  general  officer  of  the  railroad, 
or  to  the  nearest  station-agent,  before  the  stock  was  removed 
from  the  point  of  shipment  or  destination.  If  the  shipper 
should  make  a  contract  to  give  such  notice,  it  might  be  bind- 
ing under  our  law,  if  it  were  shown  that  there  was  such  officer 
or  agent  at  the  point  of  destination  upon  whom  the  notice 
could  be  conveniently  served.  The  custom,  in  this  case,  did 
not  propose  to  show  that  there  was  such  officer  or  agent  at  the 
point  of  shipment  or  destination,  without  which  it  would  be 
an  unreasonable  custom.  It  would  be  an  unreasonable  stipu- 
lation in  a  contract  limiting  the  carrier's  liability,  and  as  an 
express  contract,  for  that  reason,  it  could  not  be  enforced: 
Missouri  Pac.  R'y  Co.  v.  Harris,  67  Tex.  166.  But  we  will  not 
be  understood  to  hold  that  the  custom,  if  it  had  been  shown 
to  be  reasonable,  could  be  sustained.  A  custom  cannot  re- 
quire that  the  shipper  shall  expressly  agree  to  a  limitation  of 
his  right  to  damages.  The  law  of  the  land  regulates  such 
matters,  and  fixes  liability  upon  failure  to  perform  duties  and 
obligations  of  carriers,  and  when  so  fixed,  a  custom  cannot 
extinguish  it,  or  require  the  injured  party  to  limit  it  by  agree- 
ment. 

We  may  say  the  same  of  the  stipulation  in  the  proposed 
custom  requiring  the  shipper  to  agree,  as  a  condition  to  the 
right  to  ship  his  stock  on  a  railroad,  that  in  case  of  total  loss 
of  stock  the  measure  of  damages  should  not  be  more  than  the 
cash  value  of  the  same  at  the  place  of  shipment.  Such  a  cus- 
tom would  be  illegal,  and  the  carrier  could  not  require  that 
the  shipper  should  make  such  a  special  contract:  See  Gulf  etc. 
R'y  Co,  V.  TrawicJc,  68  Tex.  314,  2  Am.  St.  Rep.  494,  in  addi- 
tion to  other  authorities  cited. 

Appellant  claims  that  the  court  erred  in  sustaining  plain- 
tiff's objection  to  testimony  of  Fagan,  sought  to  be  elicited  by 
defendant  while  he  was  being  cross-examined,  that  his  agree- 
ment was  to  feed  and  water  the  stock,  and  attend  them,  at  his 
own  expense. 

It  is  sufficient  to  say  in  answer  to  this  assignment  that  the 
evidence  of  Fagan  showed  that  the  contract  of  shipment  was 
in  writing;  the  objection  to  the  evidence  was,  that  it  was  not 
the  best  evidence.  The  objection  was  well  taken,  and  should 
have  been  sustained. 

But  one  other  assignment  of  error  need  be  noticed,  as  it  will 
dispose  of  the  rest,  which  relate  to  the  same  subject  more  or 
less  definitely.     The  court  found,  as  a  conclusion  of  law,  that 
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the  measure  of  damages  was  the  difference  between  the  mar- 
ket value  of  the  stock  in  the  condition  they  arrived  at  desti- 
nation and  their  market  value  had  they  arrived  in  good  order 
and  condition.  This  rule  for  the  measure  of  damages  is  as- 
signed as  error.  We  agree  with  the  appellant  upon  this  sub- 
ject. 

The  court  found  and  the  evidence  showed  that  many  of  the 
mares  shipped  were  with  foal,  and  that  they  lost  their  foal  on 
the  way,  and  when  they  arrived  at  Memphis  they  were  prac- 
tically worthless.     The  most  of  the  cargo  were  mares. 

The  railway  company  was  bound  to  deliver  them  in  a  rea- 
Bonable  time,  and  it  was  bound  to  exercise  due  care  of  the 
animals  while  in  its  possession,  and  while  in  course  of  trans- 
portation. The  correct  measure  of  damages  for  total  loss, 
there  being  what  is  called  inherent  defect  in  such  freight,  and 
especially  so  in  mares  with  foal,  would  be  the  price,  less  the 
freight  charges,  they  would  have  brought  in  the  market  at 
the  place  of  destination  in  the  condition  they  would  have 
been  in  had  the  company  exercised  due  and  necessary  care  of 
the  same  while  in  its  possession,  and  this  price,  less  freight 
charges,  at  the  time  they  should  have  arrived  if  shipped  and 
delivered  in  a  reasonable  time.  In  case  of  partial  loss,  the 
measure  of  damages  would  be  the  difference  in  such  price, 
less  freights  above  stated,  and  the  value  of  the  animals  at 
the  same  place  at  the  time  of  arrival:  Railway  Co.  v.  Harris, 
supra.  The  company  would  not  be  liable  for  damages  result- 
ing from  inherent  vices  and  defects  in  the  animals;  so  if  the 
defendant  company  performed  all  its  obligations  and  duties 
as  a  public  carrier  in  transporting  the  animals,  and  loss  or 
depreciation  of  price  resulted  from  natural  defects,  no  dam- 
ages could  be  had.  The  principle  is,  the  company  would  be 
liable  for  no  injury  arising  from  such  defects,  and  the  defects 
must  be  considered  in  estimating  damages,  if  any  arise.  The 
judgment  of  the  court  below  should  be  reversed  and  remanded 
for  a  new  trial.  

Stipulations  Which  Railroad  Company  may  not  Extort  irom  Ship- 
pers, AND  Effect  of  Such  Stipulations  if  Extorted.  —  Railroad  com- 
panies doing  business  as  common  carriers  may  not  extort  from  their  customers 
Btipulations  in  their  contracts  for  the  transportation  of  property  which  are 
contrary  to  law;  and  if  such  stipulations  are  extorted  from  shippers,  they 
will  be  declared  void  and  of  no  eflfect.  Except  in  those  states  where  a  con- 
trary rule  is  established  by  the  constitution  or  by  statute,  it  is  well  settled 
that  common  carriers  may  by  express  contracts  fairly  entered  into  limit  their 
common-law  liabilities  as  insurers.     In  Iowa,  it  is  provided  by  statute  that 
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"no  contract,  receipt,  rule,  or  regulation  shall  exempt  any  corporation  en- 
gaged in  transporting  persons  or  property  by  railway  from  liability  of  a 
common  carrier,  or  carrier  of  passengers,  which  would  exist  had  no  contract, 
receipt,  rule,  or  regulation  been  made  or  entered  into":  Iowa  Code,  sec.  1308. 
And  this  provision  has  been  held  to  apply  not  merely  to  contracts  without 
consideration,  but  to  all  contracts  by  which  it  is  attempted  to  limit  the  car- 
rier's liability:  Brush  v.  S.  A.  dk  D.  R'y  Co.,  43  Iowa,  554;  McCoy  v.  K.  dsD. 
M.  Ry  Co.,  44  Id.  424.  In  Texas,  it  is  provided  by  statute  that  "railroad 
companies  and  other  common  carriers  of  goods,  wares,  and  merchandise,  for 
hire,  within  this  state,  on  land  or  in  boats  or  vessels  on  the  waters  entirely 
within  the  body  of  this  state,  shall  not  limit  or  restrict  their  liability  as  it  ex- 
ists at  common  law,  by  any  general  or  special  notice,  or  by  inserting  exceptions 
in  the  bill  of  lading  or  memorandum  given  upon  the  receipt  of  the  goods  for 
transportation,  or  in  any  other  mauner  whatever,  and  no  special  agreement 
made  in  contravention  of  the  foregoing  provisions  of  this  article  shall  be 
valid ":  Rev.  Stats.  Tex.,  1879,  art.  278,  tit.  13,  p.  48.  And  section  4 
of  article  11  of  the  constitution  of  Nebraska  provides  that  "  the  liability  of 
railroad  corporations  as  common  carriers  shall  never  be  limited  ":  Se«  Mis- 
touri  Pac.  R'y  Co.  v.  Vandeventer,  Sup.  Ct.  Neb.,  1889. 

But  even  where  common  carriers  are  by  law  permitted  to  limit  their  lia- 
bility by  express  contract,  with  the  exception  of  New  York,  it  is  held  that 
they  cannot,  even  by  express  contract  founded  upon  a  valid  consideration, 
exempt  themselves  from  liability  for  loss  or  damage  resulting  from  the  negli- 
gence of  themselves  or  of  their  agents  or  servants:  Railroad  Co.  v.  Lockwood, 
17  Wall.  357;  Railroad  Co.  v.  Pratt,  22  Id.  123;  Bank  of  Ky.  v.  Adams  Ex. 
Co.,  93  U.  S.  174;  Liverpool  etc.  Co.  v.  Pheiiix  Ins.  Co.,  129  Id.  397;  Steele  v. 
Townsend,  37  Ala.  247;  79  Am.  Dec.  49;  Mobile  <&  0.  R.  R.  Co.  v.  Hopkins,  41 
Ala.  486;  94  Am.  Dec.  607;  South  and  North  Ala.  R.  R.  Co.  v.  Henlein,  56  Ala. 
368;  23  Am.  Rep.  578;  East  Tenn.  etc.  R.  R.  Co.  v.  Johnston,  75  Ala.  596;  51 
Am.  Rep.  489;  Little  Rock  etc.  R.  R.  Co.  \.  Talbot,  39  Ark.  523;  Hooper  v.  Wells, 
27  Cal.  11;  85  Am.  Dec.  211;  Merchants'  D.  de  T.  Co.  v.  Cornforth,  3  Col. 
280;  25  Am.  Rep.  757;  Welch  v.  Boston  d:  A.  R.  R.  Co.,  41  Conn.  333;  Camp 
V.  Hartford  etc.  Co.,  43  Id.  333;  Flinn  v.  Philadelphia  etc.  R.  R.  Co.,  1  Houst. 
469;  Berry  v.  Cooper,  28  Ga.  543;  Georgia  R.  R.  Co.  v.  Oann,  68  Id.  350; 
lUinois  Cent.  R.  R.  Co.  v.  Smyser,  38  111.  354;  87  Am.  Dec.  301;  Erie  R'y  Co. 
V.  Wilcox,  84  111.  239;  25  Am.  Rep.  451;  Michigan  etc.  R.  R.  Co.  v.  Heaton, 
37  Ind.  448;  10  Am.  Rep.  89;  Ohio  etc.  R.  R.  Co.  v.  Selby,  47  Ind.  471;  17 
Am.  Rep.  719;  St.  Louis  etc.  R.  R.  Co.  v.  Piper,  13  Kan.  505;  Kansas  Pac. 
R'y  Co.  V.  Reynolds,  17  Id.  251;  Kansas  City  etc.  R.  R.  Co.  v.  Simpson,  30  Id. 
645;  46  Am.  Rep.  104;  Rhodes  v.  Louisville  etc.  N.  R.  R.  Co.,  9  Bush,  688; 
Louisville  etc.  R.  R.  Co.  v.  Hedger,  9  Id.  645;  15  Am.  Rep.  740;  Louisville  etc. 
R.  R.  Co.  V.  Brownlee,  14  Bush,  590;  School  District  in  Medfield  v.  Boston  etc. 
R.  R.  Co.,  102  Mass.  552;  3  Am.  Rep.  502;  Hawkins  v.  Oreat  Western  R.  R. 
Co.,  17  Mich.  57;  Shriver  v.  S.  C.  de  St.  P.  R.  R.  Co.,  24  Minn.  506;  31  Am. 
Rep.  353;  Moulton  v.  St.  Paul  etc.  R'y  Co.,  31  Minn.  85;  47  Am.  Rep.  781; 
Southern  Ex.  Co.  v.  Hunnicutt,  54  Miss.  566;  28  Am.  Rep.  385;  New  Orkaria 
etc.  R.  R.  Co.  V,  Faler,  58  Miss.  911;  Chicago  etc.  R.  R.  Co.  v.  Moss,  60  Id. 
1003;  45  Am.  Rep.  428;  Chicago  etc.  R.  R.  Co.  v.  Abels,  60  Miss.  1017;  Lever- 
ing V.  Union  T.  de  L  Co.,  42  Mo.  88;  97  Am.  Dec.  320;  Clack  v.  St.  Louis  etc. 
R.  R.  Co.,  64  Mo.  64;  McFadden  v.  Missouri  Pac.  R'y  Co.,  92  Id,  343;  1  Am. 
St.  Rep.  721;  Drew  v.  R.  L.  T.  Co.,  3  Mo.  App.  495;  A.  ie  N.  R.  R.  Co.  v. 
Washburn,  6  Neb.  117;  Ashmore  v.  Pennsylvania  S.  T.  de  T.  Co.,  28  N.  J.  L. 
180;  Capehart  v.  S.  ds  R.  R.  R.  Co.,  81  N.  C.  438;  31  Am.  Rep.  605;  Branch 
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V.  Wilmington  etc  R.  R.  Co.,  88  N.  C.  573;  Welsh  v.  Pittsburg  etc.  R.  R.  Co., 
10  Ohio  St.  65;  75  Am.  Dec.  490;  Union  Ex.  Co.  v.  Graham,  26  Ohio  St.  595; 
United  States  Ex.  Co,  v.  Backman,  28  Id.  144;  Seller  v.  Steamship  Pacijic,  1 
Or.  409;  Camden  dk  A.  R.  R.  Co.  v.  Baldauf,  16  Pa.  St.  67;  55  Am.  Dec.  481; 
Pennsylvania  R.  R.  Co.  v.  Butler,  57  Pa.  St.  335;  Empire  Transportation  Co.  v. 
Wamsutta  Oil  Co.,  63  Id.  14;  3  Am.  Rep.  515;  Pennsylvania  R.  R.  Co.  v.  Mil- 
kr,  87  Pa.  St.  395;  Swindler  v.  HilUard,  2  Rich.  286;  Nashville  etc.  R.  R.  Co. 
V.  Johnson,  6  Heisk.  271;  Missouri  Pac.  R'y  Co.  v.  Harris  67  Tex.  166;  Mis- 
souri Pac.  R'yCo.  V.  Ivy,  71  Id.  409;  10  Am.  St.  Rep.  758;  Virginia  d:  T. 
R.  R.  Co.  V.  Sayers,  26  Gratt.  328;  Maslin  v.  Baltimore  d:  0.  R.  R.  Co.,  14 
W.  Va.  180;  35  Am.  Rep.  748;  Brown  v.  Adams  Ex.  Co.,  15  W.  Va.  812; 
Rintoul  V.  New  York  Cent.  etc.  R.  R.  Co.,  17  Fed.  Rep.  905. 

In  New  York  it  is  held  that  a  common  carrier  may,  by  express  contract 
based  on  a  sufficient  consideration,  exempt  himself  from  liability  for  loss  or 
damage  resulting  from  any  degree  of  negligence  on  the  part  of  himself  or  of 
his  agents  and  servants:  Bissell  v.  N'ew  York  Cent.  R.  R.  Co.,  25  N.  Y.  442; 
82  Am.  Dec.  369;  Pouclier  v.  New  York  Cent.  R.  R.  Co.,  49  N.  Y.  263;  10 
Am.  Rep.  364;  Cragin  v.  New  York  Cent.  R.  R.  Co.,  51  N.  Y.  61;  10  Am. 
Rep.  559;  Mynard  v.  Syracuse  etc.  R.  R.  Co.,  11  N.  Y.  180;  27  Am.  Rep.  28. 
And  se«  note  to  Bissell  v.  New  York  Cent.  R.  R.  Co.,  82  Am.  Dec.  379,  where 
a  large  number  of  other  New  York  cases  on  this  subject  is  collected.  But 
upon  the  question  of  the  effect  of  a  stipulation  exempting  a  common  carrier 
from  responsibility  for  negligence,  the  United  States  courts  are  not  bound  by 
the  decisions  of  the  courts  of  the  state  in  which  the  contract  is  made:  Liver- 
pool etc.  Co.  V.  Phenix  Ins.  Co.,  129  U.  S.  397. 

Stipulations  must  not  bk  Unreasonablb.  —  Stipulations  in  a  contract 
by  which  a  common  carrier  seeks  to  limit  his  common-law  liability  must,  in 
order  to  be  valid  and  binding  upon  the  shipper,  be  just  and  reasonable,  and 
be  supported  by  a  proper  consideration.  A  stipulation  extorted  from  the 
shipper  without  any  reduction  of  rate  of  transportation,  or  other  considera- 
tion, is  invalid,  and  not  binding  upon  him:  Rosenfeld  v.  Railway  Co.,  103  Ind. 
121;  Adams  Ex.  Co.  v.  Harris,  Sup.  Ct.  Ind,,  May,  1889;  McFadden  v.  Mis- 
souri Pac.  R'y  Co.,  92  Mo.  343.  Contracts  limiting  the  carrier's  liability 
will  not  bind  the  shipper,  unless  they  are  fairly  made  and  fully  understood 
by  him:  Adams  Ex.  Co.  v.  Nock,  2  Duvall,  562;  87  Am.  Dec.  510.  Stipula- 
tions extorted  from  the  shipper  by  fraud  or  coercion,  or  by  taking  undue  ad- 
vantage of  the  position  of  the  party,  will  be  held  void  and  of  no  effect.  The 
carrier  has  no  right  by  means  of  such  stipulations  to  ensnare  or  defraud  his 
customer:  Southern  Ex.  Co.  v.  Caperton,  44  Ala.  101;  4  Am.  Rep.  118;  Louis- 
ville <b  N.  R.  R.  Co.  V.  Sherrod,  84  Ala.  178;  Goggin  v.  Kansas  Pac.  R'y  Co., 
12  Kan.  416;  Capehart  v.  Seaboard  <&  R.  R.  R.  Co.,  81  N.  C.  438;  31  Am.  Rep, 
505.  In  the  case  of  Goggin  v,  Kansas  Pac.  R'y  Co.,  supn-a,  Kingman,  C.  J., 
delivering  the  opinion  of  the  court,  said:  "  But  such  a  contract  should  be 
reasonable,  and  not  such  as  to  be  a  snare  or  fraud  upon  the  public."  And 
Clopton,  J.,  delivering  the  opinion  of  the  court  in  Louisville  Ji  N.  R.  R.  Co. 
V.  Sherrod,  84  Ala.  182,  said:  "A  carrier  will  not  be  permitted  to  take  advan- 
tage of  his  position  to  coerce  the  shipper  to  agree  to  a  limited  value  by  a 
threatened  charge  of  a  high  and  unreasonable  rate,  if  such  agreement  is  not 
made.  There  must  be  no  imposition,  coercion,  or  undue  advantage.  Neither 
can  the  carrier  stipulate  for  immunity  from  liability  for  fraud,  or  for  inten- 
tional or  reckless  negligence.  Such  special  contracts  may  be  avoided  by  will- 
ful or  wanton  negligence  in  disregard  of  the  rights  of  the  shipper."  A 
■tipulation  to  be  valid  must  be  reasonable,  and  to  be  reasonable  it  muat  not 
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Btipnlate  for  the  exemptiou  of  the  carrier  from  liability  for  the  consequences 
of  the  carrier's  negligence,  or  for  lack  of  proper  appliances  for  the  transport 
tation  of  the  property  contracted  to  be  carried:    Alabama  etc.   R.  R.  Co.  v 
Little,  71  Id.  611;  Ortt  v.  Minneapolis  etc.  R'y  Co.,  36  Minn.  396;  Hutchin 
eon  V.  Chicacjo  etc.  R'y  Co.,  37  Id.  521;   New  Orleans  etc.  R.  R.  Co.  v.  Faler, 
58  Miss.  911;   Oxley  v.  St.  Louis  etc.  R'y  Co.,  65  Mo.  628;   McFaddenv.  Mis 
touri  Pac.  Ry  Co.,  92  Id.  343;    1  Am,  St.  Rep.  721;    Groganv.  Adams  Ex. 
Co.,  114  Pa.  St.  523;  60  Am.  Rep.  360;  Pennsylvania  R.  R.  Co.  v.  Raiordon, 
119  Pa.  St.  577;  4  Am.  St.  Rep.  670;  Wallingfordv.  Columbia  d:  O.  R.  R.  Co. 
26  S.  C.  258;  L>illard  v.  L.  cC-  N.  R.  R.  Co.,  2  Lea,  288;  Coward  v.  East  Tenn 
etc.  R.  R.  Co.,  16  Id.  225;  57  Am.  Rep.  226;    Marr  v.  Western  U.  T.  Co.,  85 
Tenn.  529;  Merchants'  D.  T.  Co.  v.  Block,    86  Id.  392;  6  Am.    St.  Rep.  847 
Express  Co.  v.  Caldwell,  21  Wall.  264;  Liverpool  etc.  Co.   v.  Phenix  Ins.   Co., 
129  U.  S.  397. 

In  the  case  of  Southern  Express  Co.  v.  Caperton,  44  Ala.  101,  4  Am.  Rep. 
118,  the  plaintiff  delivered  to  the  defendant  for  transportation  a  package 
of  money,  and  took  a  receipt  therefor,  which  specified  that  there  should  be 
no  liability  for  any  loss,  unless  the  claim  therefor  should  be  made  at  the 
receiving-oflBce  of  the  defendant  within  thirty  days  after  the  date  of  the 
receipt.  It  appeared  that  the  plaintiff  was  not  informed  of  the  non-delivery 
of  the  package  until  a  year  had  elapsed  from  the  date  of  the  receipt.  In  an 
action  for  the  non-delivery,  it  was  held  that  the  plaintiff  could  recover, 
notwithstanding  the  limitation  in  the  receipt.  Saffold,  J.,  who  delivered 
the  opinion  of  the  court,  said:  "He  cannot  be  allowed  to  make  a  statute  of 
limitations  so  short  as  to  be  capable  of  becoming  a  means  of  fraud.  Thirty 
days  might  elapse  before  the  consignee  became  aware  that  anything  had 
been  consigned  to  him,  especially  if  he  was  absent  from  home."  In  Capehart 
V.  Seaboard  etc.  R.  R.  Co.,  81  N.  C.  438,  31  Am.  Rep.  505,  a  stipulation  in  a 
bill  of  lading  given  by  a  common  carrier,  that  in  case  any  claim  for  damage 
should  arise  for  the  loss  of  articles  mentioned  in  the  receipt,  while  in  transit, 
or  before  delivery,  the  extent  of  such  damage  or  loss  should  be  adjusted 
before  removal  from  the  station,  and  claim  therefor  made  in  thirty  days 
to  a  "trace  agent"  of  the  carrier,  was  held  to  be  unreasonable,  and  therefore 
invalid.  But  see  Southern  Express  Co.  v.  Hunnicutt,  54  Miss.  566,  28  Am. 
Rep.  385,  where  it  was  held  that  a  stipulation  in  an  express  company's 
receipt  that  the  company  would  not  be  liable  for  any  loss,  unless  written 
claim  therefor  should  be  made  at  the  shipping-oflSce  within  thirty  days  from 
that  date,  was  reasonable  and  valid.  In  Louisville  etc.  R.  R.  Co.  v.  Oden,  80 
Ala.  38,  a  stipulation  in  a  bill  of  lading  that  the  company  should  be  liable 
only  as  a  warehouseman  after  the  arrival  of  the  freight  at  the  point  of  des- 
tination, and  that  the  consignee  should  receive  and  take  it  away  as  soon  as  it 
was  ready,  without  providing  for  notice  to  the  consignee  when  it  was  ready 
for  him,  was  held  to  be  unjust  and  unreasonable.  In  Missouri  Pacific  R'y 
Co.  V.  Cornwall,  70  Tex.  611,  it  was  decided  that  a  special  contract  by  which 
the  railway  company  attempted  to  exempt  itself  from  liability  for  injury  to 
cattle  delivered  to  it  for  transportation,  except  such  as  might  result  from 
the  willful  negligence  of  the  company,  could  not  be  enforced.  And  a  stipu- 
lation in  a  contract  that,  as  a  condition  precedent  to  the  shipper's  recovery 
for  injury  to  cattle,  he  should  give  notice  in  writing  of  his  claim  to  the 
oflacers  of  the  company,  or  its  nearest  station-agent,  before  the  cattle  were 
removed  from  their  place  of  destination,  and  before  they  mingled  with  other 
stock,  is  not  reasonable,  unless  the  company  is  shown  to  have  had  an  officer 
or  agent  to  whom  such  notice  could  be  given:  Missouri  Pacific  R'y  Co.  v. 
AM.  St.  Kkp.,  Vol.  XIII.  — 50 
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Harris,  67  Tex.  166;  Smitha  v.  Louisville  etc.  R.  R.  Co.,  86  Tenn.  198.  A 
stipulation  requiring  a  claim  for  loss  to  be  presented  within  sixty  days  from 
the  date  of  the  contract,  without  reference  to  the  time  of  the  loss,  is  unrea- 
sonable and  void:  Pacific  Express  Co.  v.  Darnell,  Sup.  Ct.  Tex.,  Nov.,  1887. 
A  stipulation  by  which  a  person  sent  by  the  shipper  to  care  for  his  stock  ia 
to  be  considered  as  an  employee  of  the  railway  company  is  not  valid:  Mis- 
souri Pacific  By  Co.  v.  Ivy,  71  Tex.  409;  10  Am.  St.  Rep.  758.  In  that  case, 
CoUard,  J.,  delivering  the  opinion  of  the  court,  said:  "By  the  agreement 
indorsed  on  the  back  of  the  contract,  he  agrees  that  he  is  the  employee  of 
the  company;  but  that  is  evidently  a  fiction  to  provide  for  the  release  of  the 
company  from  damages  for  personal  injuries  occasioned  by  the  negligence  of 
its  servants.  It  is  a  pretense,  a  subterfuge,  upon  which  to  predicate  the 
discharge  of  the  company  for  damages  in  a  plausible  form.  The  true  rela- 
tions of  the  parties  cannot  be  changed  by  such  an  agreement.  It  states  a 
fact  which  is  untrue;  the  agreement  that  it  is  true  does  not  make  it  so." 

A  stipulation  in  a  contract  with  a  common  carrier  assenting  to  the  convey- 
ance of  the  goods  at  the  convenience  of  the  company  is  unreasonable,  and  will 
not  be  permitted  to  protect  it  from  liability  for  an  unreasonable  detention  of 
the  goods  in  its  warehouse:  Branch  v.  Wilmington  etc.  R.  R.  Co.,  88  N.  C. 
573.  A  stipulation  which  requires  a  shipper  of  stock  to  make  his  claim  for 
loss  before  unloading  them  is  unreasonable  and  void:  Ormshy  v.  Union  Pacific 
R'y  Co.,  2  McCrary,  48.  A  stipulation  that  a  claim  for  loss  of  goods  must  be 
made  at  the  time  they  are  delivered  will  not  protect  the  company,  if  claim 
be  made  within  a  reasonable  time  after  the  loss  is  ascertained:  Memphis  etc. 
R.  R.  Co.  V.  Holloway,  9  Baxt.  188;  see  also  Rice  v.  Kansas  etc.  R'y  Co.,  63 
Mo.  314.  An  agreement  discharging  a  common  carrier  from  his  liability  as 
such  cannot  avail  to  divest  him  of  his  real  character,  nor  indirectly  relieve 
him  from  responsibilities  from  which  he  cannot  directly,  by  contract,  free 
himself:  Moulton  v.  St.  Paul  etc.  R'y  Co.,  31  Minn.  85;  47  Am.  Rep.  781. 

In  England,  by  the  railway  and  canal  traffic  act  of  1854,  17  &  IS  Vict., 
c.  31,  it  is  left  to  the  court  to  determine  whether  a  special  contract  limiting 
the  carrier's  liability  is  just  and  reasonable  or  not:  London  etc.  R'y  Co.  v. 
Dunham,  18  Com.  B.  826.  Under  this  act  it  is  held  that  a  stipulation  ex- 
empting the  carrier  from  all  liability,  or  from  liability  in  any  case,  is  unrea- 
sonable and  void:  Gregory  v.  West  Midland  R'y  Co.,  2  Hurl.  &  C.  944;  Lloyd 
v.  Waterford  etc.  R'y  Co.,  15  I.  R.  C.  L.  37;  Ashendon  v.  London  etc.  R'y  Co., 
L.  R.  5  Ex.  D.  190.  And  so  is  a  condition  or  stipulation  not  to  be  liable  for 
damage  from  overcarriage,  detention,  or  delay,  however  caused:  Allday  v. 
Great  Western  R'y  Co.,  5  Best  &  S.  903;  Kirby  v.  Great  Western  R'y  Co.,  18  L.  T., 
N.  S.,  658.  A  stipulation  that  the  shipper  shall  assume  all  risk  from  negli- 
gence, default,  or  defects  in  the  station  or  cars  is  also  held  to  be  unjust  and 
unreasonable:  Rooth  v.  North  Eastern  R'y  Co.,  L.  R.  2  Ex.  173.  So,  also,  is 
a  stipulation  by  which  the  sliipper  undertakes  to  assume  all  risks  of  convey- 
ance, loading,  and  unloading:  McManus  v.  Lancashire  etc.  R'y  Co.,  4  Hurl.  & 
N.  327.  A  condition  which  exempts  the  company  from  liability  for  all  loss, 
detention,  or  damage  to  any  package  insuflBciently  or  improperly  packed, 
marked,  directed,  or  described,  is  held  to  be  unjust  and  unreasonable,  both 
at  common  law  and  under  the  statute:  Garton  v.  Bi-istol  etc.  R'y  Co.,  1  Best 
&  S.  112.  And  a  condition  requiring  a  shipper  to  bring  his  goods  to  the 
station  at  an  unreasonable  time  is  unjust  and  unreasonable,  and  will  not  re- 
lieve the  company  from  liability  for  refusing  to  receive  them:  Simons  v.  Cheat 
Western  R'y  Co.,  18  Com.  B.  805. 

In  the  case  of  Peek  v.  North  Staffordshire  R'y  Co.,  10  H.  L.  Cas.  473,  it  was 


Dec.  1888.]  Floyd  v.  Patterson.  787 

held  that  a  stipniatioa  requiring  the  shipper  of  marble  chimney-pieces  to  in* 
•are  them  at  the  rate  of  ten  per  cent  on  their  declared  value  was  unreason- 
able  and  void.  In  the  case  of  Doolan  v.  Directors  of  Midland  R'y  Co.,  L.  R. 
2  App.  Cas.  792,  a  railway  company  made  contracts  to  carry  animals  from  an 
Irish  port  to  a  town  in  England  on  through-tickets  which  contained  this 
condition:  "That  with  respect  to  any  animals,  etc.,  booked  through  partly 
by  railway  and  partly  by  sea,  such  animals  will  only  be  so  conveyed  on  the 
condition  that  the  company  shall  be  exempt  from  any  liability  for  any  loss  or 
damage  which  may  arise  during  the  carriage  of  such  animals,  etc.,  by  sea, 
from  the  act  of  God,  etc.,  accidents  from  machinery,  etc.,  and  all  and  every 
other  damages  and  accidents  of  navigation  of  whatever  nature,  in  the  same 
manner  as  if  the  company  had  signed  and  delivered  to  the  consignor  a  bill  of 
lading  containing  such  condition."  This  condition  was  held  to  be  unreason- 
able and  void.  In  Dickson  v.  Great  Western  R'y  Co.,  L.  R.  18  Q.  B.  Div.  176, 
a  stipulation  in  the  company's  contract  provided  that  the  company  would  not 
be  a  common  carrier  of  dogs,  nor  receive  them  for  conveyance,  except  on  the 
condition  that  it  should  not  be  responsible  for  any  amount  beyond  two 
pounds,  unless  a  higher  value  was  declared  at  the  time  of  delivery,  and  five 
per  cent  paid  on  the  excess  of  value  over  the  two  pounds.  It  was  held  that 
although  the  company  was  not  bound  to  become  a  common  carrier  of  dogs, 
yet  being  bound  by  the  railway  and  canal  traffic  act  of  1854  to  afford  rea- 
sonable facilities  for  the  carriage  of  dogs,  it  could  only  limit  its  liability  by 
reasonable  conditions;  and  that  as  this  condition  was  not  reasonable,  it  was 
void,  and  did  not  bind  the  shipper.  The  plaintiff  recovered  twenty-five 
pounds  for  damage  to  his  dog. 

From  the  foregoing  American  and  English  cases  it  will  be  seen  that  stipu- 
lations extorted  by  railway  companies  from  shippers  will  not  be  enforced  if 
they  are  unjust  and  unreasonable.  But  it  is  well  settled,  both  in  this  coun- 
try and  in  England,  that  a  common  carrier  may,  by  express  contract  fairly 
entered  into,  and  whose  conditions  are  just  and  reasonable,  protect  himself 
from  liability  for  all  loss  and  damage  which  does  not  arise  from  his  own  neg- 
ligence, or  that  of  his  agents  or  servants. 
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[72  Texas,  202.] 

Contract  for  Future  Delivery  of  Stocks,  Produce,  or  Other  Mer- 
chandise in  which  an  actual  delivery  is  not  contemplated,  but  only  a 
payment  of  the  difference  between  the  contract  price  and  the  value  of 
the  article  at  the  time  agreed  upon  as  the  date  of  delivery,  is  a  mere 
wagering  contract,  which  will  not  support  an  action.  But  if  the  trans- 
action has  been  completed,  and  another  collateral  thereto  grows  out  of  it, 
founded  upon  a  new  consideration,  the  new  contract  is  not  vitiated  by 
the  taint  of  the  old  one,  and  may  be  enforced. 

Agent  Who  has  Received  Money  Growing  out  or  Illegal  Contract 
may  be  compelled  to  pay  it  over  at  the  suit  of  his  principal.  The  law 
implies  a  promise  on  the  part  of  the  agent  to  pay  over  to  his  principal 
money  received  for  him  as  such  agent,  and  the  illegality  of  the  contract 
by  virtue  of  which  the  money  was  collected  affords  no  defense. 
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Alternative  Pleading,  Permissible  when.  —  When  a  suit  is  against  a 
firm  and  an  individual  whose  true  relation  to  the  firm,  either  as  agent  or 
a  member  of  the  firm,  is  not  definitely  known  to  any  one  but  themselves, 
the  plaintiff  may  allege  that  such  individual  was  either  an  agent  or  a 
member  of  the  firm,  when  the  liability  would  be  the  same  either  way. 

Action  to  recover  money  received  to  the  plaintiflF's  use. 
The  opinion  states  the  case. 

Clark,  Dyer,  and  Bolinger,  for  the  appellants. 

Whitaker  and  Bonner,  for  the  appellee. 

Gaines,  A.  J.  Appellant  Leopold  was  engaged  in  business 
in  the  city  of  Tyler  as  a  broker  in  grain  and  other  produce, 
or  as  the  agent  or  partner  of  his  co-appellants,  who  had  their 
principal  place  of  business  in  Houston,  and  were  either  brok- 
ers or  dealers  in  such  commodities.  The  principal  business 
was  in  contracts  for  the  delivery  of  produce  at  a  future  time, 
in  which  it  was  contemplated  that  the  commodities  should  not 
be  delivered,  but  only  that  the  profit  or  loss  on  the  transactions 
should  be  paid. 

On  January  28,  1887,  appellee  placed  an  order  or  made  a 
contract  with  Leopold,  who  was  purporting  to  act  for  Floyd  & 
Co.,  for  the  delivery  in  May  of  one  hundred  thousand  bushels 
of  wheat.  Leopold  gave  him  a  slip  which  read  as  follows: 
"  Confirmed  orders.  Tyler,  Texas,  January  28,  1887.  J.  Leo- 
pold, agent  for  S.  S.  Floyd  &  Co.,  future  brokers  in  grain,  pro- 
visions, cotton,  and  stocks.  Bought  acc't  J.  P.  Patterson: 
100,000  May  wheat."     (Signed)  "  J.  Leopold." 

One  thousand  dollars  was  paid  at  the  time  as  a  margin, 
which  was  increased  by  additional  demands  to  $7,000,  when 
the  trade  was  "closed  out."  There  was  a  net  profit  to  appellee 
in  the  transaction  of  $625.  Floyd  &  Co.  transmitted  the  sum 
of  $7,625  to  Leopold  to  be  paid  in  settlement  of  the  transaction. 
He  paid  appellee  a  small  part  of  the  sum  due  him,  leaving  a 
balance  still  due  of  $6,762. 

Appellee  brought  this  suit  against  appellants  jointly  to  re- 
cover this  sum,  alleging  that  Leopold  was  the  agent  and  also 
the  partner  of  Floyd  &  Co.  in  the  transaction,  and  that  in  the 
deal  Floyd  &  Co.  acted  as  brokers,  and  as  such  had  received  of 
their  principals  the  sum  sued  for  in  satisfaction  of  plaintifif's 
demand.  The  defendants  denied  the  agency  and  also  the 
partnership,  and  also  that  Floyd  &  Co.  acted  for  any  third 
party  in  the  transaction  or  received  any  money  from  any  third 
party  on  plaintiff's  account.     The  plaintifi"  obtained  a  verdict 
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and  judgment  for  the  full  amount  of  his  demand  against  all 
the  defendants. 

We  will  proceed  to  the  consideration  of  the  main  question 
in  the  case.  This  is  presented  by  appellant's  assignment  of 
error  that  the  verdict  of  the  jury  is  contrary  to  the  evidence, 
"for  the  reason  that  the  evidence,  without  contradiction  or 
conflict,  shows  that  the  contract  which  the  plaintiff  is  seeking 
to  enforce  in  this  action  was  a  wager  or  gambling  contract," 
etc.  According  to  the  testimony  the  original  transaction  is 
clearly  Buch  as  has  been  denounced  by  this  court  as  being 
contrary  to  public  policy,  and  therefore  such  as  cannot  be  en- 
forced: Seeligson  v.  Lewis  and  Williams,  65  Tex.  215;  57  Am. 
Rep.  593.  Counsel  for  appellee  concede  the  proposition  that 
the  original  contract  will  not  support  an  action,  but  maintain 
that  Floyd  &  Co.  were  merely  acting  as  brokers  in  the  trans- 
action. 

It  is  well  settled  that  a  contract  for  the  future  delivery  of 
stocks,  produce,  or  other  merchandise  in  which  an  actual  de- 
livery is  not  contemplated,  but  only  a  payment  of  the  difl'erence 
between  the  contract  price  and  the  value  of  the  article  at  the 
time  agreed  upon  as  the  date  of  delivery,  is  a  mere  wagering 
contract,  which  will  not  support  an  action.  But  if  the  trans- 
action has  been  completed,  and  another  grows  out  of  it  col- 
lateral to  it,  dependent  upon  a  new  consideration,  the  new 
contract  is  not  vitiated  by  the  taint  of  the  old  one,  and  will  be 
enforced.  "  It  has  been  observed  that  the  test  whether  a  de- 
mand connected  with  an  illegal  act  can  be  enforced  is,  whether 
the  plaintiff  requires  any  aid  from  the  illegal  transaction  to 
establish  his  case":  Gilliam  v.  Brown,  43  Miss.  641;  citing 
Simpson  v.  Blass,  2  Taunt.  246;  Roby  v.  West,  4  N.  H.  290;  17 
Am.  Dec.  423.  It  is  accordingly  held  that  when  one  as  agent 
of  another  has  received  money  growing  out  of  an  illegal  con- 
tract he  can  be  made  to  pay  it  over  at  the  suit  of  his  principal. 
In  the  case  above  cited  {Gilliam  v.  Brown),  the  testator  of  the 
defendant,  as  the  agent  of  the  plaintiff,  took  the  latter's  cot- 
ton to  Memphis  during  the  war  and  sold  it  there,  as  was  con- 
ceded, in  violation  of  law,  and  received  the  proceeds.  The 
plaintiff  was  held  entitled  to  recover.  In  Beetson  v.  Beet- 
son,  L.  R.  1  Ex.  D.  13,  "the  court  held  that  the  plaintiff  could 
recover  on  a  check  given  by  the  defendant  to  plaintifif  for 
moneys  received  by  defendant  for  winnings  on  bets  made  by 
defendant  with  third  persons  as  agent  of  plaintiff." 

In  Owen  v.  Davis,  1  Bail.  315,  tlie  defendant  received  a  note 
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in  settlement  of  the  joint  winnings  of  plaintiff  and  himself  at 
cards.  He  transferred  the  note  in  payment  of  a  gambling 
debt  of  his  own  to  a  third  party,  who  received  payment  of  the 
maker  at  a  discount.  The  plaintiff  was  held  entitled  to  re- 
cover one  half  of  the  amount  which  was  actually  paid  by  the 
maker  of  the  note.  In  these  cases,  and  in  many  similar  ones 
which  need  not  be  cited,  it  is  held  that  the  caase  of  action  is 
not  dependent  upon  the  illegal  transaction.  When  the  plain- 
tiff shows  that  the  defendant  has  received  of  a  third  party 
money  for  his  use,  the  law  from  the  naked  fact  implying  a 
promise,  the  case  is  made  out  without  going  into  the  illegal 
transaction,  and  the  defendant  will  not  be  permitted  to  set  up 
the  illegality  of  the  original  contract  in  order  to  defeat  a  re- 
covery. So  far  the  rule  seems  to  be  generally  concurred  in, 
and  the  principle  of  the  rule  is  intelligible.  There  are  au- 
thorities, even  some  in  our  own  state,  which  go  further,  but 
we  need  not  discuss  them.  Counsel  for  appellee  seek  to  bring 
this  case  under  the  rule  of  decision  laid  down  in  the  cases  last 
cited,  and  the  question  presents  itself,  whether  there  is  suffi- 
cient evidence  in  the  record  before  us  to  warrant  the  jury  in 
finding  that  a  case  existed  in  which  Floyd  &  Co.  upon  the 
close  of  the  transaction  received  any  money  for  the  use  and 
benefit  of  appellee.  Harris,  who  was  a  member  of  the  firm  of 
Floyd  &  Co.,  testified  that  as  to  the  dealings  in  futures  that 
firm  were  not  brokers,  but  were  dealing  on  their  own  account. 
In  other  words,  his  testimony  was  positively  and  distinctly  to 
the  effect  that  when  Floyd  &  Co.  accepted  an  order  or  con- 
tract for  future  delivery  they  accepted  it  for  themselves  as 
principals,  and  not  as  agents  of  another.  He  also  testified  that 
in  the  particular  transaction  in  question  in  this  suit  Floyd  & 
Co.  dealt  upon  their  own  account.  The  testimony  of  Leopold 
is  substantially  to  the  same  effect. 

We  have  failed  to  find  anything  in  the  record  which  is  in 
conflict  with  this  evidence.  The  testimony  of  appellee  does 
not  show  that  he  knew  any  one  in  the  transaction  except 
Leopold  and  Floyd  &  Co.  Neither  does  that  of  his  silent 
partner  in  the  contract.  There  is  strong  evidence  tending  to 
show  that  Floyd  &  Co.  were  held  out  as  brokers.  Perhaps  the 
verdict  should  be  held  conclusive  upon  that  question  for  the 
reason  that,  as  we  think,  there  was  sufficient  evidence  to  war- 
rant the  jury  in  finding  that  Floyd  &  Co.  are  estopped  to  deny 
the  agency  of  Leopold,  and  in  the  contract  signed  by  him  they 
are  named  as  brokers. 
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But  appellee's  case  does  not  rest  upon  the  fact  that  Floyd  & 
Co.  permitted  themselves  to  be  held  out  as  brokers,  or  were  in 
fact  such.  His  case  is  not  maintainable  against  Floyd  &  Co. 
by  proof  that  they  were  acting  for  third  parties,  or  that  they 
are  estopped  to  deny  that  fact,  but  he  must  show  that,  as  a 
matter  of  fact,  in  a  settlement  of  his  contract,  Floyd  &  Co.  re- 
ceived of  some  third  party  for  his  use  the  sum  of  money  which 
he  seeks  to  recover.  There  is  no  proof  whatever  of  the  inter- 
vention of  any  third  party  in  this  transaction,  .or  that  any 
money  was  ever  paid  to  Floyd  &  Co.  for  plaintiff  on  its  ac- 
count. The  payment  of  money  to  them  for  his  use  is  the  gist 
of  the  only  action  he  can  maintain  against  Floyd  &  Co.  grow- 
ing out  of  the  contract  disclosed  by  the  evidence.  The  evi- 
dence shows  that  the  money  which  was  coming  to  plaintiff  un- 
der the  contract  was  sent  by  Floyd  &  Co.  to  Leopold,  but  there 
is  no  testimony  showing  that  the  money  was  paid  to  Floyd  & 
Co.  for  plaintiff  by  any  one.  This  latter  was  an  affirmative 
fact,  which  it  was  incumbent  upon  plaintiff  to  prove  in  order  to 
maintain  his  suit  against  that  firm.  The  mere  fact  that  they 
may  have  been  held  out  as  brokers,  and  may  ostensibly  have 
contracted  as  brokers,  does  not  prove  that  in  this  particular 
transaction  they  had  a  principal,  and  that  such  principal  paid 
them  the  money  for  plaintiff.  We  conclude  that  the  verdict 
of  the  jury  as  to  Floyd  &  Co.  is  not  supported  by  the  evidence, 
and  that  therefore  the  judgment  must  be  reversed. 

What  we  have  said  as  to  the  verdict  against  Floyd  (fe  Co. 
does  not  apply  to  that  against  Leopold.  It  is  shown  that 
Floyd  &  Co.  placed  the  money  in  his  hands,  if  not  for  the 
benefit  of  plaintiff  by  name,  at  least  in  settlement  of  his  con- 
tract. The  principles  we  have  already  announced  we  think 
sufficient  to  show  that  the  illegality  of  the  transaction  does 
not  stand  in  the  way  of  plaintiff  recovering  a  judgment  against 
him.  But  the  reversal  of  the  judgment  as  to  Floyd  &  Co.  re- 
verses it  as  to  him. 

We  are  of  the  opinion  that  the  exceptions  to  the  petition  on 
the  ground  of  the  misjoinder  of  parties  and  of  multifarious- 
ness were  not  well  taken.  If  the  plaintiff  had  shown,  as  he 
alleged,  that  Floyd  &  Co.  had  received  the  sum  of  money 
sued  for  from  some  third  party  on  account  of  plaintiff,  and 
that  they  had  remitted  it  to  Leopold,  and  that  he  had  failed 
to  pay  it  over,  he  would  have  shown  a  cause  of  action  both 
against  Leopold  and  the  company;  and  since  both  causes  of 
action  grew  out  of  the  same  transaction,  they  could  be  joined 
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in  the  same  suit.  We  also  think  that  our  system  of  pleading 
permits  a  plaintiflf  who  is  doubtful  about  the  particular  facts 
which  he  can  establish  to  plead  in  the  alternative,  without 
rendering  his  pleading  demurrable  for  inconsistency  or  mul- 
tifariousness. The  testimony  in  this  case  shows  that  the 
exact  relations  between  the  defendants  existing  at  the  time 
the  cause  of  action  arose  were  not  definitely  known  to  any 
one  but  themselves,  and  serves  to  illustrate  the  necessity 
which  frequently  exists  of  permitting  alternative  allegations. 
Whether,  under  a  given  state  of  facts,  one  is  to  be  considered 
as  the  agent  or  partner  of  another  is  often  diflBcult  to  deter- 
mine; and  in  such  a  case,  it  is  peculiarly  proper  to  permit  a 
party  to  allege  that  he  is  either  the  one  or  the  other,  when 
the  liability  would  be  the  same  either  way. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Wagering  Contracts.  — Contracts  to  deal  in  futures  or  margins,  their 
Talidity,  and  the  enforcement  of  the  relations  growing  out  of:  Note  to  Clarke 
Y.  Brovm,  4  Am.  St.  Rep.  101;  Crawford  v.  Spencer,  92  Mo.  498;  1  Am.  St. 
Rep.  745,  and  extended  note  752-766;  Sondheim  v.  Oilbert,  117  Ind-  71;  10 
Am.  St.  Rep.  23,  and  cases  in  note  33,  34. 

Agency.  —  Money  won  on  futures  in  grain  gambling  cannot  be  recoTered 
from  an  agent  who  won  it  for  his  principal  with  the  use  of  the  latter'a 
money,  although  money  put  into  an  agent's  hands  may  be  recovered  when 
no  part  of  it  has  been  won  as  profits  in  an  illegal  venture:  Clarke  v.  Brovm, 
77  Ga.  606;  4  Am.  St.  Rep.  98;  compare  McOrew  v.  City  Produce  Exehanget 
85  Tenn.  572;  4  Am.  St.  Rep.  771,  and  note. 

Principal  and  Agint.  —  Where  an  agent  collects  money  for  hia  princi- 
pal upon  an  executed  illegal  transaction,  the  principal  may  recover  it  by  ac- 
tion for  money  had  and  received:  0' Bryan  v.  Fitzgerald,  48  Ark.  487. 
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Jurisdiction  or  Suit  to  Set  Aside  Sheriff's  Sale  of  Land. — A  jus- 
tice's court  has  not  jurisdiction  of  a  suit  brought  to  set  aside  a  sheriff's 
sale  of  land  made  under  an  execution  issued  on  a  judgment  rendered  in 
a  justice's  court.  The  district  court  is  the  proper  court  in  which  to  bring 
such  suit. 

Tender  of  Purchase-money  in  Suit  to  Annul  Sheriff's  Sali.  —  A  ten- 
der of  the  purchase-money  by  a  defendant  in  execution,  in  a  suit  brought 
by  him  to  set  aside  a  sheriff  'a  sale  of  land  under  the  execution,  obviates 
the  necessity  of  making  the  state  a  party  to  such  suit. 

Ruling  upon  Issues  Withdrawn  from  Jury. — A  ruling  upon  a  matter 
which  was  withdrawn  from  the  jury  in  the  charge  is  not  ground  for  re- 
versal of  the  judgment. 


Dec.  1888.]  Weaver  v.  Nugent.  793 

Tbnder,  What  Suiticient.  —  A  tender  of  money  made  in  the  pleadings, 
followed  by  a  payment  thereof  into  court,  is  a  stifficient  tender. 

Sale  Madb  by  Vendor  for  Pokpose  or  Patino  his  Debts  is  hot 
Fraudulent;  and  where  there  is  testimony  tending  to  show  that  it  waa 
made  for  that  purpose,  the  defendant  has  the  right  to  have  the  jury  paaa 
npon  the  testimony  on  that  issue. 

Inadequact  of  Price  at  Judicial  Sale  Due  to  Act  or  Defendant  ik 
Execution.  — Inadequacy  of  price  at  a  judicial  sale,  caused  by  any  act 
done  by  the  defendant  in  execution,  or  by  his  direction  or  authority,  is 
not  ground  for  setting  aside  the  sale.  To  justify  the  setting  aside  of  the 
sale,  it  must  be  shown  that  there  were  irregularities,  and  that  they 
tended  to  cause  the  inadequacy,  and  were  not  caused  by  the  defendant. 

Acquisition  of  New  Homestead  is  Abandonment  of  Old  One,  and 
whether  the  new  homestead  is  one  or  not  is  to  be  determined  by  the 
questions,  Is  it  the  residence  of  the  family,  and  is  it  the  intention  to 
occupy  it  as  the  home  of  the  family?  It  is  not  error,  therefore,  to  refuse 
a  charge  that  the  claimant  of  a  homestead  exemption  should  show  am 
abandonment  of  a  former  homestead  in  order  to  establish  the  exemption 
claimed. 

Negotiable  Psomissort  Note  is  Valuable  Consideration  in  a  sale  of 
land. 

Defect  in  Charge  to  Jury  is  not  Ground  for  Reversal  of  the  judgment, 
where  the  defect  is  not  called  to  the  attention  of  the  court  by  an  instmo* 
tion  supplying  it. 

Pleading  need  not  Allege  What  Court  is  Presumed  to  Know. 

Proper  Parties  in  Suit  to  Avoid  Judicial  Sale  of  Land.  —  Where  land 
sold  under  execution  for  a  nominal  price  had  been  previously  conveyed 
by  the  defendant  in  execution  by  warranty  deed  to  a  purchaser,  who 
gave  his  promissory  note  for  the  purchase  price  thereof,  whether  the 
conveyance  was  fraudulent  or  bona  fide,  such  defendant  has  an  interest 
in  the  land,  which,  if  injured  by  such  execution  sale,  he  has  a  right  to 
protect,  in  a  suit  brought  by  the  plaintifiF  in  execution  to  recover  the  land. 

Proceedings  at  Judicial  Sale  must  be  at  Least  Regular  in  order  to 
pass  title,  when  there  is  practically  no  consideration. 

Trespass  to  try  title.     The  opinion  states  the  case. 

Sims  and  Wright,  for  the  appellant. 

Chambers  and  Doak,  and  G.  F.  Burdett,  for  the  appellees. 

Walker,  A.  J.  September  21,  1886,  appellant  brought  an 
action  of  trespass  to  try  title  against  Emmett  Nugent,  Eliza 
Griffith  (married,  while  suit  was  pending,  to  Higgins),  and 
Miss  Comma  Nugent  (married  to  Garen),  for  certain  lands 
described  in  the  petition. 

Defendants  pleaded  not  guilty,  and  as  to  the  land  which 
had  been  levied  on  and  sold  to  the  plaintiff  as  the  property  of 
Comma  Nugent,  that  it  was  exempt  from  execution  as  the 
homestead  of  herself  and  the  defendant  Emmett,  they  owning 
an  undivided  interest  in  a  tract  of  land  which  had  been  allotted 
to  their  mother  during  her  life,  and  to  certain  of  her  children 
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at  her  death;  that  the  mother  was  dead,  and  the  land  had 
been  occupied  subsequently  by  them  as  their  home,  neither 
being  married. 

The  defendant  Eliza  Grifl5th  alleged  that  the  lots  14  and 
15,  of  34.53  each,  was  part  of  her  homestead,  she  residing  on 
a  two-acre  lot  near,  she  being  a  widow  with  a  minor  son.  The 
sale  was  made  August  3,  1886, 

The  defendants  further  alleged  that  no  demand  had  been 
made  upon  the  said  Mrs.  Griffith  or  Miss  Comma  Nugent  for 
money  or  for  a  levy;  that  the  levy  was  made  for  the  purpose 
of  breaking  them  up;  that  the  property  levied  on  was  reason- 
ably worth  $6,450,  and  the  judgment  $350;  that  the  lands 
were  sold  at  execution  sale,  and  bought  by  the  plaintiff  at 
$10,  a  grossly  inadequate  price,  being  about  one  fifth  of  one 
per  cent  of  its  value;  tender  was  made  March  31,  1887,  and 
the  money  was  brought  into  court;  that  the  knowledge  of  the 
sale  was  designedly  kept  from  the  defendants,  who  did  not 
know  of  the  levy  or  sale  when  made,  etc. 

In  supplemental  answer  defendants  alleged  that  they,  the 
said  Mrs.  Griffith  and  Miss  Comma  Nugent,  had  not  sold  the 
land  to  their  brother,  the  co-defendant  in  this  suit,  in  fraud,  etc. 

Other  allegations  were  made,  which  will  be  noticed  hereafter. 

The  testimony  showed  that  a  judgment  upon  a  forfeited 
bail  bond  had  been  rendered  in  a  justice's  court  against  the 
defendants  Mrs.  Griffith  and  Miss  Comma  Nugent,  as  sureties 
for  their  brother;  that  execution  issued  thereon,  and  came  to 
the  hands  of  the  deputy  sheriff  July  9,  1886;  that  the  deputy 
sheriff  never  called  upon  the  defendants  for  the  money  or  for 
a  levy,  nor  was  any  levy  pointed  out  by  the  county  attorney, 
but  he  obtained  the  description  of  the  lands  from  the  county 
records;  that  defendants  did  not  know  of  the  issuance  of  the 
execution,  levy,  or  sale  until  after  the  sale,  which  was  made 
August  3d;  that  they  had  some  fifty  or  sixty  dollars  of  per- 
sonal property  liable  to  execution.  It  further  appeared  that 
the  defendants  had  executed  warranty  deeds  for  the  lands 
levied  upon  to  the  defendant  Emmett  Nugent,  a  minor,  then 
wanting  a  few  weeks  of  majority;  that  his  negotiable  promis- 
sory notes  had  been  executed  in  payment,  and  that  Emmett 
Nugent,  aftw  his  majority,  retained  the  land,  renting  it  and 
receiving  rents.  These  deeds  were  on  record  before  the  levy 
was  made.  At  the  sale,  notice  of  his  claim  was  made  by  an 
attorney  representing  him.  No  one  was  present  representing 
the  county  or  state.     It  was  shown  that  the  lands  were  worth 
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from  three  thousand  to  six  thousand  dollars,  and  that  plaintiff 
bought  them  for  ten  dollars.  The  attorney  who  bought  for 
plaintiff  made  out  the  sheriff's  return  at  the  sheriff's  dicta- 
tion, as  testified  to  by  him. 

The  court  charged  upon  the  issues  made  in  the  pleadings 
and  testimony.  Many  instructions  were  asked  by  the  defend- 
ants. A  verdict  was  rendered  for  the  defendants  for  the  land, 
and  for  the  plaintiff  for  the  ten  dollars  deposited.  Judgment 
was  accordingly,  and  for  plaintiff  for  costs  of  suit.  The  plain- 
tiff appeals,  and  asks  revision  of  the  rulings  of  the  court  upon 
the  pleadings  of  defendants,  and  the  charge  of  the  court,  and 
the  refusal  of  instructions  asked  by  the  plaintiff,  as  well  also 
of  the  verdict  as  not  supported  by  the  testimony. 

The  first  assignment  is  not  well  taken.  The  purpose  of  the 
pleadings  of  the  defendants  attacked  was  to  avoid  the  sheriff's 
sale.  The  sale  was  made  August  3,  deed  made  August  31, 
suit  filed  September  21,  1886,  by  the  purchaser  at  the  sale  for 
the  land.  The  judgment  under  which  the  execution  was 
issued,  and  under  which  the  sale  was  made,  was  rendered  in 
a  justice's  court.  That  court  does  not  have  jurisdiction,  where 
the  title  to  the  land  is  put  in  litigation,  to  hear  and  determine 
the  questions.  The  tender  of  the  purchase-money  obviates  the 
necessity  of  the  presence  of  the  state  as  a  party  nominal 
plaintiff  in  execution.  This  is  in  accordance  with  the  decis- 
ion in  Miller  v.  Koertge,  70  Tex.  162;  8  Am.  St.  Rep.  587. 

The  ruling  of  the  court  upon  the  exceptions  to  so  much  of 
the  answer  as  pleaded  the  homestead  exemption  was  not  im- 
portant, taken  in  connection  with  the  subsequent  proceedings. 
The  court  in  its  charge  informed  the  jury  that  to  the  extent 
of  the  interest  of  one  fourth  of  the  tract  No.  1  sold  as  the  prop- 
erty of  defendant  Mrs.  Garen  (ne«  Miss  Comma  Nugent)  such 
claim  was  not  sufficient  to  exempt  it  from  the  sale.  The 
allegations  as  to  the  lots  14  and  15,  claimed  by  Mrs.  Griffith, 
were  sufficient,  and  to  that  extent  the  exceptions  were  not 
well  taken.  The  actual  residence  upon  the  lot  No.  2,  and  the 
cultivation  of  lots  14  and  15  by  tenants,  in  connection  with 
the  residence  lot  and  claim  of  it  as  homestead,  she  being  a 
widow  with  a  minor  child,  were  sufficient  facts  to  constitute  a 
homestead  exempt  from  execution. 

The  ruling  upon  the  alleged  acts  of  the  county  attorney  was 
immaterial,  but  the  charge  eliminated  all  the  testimony  on 
that  subject  from  the  case  submitted  to  the  jury. 

That  specific  acts  of  fraud  are  necessary  when  a  transaction 
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is  attacked  as  fraudulent  is  well  recognized.  The  verdict  was 
based  upon  another  branch  of  the  case,  and  on  that  account 
the  ruling  of  the  court  questioned  in  the  fourth  assignment 
was  not  important. 

The  tender  of  the  purchase-money  made  in  the  pleadings 
of  defendants,  followed  by  the  payment  into  court  of  the 
money  bid  at  the  sale,  and  paid  by  the  plaintiff,  was  sufficient 
as  a  tender:  Spann  v.  Sterns,  18  Tex.  562. 

The  proposition  in  the  first  charge  asked  by  the  plaintiff, 
and  refused,  "if  Emmett  Nugent,  knowing  of  the  judgment 
against  his  sisters,  his  vendors,  and  that  it  was  unsatisfied, 
and  that  the  purchase  left  his  sisters  insolvent,  such  sale 
would  be  fraud  as  matter  of  law,"  is  not  correct  as  applied  to 
the  testimony.  If  the  sale  was  made  as  testified  by  both  his 
vendors  for  the  purpose  of  paying  their  debts,  it  was  not 
fraudulent.  The  defendants  had  the  right  to  have  the  jury 
pass  upon  the  testimony  upon  that  issue  as  in  the  others. 

The  second  and  third  instructions  asked  by  the  plaintiff 
did  not  distinguish  the  acts  of  the  defendants  in  the  execution 
from  those  of  Emmett  Nugent  and  Stephens.  These  latter 
were  present  or  represented  at  the  sheriff  sale,  and  the  acts 
referred  to  in  these  instructions  might  have  applied  to  them, 
but  not  to  the  two  sisters,  who  were  neither  present  nor  repre- 
sented at  the  sale.  Besides,  the  substance  of  the  two  charges 
had  already  been  given  in  the  general  instructions  given  by 
the  court.  The  jury  were  told  that  if  the  "inadequacy  was 
caused  by  any  act  done  by  defendants,  or  by  their  direction 
or  authority,  the  same  would  not  be  ground  for  setting  aside 
the  sale,"  and  that  the  irregularities  must  be  shown,  and  that 
they  tended  to  cause  the  inadequacy,  and  were  not  caused  by 
the  defendants. 

The  refused  charge  No.  4,  to  effect  that  Mrs.  Griffith  could 
not  have  the  benefit  of  the  homestead  exemption  upon  the 
lots  14  and  15  until  total  abandonment  of  her  former  home- 
stead was  proved,  was  directing  the  attention  of  the  jury  to 
an  issue  not  in  the  pleadings,  and  was  upon  the  weight  or 
effect  to  be  given  to  certain  parts  of  the  testimony  upon  the 
issue. 

When  a  homestead  is  left,  and  another  is  acquired,  the  ac- 
quisition of  the  new  is  an  abandonment  of  the  old:  Slavin  v. 
Wheeler,  61  Tex.  654.  Whether  the  new  homestead  be  one  is 
to  be  determined  by  the  questions,  Is  it  the  residence  of  the 
family,  and  the  intent  to  occupy  it  as  the  home  of  the  family? 
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Besides,  as  the  jury  found  for.  the  defendants  upon  another 
issue,  the  refusal  worked  no  harm  to  plaintiff. 

It  is  insisted  that,  upon  the  uncontradicted  testimony  of  the 
three  defendants,  the  court  should  have  held  the  sale  from 
the  defendants  in  the  execution  to  Emmett  Nugent  fraudu- 
lent, and  should  not  have  submitted  the  issue  to  the  jury. 
Fraud  is  a  fact  to  be  proved.  It  was  the  duty  of  the  court  to 
instruct  the  jury  upon  the  subject,  giving  the  law  upon  the 
issue,  and  no  more.  It  could  not  deprive  the  defendants  of 
the  right  of  a  jury  trial,  in  whole  or  in  part,  where  facts  evi- 
denced by  parol  testimony  were  to  be  passed  upon.  The  de- 
fendants distinctly  affirmed  the  honesty,  and  therefore  the 
validity,  of  the  sale,  and  it  was  for  the  jury  to  find  if  the  facts 
contradicted  the  oral  testimony. 

It  was  not  error  for  the  court  to  charge  the  jury  that  a  nego- 
tiable promissory  note  was  a  valuable  consideration:  Cameron 
v.  Romele,  53  Tex.  238;  Case  v.  Jennings,  17  Id.  673.  Besides, 
the  insolvency  of  the  maker  of  the  notes  was  not  proved.  The 
minor  ratifying  his  act  after  majority  is  bound  by  it. 

Complaint  is  made  that  the  court  did  not  instruct  the  jury 
as  to  what  irregularities  were  when  the  jury  was  charged  as 
to  the  effect  of  irregularities  in  the  proceedings  before  and  at 
the  sale  in  the  acts  of  the  officers,  etc.,  coupled  with  inade- 
quacy in  the  price  paid.  This  was  a  defect,  and  if  it  had  been 
called  to  the  attention  of  the  court  by  an  instruction  supply- 
ing it,  such  explanation  should  have  been  given:  Miller  v. 
Koertge,  70  Tex.  162;  8  Am.  Rep.  587.  The  charge  was  not 
erroneous  in  terms,  but  deficient  in  fullness.  It  has  been 
repeatedly  held  that  a  defective  charge  of  itself  is  not  ground 
for  reversal. 

The  complaint  that  it  was  error  to  submit  the  question  of 
the  homestead  claim  of  Mrs.  Griffith  to  the  lots  14  and  15  is 
not  sustained.  She  testified  to  facts,  which,  if  believed,  con- 
stituted the  property  her  homestead. 

It  is  complained  that  the  answer  contains  no  distinct  alle- 
gation connecting  the  alleged  inadequacy  of  price  with  the 
alleged  irregularities  as  caused  thereby.  But  exceptions  were 
not  urged  to  this  defect.  Both  were  alleged  in  the  answer,  and 
testimony  was  introduced  to  sustain  them.  The  natural  con- 
nection can  probably  be  presumed.  It  is  not  necessary  to 
allege  what  the  court  would  be  presumed  to  know:  T.  &  P. 
R'y  Co.  V.  Curry,  64  Tex.  88. 

The  defendants  in  the  execution  had  an  interest  in  the  sale. 
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Their  conveyances  were  with  general  warranty.  Some  interest 
in  the  lands  would  exist  whether  these  sales  to  Emmett  Nu- 
gent were  fraudulent  or  honest.  Holding  the  purchase-money 
notes,  they  had  a  claim  upon  or  interest  in  the  lands  which 
would  be  affected  by  the  sale.  If  their  conveyances  were  bona 
fide,  the  title  in  their  vendee  would  not  be  affected,  but  the  liti- 
gation likely  to  arise  upon  the  execution  sale  ordinarily  would 
result  in  delaying  the  payment  of  the  purchase-money.  If 
the  sales  were  not  in  good  faith,  they  would  be  interested  in 
the  land  discharging  the  judgment. 

It  is  not  shown  that  these  women  knew  of  the  sale  until 
after  it  was  made.  They  did  not  know  of  the  levy.  They  had 
some  personal  property  subject  to  execution  which  reasonably 
would  have  brought  several  times  as  much  money  as  was 
realized  upon  the  sale  of  the  land.  They  had  the  purchase- 
money  notes;  a  basis  of  credit  upon  which  they  could  have 
raised  the  money  to  pay  the  execution  had  they  been  called 
upon.  If  their  testimony  was  true,  that  they  sold  the  land  to 
get  means  to  pay  their  debts,  it  is  reasonable  that  they  migtvt 
have  utilized  these  notes  in  some  way  to  raise  money  to  satisfy 
the  judgment.  Execution  had  been  withheld  for  a  time  hy 
order  of  the  county  attorney.  "  He  did  not  attend  the  sale,  or 
authorize  any  one  else  to  do  so  for  the  county He  pre- 
ferred holding  the  judgment  to  involving  the  county  in  a  law- 
suit for  the  land."  The  levy  was  not  made  at  the  instance  of 
the  county  attorney,  who  controlled  the  judgment  and  the  exe- 
cution. The  deputy  sheriff  into  whose  hands  the  execution 
came  took  entire  charge  of  the  matter.  He  did  not  call  upon 
the  defendants  for  the  money  or  for  a  levy;  he  might  have 
known  of  the  existence  of  some  personal  property  subject  to 
the  execution.  He  obtained  the  description  of  the  lands  from 
the  county  records.  He  received  the  execution  July  9th,  and 
made  the  sale  August  3d.  In  all  subsequent  proceedings  the 
deputy  sheriff  followed  the  law.  The  lands  were  worth  from 
three  thousand  to  six  thousand  dollars  and  were  sold  for  ten 
dollars. 

The  inadequacy  of  the  price,  being  from  one  fifth  to  one 
third  of  one  per  cent  of  the  value  of  the  land,  is  so  great  that 
it  can  be  considered  but  nominal,  not  actual.  No  one  but  the 
purchaser  and  the  ofiBcers  to  whom  costs  were  owing  could  be 
benefited.  The  means  of  satisfying  the  judgment  were  de- 
stroyed to  defendants  and  lost  to  the  county,  so  far  as  the  pro- 
ceedings took  effect. 
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It  is  well  settled  that  "  as  to  the  failure  of  the  sheriff  to  de- 
mand a  levy  of  the  defendant  in  execution  before  proceeding 
to  sell  the  land,  the  statute  on  the  subject  is  directory,  and  that 
the  failure  to  comply  with  its  requirements  would  not  necessa- 
rily render  the  sale  void":  Odle  v.  Frost,  59  Tex.  689.  So  in 
Donnebaum  v.  Tinaley,  54  Id.  366.  "  Mere  irregularities  of  this 
sort  do  not  affect  the  title  of  the  purchaser  who  is  not  con- 
nected with  them."  This  was  in  a  case  where  there  was  no 
proof  that  the  land  did  not  sell  for  an  adequate  price,  the  value 
not  being  in  proof. 

In  Taul  V.  WrigJU,  45  Tex.  394,  is  given  the  views  of  Justice 
Moore  on  the  effect  of  irregularities  when  accompanied  by  in- 
adequacy of  price.  "  If  the  judgment  is  valid,  though  it  may 
be  impossible  to  determine  the  precise  limit  at  which  mere  in- 
adequacy in  price  alone  will  authorize  the  setting  aside  of  a 
judicial  sale,  still  it  cannot  be  denied  that  there  may  be  cases 
in  which  the  price  paid  is  so  utterly  insignificant  and  shock- 
ingly disproportionate  to  the  value  of  the  property  that  a  court 
of  equity  cannot  regard  it  as  in  conscience  any  consideration 
whatever,  and  the  mere  fact  of  attempting  to  hold  the  property 
so  purchased  will  be  held  conclusive  evidence  of  fraud.  Cer 
tainly,  when  there  is  an  enormous  inadequacy  of  price  at 
sheriff's  sale,  if  there  are  but  slight  irregularities  or  other 
circumstances  attending  it  calculated  to  prevent  the  property 
from  bringing  something  like  its  reasonable  value,  it  is  re- 
garded as  unconscientious  in  the  purchaser  to  hold  the  prop- 
erty so  purchased,  and  his  deed  will  be  canceled":  See  also 
Freeman  on  Executions,  sec.  309,  and  cases  cited. 

Where,  as  in  this  case,  there  is  a  practical  confiscation  of 
the  property  under  the  guise  of  an  execution  sale,  it  is  likely 
the  jury  would  scrutinize  the  testimony  in  an  effort  to  account 
for  the  cause  of  such  a  sacrifice.  Naturally,  before  allowing 
the  plaintiff  to  hold  the  property  without  the  payment  of  more 
than  a  nominal  consideration,  they  would,  under  the  charge, 
consider  all  the  circumstances  preceding  and  at  the  sale,  the 
fact  that  no  levy  was  pointed  out  by  the  county  attorney,  the 
haste  in  making  the  levy,  the  failure  to  demand  payment  or  a 
levy,  the  fact  that  the  defendants  in  execution  did  have  some 
personal  property  in  the  county  liable  to  seizure  (much  more 
than  enough  to  satisfy  the  costs),  the  ignorance  of  the  defend- 
ants in  execution  interested  in  the  sale  of  the  levy  and  of  the 
sale;  and  the  jury  might  reasonably  have  been  satisfied,  not- 
withstanding the  deeds  by  the  defendants  in  execution  to  their 
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brother,  that  the  gross  inadequacy  or  absence  of  more  than  a 
nominal  price  was  to  a  great  extent  occasioned  by  the  irregu- 
larities. It  may  even  be  held  that  in  such  a  case  the  party 
holding  should  show  an  exact  compliance  with  the  law;  that 
is,  not  deciding  that  the  mere  assertion  of  the  claim  is  uncon- 
scientious, we  hold  that  where  there  is  practically  no  consid- 
eration the  proceedings  must  at  least  be  regular  in  order  to 
pass  title.  The  verdict  was  upon  this  issue.  Plaintiff  recov- 
ered his  purchase-money  and  costs  of  suit,  and  the  sale  was 
annulled. 

Finding  no  error,  the  judgment  will  be  aflBrmed. 


Jurisdiction  to  Set  Aside  a  Sheriff's  Sale. — In  order  to  set  aside  a 
fiheriff's  sale  for  irregularity  or  inadequacy  of  consideration,  a  direct  proceed- 
ing should  be  instituted  for  that  purpose  in  the  court  from  which  the  execu- 
tion issued:  Miller  v.  Koertje,  70  Tex.  162;  8  Am.  St.  Rep.  587. 

Justice  of  the  Peace  Court  —  Jurisdiction  with  Respect  to  Real 
Estate.  —  Whenever  it  appears  upon  the  trial  of  a  case  before  a  justice  of 
the  peace  that  the  title  to  real  estate  is  involved,  the  action  must  be  dis- 
missed for  want  of  jurisdiction:  Edwards  v.  Cowpey;  99  N.  C.  421;  Radley  v. 
O'Leai-y,  36  Minn.  173;  compare  Lyman  v.  Stanton,  39  Kan.  443;  Lyman  v. 
Stanton,  40  Kan.  727. 

Tender.  —  As  to  the  effect  of  a  plea  of  tender,  see  extended  note  to  May- 
nahan  v.  Moore,  11  Am.  Dec.  470-491;  Davis  v.  Millaudon,  17  La.  Ann.  97; 
87  Am.  Dec.  517,  and  note.  A  plea  of  tender  is  sufiBcient,  though  the  money 
is  not  brought  into  court:  Loughborough  v.  McNeviii,  74  Cal.  250;  5  Am.  St. 
Rep.  435;  compare  Supply  Ditch  Co.  v.  Elliot,  10  Col.  327;  3  Am,  St.  Rep. 
586;  Polk  v.  Mitchell,  85  Tenn.  634. 

Execution  Sales.  —  Inadequacy  of  Consideration  as  a  ground  for  an- 
nulling an  execution  sale:  Note  to  Miller  v.  Koertge,  8  Am.  St.  Rep.  592. 
Mere  inadequacy  of  price  is  not  sufficient  to  set  aside  a  sheriff's  sale:  Gordon 
V.  O'Neil,  96  Mo.  350;  but  is  a  good  ground  for  refusing  to  confirm  a  sale: 
Branch  v.  Oriffin,  99  N.  C.  173.  But  where  there  is  a  gross  inadequacy 
of  price,  the  proceedings  of  a  sheriff  must  be  free  from  irregularities: 
Gordon  v.  O'Neil,  96  Mo.  350;  compare  Blum  v.  Rogers,  71  Tex.  668; 
although,  as  a  general  rule,  even  gross  inadequacy  of  price  alone  is  not 
sufficient  to  avoid  an  execution  sale:  Peterson  v.  Little,  74  Iowa,  223. 
While  no  test  of  adequacy  applies  to  all  cases,  courts  are  not  prone  to  refuse 
to  confirm  a  sale  for  mere  inadequacy  of  consideration,  yet  where  the  inade- 
quacy is  so  gross  as  to  amount  to  a  sacrifice  of  the  property,  no  confirmation 
can  be  had;  Coles  v.  Coles,  83  Va.  525.  In  Kansas  the  sheriff  must  sell  for  at 
least  two  thirds  of  the  appraised  value:  De  Jarnette  v.  Vomer,  40  Kan.  224. 
In  sales  of  realty  by  the  register,  the  purchaser  is  entitled  to  have  the  sales 
confirmed  when  the  price  is  measurably  adequate,  although  at  a  resale  a 
larger  sum  is  offered:  Olennon  v.  Mittentght,  86  Ala.  455. 

Abandonment  of  Homestead.  —  Removal  from  a  homestead,  and  the 
acquisition  of  a  new  home,  is  a  forfeiture  of  the  old  homestead  right:  Wright 
V.  Dunning,  46  111.  271;  92  Am.  Dec.  257;  note  to  Cabeen  v.  Mulligan,  87 
Am,  Dec.  249;  Kaes  v.  Gross,  92  Mo.  647;  1  Am.  St.  Rep.  767.     But  the  mer» 
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removal  from  a  homestead  for  even  a  period  of  six  months  does  not  operate  as 
an  abandonment  thereof:  Ritssell  v.  Speedy,  38  Minn.  303;  nor  does  the  re- 
moval of  a  husband  and  his  wife  from  premises  occupied  as  a  homestead  after 
a  conveyance  by  the  husband,  the  wife  not  having  joined  in  the  deed,  operate 
to  defeat  the  wife's  homestead  right,  provided  no  new  homestead  is  acquired 
after  their  removal:  CoUins  v.  Boyett,  87  Tenn.  334. 


Dixon  v.  Sanderson. 

[72  Texas,  359.] 

LoTTBRT  Prize  Drawn  by  Wife,  Community  Property  when.  —  A  prize 
drawn  on  a  lottery  ticket  bought  by  a  wife  with  her  separate  money  is 
not  acquired  by  gift,  devise,  or  descent,  and  is  not  therefore  her  sepa- 
rate property,  but  the  connnon  property  of  the  husband  and  wife. 

Gift  by  Husband  to  Wife  of  Lottery  Prize,  Validity  of. — If  at  the 
time  a  wife  purchases  a  lottery  ticket  her  husband  agrees  that  whatever 
prize  may  be  drawn  thereon  shall  be  her  separate  property,  and  the 
money,  when  drawn,  is  placed  in  bank  in  her  name  as  her  separate  prop- 
erty, these  facts,  as  between  the  husband  and  wife,  are  sufficient  to  con- 
stitute the  money  her  separate  propertj'.  But  to  sustain  the  validity  of 
such  gift  as  against  creditors  of  the  husband,  the  wife  must  show  that, 
at  the  time  of  the  transaction,  he  had  ample  means  readily  and  con- 
veniently accessible  to  his  creditors,  and  to  the  ordinary  process  used  in 
the  collection  of  debts;  otherwise  the  conveyance  to  her  will  be  held 
fraudulent  as  against  his  creditors. 

Practice.  —  The  uncontradicted  testimony  of  both  husband  and  wife,  that 
at  the  time  he  made  a  gift  to  her  he  had  ample  means  to  pay  all  his 
debts,  is  sufficient  to  sustain  the  validity  of  the  gift.  And  where  this 
testimony  is  taken  by  deposition,  and  no  effort  is  made  by  the  opposite 
party  to  ascertain  by  cross-examination  what  property  besides  that  given 
by  the  husband  to  the  wife  remained  in  bis  hands  after  the  gift,  and 
they  apply  for  a  postponement  of  the  trial  to  enable  them  to  be  present 
at  the  trial  and  testify  more  fully  than  they  had  done  in  the  depositions, 
but  their  application  is  refused  upon  the  objection  of  the  opposite  party, 
the  latter  cannot  complain  if  full  effect  be  given  to  such  uncoutroverted 
testimony. 

Suit  to  enjoin  a  Bale  under  execution.  The  opinion  states 
the  case. 

Coombes  and  Gano,  and  M.  B.  Templeton,  for  the  appellants. 

Stayton,  C.  J.  This  is  a  suit  brought  by  Mrs.  Dixon  to  en- 
join the  sale  of  a  house  and  lots  under  an  execution  issued 
against  her  husband.  She  claims,  and  the  evidence  is  Bufl&- 
cieut  to  show,  that  some  time  during  her  coverture,  with  one 
dollar  which  she  had  before  her  marriage,  she  bought  a  ticket 
in  the  Louisiana  State  Lottery,  on  which  a  prize  of  fifteen 
thousand  dollars  was  drawn,  and  that  with  a  part  of  this  the 
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lots  in  controversy  were  bought,  and  the  improvements  thereon 
made« 

It  is  further  shown  that  the  husband  agreed  at  the  time  the 
lottery  ticket  was  bought  that  whatever  prize  might  be  received 
on  it  should  be  the  separate  property  of  the  wife;  and  that  the 
money  so  drawn  and  property  bought  with  it  as  between  the 
husband  and  wife  have  been  treated  as  her  separate  estate. 

The  lots  were  bought  on  June  13,  1883,  and  it  is  not  made 
to  appear  how  long  before  that  time  the  prize  was  received.  It 
was  proved  that  there  were  six  judgments  rendered  against 
the  husband  in  1879,  aggregating  about  two  thousand  five  hun- 
dred dollars,  and  that  these  were  settled  by  compromise  in 
October,  1883. 

The  husband  became  indebted  to  appellee  in  1877  in  the  sum 
of  two  hundred  dollars,  for  which  note  was  given  due  one  year 
after  date.  This  note,  after  the  expiration  of  nearly  five  years, 
was  unpaid,  when  the  husband  renewed  it  by  another  note, 
which  was  never  paid,  but  on  which  appellee  secured  judg- 
ment on  April  22,  1885.  Under  this  judgment  an  execution 
issued,  and  was  levied  on  the  property  in  controversy.  The 
purpose  of  this  suit  is  to  restrain  a  sale  under  this  levy. 

Four  witnesses  who  lived  in  the  town  of  Ennis,  where  the 
property  seems  to  be  situated,  and  where  Dixon  seems  for- 
merly to  have  lived,  testified  that  they  had  known  him  since 
1875,  and  that  he  was  then  in  mercantile  business  with  an- 
other person,  and  failed  in  the  year  1879,  since  when  he  has 
been  generally  considered  insolvent,  and  without  any  property 
subject  to  execution. 

These  witnesses,  however,  stated  that  they  did  not  know  of 
their  own  knowledge  that  Dixon  had  not  property  in  Dallas 
County  at  all  times  subject  to  execution. 

Dixon  and  wife  both  testified  that  at  the  time  the  property 
in  controversy  was  bought  he  had  ample  means  to  pay  all  his 
debts,  but  neither  of  them  state  in  what  the  means  consisted, 
and  it  appears  that  the  money  received  as  a  prize  was  placed 
on  deposit  in  a  bank  in  New  Orleans  in  the  name  of  Mrs. 
Dixon. 

On  the  case  thus  made  the  court  below  dissolved  the  injunc- 
tion, and  rendered  a  judgment  for  the  defendant. 

If  the  money  with  which  the  lots  were  bought  was  the 
separate  property  of  Mrs.  Dixon  otherwise  than  through  gift 
from  her  husband,  there  can  be  no  question  of  her  right  to  an 
injunction,  for  the  deed  upon  its  face  does  not  show  it  to  be 
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other  than  community  property,  and  a  sale  under  execution 
would  cloud  her  title. 

It  is  insisted  that  the  money  received  as  a  prize  became  the 
separate  property  of  Mrs.  Dixon  by  reason  of  the  fact  that  the 
lottery  ticket  on  which  it  was  drawn  was  bought  with  money 
owned  by  her  in  her  separate  right.  The  statute  declares  that 
"all  property  acquired  by  either  husband  or  wife  during  mar- 
riage, except  that  which  is  acquired  by  gift,  devise,  or  descent, 
shall  be  deemed  the  common  property  of  the  husband  and 
wife":  R.  S.,  sec.  2852. 

That  the  prize  came  not  by  gift,  devise,  or  descent  is  too 
clear.  It  came  as  the  fortuitous  result  of  a  contract  based  on 
valuable  consideration  paid,  and  is  but  the  profit  on  a  return 
which,  like  other  profit  not  resulting  from  the  increased  value 
of  a  thing  bought  with  the  separate  means  of  one  party  to  the 
marital  union,  becomes  the  common  property  of  the  husband 
and  wife. 

Property  purchased  with  money  the  separate  property  of 
husband  or  wife,  or  taken  in  excliange  for  the  separate  prop- 
erty of  either,  becomes  the  separate  property  of  the  person 
whose  money  purchases  or  whose  property  is  given  in  ex- 
change, in  the  absence  of  some  agreement,  express  or  implied, 
to  the  contrary;  and  if  the  thing  purchased  or  taken  in  ex- 
change increases  in  value,  this  necessarily  inures  to  the  benefit 
of  its  owner. 

Such  a  state  of  fact,  however,  is  not  before  us;  and  we  are 
are  constrained  to  hold  that  all  profit  realized  on  purchase  of 
the  lottery  ticket  became  community  property. 

As  between  the  husband  and  wife,  the  facts  are  sufficient 
to  show  that  the  money  received  through  the  lottery  ticket 
became  the  property  of  the  latter  through  the  gift  of  the 
husband,  and  the  inquiry  arises,  whether  he  was  in  condition 
lawfully  to  divert  so  much  of  the  common  property,  and  thus 
place  it  beyond  the  reach  of  his  creditors. 

If  the  husband  had  ample  means  remaining  within  the 
reach  of  his  creditors  at  the  time  he  made  the  gift  to  satisfy 
all  their  claims,  then  the  gift  to  his  wife  was  not  fraudulent, 
and  ought  to  be  sustained. 

There  is  evidence  tending  to  show  that  he  was  considered 
insolvent,  but  there  was  no  witness  who  was  able  to  say  that 
he  may  not  have  had,  at  all  times  in  an  adjoining  county, 
property  subject  to  execution  sufficient  to  pay  his  debts. 

So  far  as  shown,  he  seems  to  have  paid  all  his  debts  except 
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that  due  appellee,  which  on  April  22,  1885,  amounted  to  less 
than  $325. 

The  uncontradicted  evidence  of  both  husband  and  wife  is, 
that  when  she  bought  the  property  in  controversy  he  had 
ample  means  to  pay  all  his  debts. 

The  voluntary  conveyance  of  property  by  one  indebted  is 
evidence  of  fraudulent  intent,  and  the  burden  of  showing  that 
this  did  not  exist  rests  upon  the  donor.  This  may  be  shown 
by  proof  of  the  fact  that  the  debtor,  at  the  time  of  the  con- 
veyance, had  ample  means  remaining  to  discharge  all  his 
pecuniary  liabilities  then  existing. 

If  a  donor  at  the  time  of  making  a  gift  be  insolvent,  his  con- 
veyance is  void,  for  its  necessary  effect  is  to  hinder,  delay,  or 
defraud  creditors;  but  the  mere  fact  of  indebtedness  alone  is 
not  sufficient  to  render  a  voluntary  conveyance  void.  If,  how- 
ever, looking  to  the  magnitude  of  the  gift,  the  amount  of 
indebtedness  existing,  and  the  value  and  character  of  the 
property  left  to  the  donor  after  making  the  gift,  it  does  not 
appear  that  the  assets  remaining  in  the  hands  of  the  donor 
were  ample  to  satisfy  all  his  debts,  then  the  voluntary  convey- 
ance ought  to  be  held  fraudulent.  It  should  appear,  also,  that 
the  property  remaining  in  the  hands  of  the  donor,  even  if  suffi- 
cient to  discharge  all  his  debts,  was  such  as  was  readily  and 
conveniently  accessible  to  his  creditors  and  the  ordinary 
process  used  in  the  collection  of  debts,  or  a  voluntary  convey- 
ance ought  to  be  held  fraudulent. 

In  the  case  before  us,  the  evidence  of  Dixon  and  wife  was 
taken  by  deposition,  and  there  seems  to  have  been  no  effort 
made  to  ascertain  by  cross-examination  what  property  besides 
that  given  by  the  husband  to  the  wife  remained  in  his  hands 
after  the  gift. 

Under  this  state  of  fact  more  weight  ought  to  be  given  to  the 
general  statement  that  the  husband  had  ample  means  to  pay 
his  debts  than  would  be  given  to  such  statements  when  inquiry 
had  been  made  as  to  what  property  he  possessed,  and  there 
was  a  failure  to  show  this. 

It  appears  from  a  bill  of  exceptions  that  there  was  some 
misunderstanding  as  to  the  time  when  the  cause  would  be 
called  for  trial,  and  that  when  called  an  application  was  made 
for  a  postponement  of  the  trial  in  order  that  the  plaintiff  and 
her  husband  might  be  present  and  testify  more  fully  than  had 
they  in  the  depositions  which  were  taken  before  the  amended 
petition  on  which  the  cause  was  tried  was  filed. 
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This  evidences  the  fact  that  there  was  no  indisposition  to 
etate  every  fact  on  which  the  right  of  the  parties  might  depend, 
and  tends  to  show  a  desire  to  develop  the  facts  more  fully  than 
had  been  done  in  the  depositions. 

This  opportunity  having  been  refused  on  the  objection  of 
appellee,  we  are  of  opinion  that  he  ought  not  to  complain  if 
full  effect  be  given  to  the  uncontroverted  statements  made  by 
plaintiff  and  her  husband  which,  so  considered,  were  such  as 
to  entitle  plaintiff  to  a  judgment. 

The  judgment  of  the  court  below  will  be  reversed,  but  as 
there  is  reason  to  believe  that  the  case  has  not  been  devel- 
oped as  it  may  be,  the  cause  will  be  remanded. 

It  is  so  ordered. 


Community  Property.  —  The  presumption  attending  the  possession  of 
property  by  either  spouse  is  that  it  belongs  to  the  community:  Morris  v. 
Hastings,  70  Tex.  26;  8  Am.  St.  Rep.  570,  and  note  574;  compare  People  v. 
Swalm,  80  Cal.  46;  ante,  p.  96,  and  note  100;  /n  re  Bauer,  79  Cal.  304. 

Property  Conveyed  to  a  Wife,  when  subject  to  the  satisfaction  of  the 
husband's  debts:  Driggs  v.  Norwood,  50  Ark.  42;  7  Am.  St.  Rep.  78,  and 
note  83. 

Burden  of  Proof  in  Cases  of  Fraud:  Note  to  Brovm  v.  Mitchell,  11 
Am.  St.  Rep.  758. 

Husband  and  Wife.  — Gift  from  husband  to  his  wife  will,  in  many  cases;, 
be  upheld  in  equity,  and  the  same  result  follows  a  gift  to  the  wife  from  a 
third  person,  where  the  husband  assents  and  treats  the  property  as  belong- 
ing exclusively  to  the  wife:  Botts  v.  Gooch,  97  Mo.  88;  10  Am.  St.  Rep.  286; 
Battle  V.  Mayo,  102  N.  C.  413;  Richardson  v.  Hutchins,  68  Tex.  81.  A  gift 
from  a  husband  to  his  wife  must  be  construed  to  be  for  her  separate  use: 
Dagger  v.  Bugger,  84  Va.  130;  Miller  v.  Miller,  17  Or.  423;  Bolman  v.  Over- 
all, 86  Ala.  168. 

Voluntary  Deeds,  Gifts,  etc.,  are  Void  as  to  existmg  creditors,  but 
not  as  to  subsequent  creditors,  unless  actually  fraudulent:  Witz  v.  Oshurn, 
83  Va.  227. 


East    Line    and   Red  Kiver  Railway  Company 
V.  Culberson. 

[72  Texas,  375.1 
Railway  Company  not  Liable  to  Employee  of  its  Le.ssee  for  Injuries 
Resulting  from  Laiter's  Negligence.  — A  railway  company  which  has 
leased  its  road  to  another  company  is  not  liable  to  an  employee  of  the 
lessee  company  for  an  injury  resulting  from  its  negligence.  It  is,  there- 
fore, error  to  exclude  testimony  offered  by  a  railway  company  defendant 
in  an  action  against  it  to  recover  damages  for  the  death  of  an  employee, 
that,  at  the  time  of  the  accident,  the  railroad  was  not  operated  or  con- 
tcolled  by  the  defendant  company,  and  that  the  deceased  was  not  in  its 
service. 
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Amendment  Adding  New  Party  as  to  Whom  Action  is  Barred.  — 
Where  a  judgment  is  reversed  and  the  cause  remanded  because  a  per- 
son who  should  have  been  made  a  party  plaintiff  was  not  made  a  party, 
and  after  the  action  is  barred  as  to  such  person  he  ia  made  a  party 
plaintiff  by  amending  the  petition,  and  the  defendant  then  demurs  to 
the  amended  petition  on  the  ground  that  the  action  is  barred  by  the 
statute  of  limitations,  the  demurrer  should  be  sustained  as  to  the  new 
party;  but  the  making  of  the  new  party  does  not  set  up  a  new  cause  of 
action,  and  the  defendant,  having  pleaded  the  statute  as  to  such  new 
party,  can  no  longer  complain  that  he  is  not  a  party. 

Bill  of  Exceptions  in  Record  cannot  be  Corrected  in  Supreme 
Ck)URT  AFTER  Cause  IS  SUBMITTED.  —  If,  by  any  undue  practice,  the 
signature  of  the  trial  judge  is  procured  to  a  bill  of  exceptions  which  he 
did  not  understand,  and  did  not  intend  to  sign,  the  trial  court  may, 
upon  motion,  even  after  adjournment  for  the  term,  and  after  the  per- 
fecting of  an  appeal  to  the  supreme  court,  strike  it  from  the  record;  and 
if  the  amendment  be  made  after  the  transcript  has  been  filed  in  the 
supreme  court,  the  record  may  be  corrected  in  the  latter  court  by  a 
suggestion  of  its  diminution  and  a  motion  for  a  certioran;  but  it  cannot 
be  corrected  in  the  supreme  court  in  the  first  instance,  especially  after 
the  cause  has  been  submitted. 

Action  to  recover  for  injuries  causing  death.  The  opinion 
states  the  case. 

Todd  and  Hudgins,  for  the  appellant. 

Moore  and  Hart^  Sheppard  and  Thompson^  and  J.  M.  Pouns, 
for  the  appellee. 

Gaines,  A.  J.  W.  A.  Culberson,  while  operating  a  train 
upon  the  road  of  the  appellant  company  as  conductor,  lost  his 
life  in  endeavoring  to  make  a  coupling  between  the  engine 
under  his  control  and  a  train  in  its  front.  The  appellee,  who 
was  his  wife,  brought  this  suit  on  behalf  of  herself  and  other 
beneficiaries  to  recover  damages  under  the  statute  for  the 
injury.  She  alleged  that  the  accident  resulted  from  a  defect 
in  the  engine,  and  the  incompetence  and  carelessness  of  the 
engineer. 

During  the  progress  of  the  trial  the  defendant  oflfered  to 
prove  by  a  witness  that  at  the  time  of  the  accident  the  road 
was  not  operated  or  controlled  by  the  defendant  company,  and 
that  the  deceased  was  not  in  its  service  at  the  time,  but  was 
in  the  employment  and  acting  for  the  Missouri,  Kansas,  and 
Texas  Railway  Company,  another  corporation.  Upon  objec- 
tion to  this  testimony  by  the  plaintifif,  it  was  excluded  by  the 
court. 

There  is  a  plea  in  abatement  in  the  record,  which  sets  up 
that  the  road  of  the  defendant  company  was  leased  to  the 
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Missouri,  Kansas,  and  Texas  Railroad  Company  by  autbority 
of  law;  but  it  was  neitber  sworn  to  nor  insisted  upon  at  the 
trial,  and  it  must  be  considered  as  waived.  If,  bowever,  tbe 
facts  justified  tbe  conclusion,  it  was  competent  for  defendant 
to  sbow  under  its  general  denial  tbat  although  tbe  injury  was 
received  upon  its  road  and  was  actionable,  another  company 
was  responsible  for  such  injury,  and  that  it  was  not  liable. 
Did  tbe  evidence  offered  tend  to  show  this?  Tbe  defendant 
did  not  offer  in  connection  with  its  other  testimony  to  prove 
tbat  the  Missouri,  Kansas,  and  Texas  company  was  operating 
and  controlling  its  road  by  authority  of  any  statute,  and  we 
think  the  question  must  be  treated  as  if  no  such  authority 
existed. 

We  have,  then,  tbe  question  of  the  right  of  a  servant  of  a 
railway  company  operating  without  authority  of  statute  a  road 
belonging  to  another  corporation  to  recover  of  the  owner  dam- 
ages for  personal  injuries  resulting  to  him  in  the  course  of  bia 
employment  through  the  negligence  of  his  employer  or  of  its 
officers  or  agents.  This  is  a  new  question  in  this  court,  and 
one  upon  which  we  have  found  no  direct  authority  which  is  at 
all  satisfactory. 

This  court  has  held  that  a  railroad  company  cannot  without 
statutory  authority  lease  its  road  to  another  so  as  to  absolve 
itself  of  its  duties  to  tbe  public,  and  tbat  when  such  lease  is 
made  tbe  lessor  is  liable  for  an  injury  to  a  passenger  resulting 
from  tbe  negligence  of  the  lessee:  International  etc.  R.  R.  Co. 
v.  Underwood,  67  Tex.  589;  East  Line  etc.  R'y  Co.  v.  Rushing, 
69  Id.  806,  We  have  also  held  that  in  case  of  an  unlawful 
lease  or  sale  the  lessor  or  vendor  is  liable  to  a  shipper  for  tbe 
failure  of  tbe  company  operating  the  road  to  furnish  trans- 
portation upon  his  demand:  Cent.  &  M.  R.  R.  Co.\.  Morris,  6S 
Id.  49. 

There  have  been  numerous  decisions  in  other  states  holding 
tbe  lessor  liable,  when  the  lease  is  unauthorized,  for  injuries  to 
live-stock  and  to  persons  crossing  the  track  caused  by  the 
negligence  of  its  lessees.  So  that  it  may  now  be  considered 
the  accepted  and  settled  doctrine  that  in  all  cases  where  one 
railroad  company  is  operating  trains  upon  the  road  of  another 
without  authority  of  law,  tbe  owner  of  the  road  remains  re- 
sponsible for  tbe  discharge  of  its  duties  to  the  public,  and 
becomes  liable  for  injuries  resulting  from  the  lessees'  failure 
to  perform  their  duties.  The  lessor,  by  accepting  its  charter, 
assumes  tbe  obligation  to  carry  passengers  safely  over  its  line. 
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If  it  intrusts  that  duty  to  another  company,  and  a  passenger 
is  injured,  it  is  responsible.  It  binds  itself  to  carry  all  freight 
offered  to  it  and  to  deliver  it  safely.  Should  its  lessee  fail  to  do 
this,  it  is  liable.  It  assumes  to  operate  its  road  safely  and 
carefully,  so  as  not  negligently  to  destroy  or  damage  property, 
and  not  to  injure  persons  who  have  the  right  to  pass  on  or  near 
the  track.  Should  its  lessee  negligently  do  damage  to  prop- 
erty, or  inflict  personal  injuries  upon  wayfarers  crossing  the 
road,  this  is  a  failure  of  duty  on  its  part,  and  it  is  responsible 
for  the  wrong.  But  the  duties  which  are  owed  by  a  railroad 
company  to  its  servant  are  not  duties  owed  to  him  in  common 
with  the  public,  but  grow  out  of  the  contract  of  service.  He 
assumes  the  relation  of  servant  to  his  employer  voluntarily, 
and  out  of  it  arises  the  reciprocal  obligations  from  one  to  the 
other. 

It  seems  to  us  that  the  relation  of  the  servant  of  the  com- 
pany operating  the  road  to  the  owner  is  very  different  from 
his  relation  to  his  employer,  and  that  the  relation  of  the  owner 
of  the  road  to  him  is  different  from  its  relation  to  the  general 
public.  His  contract  is  not  with  the  company  owning  the 
road;  and  it  may  be  asked,  Does  the  latter  owe  him  the  duty  of 
a  master  to  his  servant,  or  guarantee  that  the  master  with 
whom  he  has  voluntarily  contracted  will  perform  its  obliga- 
tion to  him?  It  may  be  that  if  the  injury  had  occurred  by 
reason  of  a  defect  in  the  road-bed  or  track,  and  not  by  reason 
of  a  defect  in  the  engine,  the  company  charged  with  the  duty 
of  keeping  up  the  road  would  be  liable.  But  if  it  were  true 
that  the  injury  was  caused  entirely  by  another  company  oper- 
ating the  owner's  road,  and  was  inflicted  upon  one  of  its  own 
employees  by  reason  of  a  defect  in  machinery  entirely  under  its 
control,  it  is  difficult  to  see  upon  what  principle  of  policy  or 
justice  the  lessor  should  be  held  liable  merely  because  it  owned 
the  road. 

In  the  case  proposed  to  be  made  by  the  evidence  offered,  it 
seems  to  us  that  the  liability  of  the  deceased's  employer  would 
have  been  precisely  the  same  on  the  defendant's  road  as  if  the 
train  had  been  running  upon  its  own  at  the  time  of  the  acci- 
dent. The  act  of  the  Missouri,  Kansas,  and  Texas  company 
in  operating  the  road  without  a  license  from  the  legislature,  if 
such  was  the  fact,  was  merely  illegal  in  the  sense  that  it  was 
unauthorized,  and  the  object  in  holding  a  lessor  responsible  in 
such  a  case  is  certainly  not  to  impose  a  mulct  or  fine. by  way 
of  punishment.     The  reason  for  the  rule  is  the  protection  of 
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the  public  who  need  the  protection.  The  passenger  and  the 
shipper  of  goods  have  no  option,  but  must  avail  themselves  of 
the  services  of  the  lessees,  whether  the  lease  is  authorized  or 
not.  The  law  will  not  permit  the  owner  of  the  road  to  shirk 
its  duty  to  them  by  turning  over  its  road  to  another  company. 
Nor  will  it  permit  it  to  deny  its  liability  when  it  has  allowed 
such  other  company,  without  authority  of  law,  negligently  to 
injure  wayfarers  over  the  track  or  property  along  the  line. 
There  is  no  privity  betwem  the  persons  injured  in  such  case 
and  the  operating  company.  It  is  not  so  with  an  employee 
who  voluntarily  enters  the  service  of  the  latter  company  with 
a  knowledge  of  the  facts,  and  participates  knowingly  in  the 
wrong,  if  wrong  it  be. 

Where,  in  similar  cases,  a  recovery  has  been  permitted 
against  a  leesor,  it  has  usually  been  allowed  upon  various 
considerations  of  public  policy:  1.  Because  the  franchises 
granted  are  in  the  nature  of  a  personal  trust,  and  sound 
policy  demands,  so  far  as  the  general  public  is  concerned, 
that  the  corporation  receiving  the  grant  should  be  held  re- 
sponsible for  the  proper  execution  of  the  powers  granted;  and 
2.  For  the  reason  that  to  deny  the  liability  of  the  lessor 
would  enable  a  railroad  to  shirk  its  responsibility  and  to  in- 
jure the  public  by  placing  its  property  under  the  control  of 
irresponsible  parties;  and  3.  Because  a  person  who  had  re- 
ceived an  injury  at  the  hands  of  the  operating  company,  and 
was  ignorant  of  the  relations  between  that  company  and  the 
owner  of  the  road,  might  be  at  a  loss  to  determine  against 
which  to  bring  his  action,  and  thereby  placed  at  a  disadvan- 
tage in  seeking  a  redress  of  his  wrongs.  None  of  these  rea- 
sons  apply  in  the  case  of  the  servant  of  a  lessee  who  is  injured 
through  the  neglect  of  his  employer.  He  needs  no  protection 
as  one  of  the  general  public,  because  he  can  enter  the  service 
or  not,  as  he  chooses.  He  is  under  no  compulsion  to  take 
employment  from  an  irresponsible  company,  and  he  cer- 
tainly knows  whom  to  sue  for  a  wrong  inflicted  through  his 
employers'  neglect;  for  the  latter  is  certainly  liable  to  him  in 
such  a  case.  The  reason  of  the  rule  which  holds  the  lessor 
liable  fails  in  case  of  an  employee  of  the  lessee,  and  we  think 
that  to  follow  it  in  a  case  like  this  would  be  to  give  it  an  arbi- 
trary and  not  a  reasonable  application. 

We  conclude  that  the  court  erred  in  excluding  the  testi- 
mony, and  for  this  error  the  judgment  must  be  reversed. 

We  do  not  know  what  the  evidence   may  disclose   upon 
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another  trial  as  to  the  relations  of  defendant  corporation  and 
the  Missouri,  Kansas  and  Texas  company,  and  it  would  he 
futile  to  attempt  to  anticipate  the  questions  that  may  arise. 
We  merely  hold  now  that  the  evidence  offered  and  excluded 
tended  prima  facie  to  show  that  the  defendant  was  not  liable 
for  the  alleged  injury. 

This  case  was  reversed  upon  a  former  appeal,  because  it 
was  then  held  that  the  mother  of  the  deceased  should  have 
been  made  a  party  as  an  active  plaintiff,  or  as  a  beneficiary 
of  the  recovery.  Since  the  remand  of  the  cause,  the  petition 
has  been  so  amended  as  to  bring  the  suit  as  well  for  her  bene- 
fit as  for  that  of  the  plaintiff  and  the  children  of  the  deceased. 
To  the  amendment  petition,  which  was  filed  more  than  twelve 
months  after  the  death  of  the  deceased,  an  exception  was 
interposed  upon  the  ground  that  the  cause  of  action  was 
barred  by  the  statute  of  limitations.  As  to  the  plaintiff  and 
the  original  beneficiaries,  the  exception  was  not  well  taken. 
The  making  a  new  party  did  not  set  up  a  new  cause  of  action. 
The  exception  should,  however,  have  been  sustained  as  to 
the  mother  of  the  deceased.  The  action  was  neither  brought 
by  her  nor  for  her  benefit  until  twelve  months  had  elapsed 
from  the  time  her  son  died.  The  suit  in  behalf  of  the  other 
beneficiaries  did  not  stop  the  running  of  the  statute  against 
her;  but  defendant,  having  pleaded  the  statute  against  her, 
can  no  longer  complain  that  she  is  not  a  party  to  the  action. 

We  think  the  other  questions  raised  by  the  appeal,  except 
in  so  far  as  the  suflBciency  of  the  evidence  to  sustain  a  recov- 
ery is  concerned,  is  not  likely  to  arise  upon  another  trial. 
Since  the  cause  will  be  remanded,  the  evidence  will  not  be 
discussed. 

For  the  errors  pointed  out,  the  judgment  is  reversed,  and 
the  cause  remanded. 

In  response  to  a  petition  for  a  rehearing,  the  following 
opinion  of  the  court  was  delivered:  — 

Gaines,  A.  J.  This  is  a  motion  for  a  rehearing,  and  is  ac- 
companied by  affidavits  which  are  intended  to  impeach  a  bill 
of  exceptions  found  in  the  record.  This  bill  shows  the  ruling  of 
the  court  which  in  the  opinion  formerly  delivered  was  held  to 
be  reversible  error.  The  afiidavits  tend  to  show  that  the  bill 
was  improperly  allowed  and  signed  by  the  trial  judge.  It  is 
not  denied  that  it  was  allowed,  signed,  and  filed  as  a  part  of 
the  record  during  term  time. 
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We  are  of  opinion  that  the  record  cannot  be  attacked  in 
this  way.  If  by  any  undue  practice  the  signature  of  the  trial 
judge  should  be  procured  to  a  bill  of  exceptions  which  he  did 
not  understand,  and  which  he  did  not  intend  to  sign,  we  think 
it  would  be  competent  for  the  court  in  which  the  trial  was 
had,  upon  a  motion  made  for  that  purpose,  to  strike  it  from 
the  record.  This  might  be  done,  even  after  the  adjournment 
for  the  term,  and  after  an  appeal  had  been  perfected  to  this 
court.  The  trial  court  has  the  power  in  a  proper  proceeding 
and  upon  proper  proof  so  to  amend  its  records  as  to  make 
them  speak  the  truth,  even  after  the  jurisdiction  has  attached 
in  the  appellate  court.  If  the  amendment  be  made  after  the 
transcript  has  been  filed  in  the  supreme  court,  the  record  may 
be  corrected  in  the  latter  court  by  a  suggestion  of  its  diminu- 
tion and  a  motion  for  a  certiorari.  It  cannot  be  corrected  here 
in  the  first  instance,  and  especially  after  the  cause  has  been 
submitted.  Besides,  the  affidavit  of  the  trial  judge  which 
accompanies  this  motion  shows  that  at  the  time  he  signed  the 
bill  of  exceptions  he  knew  its  contents.  If  we  could  disregard 
the  bill,  the  motion  for  a  rehearing  should  be  granted;  but  we 
are  of  opinion  that  it  must  be  treated  as  a  proper  part  of  the 
record  in  the  case. 

The  question  upon  which  the  judgment  in  this  case  was 
reversed  was  not  very  fully  discussed  in  the  original  briefs  of 
counsel,  and  we  have  therefore  deemed  it  proper  to  give  it  a 
careful  reconsideration.  The  argument  of  appellee  in  support 
of  the  motion  contains  a  very  full  citation  of  authorities,  which 
have  been  carefully  examined,  but  which  have  not  changed 
our  former  opinion.  We  think  a  review  of  the  cases  cited  will 
show  that  none  of  them  are  inconsistent  with  our  views  as 
formerly  expressed. 

Houston  etc.  R.  R.  Co.  v.  Header,  50  Tex.  85,  was  a  case  in 
iwrhich  the  railroad  company  was  held  liable  to  the  owner  of 
land  for  the  trespass  of  its  contractors  in  entering  upon  his 
premises  and  constructing  its  road  without  having  first  con- 
demned the  right  of  way.  The  principle  decided  is,  that  the 
act  which  the  contractors  were  employed  to  perform  being 
unlawful,  so  far  as  the  land-owner  whose  land  had  not  been 
condemned  was  concerned,  the  company  could  not  escape  its 
liability  by  showing  that  the  persons  who  committed  the  tres- 
pass were  independent  contractors  to  perform  the  work.  The 
principle  does  not  apply  to  the  question  presented  in  this  case. 

In   Missouri  etc.  R'y  Co.  v.  Watts^  63  Tex.  549,  it  is  said 
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that  the  appellee  being  the  servant  of  the  Missouri,  Kansas,  and 
Texas  Railroad  Company,  which  had  leased  and  was  operat- 
ing the  road  of  the  International  and  Great  Northern  Railroad 
Company,  the  latter  company  would  not  be  responsible  to  him 
for  the  negligence  of  the  former,  provided  the  lease  was  author- 
ized by  law.  It  is  not  decided  that  the  lessor  would  have 
been  responsible  if  the  lease  had  not  been  authorized. 

In  West  V.  St.  Louis  etc.  R.  R.  Co.,  63  111.  545,  it  was  held  that 
the  company  was  not  liable  to  the  servants  of  its  contractors 
for  an  injury  received  through  the  contractors'  negligence. 

In  Sawyer  v.  Rutland  etc.  R.  R.  Co.,  27  Vt.  370,  the  defend- 
ant company  had  made  a  contract  with  another  company  by 
which  the  latter  had  the  privilege  of  running  its  trains  on  the 
former's  road.  It  was  the  duty  of  the  defendant  to  keep  a 
certain  switch  on  its  road  in  order.  Through  the  negligence 
of  its  servant,  the  switch  was  misplaced,  and  a  locomotive  of 
the  other  company  derailed,  the  derailment  resulting  in  an 
injury  to  the  plaintiff,  who  was  a  servant  of  the  latter  company 
on  duty  upon  the  locomotive  at  the  time  of  the  accident. 
There  the  injury  was  the  direct  result  of  the  negligence  of  the 
servant  of  the  owner  of  the  road,  and  the  plaintifif  was  held 
entitled  to  recover.  If,  as  seems  to  be  contended  in  the  present 
case,  he  was  to  be  considered  the  servant  not  only  of  the  com- 
pany who  employed  him,  but  also  of  the  owner  of  the  road, 
then  he  would  have  been  the  fellow-servant  of  the  switchman 
who  caused  the  injury,  and  he  could  not  have  recovered. 

The  case  of  Merrill  v.  R.  R.  Co.,  54  Vt.  200,  virtually  re- 
affirms Sawyer  v.  R.  R.  Co.,  supra.  There  it  seems  that  the 
defendant  company  was  running  on  a  portion  of  the  road  of 
another  company  and  that  this  arrangement  was  authorized 
by  law.  It  is  apparent  that  the  decision  does  not  apply  to  the 
case  now  before  us. 

Another  case  cited  is  Nugent  v.  Boston  etc.  R.  R.  Co.,  80  Me. 
62;  6  Am.  St.  Rep.  151.  There  it  is  held  that  "a  railroad  cor- 
poration over  a  section  of  whose  track  another  company  by 
virtue  of  a  contract  runs  its  trains  is  liable  in  tort  to  the  lat- 
ter's  brakeman  who,  while  in  the  due  performance  of  his  duty 
on  his  employer's  train,  receives  a  personal  injury  solely  by 
reason  of  the  negligent  construction  of  the  former's  station- 
house."  There  the  injury  complained  of  resulted  directly 
from  the  negligence  of  the  company  owning  the  road.  It  was 
decided  that  they  were  charged  with  the  duty  of  keeping  their 
road  in  a  safe  condition  for  the  operation  of  trains,  and  that 
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they  were  liable  to  the  employee  of  the  operating  company  for 
an  injury  resulting  from  a  failure  to  perform  this  duty. 

In  Washington  etc.  R.  R.  Co.  v.  Brown,  17  Wall.  445,  the  les- 
sor company  was  held  responsible  to  a  passenger  on  a  train  of 
a  lessee  who  was  improperly  expelled  from  a  car  by  a  servant 
of  the  latter.  The  liability  of  the  owner  of  the  road  to  pas- 
sengers on  the  operating  company's  train  was  recognized  in 
the  former  opinion. 

Freeman  v  Minneapolis  etc.  R'y  Co.,  28  Minn.  442,  seems  to 
have  been  an  action  by  a  wayfarer  for  an  injury  received  from 
the  railroad  train  at  a  public  crossing. 

Aycock  V.  Raleigh  etc.  R.  R.  Co.,  89  N.  C.  321,  was  an  action 
by  the  owner  of  land  for  damage  caused  to  his  timber  by  fire 
communicated  by  sparks  from  a  passing  engine. 

Balsey  v.  St.  Louis  etc.  R'y  Co.,  119  111.  68,  59  Am.  Rep. 
784,  involves  the  same  principle  as  the  case  last  cited. 

Nelson  v.  Vermont  etc.  Railroad  Co.,  26  Vt.  717,  62  Am.  Dec. 
614,  was  a  suit  against  a  corporation  owning  a  railroad  for  a 
cow  run  over  and  killed  by  train  of  its  lessee. 

The  liability  which  was  held  to  exist  in  each  of  the  five 
cases  last  named  is  distinctly  recognized  in  the  former  opinion 
in  the  case  before  us. 

The  case  of  Sellars  v.  R.  R.  Co.,  25  Am.  &  Eng.  R.  R. 
Cas.  451,  was  brought  by  the  administrator  of  a  servant  of 
the  defendant  company  directly  against  the  company  which 
employed  him  for  injuries  which  resulted  in  his  death.  It 
throws  no  light  upon  the  present  case. 

There  are  a  few  other  cases  cited  in  the  arguments  of  coun- 
sel, but  they  are  upon  the  same  lines  and  involve  the  same 
principles  as  the  case  just  discussed.  None  of  them  are  decis- 
ions upon  the  immediate  question  before  us. 

These  cases  commented  upon  afford  ample  authority  for 
holding  that  a  railroad  company  which  without  authority  of 
law  leases  its  road  to  another  corporation  is  responsible  for  the 
torts  of  the  lessee  so  far  as  the  general  public  are  concerned. 
Not  one  of  them  sustains  the  position  of  appellee,  that  the  les- 
sor is  liable  to  the  servant  of  the  lessee  for  injuries  resulting 
from  the  negligence  of  the  latter  company.  We  have  founc 
only  one  case  in  which  a  servant  of  the  company  operating  a 
railroad  under  a  license  of  the  owner  was  permitted  to  recover 
of  the  latter  for  the  negligence  of  the  former's  servants.  This 
is  the  case  of  Macon  etc.  R.  R.  Co.  v.  Mayes,  49  Ga.  355;  15 
Am.  Rep.  678.     The  case  presented,  however,  peculiar  compli- 
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cations,  and  there  is  another  ground  upon  which  the  decision 
might  properly  have  been  rested.  The  immediate  question 
before  us  was  not  discussed  in  the  opinion.  We  are  satisfied 
that  no  well-considered  case  can  be  found  which  sustains  the 
doctrine  contended  for  by  appellee.  A  few  may  be  found 
where  the  servant  of  the  lessee  has  been  permitted  to  recover  of 
the  lessor  for  injuries  resulting  from  a  faulty  construction  of 
its  track,  or  from  negligence  in  failing  to  keep  it  in  repair. 
But  in  such  a  case  the  injury  results  from  the  failure  of  the 
lessor  to  perform  its  immediate  duty. 

The  argument  in  support  of  a  motion  for  a  rehearing  as- 
sumes that  we  have  in  our  opinion  treated  the  plaintiflf's  suit 
as  an  action  ex  contractu.  This  is  a  mistake.  The  suit  is  for 
a  tort;  but  the  duty  the  violation  of  which  gives  the  ground  of 
action  grows  out  of  a  contract.  The  petition  alleges  that  the 
defendant  was  negligent  in  not  furnishing  a  safe  engine  and  a 
competent  engineer,  and  that  from  this  negligence  the  de- 
ceased received  the  injuries  which  resulted  in  his  death.  The 
duty  of  furnishing  the  deceased  a  safe  engine  grew  out  of  the 
relation  of  master  and  servant,  and  this  relation  was  created 
by  his  contract  of  employment.  We  think  it  follows  that  if 
the  deceased  was  employed  as  conductor  of  a  train  by  a  com- 
pany operating  the  road  under  a  lease,  and  the  injury  resulted 
from  the  incompetence  of  the  engineer,  or  the  imperfection  of 
the  engine  furnished  him  by  the  lessee,  the  latter  would  be 
liable,  and  not  the  lessor.  It  does  not  do  to  say  that  the  lessee 
would  be  the  agent  of  the  lessor.  As  applied  to  this  case,  this 
would  be  a  mere  fiction,  not  based  upon  any  sound  rule  of  law. 
The  lessee  under  an  unauthorized  lease  may  be  deemed  the 
agent  of  the  lessor  so  far  as  the  latter's  duties  to  the  public  are 
concerned. 

Having  undertaken  by  its  charter  to  operate  its  road,  the 
company  which  it  puts  in  charge  of  its  line  may  be  looked 
upon  as  its  agent  so  far  as  its  general  duties  under  its  fran- 
chises are  concerned.  But  the  duty  which  is  owed  to  an  em- 
ployee of  the  lessee  is  a  special  one,  and  not  a  duty  owed  to 
him  in  common  with  the  general  public. 

It  is  also  urged  that  we  are  in  error  in  holding  that  the 
mother  of  the  deceased  was  barred  of  her  right  of  action  by 
the  statute  of  limitations.  She  was  a  necessary  party  to  the 
suit,  either  as  plaintiff"  or  beneficiary,  in  the  first  instance. 
She  was  not  made  a  party  until  more  than  one  year  had 
elapsed  since  the  death  of  her  son.     The  amendment  which 
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alleged  her  existence  and  prayed  a  recovery  for  her  benefit  aa 
well  as  that  of  the  other  plaintiffs  presented  for  the  first  time 
her  right,  and  it  was  a  new  cause  of  action  so  far  as  she  is 
concerned.  We  see  no  reason  why  the  rule  that  applies  to 
tenants  in  common  in  suits  for  the  recovery  of  land,  that 
one  may  be  barred  though  the  others  are  not,  should  not  ap- 
ply in  this  case. 

The  motion  for  a  rehearing  is  overruled. 


Railroad  Companies  Lsasinq  their  Lines  of  road  to  other  companies 
do  not  thereby  exonerate  themselves  from  their  duty  to  the  public  with  re- 
spect to  the  correct  operation  of  such  lines:  Harmon  v.  Columbia  etc.  R.  R. 
Co.,  28  S.  C.  401;  ante,  p.  000,  and  note. 

Supreme  Court  Practice.  —  Where  a  transcript  appears  complete,  with 
the  proper  certificate  appended,  it  cannot  be  varied  or  changed  by  affidavits  of 
the  clerk  of  the  lower  court,  or  others,  saying  that  the  judge's  certificate 
and  the  short-hand  reporter's  notes  in  full -hand  have  not  been  filed  below: 
Corliss  V.  Conable,  74  Iowa,  58.  But  an  appellant  can  by  leave  of  court  file 
an  amended  abstract  before  the  argument  of  appellee  has  been  served  upon 
him:  Groneweg  v.  Kusworm,  75  Id.  237;  compare  Stanley  v.  Barringer,  74  Id. 
34;  Harl  v.  Pottawattamie,  74  Id.  39.  See  also  Hunter  v.  City  of  Des  Moines, 
74  Id.  215;  Green  v.  McMann,  79  Cal.  561. 


Gulf,  Colorado,  and  Santa  Fe  K'y  Co.  v.  State. 

[72  Texas,  404.] 

Parallel  and  Competing  Lines  of  Railroad.  —  A  petition  which  charges 
that  certain  lines  of  railroad,  by  their  conspiracy,  contract,  combination, 
and  copartnership,  have  formed  a  consolidation  of  parallel  and  compet- 
ing lines,  in  the  absence  of  any  exception  to  the  vagueness  or  indirect- 
ness of  the  allegation,  sufficiently  alleges  that  the  companies  were  own«ra 
of  parallel  and  competing  lines  of  railroad. 

Court  may  Take  Judicial  Notice  of  Leading  Geographical  Features 
of  the  land.  And  the  locality  of  important  lines  of  railroad,  once  estab- 
lislied,  becomes  aa  fixed  and  permanent  and  is  aa  well  known  as  any  other 
geographical  feature  of  the  country. 

Court  must  Take  Judicial  Notice  that  the  Houston  and  Texas  Central 
and  the  Gulf,  Colorado,  and  Santa  Fe  railroads  are  parallel  and  compet- 
ing lines  of  railroad  in  Texas. 

Association  of  Railroad  Companies  to  Prevent  Competition  Illegal 
WHEN.  —  When  one  railroad  company  enters  into  an  agreement  with 
other  railroad  companies,  any  one  of  which  owns  or  controls  a  compet- 
ing line  of  railroad,  by  which  it  subjects  itself  to  the  government  of  a 
body  appointed  by  all  the  parties  to  the  agreement,  it  places  itself  under 
the  control  of  such  other  company,  and  violates  the  constitution  of 
Texas.  And  if  one  company  is  prohibited  from  making  such  a  contract, 
two  or  more  are  so  prohibited.  The  extent  of  the  control  is  immaterial. 
Nor  does  it  make  any  difference  that  any  member  of  Such  associatioa 
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may  withdraw  from  it,  or  that  no  charges  had  been  made  or  agreed  upon 
in  excess  of  the  rates  fixed  by  statute. 
Interstate  Commerce  —  State  cannot  Regulate. — State  cannot  control 
combinations  of  railroad  companies  not  chartered  by  it  in  transporting 
freight  to  and  from  other  states;  but  if  railroad  companies  are  chartered 
by  the  state,  and  two  or  more  of  them  are  parallel  and  competing  lines, 
and  they  combine  with  others  not  subject  to  control  by  the  state  for  a 
purpose  prohibited  by  its  constitution,  such  combination  will  be  unlaw- 
ful, and  may  be  enjoined. 

Suit  for  injunction.     The  opinion  states  the  case. 

Baker,  Botts,  and  Baker,  and  J.  W.  Terry,  for  the  appellants. 

J.  S.  Hogg,  attorney-general,  for  the  state. 

Gaines,  A,  J.  This  suit  was  brought  in  the  name  of  the 
state  by  her  attorney-general  to  restrain  certain  railroad  com- 
panies engaged  in  operating  lines  within  the  state  from  carry- 
ing out  an  agreement  entered  into  by  them  by  which  they 
committed  to  a  body  of  representatives  of  the  companies  the 
power  to  fix  the  rates  for  which  freights  should  be  carried  to 
or  from  points  within  the  state.  The  theory  of  the  state's  case 
is,  that  the  parties  to  the  agreement  are  parallel  and  compet- 
ing lines,  and  that  the  association  formed  by  it  is  prohibited 
by  section  5  of  article  10  of  the  constitution,  which  provides 
that  "no  railroad  ....  or  managers  of  any  railroad  copora- 
tion  shall  consolidate  the  stock,  property,  or  franchises  of  such 
corporation  with  ....  or  in  an}'^  way  control  any  railroad 
corporation  owning  or  having  under"  its  control  a  parallel  or 
competing  line." 

The  first  assignment  of  error  is,  that  "the  court  erred  in 
finding  that  many  of  the  railroad  companies  defendant  own 
and  control  parallel  and  competing  lines,  because,  as  defend- 
ants claim,  there  is  no  such  admission  in  the  answers,  nor  is 
there  such  an  allegation  in  the  state's  petition,  except  that 
defendants  are  averred  to  be  made  parallel  and  competing 
lines  by  the  action  of  said  Texas  Traffic  Association." 

Under  this  assignment  we  will  first  consider  the  allegations 
in  the  petition.  The  petition  alleges  the  authority  by  which 
the  respective  charters  of  the  defendant  corporations  were 
granted,  and  defines  the  lines  of  railroad  respectively  operated 
by  them,  and  then  charges  "that  the  lines  so  owned  and 
operated  by  the  defendants  are  the  main  trunk  lines  and  lead- 
ing railways  in  Texas,  and  so  traverse  the  state  as  to  touch 
and  penetrate  her  commercial  centers,  and  become  and  are 
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lawful  competitors  for  the  country's  traffic  concentrated  in  the 
cities  aforesaid." 

After  alleging  the  formation  of  an  executive  committee  of 
the  traffic  association  by  the  agreement  the  carrying  out  of 
which  is  sought  to  be  restrained,  the  petition  also  avers  "that 
each  of  said  executive  committee,  and  each  of  the  employees 
of  said  association,  is  an  officer  of  each  and  all  the  defendants, 
....  and  are  in  common  employed  and  paid  by  them,  and 
that  each  of  said  railroad  companies  is  a  competing  line  for 
Texas  traffic  and  trade."  Also,  referring  to  the  association 
formed  by  the  agreement,  the  petition  charges  "that  said 
railway  companies,  by  their  said  conspiracy,  contract,  com- 
bination, and  copartnership,  have  formed  a  consolidation  of 
parallel  and  competing  lines,"  etc. 

The  exceptions  to  the  petition  are  upon  grounds  that  would 
have  been  raised  by  a  general  demurrer.  There  is  no  excep- 
tion on  account  of  vagueness  or  indirectness  of  the  allegations. 
In  the  absence  of  such  an  exception,  every  reasonable  intend- 
ment must  be  indulged  in  favor  of  the  sufficiency  of  the  peti- 
tion: See  District  Court  Rules,  17, 18,  47  Tex.;  Burks  v.  Watson, 
48  Id.  108.  We  think  it  sufficiently  appears  from  the  allega- 
tions quoted  above  that  the  defendant  companies  are  alleged 
to  be  owners  and  operators  of  parallel  and  competing  lines  of 
railroad. 

But  the  further  question  is  presented,  whether  from  the  ad- 
missions in  the  pleadings  and  facts  of  which  the  court  could 
take  judicial  notice  it  was  authorized  to  make  the  finding 
complained  of  in  the  assignment  of  error.  The  case  was  sub- 
mitted to  the  court  for  final  disposition  upon  the  petition,  the 
answers,  and  the  supporting  affidavits. 

The  answers  of  the  Gulf,  Colorado,  and  Santa  Fe  Railway 
Company,  and  of  the  Forth  Worth  and  Denver  City  Railway 
Company,  formally  admit  all  allegations  of  the  petition  which 
are  not  therein  specifically  denied.  The  St.  Louis,  Arkansas, 
and  Texas  Railway  Company  adopt  the  answer  of  the  Santa 
Fe  company.  The  answers  of  these  defendants  do  not  deny 
the  roads  of  the  defendant  companies  are  parallel  or  compet- 
ing lines,  therefore  the  fact  may  be  considered  established  as 
to  them.  On  the  other  hand,  the  other  defendants  in  their 
answers  deny  all  the  allegations  of  the  petition  not  specially 
admitted  in  such  answers,  and  we  find  in  their  pleadings  no 
admission  that  any  one  of  the  railroads  are  parallel  to  or  a 
competitor  for  traffic  with  any  other.     Unless,  therefore,  the 
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court  could  know  judicially  that  two  or  more  of  the  roads 
which  were  operated  by  the  members  of  the  association  were 
parallel  or  competing  lines,  the  finding  was  not  warranted 
against  the  last-named  defendants.  In  Wharton  on  Evidence 
it  is  said:  "  Our  own  law  ....  adopts  the  position  that  rea- 
son and  evidence  are  the  co-ordinate  factors  which  go  to  make 
up  proof,  and  that  a  judge  in  trying  a  case  must  not  only 
exercise  his  own  logical  faculties  in  construing  and  applying 
evidence,  but  must  draw  on  his  own  sources  of  knowledge  for 
such  information  as  is  common  to  all  intelligent  persons  of 
the  same  community.  Such  information  must  not  only  be 
thus  common,  but  must  be  of  undisputed  truth.  When  it 
becomes  disputable,  it  ceases  to  fall  under  the  head  of  noto- 
riety": 1  Wharton  on  Evidence,  sec.  329. 

The  supreme  court  of  the  United  States  say:  "It  certainly 
cannot  be  laid  down  as  a  universal  or  even  as  a  general  prop- 
osition that  the  court  can  judicially  notice  matters  of  fact. 
Yet  it  cannot  be  doubted  that  there  are  many  facts,  partic- 
ularly with  respect  to  geographical  positions,  of  such  public 
notoriety,  and  the  knowledge  of  which  is  to  be  derived  from 
other  sources  than  parol  proof,  which  the  court  may  judicially 
notice.  Thus  in  the  case  of  United  States  v.  La  Vengeance,  3 
Dall.  297,  the  court  judicially  noticed  the  geographical  posi- 
tion of  Sandy  Hook,  and  it  may  certainly  take  notice  judi- 
cially of  like  notorious  facts,  as  that  the  bay  of  New  York,  for 
instance,  is  within  the  ebb  and  flow  of  the  tide":  Peyroux  v. 
Howard,  7  Pet.  324.  "A  court  is  bound  to  take  judicial 
knowledge  of  the  leading  geographical  features  of  the  land, 
the  minuteness  of  the  knowledge  so  expected  being  in  inverse 
proportion  to  the  distance  ":  1  Wharton  on  Evidence,  sec.  339. 
The  principle  has  been  applied  in  various  ways,  as  the  follow- 
ing cases  will  show:  Trenier  v.  Stewart,  55  Ala.  458;  Gibson 
v.  Stevens,  8  How.  399;  Venderwerker  v.  People,  5  Wend.  530; 
Pearce  v.  Langfit,  101  Pa.  St.  507;  47  Am.  Rep.  737;  Steinmetz 
V.  Versailles  etc.  Co.,  57  Ind.  457;  Tewkshury  v.  Schulenhurg, 
41  Wis.  584;  Walker  v.  Allen,  72  Ala.  456;  Oppenheim  v. 
Wolf,  3  Sand.  Ch.  571;  Neaderhouser  v.  State,  28  Ind.  257. 

In  East  Line  etc.  R'y  Co.  v.  Rushing,  69  Tex.  306,  Chief 
Justice  Willie  says:  "  It  may  be  that  this  court,  judicially 
knowing  the  geography  of  the  state,  might  take  notice  of  the 
general  direction  of  these  two  roads  as  fixed  by  the  statute 
under  consideration,  that  their  lines  must  necessarily  cross 
each  other,  and  could  therefore  treat  them  as  connecting  lines, 
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and  not  paralled  to  each  other.  But  as  to  whether  they  are 
competing  lines  we  can  have  no  judicial  knowledge  whatever." 

This  latter  proposition,  as  a  general  rule,  and  as  applied  to 
the  case  then  before  the  court,  is  undoubtedly  correct.  Whether 
two  roads  which  intersect  each  other  at  a  certain  point  are 
competitors  for  freight  or  not  must  depend  upon  a  variety  of 
circumstances  not  known  to  the  court.  But  the  authorities 
cited  show  that  we  must  take  notice  of  the  geography  of  the 
state,  and  at  least  of  its  navigable  streams.  It  is  a  matter  of 
history  that  important  lines  of  railroad,  once  established,  have 
remained  as  fixed  and  as  permanent  in  their  course  as  the 
rivers  themselves.  They  supersede  in  the  main  all  other 
modes  of  travel  between  the  points  which  they  touch,  and 
become  as  well  if  not  better  known  than  any  other  geo- 
graphical feature  of  the  country.  Their  locality  becomes  "no- 
torious and  indisputable."  For  instance,  can  we  doubt  that 
the  Houston  and  Texas  Central  road  runs  from  Houston  to 
Dallas,  and  that  the  Gulf,  Colorado,  and  Santa  Fe  touches  with 
its  lines  the  same  points?  Can  we  doubt  that  they  run  during 
a  considerable  portion  of  their  lines  practically  parallel  to 
each  other,  and  that  they  must  necessarily  compete  for  the 
traffic  lying  between  them?  We  think  we  must  take  judicial 
notice  that  these  two  roads  are  parallel  and  competing  lines, 
and  this  is  sufficient  so  far  as  the  disposition  of  this  case  is 
concerned.  We  are  of  opinion  that  the  finding  would  have 
been  sufficient  to  support  the  judgment  if  it  had  been  that 
but  two  of  the  defendants  were  competitors  with  each  other 
for  traffic.  The  same  may  be  said  as  to  the  portions  of  the 
lines  of  the  Texas  and  Pacific  company  and  of  the  St.  Louis, 
Arkansas,  and  Texas  company  which  extend  from  Sherman 
to  Texarkana.  We  cannot  shut  our  eyes  to  the  "notorious 
and  indisputable  "  facts  that  these  parts  of  the  respective 
lines  touch  at  the  same  points,  and  that  they  are  natural  com- 
petitors for  the  traffic  of  a  large  scope  of  country. 

Under  the  next  succeeding  assignments  of  error,  it  is  in- 
sisted by  counsel  for  appellants  that  the  agreement  in  con- 
troversy, which  establishes  the  Texas  Traffic  Association,  is 
not  in  violation  of  section  5,  article  10,  of  the  constitution. 
In  order  to  determine  this  question,  we  will  give  briefly  some 
of  the  prominent  provisions  of  the  articles  of  agreement  by 
which  the  association  is  created.  Among  its  purposes  stated 
in  the  preamble  is  that  "of  preventing  sudden  and  extreme 
fluctuations   in   Texas   rates,   alike   injurious   to   the   public 
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and  the  transportation  companies."  Article  1  provides  that 
"the  traffic  subject  to  this  agreement  shall  be  all  freight 
and  passenger  business,  except  express  and  mail  carried  by- 
lines parties  hereto,  which  has  origin  or  destination  within 
the  state  of  Texas,  other  than  business  to  or  from  El  Paso, 
Eagle  Pass,  and  Laredo  proper."  The  managing  body  of  the 
association  is  an  executive  committee  composed  of  one  mem- 
ber from  each  party  to  the  agreement.  They  are  to  elect  a 
commissioner,  who  is  the  chief  executive  officer.  "The  execu- 
tive committee  shall  agree  upon  the  classification  and  rates 
covering  the  traffic  subject  to  this  agreement.  No  member 
shall,  directly  or  indirectly,  reduce  rates,"  etc.  Any  viola- 
tion of  the  agreement  is  to  be  reported  to  the  commissioner, 
who  shall  "check  the  irregularity,  if  he  can."  "All  rates, 
rules,  regulations,  and  decisions,  when  adopted  by  agreement 
or  by  arbitration,  shall  be  simultaneously  furnished  by  the 
commissioner  to  the  traffic  departments  of  all  members  of 
the  association,  for  the  guidance  of  all  the  parties  in  inter- 
est," etc. 

Without  quoting  further,  we  think  it  apparent  that  a  lead- 
ing object,  if  not  the  sole  object,  of  the  association  is,  by  the 
appointment  of  a  common  governing  committee,  to  fix  rates 
of  transportation  so  as  to  prevent  competition  among  the  sev- 
eral parties  to  the  contract.  We  think  it  also  apparent,  from 
the  language  of  the  section  of  the  state  constitution,  that  its 
leading  object  was  to  prevent  competing  lines  of  railroad  in 
the  state  from  so  fettering  themselves  by  consolidation,  lease, 
or  other  agreement  by  which  one  should,  in  any  way,  subject 
itself  to  the  control  of  another,  so  as  to  stifle  competition  for 
the  traffic  of  the  state.  The  section  prohibits  any  railroad 
company,  or  the  managers  of  any  such  company,  from  con- 
trolling, in  any  way,  another  company  owning  a  competing 
line.  If  one  is  prohibited  from  making  such  contract,  wo 
think  two  or  more  are  so  prohibited,  and  that  when  one  com- 
pany enters  into  an  agreement  with  others,  any  one  of  which 
owns  or  controls  a  competing  line  of  railroad,  by  which  it 
subjects  itself  to  the  government  of  a  body  appointed  by  all 
parties  to  the  agreement,  that  such  company  places  itself 
under  the  control  of  the  other  to  a  definite  extent,  and  acts  in 
violation  of  the  constitution  of  the  state.  The  manner  and 
extent  of  the  control  are  immaterial.  The  language  of  the 
constitution  clearly  evinces  that  control  in  any  manner  and 
to  any  extent  was  intended  to  be  prohibited,  provided  it  was 
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such  as  is  calculated  to  enable  the  one  railroad,  by  means  of  a 
contract  or  agreement  for  an  interference  in  the  other's  affairs, 
to  keep  down  competition  between  them. 

But  it  is  insisted  that  because  a  unanimous  vote  of  the  com- 
mittee is  required  to  adopt  any  proposition  involving  revenue, 
because  the  rates  are  subject  to  be  changed  in  a  certain  man- 
ner pointed  out  in  the  agreement,  because  any  member  may 
withdraw  upon  giving  ninety  days'  notice,  and  because  no 
penalty  is  prescribed  for  a  violation  of  the  articles,  the  agree- 
ment does  not  subject  one  road  to  the  management  or  control 
of  another. 

But  it  is  apparent  that  as  long  as  one  company  remains  a 
member  of  the  association,  it  is  controlled  as  to  rates  by  the 
executive  committee,  and  is  not  free  to  enter  into  competition 
with  its  associates  for  freights.  It  may  be  that,  by  its  repre- 
sentative refusing  his  assent  to  any  proposition  fixing  rates  in 
the  first  instance,  that  it  could  not  be  controlled  in  this  re- 
spect; but  when  once  fixed,  it  would  be  powerless  to  secure  a 
change  without  the  consent  of  the  representatives  of  the  others. 
Besides,  the  executive  committee,  upon  its  appointment,  are 
made,  to  the  extent  of  their  powers,  managers  of  all  the  com- 
panies; and  hence,  when  a  company  subjects  itself  to  the 
power  of  the  committee  by  entering  the  association,  it  places 
itself  under  the  control  of  managers  of  other  railroads.  We 
cannot  see  that  the  facts  that  a  member  has  the  right  of  with- 
drawal, or  that  it  cannot  be  punished  for  a  failure  to  obey  the 
regulations,  can  make  any  difference  as  to  this  question.  If 
any  one  of  defendants  had  withdrawn  when  this  suit  was  filed, 
the  allegation  of  that  fact  would  have  been  an  answer  as  to 
that  company  to  the  state's  petition. 

But  it  is  further  argued  that  because  it  has  not  been  shown 
that  they  have  made  charges  for  freight  or  passengers  in  ex- 
cess of  the  limits  allowed  by  law,  their  action  is  not  illegal. 
But  we  do  not  undertand  that  the  state  seeks  to  restrain  them 
for  illegal  charges  made  under  the  direction  of  the  associa- 
tion, but  for  doing  an  illegal  thing  in  entering  into  and  carry- 
ing out  the  terras  of  the  agreement  for  the  association.  It  is 
not  quite  clear  to  our  minds  that,  even  in  the  absence  of  the 
constitutional  provision  we  have  had  under  discussion,  the 
defendant  association  could  not  be  enjoined  as  being  in  re- 
straint of  competition,  and  contrary  to  public  policy. 

But  it  is  further  insisted  that  because  the  agreement  in 
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question  concerns  interstate  commerce,  neither  the  state  in  its 
political  capacity  nor  its  courts  have  any  jurisdiction  over  the 
matter.  We  understand  the  agreement  to  embrace  both  com- 
merce within  the  state  and  between  this  state  and  other  states. 
The  former  might  be  enjoined  if  the  latter  could  not.  We  are 
inclined  to  the  opinion  that  if  none  of  the  corporations  com- 
posing the  association  owed  their  existence  to  our  laws,  that 
the  state  would  have  no  power  to  prohibit  or  interfere  with  a 
contract  of  this  character  in  so  far  as  it  regulated  charges 
upon  freight  carried  to  and  fro  between  this  and  other  states: 
Wabash  etc.  R.  R.  Co.  v.  People,  118  U.  S.  557. 

But  we  think  we  have  here  a  very  different  question. 
Several  of  the  defendant  corporations  are  chartered  under  the 
laws  of  this  state, — notably  the  Gulf,  Colorado,  and  Santa  Fe 
Railway  Company  and  the  Houston  and  Texas  Central  Rail- 
way Company.  If  we  are  correct  in  our  conclusion,  we  think 
it  follows  that  the  defendant  corporations  who  derive  their 
charters  from  this  state  are  acting  in  violation  of  law  in  enter- 
ing into  this  contract  of  association,  some  of  the  members  of 
the  association  being  competing  lines  of  roads.  We  think 
that  the  association,  being  illegal  as  to  some  of  the  defendants, 
is  illegal  as  to  all.  It  may  be  that  should  the  companies 
which  have  their  charters  from  the  United  States  or  from 
other  states  come  into  this  state,  and  enter  into  a  similar  ar- 
rangement among  theniselves,  the  state  would  be  powerless  to 
interfere,  because  of  it  being  a  matter  within  the  exclusive 
jurisdiction  of  the  United  States.  Their  contract  might  not 
be  a  violation  of  our  laws,  because  we  could  make  no  laws  in- 
terfering with  interstate  commerce.  But  it  does  not  follow 
that  they  would  enjoy  the  immunity  of  entering  into  contracts 
with  our  own  corporations  which  are  prohibited  to  the  latter, 
and  thus  enable  them  to  set  at  naught  the  limitations  upon 
their  powers.  There  are  certainly  many  things  the  state  may 
do  in  exercise  of  its  police  powers  which  may  affect  commerce 
between  the  states  or  between  this  state  and  foreign  countries; 
but  how  far  the  police  power  of  the  state  may  extend  so  far  as 
it  affects  the  question  before  us,  we  need  not  inquire. 

We  are  of  the  opinion  that  the  association  under  consider- 
ation is  clearly  illegal  as  to  some  of  the  parties  to  it,  and  that 
being  illegal  as  to  some,  it  is  illegal  as  to  all,  and  may  be  re- 
strained. 

The  judgment  is  therefore  affirmed 
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Judicial  Notick.  —  Courts  take  judicial  notice  of  general  geographical 
facts:  Note  to  Lanfear  v.  Mestier,  89  Am.  Dec.  676;  Hyatt  v.  James,  2  Bush, 
463;  92  Am.  Dec.  505;  Peaixe  v.  Lana/li,  101  Pa.  St.  507;  47  Am.  Rep.  737; 
Boston  V.  State,  5  Tex.  App.  383;  32  Am.  Rep.  575;  compare  Anderson  v. 
O'Donnell,  29  S.  C.  355;  ante,  p.  728,  and  note. 

Interstatk  Commerce.  —  State  statutes  attempting  to  regulate  interstate 
commerce  are  unconstitutional  and  void:  Ex  parte  Rosenblatt,  19  Nev.  439;  3 
Am.  St.  Rep.  901.  The  legislature  of  a  state  cannot  itself  nor  can  it  create 
a  commission  with  power  to  fix  rules  and  regulations  for  transportation  over 
a  route  which  extends  partly  over  an  adjoining  state;  for  Congress  alone  has 
interstate  supervision:  State  v.  Chicago  etc.  R'y  Co.,  40  Minn.  267;  12  Am.  St. 
Rep.  730. 

Corporations.  —  Transfers  of  the  powers  of  one  corporation  to  another 
are  against  public  policy,  and  not  enforceable  in  courts  of  law:  Chicago  etc 
Co.  V.  People's  etc.  Co.,  121  111.  530;  2  Am.  St.  Rep.  124. 
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[72  Texas,  605.  J 

Close  or  Administration  not  Presumed  from  Mere  Lapsb  or  Time.  — 
In  the  absence  of  any  statute  fixing  the  term  of  an  administration,  an 
administrator  is  not  relieved  from  being  called  to  account  in  the  probate 
court  by  the  mere  lapse  of  time  without  any  action  by  the  court. 

Administrator  is  Trustee  Charged  with  Management  of  Trust  Es- 
tate under  the  rules  of  the  probate  law,  and  he  cannot  plead  his  own 
laches  as  a  bar  to  the  jurisdiction  of  the  probate  court  to  compel  him  to 
make  settlement  of  such  trust  estate. 

Collection  of  Rents  of  Property  of  Estate  by  Administrator  is  an 
act  done  in  the  administration  of  the  estate,  and  rebuts  any  presumption 
that  the  administration  has  been  closed  so  as  to  deprive  the  probate 
court  of  jurisdiction  to  compel  him  to  render  an  account  and  make  settle- 
ment. 

Application  for  certiorari.    The  opinion  states  the  case. 

W.  A.  Crafts,  and  Coopwood  and  Son,  for  the  plaintiff  in 
error. 

Waul  and  Walker,  for  the  defendant  in  error. 

CoLLARD,  J.  On  November  28,  1862,  James  G.  Brown,  de- 
.  fendant  in  error,  was  appointed  by  the  probate  court  of  Cam- 
eron County  administrator  with  the  will  annexed  of  the  estate 
of  Ramon  de  Lorasquitu,  deceased.  The  will  divided  the 
property  of  deceased  equally  between  his  four  children,  Petra, 
Angel,  Pedro,  and  Refugia,  at  the  time  minors.  The  adminis- 
trator gave  bond  in  the  sum  of  eight  thousand  dollars,  which 
was  duly  approved  and  ordered  to  record,  but  it  was  not  re- 
corded, and  was  lost  from  the  files.    Appraisers  were  appointed 
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to  value  the  estate  November  28,  1862,  but  if  any  inventory 
was  ever  filed  the  records  and  files  do  not  show  it.  On  the 
twenty-ninth  day  of  May,  1863,  Brown  was  also  appointed,  by 
the  same  court,  guardian  of  the  persons  and  estates  of  the 
minor  legatees. 

No  order  was  made  or  paper  filed  in  the  succession  from  the 
28th  of  November,  1862,  until  August  23,  1879,  sixteen  years 
and  nine  months,  when  a  motion  was  filed  in  the  probate  court 
by  Petra,  Angel,  and  Pedro,  then  aged  twenty-five,  twenty- 
four,  and  nineteen  years  respectively,  setting  out  the  foregoing 
facts,  and  charging  the  administrator  with  having  taken  into 
his  possession  the  whole  of  the  estate,  alleged  to  have  been 
worth  twelve  thousand  dollars,  and  that  he  had  never  accounted 
for  any  of  it,  except  a  part  of  a  lot  and  house  on  Market  Square, 
in  the  town  of  Brownsville,  and  ninety  dollars  in  rent  on  an- 
other house  on  Elizabeth  Street,  in  same  town,  and  that  this 
was  done  between  September  1,  1878,  and  June  1,  1879.  The 
relators  prayed  that  the  administrator  be"  required  to  file  a 
new  bond,  his  bondsmen  being  insolvent  and  having  moved 
out  of  the  state;  also,  that  he  be  required  to  file  an  inventory 
of  the  estate,  an  exhibit,  and  account. 

After  some  delay  the  administrator  filed  his  account,  which 
brought  the  estate  in  his  debt  $5,977.38,  charging  the  minors 
with  board,  schooling,  and  clothing, —  Petra  with  $2,950,  Angel 
with  $2,600,  and  Pedro  with  $1,150.  These,  with  other  items 
charged  to  the  estate,  aggregated  $7,711.38.  Credits  were  ad- 
mitted amounting  to  $1,734,  leaving  the  estate,  as  before  stated, 
in  debt  to  the  administrator  $5,977.38. 

The  account  was  contested,  many  items  were  disputed,  and 
it  was  charged  that  the  administrator  had  not  accounted  for 
all  the  property  received.  After  hearing  the  evidence,  the  pro- 
bate judge  restated  the  account  so  as  to  charge  the  adminis- 
trator with  $2,880  cash,  and  to  credit  him  with  the  same 
amount,  so  the  debits  and  credits  exactly  balanced,  leaving 
for  distribution  between  the  legatees  the  two  lots  and  houses. 
It  was  ordered  accordingly  on  March  22,  1881. 

On  July  6,  1881,  Petra  and  Angel  applied  to  the  district 
Court  of  the  county  for  a  certiorari  to  bring  the  cause  before 
that  court  for  revision.  The  writ  was  granted,  but  the  admin- 
istrator moved  to  dismiss  the  proceeding  upon  the  ground  that 
the  probate  court  had  no  jurisdiction.  The  court  sustained 
the  motion,  and  Petra  de  Lorasquitu's  executor,  she  having 
died,  has  brought  the  cause  to  this  court  by  writ  of  error. 
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It  is  claimed  by  defendant  in  error  that  so  long  a  time 
elapsed,  sixteen  years  and  nine  months,  during  which  the  ad- 
ministration was  ignored  by  the  probate  court  that  it  would 
be  conclusively  presumed  to  have  been  closed.  We  cannot 
agree  to  the  proposition  contended  for  by  defendant  in  error. 
In  support  of  his  position  he  cites  the  cases  of  Murphy  v.  Me- 
nard, 14  Tex.  62,  Portis  v.  Cummings,  14  Id.  139,  and  Marks  v. 
Hill,  46  Id.  350. 

The  case  of  Murphy  v.  Menard,  supra,  turned  upon  the  stat- 
ute of  1840,  which  limited  the  period  of  administration  to  one 
year  from  the  day  of  appointment  of  an  administrator,  with 
power  in  the  court  to  extend  the  time  on  good  cause  shown. 
The  court  had  extended  the  administration  for  one  year,  and 
upon  the  expiration  of  the  time  as  extended,  the  administrator 
rendered  an  account  of  the  assets  in  hand  and  the  condition 
of  the  estate.  Nothing  more  was  done  until  seven  years  there- 
after, when  an  administrator  de  bonis  non  was  appointed.  It 
was  decided  that  after  the  lapse  of  such  time  no  legal  admin- 
istration de  bonis  non  could  be  had. 

The  case  of  Portis  v.  Cummings,  supra,  rests  upon  the  au- 
thority of  Murphy  v.  Menard,  supra,  and  the  statute  of  1840, 
above  cited.  In  that  case  the  administration  was  granted  in 
1839;  by  order  of  the  court  the  term  of  administration  was 
extended  to  the  December  term,  1840.  In  January,  1841,  the 
administratrix  was  cited  to  render  final  account,  which  was 
rendered  on  the  following  February.  There  was  no  other  act 
done  in  the  administration  until  in  November,  1849,  when  she 
was  cited  to  account  upon  the  application  of  one  of  the  heirs 
of  the  estate.  It  was  held  that,  "  prima  facie,  the  presumption 
must  be  that  her  official  connection  with  the  succession  in  the 
character  of  administratrix  had  been  determined,"  but  it  was 
also  held  that  the  presumption  might  have  been  rebutted  by 
showing  that  the  administration  had  not  been  closed  and  that 
the  administratrix  was  still  acting  in  that  capacity. 

These  two  cases  cannot  be  invoked  in  support  of  the  position 
of  defendant  in  error,  because  what  was  said  to  fstablish  the 
doctrine  was  due  to  a  statute  which  required  the  close  of  an 
administration  in  one  year  after  letters  were  granted,  unless 
extended  by  the  court.  The  decision  in  the  other  case  cited, 
Marks  v.  Hill,  supra,  rests  upon  the  want  of  power  in  the  pro- 
bate court  to  grant  the  order  made.  "  After  a  lapse  of  over 
ten  years  without  any  action  in  the  administration,"  the  court 
eay  in  that  case,  "  it  may  well  be  held  that  the  administratioa 
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was  no  longer  open.  ....  But  even  if  the  administration  were 
still  open,  we  are  of  opinion  that  the  order  of  the  court  was 
unauthorized."  The  order  in  question  was  one  setting  aside 
property  of  the  estate  at  its  appraised  value  to  the  widow  of 
deceased  for  a  year's  support.  There  was  no  law  authorizing 
this  disposition  of  the  estate  at  the  time  and  for  a  long  time 
after  the  administration  was  granted;  and  while  an  act  was 
passed  afterwards,  and  in  existence  at  the  time  of  the  order 
authorizing  such  action,  it  was  held  that  as  the  law  required 
this  to  be  done  at  the  first  term  of  the  court  after  the  grant  of 
letters,  the  act  would  not  have  an  indefinite  retroactive  opera- 
tion. In  this  view  of  the  matter  the  court  held  the  action  of 
the  court  null  and  void. 

Without  a  statute  or  a  well-established  rule  to  that  effect,  wo 
would  be  loath  to  hold  that  mere  lapse  of  time  without  action 
by  the  court  in  an  administration  would  relieve  the  adminis- 
trator from  being  called  to  account  in  the  probate  court.  Since 
the  administration  upon  the  estate  of  Ramon  de  Lorasquitu  was 
granted,  there  has  been  no  statute  in  this  state  fixing  the  term 
of  an  administration.  An  administrator  may  be  cited  by  an 
heir  or  by  the  court  to  render  his  final  account  and  close  the 
estate,  or  he  may  himself  file  the  account  and  ask  his  dis- 
charge by  the  court  after  the  estate  has  been  fully  adminis- 
tered. Certain  formalities  are  required  and  certain  conditions 
must  exist  as  laid  down  in  the  statute  before  the  administrator 
can  be  discharged,  and  these  provisions  of  the  law  have  been 
in  force  since  the' act  of  1848.  He  ought  not  to  be  allowed  to 
discharge  himself  by  his  own  neglect  of  duty.  When  the 
estate  is  ready  to  be  closed,  it  is  his  duty  to  render  an  account 
to  the  probate  court  of  his  acts,  the  money  received  and  dis- 
bursed, and  to  show  the  present  condition  of  the  estate. 

There  is  a  distinction  in  holding  an  administration  closed 
for  some  purposes  and  for  calling  the  administrator  to  account 
in  the  probate  court.  He  is  a  trustee,  charged  with  the  man- 
agement of  a  trust  estate  under  the  rules  of  the  probate  law. 
He  ought  not  to  be  allowed  to  plead  his  own  laches  as  a  bar 
to  the  jurisdiction  of  the  court  to  compel  him  to  make  settle- 
ment of  the  trust  estate.  The  law  has  fixed  the  jurisdiction, 
and  he  should  not  be  allowed  to  evade  it  by  his  own  wrong 
and  neglect.  His  laches  might  be  pleaded  by  others  so  as  to 
deprive  the  court  of  jurisdiction  to  order  sales  of  the  estate,  to 
reopen  the  succession,  and  for  some  other  purposes,  but  he 
should  not  be  heard  to  deny  the  court's  power,  conferred  by 
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statute,  to  cite  him  to  account  upon  such  grounds.  In  the 
absence  of  a  statute  or  a  decision  of  our  courts  fixing  some 
definite  limit  to  tlie  term  of  administrations,  we  cannot  say- 
that  the  administrator  of  Lorasquitu's  estate  is  entitled  to  the 
legal  presumption  that  the  succession  was  closed,  and  that  the 
probate  court  had,  merely  by  the  lapse  of  time  as  shown  in 
which  no  order  was  made,  lost  its  power  to  compel  him  to  ren- 
der a  final  account,  and  make  settlement  with  the  legatees. 

In  his  final  account,  and  in  response  to  the  citation  of  the 
court  to  make  settlement,  he  acknowledged  that  he  had  some 
of  the  estate  property  still  in  his  hands, — a  note,  $280  in  Mex- 
ican coin,  and  one  pair  of  ox-cart  wheels,  —  and  that  he  rented 
the  real  estate  from  1865  to  1878.  These  facts  deny  the  pre- 
sumption he  seeks  to  invoke,  at  least  the  renting  of  the  houses 
does.  By  this  he  admits  he  was  still,  up  to  1878,  acting  as 
administrator  of  the  estate.  If  the  administration  would,  after 
Buch  lapse  of  time,  be  presumed  to  have  been  closed  so  as  to 
deprive  the  court  of  jurisdiction,  the  presumption  could  not  be 
indulged  against  the  fact  that  he  was  still  acting  in  the  capa- 
city of  administrator. 

We  conclude  the  judgment  should  be  reversed,  and  the  cause 
remanded  for  trial. 


Executors  and  Administrators  hold  the  property  of  their  intestate  as 
trustees,  and  are  in  a  fiduciary  relation  thereto:  Note  to  Miles  v.  Thome,  99 
Am.  Dec.  394-396;  Petersen  v.  Chemical  Bank,  32  N.  Y.  21;  88  Am.  Dec.  298; 
Law8<m  V.  Powell,  31  Ga.  681;  79  Am.  Dec.  296;  Slater  v.  Hurlbut,  146  Mass. 
308;  Loveman  t.  Taylor,  85  Tenn.  1;  In  re  Niles,  113  N.  Y.  547;  Lucas  v. 
Donaldson,  117  Ind.  139;  Pierce  v.  Holzer,  65  Mich.  263;  Bowden  v.  Pierce,  73 
Cal.  459. 

AcQUiESCKNCB  IN  A  SETTLEMENT  and  lapse  of  time  will  bar  the  presenta- 
tion of  a  claim  made  after  twenty  years:  Yearly  v.  Cockey,  68  Md.  174.  But 
until  final  accounts  and  settlements  of  executors  and  administrators  are  made, 
filed,  and  properly  disposed  of,  the  statute  of  limitations  will  not  begin  to 
run:  Reavea  v.  Roberton,  99  N.  C.  426. 
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City  of  Galveston  v.  Hemmis. 

[72  Texas,  558.] 

LiABiLiTT  Of  City  for  Injury  Restjlting  from  Defectivb  Side- 
walks. —  In  a  suit  brought  by  a  special  policeman  to  recover  damages 
against  the  city  by  which  he  was  employed  for  injuries  received  by  him 
by  reason  of  a  defective  sidewalk,  it  will  not  be  presumed  that  the 
plaintiff  had  the  same  or  equal  knowledge  of  the  defect  that  the  city 
had,  when  he  testifies  that  he  did  not  know  of  the  defect;  and  a  verdict 
in  his  favor  will  not  be  set  aside  as  against  a  charge  that  if  the  jury  find 
that  the  plaintiff  was  in  the  employ  of  the  defendant,  and  had  the  same 
•  or  equal  means  of  knowing  the  condition  of  the  sidewalk,  where  he  was 
injured,  as  did  the  defendant,  and  if  the  defect  was  patent,  they  should 
find  for  the  defendant. 

Policeman  does  not  Assume  Risks  Incident  to  Defective  Sidewalks 
and  highways  in  the  city  in  which  he  is  employed,  and  does  not  stand  in 
the  same  relation  to  the  city  that  employees  of  private  corporations  do 
to  their  employers,  and  is  not  subject  to  the  restricted  rights  of  such 
relation. 

Oontkibutory  Negligence. — Where  a  plaintiff  testifies  that  he  exercised 
care  to  avoid  the  injury  complained  of,  a  verdict  in  his  favor  will  not  be 
set  aside  on  the  ground  that  such  injury  was  the  result  of  his  own  want 
of  care. 

Reasons  Given  by  Judge  for  Refusing  New  Trial.  — If  the  refusal  of 
a  motion  for  a  new  trial  be  correct,  the  fact  that  the  judge  gave  an 
erroneous  reason  for  such  refusal  will  not  be  a  ground  for  reversing  the 
judgment. 

New  Trial  should  be  Granted  or  Refused  without  Regard  to  Finan- 
cial Condition  of  the  parties,  or  to  the  facilities  for  appealing  pos- 
sessed by  either  of  them. 

Action  for  personal  injuries.     The  opinion  states  the  case. 

George  P.  Finlay,  for  the  appellant. 

Wheeler  and  Rhodes,  for  the  appellee. 

CoLLARD,  J.  Appellant's  first  assignment  of  error  is  that 
the  verdict  of  the  jury  is  contrary  to  the  following  instruc- 
tion of  the  court,  given  at  request  of  defendant:  "If  you 
believe,  from  the  evidence,  that  the  plaintiflF  was  in  the  employ 
of  the  defendant,  and  had  the  same  or  equal  means  of  know- 
ing the  condition  of  the  sidewalk,  where  he  was  injured,  as 
did  the  defendant,  and  that  the  defect  was  patent,  open,  and 
visible,  then  you  will  find  for  the  defendant." 

By  this  charge  two  questions  of  fact  were  presented  to  the 
jury,  the  finding  of  both  of  which  in  the  afiirmative  was 
necessary  to  a  finding  for  defendant.  The  defect  consisted 
in  having  the  steps  leading  from  the  sidewalk  to  the  pave- 
ment shorter  than  the  width  of  the  sidewalk.     Plaintifi",  while 
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acting  as  a  supernumerary  policeman,  on  the  night  of  April  5, 
1885,  intended  to  pass  from  the  sidewalk  on  the  Strand,  at 
the  Moody  corner,  into  the  street,  on  the  steps,  missed  the  sec- 
ond step,  and  coming  to  the  pavement,  broke  his  hip;  his  left 
foot  landed  on  the  top  step  so  near  the  end  that  when  he 
stepped  with  his  right  foot,  it  missed  the  next  step  entirely, 
passing  to  the  right  of  it,  and  landed  on  the  pavement.  It 
was  at  night,  and  the  only  light  in  the  neighborhood  was  at 
the  bank  corner,  so  dim,  he  says,  that  he  could  not  see  across 
the  street  with  it.  He  says  he  saw  the  step,  and  supposed  it 
went  all  the  way  along  the  width  of  the  sidewalk;  did  not 
examine.  He  says  he  was  on  the  beat  once  or  twice  as  a 
supernumerary;  was  not  acquainted  or  familiar  with  the  beat; 
did  not  make  himself  acquainted  with  people's  sidewalks;  did 
not  think  it  was  any  of  his  business;  had  no  instructions  to 
do  so;  looked  to  see  if  everything  was  locked.  He  also  says: 
"I  was  satisfied  there  was  a  step;  but  it  was  pretty  dark,  and 
I  could  not  see." 

He  testified  that  he  was  careful  in  getting  down  on  the  step. 
The  roster  showed  that  he  had  been  on  that  beat,  seven  times 
in  all,  at  night,  from  February  20  to  April  5,  1885.  The 
steps  had  been  in  the  same  condition  as  on  the  night  of  the 
accident  five  or  six  years,  and  the  sergeant  of  the  police  testi- 
fied that  the  plaintiflF  had  been  on  that  beat  as  supernumerary 
two  or  three  times.  He  had  been  a  regular  policeman  before 
this,  and  the  sergeant  testified  he  had  then  been  on  the  beat, 
and  had  been  there  long  enough  to  know  it.  Plaintiff  says 
he  knew  rule  27  of  the  police  regulations,  which  is  as  follows: 
"The  prevention  of  crime  being  the  most  important  object  in 
view,  the  patrolman's  exertions  must  be  constantly  used  to 
accomplish  that  end;  he  must  examine  and  make  himself 
acquainted  with  all  parts  of  his  post,  and  vigilantly  watch 
every  description  of  person  passing  his  way,  and  he  must,  to 
the  utmost  of  his  power,  prevent  the  commission  of  assaults, 
breaches  of  the  peace,  and  all  other  crimes  about  to  be  com- 
mitted." There  was  evidence  tending  to  show  that  the  steps 
were  dangerous,  and  that  a  man  of  ordinary  prudence  might 
step  oflF  there  at  night;  also,  that  the  steps  could  be  made  safe 
by  extending  them  the  entire  width  of  the  sidewalk,  as  was 
now  being  done,  when  put  down  in  other  places.  After  plain- 
tiff's accident,  these  steps  were  reported  as  defective  by  the 
policeman  on  duty  there. 

Now,  the  question  is,  Ought  this  court  to  say  the  verdict  of 
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the  jury  was  contrary  to  the  charge  of  the  court  under  the 
evidence,  in  that  it  failed  to  find  that  plaintifi"  had  the 
same  or  equal  means  of  knowing  the  condition  of  steps  and 
sidewalk  that  defendant  had?  We  think  not.  Defendant 
knew  with  certainty  the  condition  of  its  steps  and  sidewalk; 
it  placed  them  there.  Plaintifi"  was  only  on  duty  there  on 
several  occasions  recently  before  the  accident,  and  that  at 
night.  Had  the  jury  found  it  was  his  duty  to  have  known 
the  existence  of  the  defect  under  proper  instructions,  we 
would  not,  as  an  appellate  court,  feel  authorized  to  set  the 
verdict  aside;  nor  can  we  say,  in  opposition  to  the  verdict, 
that  plaintiff  had  the  same  or  equal  means  of  knowing 
there  was  a  defect  as  did  the  defendant.  The  jury  also  found 
that  the  defect  was  not  open  and  visible.  In  doing  so,  they 
very  properly  viewed  the  matter  from  the  plaintiff's  stand- 
point. He  was  on  duty  there  at  night;  the  place  was  not 
lighted,  at  least  not  sufficiently  lighted  to  enable  him  to  see; 
and  as  to  him,  under  these  circumstances,  the  jury  might  well 
conclude  that  the  defect  was  not  visible.  It  was  proved  that 
the  steps  were  unsafe  at  night  to  persons  passing  as  plaintiff 
was.  There  was  evidence  contra,  but  it  was  the  duty  of  the 
jury  to  reconcile  the  conflict;  and  having  done  so,  it  is  not  our 
province  to  interfere. 

Appellant's  second  assignment  of  error  complains  that  the 
verdict  of  the  jury  is  contrary  to  the  evidence  and  the  follow- 
ing charge  of  the  court.  The  charge  referred  to  instructs  the 
jury  that  the  city  of  Galveston  is  bound  to  keep  its  streets 
and  sidewalks  and  approaches  thereto  in  reasonably  safe 
condition  for  use  by  persons  of  ordinary  care  and  prudence, 
but  are  not  absolute  insurers  of  their  safety;  that  night- 
policemen  and  supernumerary  night-policemen  in  the  pay  of 
the  city  are  its  employees,  and  assume  all  the  risks  ordina- 
rily incident  to  such  employment;  and  where  there  may  be 
an  open  defect  in  the  approaches  from  the  street  to  the  side- 
walk, and  the  policeman  knew  of  such  defect,  or  where  the 
defect  was  open  to  ordinary  observation,  and  such  night- 
policeman  had  been  on  that  beat  where  the  defect  existed 
sufficiently  long  to  have  become  aware  of  such  defect,  then 
the  policeman  is  presumed  to  have  assumed  all  risks  incident 
to  such  defect. 

The  appellee  contends  that  the  foregoing  instruction  is  not 
the  law;  that  policemen  do  not  assume  risks  incident  to  de- 
fective sidewalks  and  highways.     Thompson,  in  his  work  on 
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negligence  (vol.  2,  p.  1242,  sec.  17),  sustains  appellee's  view  of 
the  law.  He  says:  "A  police-officer  or  fireman  has  no  such 
relation  by  virtue  of  his  employment  to  the  city  whose  officer 
he  is  to  prevent  him  from  maintaining  an  action  to  recover 
for  injuries  received  by  reason  of  a  defective  highway  therein." 

He  cites,  in  support  of  the  text,  Kimball  v.  Boston,  83  Mass. 
417,  which  supports  the  doctrine  in  unqualified  terms.  He 
also  cites  Palmer  v.  Portsmouth,  43  N.  H.  265,  which  rests  the 
doctrine  upon  a  statute.  The  reason  of  the  rule  seems  to  be 
that  police-officers  act  in  their  capacity  of  public  officers,  and 
not  as  agents  or  servants  of  the  city. 

The  statute  of  this  state  makes  policemen  of  incorporated 
cities  and  towns  public  officers,  that  is,  peace  officers,  and 
clothes  them  with  the  powers  and  duties  of  other  peace  offi- 
cers: Code  Crim.  Proc,  arts.  44,  45.  They  do  not  stand  in 
the  same  relation  to  the  city,  then,  that  the  employees  of  a 
railroad  company  or  other  private  corporation  do  to  their  em- 
ployers, and  are  not  subject  to  the  restricted  rights  of  such 
relations. 

It  might  be  admitted,  however,  that  the  charge  of  the  court 
presents  the  law  correctly,  and  still  it  could  not  be  said  that 
the  verdict  was  not  in  accord  with  it  under  the  evidence.  The 
charge  does  not  have  the  policeman  to  assume  the  risk  inci- 
dent to  the  defect  in  the  approach  from  the  street  to  the  side- 
walk, unless  the  policeman  knew  of  the  defect,  or  in  case  the 
defect  was  open  to  ordinary  observation,  and  he  had  been  on 
the  beat  sufficiently  long  to  have  become  aware  of  it.  The 
jury  had  evidence  before  them  to  sustain  their  finding  under 
the  charge.  Plaintiff  testified  that  he  did  not  know  of  the  de- 
fect, but  that  he  supposed  the  steps  were  long  enough.  He 
was  only  a  supernumerary,  and  had  only  been  on  the  beat  at 
night  on  several  occasions  recently  before  his  injury,  except  a 
long  time  before,  when  he  was  a  regular  policeman,  and  from 
this  the  jury  might  have  properly  concluded  that  he  had  not 
been  on  the  beat  long  enough  to  have  discovered  the  short 
steps.  They  had  the  right  to  consider  that  his  service  there 
was  at  night.  The  verdict  was  not  at  variance  with  the  evi- 
dence and  the  charge. 

The  third  assignment  of  error  is  not  well  taken.  It  com- 
plains that  the  court  should  have  granted  a  new  trial,  because 
the  verdict  was  contrary  to  the  law  and  evidence,  and  espe- 
cially contrary  to  the  charge  which  directed  the  jury  to  find 
for  defendant  if  plaintiff's  injuries  were  the  result  of  his  own 
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want  of  care.  The  court  very  properly  left  this  question  to 
the  jury.  Plaintiff  testified  that  he  was  ignorant  of  the  con- 
dition of  the  steps;  that  he  supposed,  as  he  had  the  right  to 
do,  that  they  extended  the  whole  width  of  the  sidewalk  (2 
Dillon  on  Municipal  Corporations,  sec.  1007,  p.  1023),  and 
that  he  was  careful  in  getting  down  on  the  step.  We  see, 
then,  that  there  was  evidence  to  support  the  verdict  under  the 
charge,  which,  if  credited  by  the  jury,  warranted  the  conclu- 
sion arrived  at  by  them. 

The  fourth  assignment  of  error  is  not  set  out  in  appellant's 
brief,  but  the  proposition  under  it  is  as  follows:  "When  the 
verdict  is  contrary  to  the  law  and  the  evidence,  and  contrary 
to  the  instruction  of  the  court,  it  is  the  duty  of  the  court  to 
grant  a  new  trial  without  regard  to  the  financial  condition  of 
the  parties." 

The  trial  judge  remarked  from  the  bench,  as  a  reason  for 
overruling  the  motion  for  a  new  trial,  "that  the  question 
whether  a  policeman  was  an  employee  had  never  been  passed 
upon  by  the  supreme  court,  and  as  the  city  could  appeal  with- 
out giving  bond,  and  had  plenty  of  money  to  pay  for  the  tran- 
script, and  the  plaintifl"  was  poor,  he  would  overrule  the 
motion."  The  judge  signed  a  bill  of  exceptions  for  defend- 
ant containing  the  above  as  his  reason  for  overruling  the 
motion  for  a  new  trial.  It  was  the  duty  of  the  judge  to  grant 
the  new  trial,  if  he  was  of  opinion  the  evidence  did  not  sup- 
port the  verdict  under  the  law,  and  if  he  thought  he  had 
charged  the  law  on  the  question  of  policemen  being  employees 
of  the  city.  The  financial  condition  of  the  parties  ought  not 
to  influence  the  court  in  passing  upon  a  motion  for  a  new  trial. 
The  facilities  with  which  one  of  the  parties  can  appeal  ought 
lot  to  be  considered  as  a  reason.     It  is  not  a  reason. 

We  have  already  expressed  our  opinion  upon  the  law  as 
given  in  the  charge,  that  the  charge  is  incorrect;  that  police- 
men are  not  employees  of  the  city,  and  do  not  assume  risks  of 
bad  and  defective  passways;  so  the  ruling  of  the  court  upon 
the  reason  assigned  is  relieved  of  the  error  it  would  have  if  the 
law  as  given  in  his  charge  had  been  correct.  The  court  did 
overrule  the  motion,  and  it  is  apparent  he  would  have  done  so 
if  he  had  thought  the  law  was  as  we  have  stated  it  to  be.  The 
error  is  harmless,  and  should  not  require  a  reversal  of  the 
case. 

We  conclude  the  judgment  of  the  court  below  should  be 
affirmed. 
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MuinciPAL  Corporations.  —  When  defective  sidewalks  in  a  city  cause 
personal  injnry  to  a  person,  the  city  is  generally  liable,  if  it  had  proper  no- 
tice of  the  defective  condition  thereof:  Dundaa  v.  City  qf  Lansing,  75  Mich. 
499;  ante,  p.  457,  and  note;  Village  of  Pmca  v.  Craw/wd,  23  Neb.  662;  8 
Am.  St.  Rep.  144,  and  cases  in  note  149. 

Master  and  Servant  —  Assumption  op  Risks  by  Servant.  —  A  ser- 
rant  not  only  assumes  the  ordinary  risks  and  perils  of  his  master's  employ, 
but  also  all  other  risks  and  perils  discernable  by  ordinary  observation:  Kean 
V.  Detroit  etc.  Mills,  66  Mich.  277;  11  Am.  St.  Rep.  492,  and  note  502. 

Trial.  —  The  ruling  of  a  court  based  upon  an  erroneous  reason  is  not  a 
ground  for  reversal,  when  for  a  good  and  valid  reason  the  same  ruling  would 
have  been  correct  and  proper:  People  v.  Central  etc.  R.  JR.  Co.,  76  CaL  29. 
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[72  Texas,  685.] 

Libel  —  Privileged  Proceedings.  —  Proceedings  in  courts  of  justice,  legis- 
lative  proceedings,  and  petitions  and  memorials  to  legislatures  are  abso- 
lutely privileged,  and  cannot  be  made  the  basis  of  an  action  for  libel. 

Privilege,  when  Absolute,  is  Complete  Defense  to  an  action  for  libel, 
and  cannot  be  rebutted  or  overcome  by  evidence  that  the  publication 
was  false  and  malicious. 

Petition  for  Libel  must  Set  out  Very  Language  Relied  on  as  libelou*, 
and  not  merely  the  substance  and  meaning  of  the  language. 

Libel.     The  opinion  states  the  case. 

McLemore  and  Campbell,  and  George  E.  Mann,  for  the  appel- 
lant. 

Waul  and  Walker,  for  the  appellees. 

CoLLARD,  J.  This  is  a  suit  for  libel  brought  by  Julius 
Runge,  the  appellant,  against  Joseph  Franklin  and  others.  It 
is  predicated  upon  alleged  defamatory  matter  contained  in  a 
petition  filed  by  appellees  in  the  district  court  of  Galveston 
County  against  the  Island  City  Ice  Company,  a  corporation  in 
the  city  of  Galveston,  having  the  usual  officers,  appellant  be- 
ing one  of  the  directors,  and  the  appellees  being  owners  of 
much  less  than  one  half  the  stock.  The  bill  declared  to  be 
libelous  attacks  the  management  of  the  company,  alleging  that 
it  had  been  fraudulently  conducted  by  the  president,  with  the 
assent  and  approval  of  the  directors;  it  asks  for  injunction  to 
prevent  sale  or  other  disposition  of  the  property,  and  the  ap- 
pointment of  a  receiver  to  wind  up  the  affairs  of  the  company. 
Only  a  part  of  the  allegations  of  the  bill  are  selected  and  de- 
clared on  as  libelous. 
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Plaintiff  alleges  that  the  bill  was  false  and  malicious,  and 
that  the  suit  was  brought  by  defendants,  when  they  were  fully 
advised  that  there  was  no  cause  of  action  against  plaintiff  or 
right  of  petition,  as  a  libelous  cover  and  device  under  which 
to  attack  and  injure  the  good  name  and  fame  of  plaintiff  as  a 
man  and  a  director,  and  to  injure  him  by  depreciating  his  stocks 
in  several  corporations  of  which  he  is  director.  He  further 
alleged  that  after  he  had  filed  his  affidavit  in  court  specifically 
denying  each  and  all  the  allegations  of  the  bill,  "defendants, 
on  February  11,  1886,  caused  the  same  to  be  published  in  the 
Galveston  News,  a  newspaper  having  an  extensive  circulation 
in  the  city  of  Galveston  and  throughout  the  state  of  Texas,  re- 
peating through  the  columns  of  the  News  the  said  libelous 
matter;  in  a  certain  part  thereof  was  and  is  contained  in  tenor 
as  follows:  'Hereby  annexed,  marked  exhibit  A,  and  made  a 
part  of  this  petition.'  " 

It -is  further  alleged  that  after  defendants  had  vented  their 
spleen  "by  publishing  their  said  libelous  allegations  in  said 
petition  and  said  newspaper,  and  under  pretext  of  a  suit,  ac- 
complished their  wicked  and  malicious  purpose  of  injuring 
plaintiff  in  character,  business,  and  property,  they  then  dis- 
missed their  pretended  suit,  paying  the  costs  of  court,"  before 
the  demurrers  to  the  same  were  acted  on,  which  demurrers 
were  alleged  to  show  that  in  truth  and  in  fact  the  bill  set  up 
no  cause  of  action  or  basis  of  relief  against  the  Island  City  Ice 
Company,  The  plaintiff  was  not  made  a  defendant  in  the  bill 
asking  the  appointment  of  a  receiver. 

The  exhibit  A  filed  as  containing  the  matter  published  in 
the  News  is  not  a  copy  of  the  petition  or  its  allegations  in  form, 
but  is  a  somewhat  condensed  report  of  the  same,  and  sub- 
Btantially  restates  the  alleged  libelous  allegations  of  the  bill  ex- 
tracted and  copied  in  plaintiff's  petition  herein  as  well  as 
other  allegations  not  extracted  nor  declared  on  by  plaintiff. 

Defendants  filed  a  general  demurrer  to  the  petition,  and 
Bpecial  exceptions,  among  which  was  one  that  the  publication 
complained  of  was  privileged,  being  by  petition  to  a  court  of 
competent  jurisdiction  for  injunction  and  to  appoint  a  receiver 
for  the  Island  City  Ice  Company.  The  court  sustained  the 
exceptions,  and  plaintiffs  declining  to  amend,  the  cause  was 
dismissed.  The  case  comes  here  by  appeal  from  this  judg- 
ment of  dismissal,  with  various  assignments  of  error  calling 
in  question  the  correctness  of  the  court's  ruling. 

The  first  and  most  important  question  raised  by  the  assign- 
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ments  of  error  is,  Were  the  allegations  set  out  and  declared  on 
as  libelous  privileged,  contained  as  they  were  in  a  petition  or 
bill  for  injunction  and  for  the  appointment  of  a  receiver,  and 
80  far  privileged  that  an  action  for  libel  cannot  be  maintained 
upon  them,  notwithstanding  they  are  false  and  malicious  and 
were  made  under  cover  and  pretense  of  a  suit  without  right? 

The  object  of  the  bill  was  to  prevent  a  sale  or  other  disposi- 
tion of  the  property  of  the  ice  company  at  a  sacrifice,  to  ap- 
point a  receiver,  and  have  the  business  wound  up.  It  does 
not  appear  to  us  that  the  allegations  declared  on  as  libelous 
were  irrelevant,  or  impertinent,  or  foreign  to  the  end  in  view. 
It  gives  a  history  of  alleged  unlawful  acts  of  the  officers,  as- 
sented to  by  the  directory,  plaintiff  in  the  suit  being  one  of  the 
directors,  in  order  to  show  that  there  was  a  concerted  scheme 
among  them  to  reduce  the  value  of  the  stock  and  enable  them 
to  buy  it  in  and  control  the  company's  affairs,  and  finally  sell 
out  its  property  to  pay  a  doubtful  debt  for  their  own  benefit, 
and  thus  effectually  destroy  all  the  interests  of  the  small 
share-holders.  It  does  not  go  outside  of  pertinent  matters  to 
make  charges  against  the  persons  alleged  to  be  leagued  to- 
gether to  accomplish  such  design.  It  denominates  the  acts 
complained  of  as  "  a  fraud,"  "  a  wrong,"  and  "  an  injury," 
sufficient  to  invoke  the  equity  powers  of  the  court,  and  to 
authorize  the  relief  sought.  The  bill  was  filed  in  a  court  of 
competent  jurisdiction. 

The  demurrer  and  exceptions  to  plaintifi''s  suit  admit  that 
all  the  allegations  declared  on  in  the  bill  were  maliciously 
false.  There  are  two  classes  of  privileged  publications,  —  abso- 
lutely privileged  and  conditionally  privileged.  It  is  the  occa- 
sion on  which  any  publication  is  made  that  gives  it  privilege. 
Proceedings  in  courts  of  justice,  legislative  proceedings,  and 
petitions  and  memorials  to  legislatures  are  said  to  be  abso- 
lutely privileged:  Townshend  on  Slander  and  Libel,  sec.  209, 
and  note  2,  and  sees.  217,  221;  Starkie  on  Libel  and  Slander, 
sec.  669,  top  p.  676. 

Where  the  privilege  is  conditional  only,  it  is  a  prima  facie 
defense  to  the  action,  but  such  defense  may  be  overcome  and 
rebutted  by  proof  of  actual  malice  and  the  falsity  of  the 
charge.  The  cases  of  Holt  v.  Parsons,  23  Tex.  9,  76  Am.  Dec. 
49,  and  Behee  v.  Missouri  Pac.  R'y  Co.,  71  Tex.  424,  are  cases 
of  conditional  privilege  only:  Bradstreet  Co.  v.  Gill,  72  Id.  115; 
ante,  p.  768. 

Where  the  privilege  is  absolute,  it  is  a  complete  defense,  and 
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cannot  be  rebutted  or  overcome  by  evidence  that  the  publi- 
cation was  false  and  malicious.  In  Harstock  v.  Reddick, 
6  Blackf.  255,  where  there  had  been  accusation  made  by  affi- 
davit before  a  magistrate,  charging  plaintiff  with  obtaining 
goods  under  false  pretenses,  the  court  declared  the  law  to  be 
that  the  person  making  such  an  affidavit  was  not  subject  to  suit 
for  libel  therefor.  The  court  said:  "It  makes  no  diffi3rence 
whether  the  charge  be  true  or  false,  or  whether  it  be  sufficient 
to  effect  its  object,  if  it  be  made  in  the  due  course  of  a  legal 
or  judicial  proceeding,  it  is  privileged,  and  cannot  be  the  foun- 
dation of  an  action  for  defamation." 

In  Strauss  v.  Meyer,  48  111.  386,  the  libelous  charges  were 
made  in  a  bill  in  chancery  for  injunction  to  prevent  the  exe- 
cution of  a  trust  in  which  it  was  alleged  that  the  trustee's 
"  general  character  for  honesty  was  bad,"  and  that  he  was  an 
unfit  and  improper  person  to  execute  the  trust.  The  court 
upheld  the  doctrine  in  Harstock  v.  Reddick,  supra,  and  said: 
"  Numerous  other  authorities  might  be  cited  if  this  were  a 
doubtful  question,  but  reason  as  well  as  authority  fully  sus- 
tain the  rule.  If  it  were  not  so,  in  almost  every  vigorously 
contested  case  one  of  the  parties  would  render  himself  liable 
to  an  action  for  libel":  Cook  v.  Hill,  3  Sand.  341. 

Garr  v.  Selden,  4  N.  Y.  93,  is  to  the  same  effect.  The  scan- 
dalous matter  was  contained  in  an  affidavit  filed  in  a  judicial 
investigation.  In  reference  to  it,  the  court  say:  "If  the  mat- 
ter of  the  affidavit  were  pertinent  or  material  to  the  motion, 
the  law  will  not  allow  its  truth  or  innocency  to  be  drawn  in 
question  in  an  action  for  libel.  It  would  not  in  that  case  be 
necessary  to  deny  malice,  as  the  law  does  not  permit  a  party 
to  allege  in  this  form  of  action  that  the  publication  was  false 
and  malicious."  Other  authorities  might  be  cited,  bearing 
more  or  less  directly  upon  the  point,  in  support  of  the  rule 
that  proceedings  in  courts  are  absolutely  privileged,  but  we 
deem  it  unnecessary  to  discuss  them.  The  authorities  are  by 
no  means  uniform  in  support  of  the  rule,  some  holding  that 
the  privilege  of  a  pleading  in  a  court  of  justice  is  only  a 
prima  facie  privilege,  and  others  qualifying  the  general  rule 
to  some  extent.  In  one  case  where  the  accusation  was  that 
notes  had  been  fraudulently  altered  with  intent  to  defraud  and 
swindle,  upon  which  an  action  for  libel  was  brought,  Chief 
Justice  Marshall  sustains  the  privilege,  but  says:  "  That  words 
spoken  or  written  in  the  course  of  justice,  and  pertinent  to  a 
legal  proceeding  within  the  jurisdiction  of  the  tribunal,  are 
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not  actionable,  thougb  they  be  false,  unless  the  proceedings 
were  resorted  to  merely  for  the  purpose  of  conveying  the  scan- 
dal, and  as  a  cover  for  the  malice  of  the  party,  and  not  in 
good  faith  as  a  remedy  for  the  assertion  of  a  right  or  th?  re- 
dress of  a  wrong":  11  B.  Mon.  48. 

We  think  the  qualification  made  to  the  rule  in  the  foregoing 
case  and  similar  ones  unsound.  It  destroys  the  distinction; 
it  practically  puts  proceedings  of  the  courts  upon  the  same 
footing  as  other  conditional  privileges.  If  pleadings  are 
shown  to  be  false  and  malicious,  it  might  well  be  concluded 
by  a  jury  that  they  were  employed  as  a  cover  and  vehicle  of 
defamation.  The  proof  that  would  establish  the  facts  of  mal- 
ice and  falsity  would  also  establish  the  other  fact  of  a  ficti- 
tious suit,  and  so  there  would  be  an  end  of  the  privilege  as 
claimed.  The  distinction  would  be  lost  altogether.  Mr. 
Townshend,  in  his  work  on  slander  and  libel,  says:  "The 
right  of  appealing  to  the  civil  tribunals  is  more  extensive  than 
the  right  of  appealing  to  the  criminal  tribunals;  for  as  to  the 
former,  every  one  has  the  right,  with  or  without  reasonable 
cause  for  so  doing,  to  prefer  his  complaint,  and  whatever  he 
may  allege  in  his  pleading  as  or  in  connection  with  his  ground 
of  complaint  can  never  give  a  right  of  action  for  slander  or 

libel The  rule  as  thus  laid  down  has  been  doubted  by 

some,  and  it  has  been  said  that  if  the  tribunal  to  which  the 
complaint  be  made  has  no  jurisdiction  of  the  subject-matter, 
or  if  the  defamatory  matter  be  irrelevant  to  the  matter  in 
hand,  or  if  the  party  complaining  or  defending  maliciously 
insert  defamatory  matter  in  his  pleading,  that  in  such  cases 
the  party  aggrieved  may  maintain  his  action  for  slander  or 
libel.  Notwithstanding  the  dicta  to  the  contrary,  we  believe 
the  better  and  the  prevailing  rule  to  be,  that  for  any  defama- 
tory matter  contained  in  a  pleading  in  a  court  of  civil  juris- 
diction no  action  for  libel  can  be  maintained.  The  power 
possessed  by  the  courts  to  strike  out  scandalous  matter  from 
proceedings  before  them,  and  to  punish  as  for  contempt,  is 
considered  a  sufficient  guaranty  against  the  abuse  of  the 
privilege;  but  whatever  may  be  the  reason,  it  seems  certain 
that  where  there  is  a  perversion  of  the  privilege  the  policy  of 
the  law  steps  in  and  controls  the  individual  right  of  redress": 
Townshend  on  Slander  and  Libel,  sec.  221. 

We  adopt  the  foregoing  as  expressing  our  views  upon  the 
question.  We  believe  it  is  and  ought  to  be  the  law  that  pro- 
ceedings in  civil  courts  are  absolutely  privileged.     Citizens 
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ought  to  have  the  unqualified  right  to  appeal  to  the  civil  courts 
for  redress  without  the  fear  of  being  called  to  answer  in  dam- 
ages for  libel. 

Where  property  is  attached  upon  false  charges,  or  where 
there  is  a  malicious  prosecution  in  a  criminal  court,  the  law 
affords  ample  remedies  for  the  wrong  done,  but  not  by  a  suit 
for  libel.  No  property  was  seized  in  the  case  at  bar,  and  we 
are  of  opinion  the  filing  of  the  bill  for  injunction  and  appoint- 
ment of  a  receiver  gave  plaintiff  no  cause  of  action  for  libel 
or  anything  else:  Johnson  v.  King,  64  Tex.  232;  Smith  v.  Ad- 
ams, 27  Id.  30;  Haldeman  v.  Chambers,  19  Id.  53. 

"We  have  now  to  consider  the  report  in  the  Galveston  News. 
It  is  alleged  to  be  a  repetition  of  the  allegations  in  the  bill; 
it  is  filed  with  the  petition  and  made  a  part  of  it;  it  contains 
a  report  of  the  suit,  its  object,  the  charges  made,  some  of 
which  are  not  declared  on  as  libelous.  The  petition  does  not 
point  out  any  particular  part  of  it  as  libelous,  except  by  de- 
claring it  to  be  a  repetition  of  matter  published  in  the  court 
proceeding.  It  is  not  clear  that  the  plaintiff  intended  to  de- 
clare on  it  as  a  distinct  cause  of  action,  as  nothing  in  it  is  set 
out  in  hsec  verba,  as  required  in  petition  for  libel:  Bradstreet 
Co.  V.  Gill,  72  Tex.  115;  ante,  p.  768;  it  is  very  probable  it 
was  mentioned  as  mere  matter  of  aggravation.  The  only  way 
in  which  the  report  in  the  News  is  alleged  is  that  the  slan- 
derous matter  before  set  out  was  repeated  by  publication  in 
the  News. 

We  do  not  think  it  would  be  correct  pleading  to  borrow  from 
former  allegations,  and  so  set  up  a  distinct  and  independent 
cause  of  action;  but  if  it  could  be  done,  the  filed  exhibit  showing 
what  was  published  in  the  paper  does  not  verify  the  allegation 
that  it  was  a  repetition  of  the  matters  before  alleged.  On  the 
contrary,  it  is  a  synopsis  of  the  matter  before  alleged  in  differ- 
ent language,  and  contains  much  more  matter  of  a  slanderous 
character  connected  with  the  bill.  The  very  language  relied 
on  as  libelous  must  be  set  out  in  a  petition  for  libel,  not  the 
substance  and  meaning  of  the  language.  The  oflEice  of  the  in- 
nuendo is  to  show  the  effect  and  meaning  of  the  language: 
Bradstreet  Co.  v.  Gill,  supra.  The  cause  of  action  consists  in 
the  language  written. 

Again,  if  the  counts  as  to  the  ne\!rspaper  publication  were 
relied  on  as  an  independent  cause  of  action,  they  are  insuflS- 
cient  for  the  purpose,  because  they  do  not  lay  the  basis  for 
damages  as  to  amount  resulting  from  this  publication  alone. 
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It  is  connected  and  blended  with  the  alleged  wrong  of  pub- 
lishing by  the  filing  of  the  bill  in  court,  and  the  prayer  is  for 
ten  thousand  dollars  on  account  of  "  the  several  grievances 
aforesaid."  There  is  no  measure  or  limit  of  damages  set  up 
or  claimed  for  the  particular  grievance  by  the  newspaper  pub- 
lication. The  court  is  not  advised  as  to  what  part  of  the  ten 
thousand  dollars  claimed  as  special  damages  results  from  the 
newspaper  publication,  and  could  not  say  where  a  verdict 
should  stop,  or  what  amount  it  might  reach  for  this  distinct 
cause  of  action,  if  it  be  one.  The  verdict  must  respond  to 
the  issues,  and  the  judgment  must  conform  to  the  plead- 
ings: R.  S.,  arts.  1327,  1335.  Upon  this  count  there  is  no 
guide  for  either.  The  discussion  of  this  question  may  have 
been  needless,  for,  as  before  said,  the  allegations  were  probably 
intended  as  matter  of  aggravation.  We  thought  it  best  to 
notice  it,  lest  it  might  be  supposed  we  had  overlooked  it.  If 
it  was  intended  as  an  additional  cause  of  action,  it  was  bad  on 
general  demurrer,  and  the  court  did  not  err  in  so  holding. 

We  conclude  that  the  judgment  of  the  court  below  should  be 
affirmed. 

Libel.  —  Petition  in  a  libel  suit  must  put  the  court  in  possession  of  libel- 
ous matter,  the  language  used,  and  innuendoes  necessary  to  explain  the 
meaning  of  the  libelous  language:  Bradstreet  Co.  v.  QUI,  72  Tex.  115;  ante, 
p.  768,  and  note. 

Libel.  —  Proceedings  in  a  Court  of  Justice  are  privileged:  Hunckel  v. 
Vmeiff,  69  Md.  179;  9  Am.  St.  Rep.  413,  and  note  419  et  seq.;  Shadden  r. 
McElwee,  86  Tenn.  146;  6  Am.  St.  Rep.  821,  and  extended  note  825-828;  Bar- 
rows V.  Bell,  7  Gray,  301;  66  Am.  Dec.  479,  and  note;  Laioson  v.  Hicks,  38 
Ala.  279;  81  Am.  Dec.  49;  Cincinnati  etc.  Co.  v.  Timherlake,  10  Ohio  St.  548;  78 
Am.  Dec.  285;  Aldrich  v.  Press  Printing  Co.,  9  Minn.  133;  86  Am.  Dec.  84. 
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Limitation  —  Presumption  in  Support  of  Judgment. — Where  a  defend- 
ant pleads  the  ten  years'  limitation,  and  the  record  shows  that  he  had 
occupied  the  land  sued  for  with  exclusive  possession  since  1873,  and  that 
such  possession  was  "continuous,  adverse,  and  peaceable  to  this  date, " 
but  the  record  does  not  disclose  the  date  of  the  commencement  of  the 
suit  in  which  judgment  was  rendered  in  1886,  it  will  be  presumed,  in 
support  of  a  judgment  of  the  court  sustaining  the  defense  of  the  statute 
of  limitations  of  ten  years,  that  the  possession  was  peaceable  until  the 
commencement  of  the  suit,  and  that  the  petition  was  filed  more  than  ten 
years  after  the  adverse  occupancy  began. 
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RuNNiNQ  OF  Statute  or  Limitations  is  not  Stopped  bt  Covertttre  or 
Minority  of  the  heirs  after  it  has  commenced  against  the  ancestor. 

Marshal's  Sale  of  Land,  when  Void.  —  A  marshal's  sale  of  land  under 
execution  from  a  United  States  court,  made  before  the  door  of  the  United 
States  court-house,  and  not  before  the  door  of  the  court-house  of  the 
county  in  which  the  land  is  situated,  is  void,  is  incapable  of  ratification, 
and  may  be  attacked  collaterally. 

Mere  Acquiescence  of  Defendant  in  Execution  in  Void  Judicial  Salb 
gives  no  validity  to  the  sale. 

Trespass  to  try  title.     The  opinion  states  the  case. 

Fly  and  Davidson^  and  J.  L.  Hill,  for  the  plaintiffs  in  error. 

C.  S.  Carsner,  for  the  defendants  in  error. 

Gaines,  A.  J.  This  is  an  action  of  trespass  to  try  title  brought 
in  the  court  below  by  plaintiffs  in  error  as  the  heirs  of  J.  A. 
Moody  against  defendants  in  error  to  recover  a  parcel  of  land 
in  the  city  of  Victoria,  known  as  block  230.  The  defendants 
each  claimed  a  separate  parcel  of  the  block,  and  disclaimed  as 
to  the  remainder.  They  pleaded  not  guilty  and  the  statute 
of  limitations.  The  cause  was  submitted  to  the  judge  with- 
out a  jury,  and  he  gave  judgment  for  the  defendants. 

Both  plaintiffs  and  defendants  claim  title  under  the  city  of 
Victoria, —  the  plaintiffs  under  a  sheriff's  deed  to  their  ancestor 
made  in  1849,  the  defendants  under  a  sheriff's  deed  made  to 
Valentine  Moeller,  one  of  defendants,  in  1868. 

It  was  admitted  on  the  trial  that  J.  A.  Moody,  plaintiffs' 
ancestor,  died  on  March  6,  1874,  and  it  is  admitted  in  the 
statement  of  facts  "that  defendants  proved  occupancy  and 
exclusive  possession  of  all  the  block  sued  for  herein  since 
February,  1873,  continuous,  adverse,  and  peaceable  to  this 
date."  We  presume  it  is  meant  that  the  possession  was 
peaceable  until  the  commencement  of  this  suit,  the  date  of 
which  the  record  does  not  disclose.  We  infer,  however,  that 
the  petition  was  filed  more  than  ten  years  after  the  adverse 
occupancy  began.  There  is  a  bill  of  exceptions,  which  shows 
that  the  court  sustained  the  defense  of  the  statute  of  limita- 
tions of  ten  years,  and  in  the  absence  of  the  date  at  which  the 
petition  was  filed  this  inference  should  be  indulged  in  support 
of  the  judgment.     The  trial  was  not  had  until  May,  1886. 

The  plaintiff's  ancestor  having  died  after  the  adverse  pos- 
session commenced,  the  statute  of  limitation  continued  to  run, 
notwithstanding  any  disability  of  coverture  or  minority  that 
may  have  existed  on  part  of  any  one  or  more  of  his  heirs. 
In  order,  therefore,  to  obviate  the  apparent  bar  of  the  statute, 
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the  plaintiflfs  offered  in  evidence  a  judgment  in  favor  of  the 
United  States  against  J.  A.  Moody  and  another,  in  the  district 
court  of  the  United  States  of  the  eastern  district  of  Texas, 
rendered  in  1867,  and  execution  upon  the  judgment  with  the 
return  of  the  marshal  showing  a  levy  upon  the  land  in  con- 
troversy; an  order  of  sale  in  pursuance  of  such  levy,  together 
with  a  return  and  marshal's  deed  showing  a  sale  of  the  land 
to  the  United  States  and  a  conveyance  in  accordance  there- 
with. The  sale  was  made  on  the  third  day  of  November,  1868, 
*'  in  front  of  the  United  States  court-room  in  Galveston."  The 
marshal's  deed  was  not  executed  until  the  10th  of  January, 
1884.  The  delay,  it  seems,  was  caused  by  an  offer  on  part  of 
Moody  to  settle  or  compromise  the  judgment. 

In  connection  with  the  foregoing  evidence  the  plaintiffs 
offered  a  deed  from  the  United  States,  dated  December  29, 
1884,  conveying  the  land  to  them  in  consideration  of  the  pay- 
ment by  them  of  the  claim  of  the  government  against  their 
ancestor.  All  this  evidence  was  excluded  by  the  court  upon 
objection  by  defendants.  This  ruling  of  the  court  was  ex- 
cepted to  at  the  time,  and  is  now  assigned  as  error. 

The  ground  of  objection  to  the  evidence  was,  that  the  sale 
by  the  marshal  was  made  at  a  place  not  authorized  by  law, 
and  was  therefore  void.  The  question  of  the  validity  of  a  sale 
by  a  marshal  under  an  execution  from  a  United  States  court, 
made  before  the  door  of  the  United  States  court-house,  instead 
of  the  door  of  the  court-house  of  the  county  where  the  land  is 
situated,  came  before  this  court  in  the  case  of  Sinclair  v.  Stan- 
ley, 64  Tex.  67,  and  it  was  there  held  that  such  a  sale  was 
"  not  only  voidable,  but  void."  A  voidable  sale  passes  the 
legal  title  subject  to  be  voided  by  a  direct  proceeding  for  that 
purpose,  and  it  is  not  subject  to  a  collateral  attack.  It  may 
be  ratified.  But  a  void  sale  conveys  no  title,  is  incapable  of 
ratification,  and  may  be  shown  to  be  a  nullity,  even  in  a  col- 
lateral proceeding.  In  all  the  cases  cited  by  appellants' 
counsel  to  support  a  contrary  ruling,  the  sales  were  held  to  be 
voidable,  and  not  void. 

There  was  evidence  tending  to  show  that  plaintiffs'  an- 
cestor acquiesced  in  the  sale  of  his  land  by  the  marshal,  and 
appellants  insist  that  because  of  such  acquiescence  the  sale 
was  made  valid.  They  cite,  in  support  of  this  proposition, 
Brown  v.  Christie,  27  Tex.  73;  84  Am.  Dec.  607;  Ayera  v. 
Duprey,  27  Tex.  594;  86  Am.  Dec.  657;  Howard  v.  North,  5 
Tex.  299;  51  Am.  Dec.  769;  Peters  v.  Caton,  6  Tex.  554;  and 
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Sydnor  v.  Roberts,  13  Tex.  598;  65  Am.  Dec.  84.  Howard  v. 
North,  supra,  is  the  only  one  of  these  cases  in  which  the  sale 
was  held  to  be  void,  and  it  was  there  decided  merely  that  if 
the  owner  of  land  sue  to  set  aside  a  void  sherifif's  sale  he  must 
pay  back  the  purchase-money.  None  of  these  cases  give  any 
countenance  to  the  doctrine  that  the  mere  acquiescence  by 
the  defendant  in  execution  in  a  void  sale  of  his  land  made 
by  the  sheriff  will  give  validity  to  the  sale.  It  follows  that 
the  court  did  not  err  in  excluding  the  evidence  of  the  mar- 
shal's sale  offered  by  plaintiffs.  It  did  not  show  that  any 
title  passed  by  it  to  the  United  States  or  that  the  government 
had  any  title  which  passed  by  its  deed  to  them.  Nor  did  it 
show  any  bar  to  the  operation  of  the  statute  of  limitations. 
It  was  not  an  obstacle  to  a  suit  for  the  recovery  of  the  land  by 
plaintiffs'  ancestor  in  his  lifetime  or  by  them  after  his  death. 
It  is  too  plain  for  argument  that  if  plaintiffs  had  brought  suit 
for  the  recovery  of  the  property  in  controversy  even  before  the 
execution  of  the  deed  of  the  United  States  to  them  the  defend- 
ants could  not  have  set  up  the  claim  of  the  government  as  an 
outstanding  title  to  defeat  the  recovery. 

This  renders  it  unnecessary  to  consider  the  question  whether 
or  not  the  statute  would  have  run  in  favor  of  defendants  if  the 
title  had  been  in  the  United  States. 

Upon  the  uncontroverted  evidence  introduced  in  the  case, 
the  defendants  showed  title  by  limitations.  That  offered  and 
rejected  was  properly  excluded,  since  if  it  had  been  admitted 
it  could  not  have  been  looked  to  for  any  purpose. 

The  judgment  is  therefore  affirmed. 


Statute  of  Limitations,  once  put  into  operation,  continues  to  run,  not- 
withstanding subsequent  disabilities:  Doyle  v.  Wade,  23  Fla.  90;  11  Am.  St. 
Rep.  334,  and  cases  cited  in  note  342. 

Presumptions.  —  Every  material  fact  not  found  by  the  court  below  must 
be  presumed  in  favor  of  a  judgment:  Jones  v.  Adams,  19  Nev.  78;  3  Am.  St. 
Rep.  788;  Besso  v.  Soutliworth,  71  Tex.  765;  10  Am.  St.  Rep.  814. 

Judicial  Sales.  — Notice  must  be  given  of  the  exact  place  of  sale:  Note 
Hoffman  v.  Anthony,  75  Am.  Dec.  709,  710. 

Judicial  Sales.  —  A  sale  of  real  estate  under  execution  made  on  a  day 
other  than  the  day  prescribed  by  statute  is  absolutely  void:  LoudermiVc  v. 
Corpening,  101  N.  C.  649. 

Void  Judicial  Sale  under  which  third  parties  have  acquired  rights  will 
not  be  set  aside  at  the  instance  of  the  judgment  creditor,  where  he  may  reach 
other  property  of  the  debtor  suflScient  to  satisfy  his  judgment:  HoUcra/t  v. 
Douglass,  115  Ind.  139. 
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Western  Union  Telegraph  Co.  v.  Broesche. 

[72  Texas,  654.J 

Tblborafh  Company  need  hot  be  Informed  that  Sender  ov  Message 
IS  Acting  as  Agent  for  another  person,  who  pays  the  charges,  and  for 
whose  benefit  the  transmission  of  the  message  is* sought,  where  it  ia  not 
•hown  that  the  agents  of  the  company  would  have  done  more  or  acted 
differently  under  the  contract  if  they  had  known  that  the  sender  was  the 
agent  of  such  other  person. 

Telegraph  Company  cannot  Avoid  Liability  for  Failure  to  Deliver 
Message  by  showing  that  the  oflGce  at  the  place  of  delivery  was  closed 
at  the  time  when  the  message  was  received  for  transmission. 

Mental  Suffering  may  be  Considered  as  Element  of  Damage  in  an 
action  for  the  non-delivery  of  a  telegram,  the  wording  of  which  showed 
that  it  demanded  prompt  delivery. 

Stipclation  Requiring  Telegraphic  Message  to  be  Repeated  is  No 
Defense  to  an  action  to  recover  damages  for  delay  or  failure  in  deliver- 
ing the  message. 

Telegraph  Company  is  Liable  for  Such  Damage  as  is  Direct  and 
Natural  Result  of  its  failure  to  deliver  a  message  intrusted  to  it  for 
delivery,  without  regard  to  the  degree  of  its  negligence,  where  the  mes- 
sage on  its  face  discloses  the  necessity  for  its  prompt  transmission  and 
delivery. 

Verdict  will  not  be  Set  Aside  for  Excessiveness  Alone  in  a  case 
where  mental  anguish  or  distress  is  an  element  of  actual  damage,  for  the 
estimation  of  which  the  law  furnishes  no  rule,  unless  it  appears  that  the 
jury  have  eicted  from  passion,  prejudice,  or  other  improper  influence. 

Action  for  negligence.     The  opinion  states  the  case. 
Stemmons  and  Field,  for  the  appellant. 
Bassett,  Muse,  and  Muse,  for  the  appellee. 

Acker,  J.  Appellee  carried  his  wife  from  their  home  near 
Burton  to  Austin  for  medical  treatment,  Dr.  Hons,  their 
family  physician,  accompanying  them.  The  wife  died  at 
Austin  on  Sunday,  July  17,  1887,  and  Dr.  Hons  and  appellee 
went  to  appellant's  office  in  Austin  between  six  and  seven 
o'clock,  p.  M.,  on  that  day,  and  delivered  to  appellant  the  fol- 
lowing message:  — 

"Mrs.  Broesche  is  dead;  will  bring  corpse  on  train  to-night. 

"J.  M.  HoNS." 

This  telegram  was  addressed  to  appellee's  brother-in-law, 
Hoffman,  at  Burton.  Appellee  paid  the  charges  for  transmit- 
ting this  message,  and  left  Austin  with  his  wife's  body  that 
night  by  train,  arriving  at  Burton  about  1:30,  a.  m.,  on  the  18th 
of  July.  The  message  was  not  delivered  until  about  8: 30,  a.  m., 
the  next  day  after  it  was  deposited  with  appellant's  agent  in 
Austin,  and  some  hours  after  the  arrival  of  the  corpse.     This 
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suit  was  brought  by  appellee  to  recover  damages  for  the  al- 
leged negligent  delay  ^n  delivering  the  telegram. 

The  trial  was  by  a  jury,  and  resulted  in  verdict  and  judg- 
ment in  favor  of  appellee  for  $1,168,  from  which  this  appeal  is 
prosecuted. 

The  court  charged  the  jury  to  the  effect  that  if  they  found 
that  Hons  delivered  the  telegram  to  appellant's  agent  in  Aus- 
tin, as  alleged,  they  would  then  find  whether  or  not,  in  so  de- 
livering it,  Hons  acted  on  behalf  of  appellee,  and  at  his  request, 
and  that  if  they  found  Hons  did  not  so  act,  they  should  re- 
turn a  verdict  for  appellant. 

It  is  insisted  that  the  court  erred  in  giving  the  charge  in 
this,  that  it  fails  to  submit  the  question  whether  appellant  had 
notice  that  Hons  was  acting  as  appellee's  agent  in  contracting 
for  the  delivery  of  the  message.  No  special  instruction  was 
requested  to  cure  the  alleged  omission  here  complained  of. 
Besides,  we  are  of  opinion  that  it  was  immaterial  whether  ap- 
pellant was  notified  that  Hons  was  acting  as  agent  for  appel- 
lee or  not.  We  cannot  see  how  this  could  have  affected  the 
rights  or  influenced  the  conduct  of  appellant's  agents.  Appel- 
lee and  Hons  were  together  in  the  presence  of  the  agent  to 
whom  the  message  was  delivered  at  Austin.  Appellee  paid 
the  charges  for  transmitting  the  message.  The  operator  to 
whom  the  message  was  delivered  testified  that  he  knew  from 
the  wording  of  the  message  that  it  demanded  prompt  delivery. 
Conceding  that  appellant  was  not  informed  that  Hons  was 
acting  as  agent  for  appellee,  we  are  unable  to  understand  how 
the  lack  of  this  information  affected  in  any  way  the  conduct 
of  appellant's  agents.  It  does  not  appear  that  they  would 
have  done  more  or  acted  differently  under  the  contract:  Story 
on  Agency,  sees.  418,  420.  We  think,  however,  that  appellant 
was  sufficiently  informed  of  the  agency  of  Hons. 

We  think  there  was  no  error  in  the  omission  in  the  charge 
complained  of  by  the  third  and  fourth  assignments  of  error. 

The  court  charged  the  jury  to  the  effect  that  the  fact  that 
appellant's  office  at  Burton  was  closed  at  the  time  its  agent  at 
Austin  received  the  message  for  transmission  would  be  no  de- 
fense for  failing  to  transmit  and  deliver  the  message,  and  it  is 
contended  that  the  court  erred  in  this  charge. 

We  think  the  court  did  not  err  in  giving  this  charge.  The 
contract  to  transmit  the  message  was  made  by  appellant 
through  its  agent,  who  was  fully  authorized  and  empowered 
to  make  it.     We  do  not  think  appellant  can  excuse  its  failure 
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to  perform  the  contract  upon  the  ground  that  another  one  of 
its  servants,  acting  under  authority  from  appellant,  had  ren- 
dered the  performance  of  the  contract  impracticable. 

It  is  also  contended  that  the  court  erred  in  charging  that 
the  jury  might  take  into  consideration  mental  anguish  and 
suffering  as  elements  of  damages,  if  they  should  find  for  ap- 
pellee. The  point  here  presented  had  been  ruled  against 
appellant  by  several  decisions  of  this  court:  Stuart  v.  Western 
Union  Tel  Co.,  66  Tex.  581-586;  59  Am.  Rep.  623. 

It  is  also  contended  that  the  message  having  been  written 
on  a  printed  blank  containing  a  stipulation  that  appellant 
would  not  be  liable  in  damages  for  delay  in  transmitting  or 
delivering  the  message  beyond  the  cost  of  transmitting,  unless 
it  was  repeated,  the  court  should  have  charged  the  jury  that 
if  they  found  that  the  message  had  not  been  repeated,  then 
they  should  return  a  verdict  for  appellant.  We  think  the 
court  did  not  err  in  refusing  to  give  the  special  charge  asked 
by  appellant  upon  the  stipulation  contained  in  the  printed 
blank.  It  has  been  decided  that  the  stipulation  requiring 
messages  repeated  cannot  be  invoked  in  defense  of  an  action 
to  recover  damages  for  delay  or  failure  in  delivering  the  mes- 
sage: Gulf  etc.  Ry  Co.  v.  Wilson,  69  Tex.  739. 

We  do  not  think  that  appellee's  right  of  recovery  was  de- 
pendent upon  the  jury  finding  appellant  guilty  of  gross  negli- 
gence, and  we  think  the  court  did  not  err  in  refusing  the 
special  charge  requested  by  appellant  to  that  effect.  Negli- 
gence by  appellant  in  failing  to  deliver  the  message,  without 
regard  to  the  degree  of  such  negligence,  would  render  it  liable 
for  such  damage  as  was  the  direct  and  natural  result  of  such 
failure  to  deliver:  Gulf  etc.  R'y  Co.  v.  Wilson,  supra. 

Appellant  requested  the  court  to  instruct  the  jury  to  the 
effect  that  appellee  could  not  recover  damages  by  reason  of 
his  failure  to  accomplish  any  purpose  not  shown  by  the  face 
of  the  message,  unless  appellant  had  notice  of  such  exterior 
purpose  at  the  time  the  contract  was  made.  The  special  in- 
struction was  refused,  and  this  is  assigned  as  error. 

The  court  charged  the  jury  that  appellee  could  only  recover 
such  damage  as  was  the  direct  and  natural  result  of  the  fail- 
ure to  transmit  and  deliver  the  message.  The  operator  at 
Austin  to  whom  the  message  was  delivered  testified  that  he 
knew  from  the  message  that  appellee's  wife  was  dead,  and 
that  they  expected  to  convey  her  body  to  Burton  by  the  train 
that  night,  and  that  unless  the  telegram  was  delivered  the 
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evening  he  received  it,  the  corpse  would  reach  Burton  before 
the  telegram. 

The  purpose  of  appellee  in  informing  Hoffman  of  the  death, 
and  the  fact  of  conveying  the  corpse  to  Burton  by  train,  was 
too  obvious  to  require  explanation.  We  think  the  special 
charge  asked  and  refused  was  not  called  for,  nor  authorized 
by  the  facts,  and  that  the  court  did  not  err  in  refusing  to  give 
it. 

It  is  also  contended  that  the  verdict  is  excessive;  but  under 
the  previous  decisions  of  this  court  we  cannot  say  that  it  is. 
Mental  anguish  or  distress  being  an  element  of  actual  damage 
for  which  the  law  furnishes  no  rule  for  estimating,  its  measure 
is  left  to  the  discretion  of  the  jury.  Unless  it  appears  that  the 
jury  have  acted  from  passion,  prejudice,  or  other  improper 
influence,  the  verdict  will  not  be  vacated  on  the  ground  of 
excessiveness  alone.  We  are  of  opinion  that  the  judgment  ol 
the  court  below  should  be  affirmed. 


Telegraph  Companies.  —  What  are  the  Proper  Elements  of  Damage 
in  actions  against  telegraph  companies  for  failure  to  send  or  deliver  messages: 
Extended  note  to  Western  Union  Tel.  Co.  v.  Cooper,  10  Am.  St.  Rep.  778-790; 
compare  also  Pepper  v.  Telegraph  Co.,  87  Tenn.  654;  10  Am.  St.  Rep.  699, 
and  note  711;  Western  Union  Tel.  Co.  v.  rMun/ord,  87  Tenn.  190;  10  Am.  St. 
Rep.  630,  and  note  634. 

Verdict  will  not  bb  Set  Aside  because  it  is  claimed  to  be  excessive, 
nnlesi  the  amount  is  such  aa  to  warrant  the  belief  that  the  jury  were  ia- 
flnenced  by  prejudice  or  partiality  in  awarding  the  damages:  Virginia  etc 
S'y  Co.  V.  White,  84  Va.  498;  10  Am.  St.  Rep.  874,  and  note  882. 
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Bailey  v.  Gardner. 

[81  West  Virginia,  94.] 
WiiB  IS  NOT  Entitled  to  her  Earnings  as  against  Creditors  of  her 

husband,  and  real  estate  purchased  with  such  earnings  is  subject  to  his 
debts,  notwithstanding  an  agreement  or  understanding  between  him  and 
her  that  the  earnings  were  to  be  hers.  And  if  upon  the  real  estate  so 
purchased  with  her  earnings  she  puts  valuable  improvements  with  means 
not  furnished  by  her  husband,  his  creditors  may  subject  the  whole  prop- 
erty, including  the  improvements,  to  the  payment  of  their  judgment. 

Suit  to  enforce  a  judgment  lien.     The  opinion  states  the 
case. 

C.  Hedrick  and  W.  A.  Quarrier,  for  the  appellants. 

Knight  and  Couch,  for  the  appellees. 

Johnson,  President.  This  is  a  suit  in  chancery,  brought  in 
1884,  in  the  circuit  court  of  Kanawha  County,  to  enforce  a  judg- 
ment lien.  The  bill  alleges  the  recovery  of  a  judgment  for 
$697.05,  with  interest  and  costs,  in  favor  of  the  plaintiffs 
against  the  defendant  T.  J.  Gardner;  that  said  judgment  is 
wholly  unpaid,  and  is  a  subsisting  lien  on  all  the  real  estate 
of  the  said  defendant;  that  said  Gardner  is  the  owner  of  two 
certain  lots  of  ground  near  the  mouth  of  Campbell's  Creek,  in 
said  county;  that  the  said  lots  were  purchased  and  paid  for 
by  said  Gardner,  and  procured  to  be  conveyed  to  his  wife, 
Catherine  Gardner,  in  fraud  of  his  creditors;  and  that  said 
Gardner,  out  of  his  own  means,  has  expended  a  large  sum  of 
money  in  building  upon  and  otherwise  improving  said  lots. 
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Thej  pray  that  said  conveyance  be  declared  void  as  to  their 
judgment,  and  the  said  lots  subjected  to  the  payment  thereof. 
The  defendants  answered  the  bill,  denying  the  fraud  charged, 
and  averring  that  "  both  of  said  lots  were  paid  for  by  the  de- 
fendant Catherine  Gardner,  partly  by  money  earned  with  her 
own  hands,  and  partly  by  money  lent  to  her  by  her  friends  and 
relatives;  and  the  improvements  and  buildings  on  the  prop- 
erty were  paid  for  in  the  same  manner," 

It  is  a  fact  found  in  the  cause  that  the  said  Catherine  Gard- 
ner contracted  for  and  bought  the  land  mentioned  in  the  bill 
from  Joel  S.  Quarrier  and  wife  in  the  year  1880,  and  that  she" 
paid  two  hundred  dollars  for  the  land;  that  she  obtained  the 
two  hundred  dollars  which  she  paid  for  the  land  by  taking  in 
washing,  sewing,  and  making  and  selling  carpets, — in  other 
words,  by  her  earnings  while  married  to  the  defendant  T.  J. 
Gardner,  and  while  living  with  him;  that  before  and  at  the 
time  of  the  purchase  she  had  no  separate  estate,  unless  her 
earnings  can  be  considered  such,  and  at  the  time  of  said  pur- 
chase the  said  Gardner  was  largely  in  debt;  that  the  note  on 
which  the  judgment  was  recovered  had  been  due  for  over  six 
years;  and  that  she  knew  of  her  husband's  indebtedness.  It 
may  be  regarded  as  a  fact  established  that  at  the  time  this 
purchase  was  made  T.  J.  Gardner  was  insolvent.  The  pur- 
chase-money for  the  lots,  two  hundred  dollars,  was  earned  by 
the  wife  during  coverture.  The  contract  for  the  purchase  was 
made  in  September,  1880,  The  improvements  on  the  property 
cost  sixteen  hundred  dollars.  Of  this,  fourteen  hundred  dol- 
lars was  put  on  it  for  Mrs.  Gardner  by  her  son,  W.  H.  Gard- 
ner, and  two  hundred  dollars  Mrs,  Gardner  borrowed  from  her 
son-in-law,  John  W.  Bracken;  but  it  clearly  appears  that  not 
one  dollar  in  money  or  labor  of  the  debtor,  T.  J.  Gardner,  went 
into  the  said  property.  The  court  held  the  deed  fraudulent 
and  void  as  to  the  plaintiffs'  demand,  and  ordered  the  prop- 
erty -sold  not  to  pay  the  two  hundred  dollars,  with  interest 
from  the  first  day  of  September,  1880,  but  to  pay  the  plaintiffs* 
judgment,  interest,  and  costs,  amounting  to  over  eight  hun- 
dred dollars.     From  this  decree  Catherine  Gardner  appealed. 

This  court,  in  Jones  v.  Reid,  12  W.  Va.  350,  29  Am.  Rep.  455, 
without  citing  authority,  recognized  the  universally  conceded 
fact,  that  at  common  law  the  earnings  of  the  wife  are  abso- 
lutely the  property  of  the  husband;  but  founding  its  decisions 
in  that  case  upon  Slannings  v.  Style,  3  P.  Wms.  334,  as  well  as 
upon  a  number  of  other  authorities  cited,  held  where,  with  the 
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husband's  consent,  the  wife  earns  money,  with  the  agreement 
or  understanding  between  them  that  it  is  to  be  hers,  and  the 
rights  of  creditors  do  not  intervene,  it  will,  in  a  court  of  equity, 
be  given  to  her,  as  against  the  devisees  or  the  distributees  of 
the  husband.  The  question  whether,  under  such  circumstances, 
in  a  court  of  equity,  she  would  be  entitled  to  her  earnings  as 
against  her  husband's  creditors  was  expressly  left  undecided 
in  that  cause.  That  question  we  are  compelled  to  decide 
here. 

It  sufficiently  appears  in  this  cause  that  there  was  an  agree- 
ment or  understanding  between  T.  J.  Gardner  and  his  wife  that 
the  two  hundred  dollars  paid  for  the  lot,  and  which  were  the 
produce  of  her  own  earnings,  were  to  be  hers.  Could  she  hold 
such  earnings  as  against  her  husband's  creditors  ?  We  have 
made  diligent  search  for  precedents,  and,  except  in  the  state  of 
New  Jersey,  have  not  found  a  single  authority  which  holds 
that,  in  the  absence  of  a  statute  authorizing  it,  the  wife,  with 
her  husband's  consent,  can,  as  against  his  creditors,  hold  her 
earnings.     In  New  Jersey  the  decisions  are  not  uniform. 

In  Stall  V.  Fulton,  30  N.  J.  L.  430,  it  was  held  that  the  earn- 
ings of  the  wife,  upon  express  promise  to  pay  her,  belong  to 
her,  and  not  to  her  husband,  until  he  does  some  act  with  in- 
tent to  reduce  them  into  possession,  and  if  he  dies  first,  they 
survive  to  the  wife;  and  if,  with  such  proceeds,  she  buys  land, 
and  the  deed  is  made  to  her  before  the  conversion  by  the 
husband,  the  land  belongs  to  her,  and  cannot  be  seized  and 
sold  by  his  creditors  under  judgments  against  him;  that  the 
husband  is  not  obliged  to,  nor  is  he  guilty  of  any  fraud  against 
creditors  if  he  does  not,  convert  to  his  or  their  use  the  earn- 
ings of  the  wife.  This  decision  was  rendered  in  1864;  yet  in 
1866  {Cramer  v.  Reford,  17  N.  J.  Eq.  367;  90  Am.  Dec.  594), 
it  was  held  that  the  wife's  earnings  and  the  avails  of  her  labor 
during  coverture  belong  to  her  husband,  and  he  cannot,  as 
against  his  creditors,  give  or  agree  to  give  them  to  her;  that 
real  estate  purchased  with  the  wife's  earnings  during  coverture 
belongs  to  the  husband,  and  is  subject  to  be  taken  for  his 
debts. 

In  Quidort's  Adrn'r  v.  Pergeaux,  18  N.  J.  Eq.  472,  it  was 
held  that  a  husband  may,  as  against  his  creditors,  allow  his 
wife  to  have,  for  her  separate  use,  the  earnings  of  herself  and 
of  the  labor  of  their  minor  children.  In  this  case,  however,  it 
appears  that  the  wife  had  a  separate  estate  outside  of  her 
earnings. 
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In  National  Bank  v.  Sprague,  20  N.  J.  Eq.  1,  it  was  decided 
that  although  a  husband  may  give  to  the  wife  her  services 
and  earnings  as  against  his  creditors  when  she  carries  on  a 
separate  business,  without  his  assistance,  with  her  own  means 
and  on  her  own  account,  yet  in  all  cases  where  a  business  is 
carried  on  by  a  husband  and  wife  in  co-operation,  and  the 
labor  and  skill  of  the  husband  are  contributed  and  united 
with  those  of  the  wife,  the  business  will  be  considered  as  that 
of  the  husband,  and  not  of  the  wife,  and  the  proceeds  will  not 
be  protected  for  her  as  against  his  creditors;  that  the  fruits  of 
the  wife's  labor  and  skill,  under  such  circumstances,  are  not 
her  separate  property,  within  the  terms  and  intentions  of  the 
act  for  the  better  securing  the  property  of  married  women. 

In  Peterson  v.  Mulford,  36  N.  J.  L.  481,  it  was  decided  that 
a  husband  may  permit  a  wife  to  labor  for  herself,  and  to  ap- 
propriate to  her  own  use  the  proceeds  of  her  own  labor,  when 
received  by  her;  and  that  such  permission  or  gift  is  good 
against  the  creditors  of  the  husband,  if  such  proceeds  have 
not  actually  been  reduced  into  his  possession. 

As  opposed  to  the  New  Jersey  decisions  are  the  following, 
among  numerous  others:  Coleman  v.  Burr,  93  N.  Y.  17;  45 
Am.  Rep.  160;  Freeman  v.  Orser,  5  Duer,  476;  Goss  v.  Cahill, 
42  Barb.  310;  Smart  v.  Comstock,  24  Id.  411;  Adams  y.  Curtis, 
4  Lans.  164;  Raybold  v.  Raybold,  20  Pa.  St.  308;  Hnllowell  v. 
Horter,  35  Id.  375;  Bucher  v.  Ream,  68  Id.  421;  Whiting  v. 
Beckwith,  31  Conn.  596;  Hinman  v.  Parkis,  33  Id.  188;  Elliott 
V.  Bendy,  17  Wis.  591;  Laing  v.  Cunningham,  17  Iowa,  513; 
Duncan  v.  Roselle,  15  Id.  503;  Connor  v.  Berry,  46  111.  371;  95 
Am.  Dec.  417;  McMurtry  v.  Webster,  48  111.  124;  Johnson  v. 
Johnson,  A  Harr.  (Del.)  171;  Henderson  v.  Warmack,  27  Miss. 
835;  Sharp  v.  Maxwell,  30  Id.  589;  Apple  v.  Ganong,  47  Id. 
189;  Simmons  v.  Kincaid,  5  Sneed,  450;  Pinkstony.  McLemore, 
31  Ala.  308;  Merriwether  v.  Smith,  44  Ga.  541;  Dold  v.  Geiger's 
AdmW,  2  Gratt.  99;  Vance  v.  McLaughlin's  AdmW,  8  Id.  289; 
Campbell  v.  Bowles,  30  Id.  652. 

These  authorities  regard  the  wife's  earnings  as  choses  in 
action,  and  that  by  virtue  of  the  marriage,  at  common  law, 
they  belong  to  the  husband,  as  much  as  any  other  property 
which  he  acquired  by  virtue  of  the  marriage,  and  that,  even 
before  they  were  reduced  to  possession,  he  had  the  right  to 
them,  and  could  assign  them,  or  if  the  right  of  creditors  did 
not  intervene,  he  had  the  right  to  give  them  to  his  wife,  or 
allow  her  to  receive  them;  but  that,  as  against  his  creditors, 
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ehe  had  no  more  right  to  such  earnings  than  she  had  to  any 
other  property  of  his.  In  the  language  of  the  court  in  Pink- 
8ton  V.  McLemore,  supra,  "  the  husband  may,  by  gift  or  con- 
tract, create  in  his  wife  a  separate  estate  in  the  proceeds  of 
her  own  labor,  the  validity  of  such  gift,  as  against  creditors, 
being  subject  to  the  same  rules  which  apply  to  other  voluntary 
conveyances." 

In  Dold  V.  Oeiger's  AdmW,  supra,  it  was  held  that  choses  in 
action  and  other  property  to  which  the  wife  becomes  entitled 
during  coverture  are  liable  to  the  claims  of  the  creditors  of 
the  husband,  and  a  settlement  thereof  upon  the  wife,  with  the 
assent  of  the  husband,  before  being  reduced  into  possession, 
will  not  protect  such  choses  in  action  or  other  property  from 
Buch  creditors'  claims. 

In  Vance  v.  McLaughlin^s  Adm'r,  8  Gratt.  289,  it  was  held 
that  a  wife's  interest  as  legatee  in  her  father's  estate  in  the 
hands  of  the  executor  may  be  subjected  by  the  creditor  of 
her  husband  by  a  proceeding  by  foreign  attachment  when  the 
husband  resides  out  of  the  state.  But  though  the  service  of 
the  process  upon  the  executor  creates  a  lien  upon  the  wife's 
interest  in  favor  of  the  creditor,  yet  if  the  husband  dies  pend- 
ing the  proceedings,  leaving  his  wife  surviving  him,  the  lien 
of  the  creditor  is  defeated,  and  the  property  belongs  to  the 
wife.  This  of  course  was  so,  because  in  that  case  the  interest 
of  the  wife  had  not  yet  been  reduced  to  possession  by  the 
husband.  But  as  he  had  the  right  to  reduce  it  to  possession, 
his  creditors  had  the  same  right,  liable  to  be  defeated  by  the 
husband  dying  before  it  was  reduced  to  possession. 

In  the  case  of  Campbell  v.  Bowles,  30  Gratt.  652,  it  appeared 
that  a  deed  was  made  to  a  trustee  for  the  separate  use  of  a 
married  woman,  and  that  the  consideration  was  paid  by 
money  derived  from  the  wife's  earnings,  and  there  was  no 
agreement,  either  ante  or  post  nuptial,  that  she  should  be  en- 
titled to  her  earnings,  and  the  husband,  though  during  the 
time  of  these  earnings  generally  absent  from  home,  had  not 
deserted  her.  It  was  held  that  the  earnings  of  the  wife  were 
the  property  of  the  husband,  and  the  real  estate  thus  pur- 
chased subject  to  his  debts.  This  is  settled  law  when  there 
is  no  statute  to  control. 

Does  our  statute  in  this  respect  change  the  common  law 
and  the  general  equity  practice,  where  the  rights  of  creditors 
are  involved?  Our  statute  provides  that  "all  real  and  per- 
sonal  property  theretofore  conveyed    directly  to   a    married 
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woman,  or  to  a  trustee  for  her  use,  by  any  person  other  than 
her  husband,  as  her  sole  and  separate  property,  and  the  rents, 
issues,  and  profits  thereof,  shall  be  and  remain  her  sole  and 
separate  property,  as  if  she  were  a  single  woman,  and  the 
same  shall  in  no  way  be  subject  to  the  control  of  her  husband, 
or  liable  for  his  debts."  Section  2  provides  that  "the  real 
and  personal  property  of  any  female  who  may  thereafter 
marry,  and  which  she  shall  own  at  the  time  of  the  marriage, 
and  the  rents,  issues,  and  profits  thereof,  shall  not  be  subject 
to  the  disposal  of  her  husband,  nor  be  liable  for  his  debts,  and 
shall  be  and  continue  her  sole  and  separate  property  as  if  she 
were  a  single  woman."  The  third  section  provides  "  that  any 
married  woman  may  take  by  inheritance,  or  by  gift,  grant,  or 
devise,  or  bequest,  from  any  person  other  than  her  husband, 
and  hold  to  her  sole  and  separate  use,  and  convey  and  devise, 
real  and  personal  property,  and  any  interest  or  estate  therein, 
and  the  rents,  issues,  and  profits  thereof,  in  the  same  manner 
and  with  like  effect  as  if  she  were  unmarried,  and  the  same 
shall  not  be  subject  to  the  disposal  of  her  husband,  nor  be 
liable  for  his  debts;  provided  that  no  married  woman,  unless 
she  is  living  separate  and  apart  from  her  husband,  shall  sell 
and  convey  her  real  estate  unless  her  husband  joins  in  the 
deed  or  other  writing  by  which  the  same  is  sold  and  con- 
veyed." Here  the  important  limitation  "  from  an}'  person 
other  than  her  husband"  would  prevent  a  gift  from  him  to 
her,  as  against  his  creditors,  from  being  valid.  Here  in  these 
provisions  is  no  authority,  either  express  or  implied,  to  au- 
thorize a  husband,  as  against  his  creditors,  to  agree  that  his 
wife  should  have  her  own  earnings;  but  to  make  it  clear  that 
the  legislature  did  not  intend  he  should  have  such  authority, 
we  have  but  to  look  to  the  thirteenth  section,  which  declares 
that  "  a  married  woman  living  separate  and  apart  from  her 
husband  may,  in  her  own  name,  carry  on  any  trade  or  busi- 
ness; and  the  stock  and  property  used  in  such  trade,  and  the 
issues  and  profits  thereof,  together  with  her  own  earnings, 
realized  from  such  trade,  business,  or  otherwise,  shall  be  her 
sole  and  separate  property,  and  shall  not  be  subject  to  the 
control  of  her  husband,  nor  liable  for  his  debts":  Code  1868, 
c.  66,  sees.  1-3,  13. 

I  have  italicised  parts  of  section  13.  There  certainly  is,  by 
the  statute,  no  change  made  in  the  common-law  or  chancery 
practice  as  to  the  wife's  earnings  during  coverture. 

I  agree  entirely  with  what  Dixon,  J.,  said  in  Elliott  v. 
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Bently,  17  Wis.  613:  "  It  is  somewhat  remarkable,  among  the 
many  beneficent  changes  recently  effected  by  the  legisla- 
tion for  the  welfare  and  protection  of  married  women  that 
the  legislature  should  have  omitted  to  secure  to  the  wife 
the  rewards  of  her  individual  skill  and  labor.  The  real  and 
personal  property  owned  by  her  at  the  time  of  marriage,  or 
which  she  may  receive  after  marriage  by  gift,  grant,  devise, 
or  bequest  from  any  person  other  than  her  husband,  and  the 
rents,  issues,  and  profits  thereof,  are  zealously  guarded,  and 
secured  to  her  sole  and  separate  use.  But  her  earnings,  the 
proceeds  of  her  personal  labor,  beyond  that  which  is  required  in 
the  discharge  of  the  ordinary  duties  of  the  household  and  family, 
and  which  are  most  frequently  the  married  woman's  only  means 
of  acquiring  property  for  the  future  support  and  comfort  of 
herself  and  children,  are  left  to  the  severe  and  rigorous  rules 
of  the  common  law,  except  when  the  husband,  from  drunken- 
ness, profligacy,  or  other  cause,  shall  neglect  or  refuse  to  pro- 
vide for  her  present  support,  or  the  present  support  and 
education  of  her  children:  R.  S.,  c.  95,  sec.  4.  This  seems 
contrary  to  the  spirit  of  modern  legislation  on  the  subject.  If 
the  property  and  its  profits  deserve  protection  from  the  acts 
or  rapacity  of  the  husband  or  his  creditors,  the  earnings  of  the 
indigent,  but  frugal  and  industrious,  wife  and  mother  would 
eeem  to  deserve  it  still  more." 

It  is  strange  that  our  legislature  did  not  make  some  provis- 
ion whereby  a  wife  might,  with  the  consent  of  her  husband, 
be  entitled  to  her  earnings,  produced  by  her  extra  exertions 
after  she  had  discharged  all  her  ordinary  household  duties. 
Many  a  good  woman  toils  early  and  late  to  support  her  sick 
or  disabled  husband  and  her  children,  oftentimes  by  her 
needle,  by  teaching  music,  or  in  school,  and  it  seems  very 
hard  indeed,  after  she  has  in  this  way  accumulated  something, 
with  which  she  purchases  a  piano  or  sewing-machine,  neces- 
sary to  assist  her  in  performing  the  extraordinary  duties  thrust 
upon  her  of  supporting  the  family,  whose  natural  supporter  is 
either  unable  or  from  sheer  worthlessness  refuses  to  discharge 
the  obligation,  to  allow  an  old  creditor  of  her  husband  to 
snatch  it  from  her,  and  thus,  it  may  be,  visit  suffering  on  her 
and  her  helpless  children.  But  hard  as  this  case  and  thou- 
sands like  it  are,  no  relief  can  be  afforded  except  by  the  legis- 
lature. It  is  not  for  the  courts  to  correct  such  hardships  in 
the  common  -law.  Courts,  as  it  is,  are  often  charged  with 
legislating, — with  producing  "judge-made  law." 
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The  learned  counsel  for  the  appellant  were  eloquent  when 
in  their  brief  they  said  that  "  the  opinion  of  men  in  reference 
to  the  capacity  of  women  to  engage  in  and  manage  ordinary 
business  aflFairs  has  undergone  a  great  change  within  the  last 
half-century.  They  were  formerly  prone  to  regard  them  very 
much  as  do  the  Turks,  who  believe  that  women  have  no  souls, 
and  restrict  them  to  the  seclusion  of  the  harem,  with  its  can- 
dies and  coflfee,  cigarettes,  intrigue,  and  insipidity.  The 
Christian  woman,  at  least  in  modern  times,  gets  a  different 
training,  and  attains  a  higher  standard;  and  with  a  little  ex- 
perience shows  a  good  capacity  for  business,"  If  she  is  not 
sufl5ciently  protected  in  her  rights,  and  encouraged  to  put 
forth  all  her  energies,  in  times  of  trial,  for  the  protection,  sup- 
port, and  education  of  her  children,  when  he  who  has  vowed 
to  do  all  these  things  fails,  through  affliction  or  folly,  then  the 
legislature  must  afford  the  remedy,  —  the  courts  dare  not  do 
bo;  for  by  so  doing  they  would  burst  through  that  barrier  the 
respect  for  which  gives  them  all  their  power  and  influence. 
The  deed  is  void  as  to  the  plaintifif's  judgment. 

Did  the  court  err  in  requiring  the  whole  property,  with  the 
improvements,  to  be  subjected,  not  to  the  payment  of  what 
had  been  diverted  of  the  husband's  means  in  fraud  of  his 
creditors,  but  to  pay  the  whole  judgment,  amounting,  with  in- 
terest and  costs,  to  about  eight  hundred  dollars?  In  Isham  v. 
Schafer,  60  Barb.  317,  it  was  held  that  the  law  devotes  all  the 
property  of  a  debtor,  both  real  and  personal,  to  the  payment 
of  his  debts;  and  if  a  debtor,  instead  of  paying  his  debts, 
uses  his  personal  property  on  the  real  estate  of  another,  so 
that  it  becomes  a  part  of  such  realty,  for  the  purpose  of  de- 
frauding his  creditors,  and  to  prevent  them  from  obtaining 
satisfaction  of  their  demands  out  of  his  property,  with  the 
knowledge  and  consent  of  the  owner  of  the  realty,  the  judg- 
ment creditor  may  follow  the  property  into  the  hands  of  the 
owner  of  the  premises  thus  benefited,  and  fasten  his  judg- 
ment upon  such  premises,  to  the  extent  of  the  debtor's  prop- 
erty therein. 

In  Quidorts^s  Adm'r  v.  Pergeaux,  18  N.  J.  Eq.  472,  it  was 
held  that  a  deed  taken  in  the  name  of  the  wife  for  property 
purchased  with  her  separaite  estate  is  no  fraud  upon  his 
creditors,  even  if  the  taking  title  in  her  name  was  to  avoid 
any  claim  by  judgment  against  her  husband  for  debts  which 
he  then  owed;  but  where  the  balance  of  the  purchase-money 
for  such  property  was  paid  out  of  the  earnings  of  a  business 
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carried  on  in  the  name  of  the  wife,  but  to  which  the  ekill  and 
labor  of  the  husband  largely  contributed,  such  property  will 
be  decreed  to  be  held  by  the  wife,  in  trust,  for  his  creditors, 
subject  to  her  claim  for  the  money  advanced  out  of  her  sepa- 
rate estate. 

In  Glidden  v.  Taylor,  IQ  Ohio  St.  509,  91  Am.  Dec.  98,  it 
was  decided  that  where  a  wife  suffers  her  money  to  be  em- 
ployed by  the  husband  and  blended  with  his  earnings,  so  that 
it  cannot  be  separated,  the  most  favorable  position  she  can  be 
allowed  to  assume  is  that  of  a  preferred  creditor  in  equity,  and 
as  such,  entitled  to  her  money  and  interest. 

In  Shackelford  v.  Collier,  6  Bush,  149,  it  was  decided  that 
although  a  feme  covert  may  acquire  the  possession  of  property 
as  separate  estate,  yet  if  its  acquisition  was  in  consideration  of 
the  money  or  property  of  her  husband  which  was  subject  to 
the  claims  of  his  antecedent  creditors,  the  wife's  claim  will 
generally  be  made  to  yield  to  those  of  the  creditors;  that  so 
far  as  the  separate  estate  of  the  wife  entered  into  the  purchase 
and  production  of  the  real  or  personal  property  in  controversy, 
her  title  thereto  is  valid  and  sustained,  and  as  the  savings  of 
&feme  covert  out  of  her  separate  estate  are  hers,  the  products 
and  accumulations  of  her  separate  estate  must  be  included  in 
estimating  her  present  interest  in  said  property.  After  secur- 
ing the  title  and  possession  of  the  wife  as  to  her  separate  estate, 
the  residue  is  subjected  as  estate  which  passed  to  the  assignee 
in  bankruptcy. 

In  Apple  v.  Ganong,  47  Miss.  189,  it  appears  that  a  tract  of 
land  was  purchased  by  a  wife,  partly  with  money  which  she 
had  before  her  marriage,  and  partly  with  her  own  earnings 
from  sewing,  and  the  deed  was  made  to  her.  An  execution 
for  a  debt  of  the  husband  was  levied  on  the  land,  and  she  ob- 
tained an  injunction.  Simrall,  J.,  in  delivering  the  opinion  of 
the  court,  said  the  code  "  enables  the  wife  to  purchase  prop- 
erty with  what  money  she  had  at  her  marriage,  or  which  ac- 
crued to  her  afterwards  from  the  income  of  her  property,  or 
otherwise.  No  matter  from  what  source  the  money  comes,  she 
may  so  employ  it,  provided  it  is  her  money.  If  it  be  the  gift 
of  a  stranger,  it  is  hers.  If  it  be  derived  from  the  husband,  it 
is  hers  also,  as  against  him,  but  not  his  creditors.  That  the 
personal  earnings  of  the  wife  are  not  relieved  by  these  laws 
from  the  marital  rights  of  the  husband  is  evidenced  by  the 
fact  that  the  codifiers  and  the  legislature  of  1871  thought  it 
proper  to  place  them  upon  the  same  footing  as  income  from 
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the  wife's  property.  We  are  therefore  of  opinion  that  the  hus- 
band has  an  interest  in  the  lands  in  controversy  in  the  pro- 
portion that  the  wife's  personal  gains  bear  to  the  amount  of 
money  which  she  had  at  the  time  of  her  marriage,  and  the 
proceeds  of  her  cotton,  or  other  separate  means,  compared  with 
the  aggregate  cost  of  the  land.  These  personal  gains  from  her 
own  labor,  compared  with  the  whole  cost  of  the  land,  is  the  ex- 
tent of  interest  of  the  husband  which  the  creditors  may  have 
applied  to  their  debt." 

In  Rose  v.  Brown,  11  W.  Va.  122,  the  court  held  the  deed  to 
the  wife,  though  voluntary,  was  not  fraudulent  as  to  the 
creditors  of  Brown,  but  that  in  fraud  of  creditors  he  diverted 
his  means  from  the  payment  of  his  debts,  and  invested  such 
means  in  said  property  so  voluntarily  conveyed  to  his  wife, 
and  that  the  creditors  could  charge  the  said  real  estate  with 
the  payment  thereof.  Again,  in  Bank  v.  Wilson,  25  Id.  244, 
this  court  held,  where  a  person  incurs  debts  for  moneys  ad- 
vanced or  loaned  to  him,  which,  with  large  amounts  of  other 
moneys  of  his  own,  are  voluntarily  and  without  consideration 
invested  by  him  in  making  valuable  improvements  upon  real 
estate  settled  upon  his  wife,  his  creditors  may  charge  the  said 
moneys  upon  the  said  real  estate." 

In  this  case  there  were  sixteen  hundred  dollars'  worth  of 
improvements  put  upon  the  two  lots  purchased  by  Mrs.  Gard- 
ner; fourteen  hundred  dollars  of  them  may  be  regarded  as  a 
gift  from  her  son,  and  the  other  two  hundred  dollars  she  bor- 
rowed from  her  son-in-law.  It  is  a  conceded  fact  in  the  cause 
that  T.  J.  Gardner,  the  debtor,  never  contributed  one  cent  to 
the  improvement  of  the  property.  The  lots  cost  two  hundred 
dollars;  the  improvements,  sixteen  hundred  dollars.  Under 
the  rigor  of  the  law,  the  earnings  of  a  wife  belong  to  her  hus- 
band. He  gave  them  to  her.  Between  them  this  was  lawful. 
As  to  the  creditors,  he  had  no  power  to  give  them  to  his  wife. 
She,  without  using  one  cent  that  the  creditors  could  have  the 
least  right  to  touch,  put  sixteen  hundred  dollars  of  improve- 
ments on  this  property.  Would  it  not  be  inequitable  and  un- 
just that  the  creditors,  should  have  the  right  to  sweep  this 
away?  We  have  seen  if  he  improves  her  property  the  money 
thus  diverted  will  be  made  a  charge  on  the  land  in  favor  of 
creditors.  Then,  when  she  puts  improvements  on  property 
bought  with  money  which  his  creditors  were  in  law  allowed  to 
seize,  these  creditors  should  only  be  allowed  to  subject  the  lot 
without  the  improvements.     They  are  ex  sequo  et  bono  entitled 
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to  have  the  value  of  the  lots  less  the  improvements;  that  is, 
to  get  the  money  that  the  debtor  consented  that  his  wife  might 
take,  and  which  the  creditors  were  entitled  to.  They  can 
either  take  the  purchase-money  of  the  lots,  with  interest 
thereon  from  the  time  it  was  paid,  or  they  may  have  the 
value  of  the  lots  at  the  present  time  ascertained,  and  subject 
them  to  the  payment  of  that  sum.  More  than  this,  under  the 
circumstances  of  this  case,  they  are  not  entitled  to  receive. 
The  lots  do  not  belong  to  the  creditors.  They  only  have  the 
right  to  charge  them  for  a  sum  equal  to  their  value,  for  their 
judgment.  Their  judgment,  to  this  extent,  may  be  satisfied 
out  of  the  lots,  unless  it  is  paid.  When  this  cause  goes  back 
it  should  be  ascertained  what  the  lots  without  the  improve- 
ments are  now  worth,  unless  the  plaintiffs  are  willing  to  accept 
the  purchase-money  and  interest  as  the  value.  In  either  case, 
a  decree  should  be  entered  in  the  court  below  giving  a  day  to 
pay  this  sum,  and  if  not  paid,  to  subject  the  property  as  it 
stands,  with  the  improvements,  to  the  payment  thereof. 

But  my  associates  do  not  agree  with  me  in  this  view;  but 
hold,  as  the  deed  was  held  fraudulent  under  the  statute  as 
to  the  creditors  of  Gardner,  the  whole  property,  including  the 
improvements,  is  liable  to  be  subjected  to  the  full  amount  of 
the  plaintiff's  judgment.  The  reason  for  this  decision  on  this 
point  is  given  in  an  opinion  filed  by  Judge  Snyder,  and  con- 
curred in  by  Judges  Green  and  Woods.  Therefore,  the  judg- 
ment must  be  affirmed. 

Snyder,  J.  I  concur  in  so  much  of  the  foregoing  opinion 
as  holds  that  the  deed  from  A.  L.  Ruflfner,  trustee,  to  Cath- 
erine Gardner  of  the  real  estate  in  the  bill  mentioned  is  void 
as  to  the  creditors  of  the  husband  of  said  Catherine;  but  I  do 
not  concur  in  that  portion  of  the  opinion  which  exempts  the 
improvements  placed  on  the  property  since  the  date  of  the 
purchase  by  Gardner  from  liability  for  the  plaintiff's  debt, 
and  confines  the  relief  of  the  plaintiffs  to  the  value  of  said 
property  exclusive  of  the  improvements.  The  cases  referred 
to  and  relied  on  in  said  opinion  to  sustain  the  latter  conclu- 
sion are  not  analogous  to  the  case  at  bar.  They  simply  rec- 
ognize and  enforce  the  well-settled  doctrine  that  where  no 
debt  has  been  created  between  parties  to  a  fraudulent  transac- 
tion, and  the  personal  property  of  the  debtor  has  been  merged 
or  become  a  part  of  the  real  estate  of  another,  the  appropriate 
remedy  for  the  creditor  is  to  charge  such  real  estate  to  the 
extent  of  the  debtor's  property  thus  made  part  of  the  realty. 
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According  to  this  doctrine,  it  was  held  in  Tenney  v.  Evans, 
14  N.  H.  343,  40  Am.  Dec.  194,  that  a  guardian  could  not 
purchase  property  and  place  it  on  the  land  of  his  ward  to  the 
injury  of  his  creditors.  So  in  Lynde  v.  McGregor,  13  Allen, 
182,  90  Am.  Dec.  188,  where  it  appeared  that  an  insolvent 
husband  had  made  extensive  expenditures  upon  lands  of  his 
wife,  and  had  increased  their  value,  Gray,  J.,  said:  "The 
amount  of  such  increase  in  value,  for  which  no  consideration 
has  been  paid  by  the  wife,  and  which  has  been  added  to  her 
estate  by  the  husband  in  fraud  of  his  creditors,  in  equity  be- 
longs to  them,  and  may  be  made  a  charge  upon  land  for 
their  benefit."  The  rule  is  general  that  where  improvements 
have  been  placed  by  the  debtor  upon  the  real  estate  of  another, 
both  acting  in  fraud  of  creditors,  they  can  be  followed,  and 
the  realty  charged  in  favor  of  the  creditors  with  the  value  of 
such  improvements:  Rose  v.  Brown,  11  W.  Va.  137;  Heck  v. 
Fisher,  78  Ky.  644;  Sexton  v.  Wheaton,  8  Wheat.  229;  Bank  v. 
Wilson,  25  W.  Va.  242. 

The  case  before  us  is  radically  different  from  any  of  these 
cases,  and  is  controlled  by  a  very  different  rule  of  law.  Here, 
as  to  the  creditors,  the  real  estate  belongs  to  the  debtor.  By 
both  the  English  and  the  American  common  law,  improve- 
ments annexed  to  the  freehold  are  deemed  part  of  it,  and  they 
pass  with  the  recovery  of  the  land.  Every  occupant  makes 
improvements  at  his  peril,  even  if  he  acts  under  a  bona  fide 
belief  of  ownership:  2  Kent's  Cora.  334.  The  rule  is  founded 
upon  the  idea  that  the  owner  should  not  pay  an  intruder  or 
occupant  for  improvements  which  he  never  authorized.  This 
rigid  rule  of  the  common  law  was  at  an  early  period  so  far 
modified  by  the  chancery  courts  that  when  a  bona  fide  pos- 
sessor of  property  had  made  permanent  improvements  upon  it 
in  good  faith,  and  under  the  honest  belief  of  ownership,  and 
the  real  owner  was,  for  any  reason,  compelled  to  come  into  a 
court  of  equity,  that  court,  applying  the  familiar  maxim  that 
he  who  seeks  equity  must  do  equity,  would  compel  him  to 
pay  for  those  improvements  or  industrial  accessions  so  far  as 
they  were  permanently  beneficial  to  the  estate  and  enhanced 
its  value:  2  Story's  Eq.  Jur.,  sees.  799  a,  799  b;  Bright  v. 
Boyd,  1  Story,  478;  Jackson  v.  Loomis,  4  Cow.  168;  15  Am. 
Dec. -347.  But  in  respect  to  a  mala  fide  or  fraudulent  occu- 
pant, the  common-law  rule  remains  in  full  force  and  un- 
changed; and  as  to  such  occupant  a  court  of  equity,  no  more 
than  a  court  of  law,  will  compel  the  owner  to  pay  him  for  his 
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improvements:  Dawson  v.  Grow,  29  W.  Va.  333;  Lowther  v. 
Lowther,  30  Id.  103. 

While  the  deed  to  Mrs.  Gardner  in  this  case  is  valid  and 
binding  between  the  parties  to  it,  and  as  to  all  persons  except 
her  husband's  creditors,  the  equitable  as  well  as  the  legal  es- 
tate to  the  property  is  vested  in  her,  yet  as  to  such  creditors 
the  deed  is  absolutely  void,  and  she  has  never  been  vested 
with  any  title  or  estate.  The  first  part  of  the  preceding  opin- 
ion finds  and  decides  that  this  conveyance  was  wholly  void  as 
to  the  debt  of  the  plaintiffs.  This  finding  necessarily  deter- 
mines that  she  was  a  mala  fide  purchaser,  and  participated  in 
the  fraud  by  which  the  conveyance  was  made  to  her.  It  there- 
fore inevitably  follows  that,  she  being  a  fraudulent  purchaser, 
she  was  a  mala  fide  possessor  at  the  time  she  placed  the  im- 
provements upon  the  property;  and  being  such,  she  is  not 
entitled,  either  at  law  or  in  equity,  as  against  the  debt  of  the 
plaintifi's,  to  compensation  for  the  improvements,  or  to  have 
them  exempted  from  liability  for  said  debt:  Core  v.  Cunning- 
ham, 27  W.  Va.  206.  The  wife  in  this  case  occupies  precisely 
the  same  position  to  the  debt  of  the  plaintifi's  that  she  would 
if,  at  the  time  she  made  the  improvements,  the  plaintiff's  had 
had  a  positive  lien  for  their  debt  on  the  property,  and  she  had 
notice  of  that  fact.  No  one  could,  with  any  propriety  in  such 
case,  contend  that  she  would  be  entitled  to  compensation  for 
the  improvements,  or  to  have  them  exempted  from  liability 
for  such  lien. 

For  these  reasons,  I  think  the  decree  of  the  circuit  court 
should  be  affirmed.  

Husband  and  Wife  —  Earnings  of  Wife.  —  The  common-law  rule  is, 
that  a  wife's  earnings  belong  to  the  husband  while  they  are  living  together 
as  man  and  wife:  Norcross  v.  Badgers,  30  Vt.  588;  73  Am.  Dec.  323;  Skilbnan 
V.  Skiilman,  15  N.  J.  Eq.  478;  82  Am.  Dec.  279;  McLemore  v.  Plnkston,  31 
Ala.  266;  68  Am.  Dec.  167;  Cramer  v.  R^ord,  17  N.  J.  Eq.  367;  90  Am.  Dec. 
594;  note  to  Kirkpatrick  v.  Buford,  76  Id.  367,  369,  370,  372;  note  to  Belford 
V.  Crane,  84  Id.  163,  164;  and  such  earnings  of  the  wife  are  subject  to  the 
husband's  debts:  Note  to  Partridge  v.  Stacker,  84  Id.  674.  The  property  of 
a  wife  bought  with  her  earnings  while  living  separate  and  apart  from  her 
husband  by  reason  of  domestic  infelicity  is  the  separate  property  of  the  wife 
under  the  California  code:  Loving  v.  Stuart,  79  Cal.  200.  The  keeping  of 
boarders  by  a  married  woman  is  such  a  business  independent  of  her  purely 
marital  duties  as  will  entitle  her  to  a  separate  property  in  the  proceeds 
thereof:  Oilbert  v.  Glenny,  75  Iowa,  613.  When  a  married  woman  has  be- 
come entitled  to  a  separate  property  in  her  earnings,  property  bought  there- 
with cannot  be  subjected  to  the  payment  of  her  hifsband's  debts:  Orr  v.  Born- 
stein,  124  Pa.  St.  311. 
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Clark  v.  Figgins. 

[31  West  Virginia,  156.] 

Priokitt  or  Creditob  Proceeding  to  Set  Aside  Fbaudulbnt  Transfer. 
—  Where  a  debtor  makes  an  assigament  of  his  property  in  fraud  of  hia 
creditors,  they  may,  in  a  court  of  equity,  have  it  set  aside,  and  the  cred- 
itor who  first  files  his  bill  obtains  thereby  a  priority,  and  is  entitled  to 
be  first  paid  out  of  the  proceeds  of  the  sale  of  the  property,  if  there  are 
no  valid  prior  liens. 

Creditors  Entitled  to  Priority  when.  —  Where  suit  is  brought  to  en- 
force an  assignment,  and  certain  creditors  file  answers  attacking  the  as- 
signment as  fraudulent,  such  answers  may  be  regarded  as  cross-bills,  and 
if  they  succeed,  they  will  be  entitled  to  the  same  preference  as  if  they 
had  filed  a  bill  to  have  the  assignment  set  aside  as  fraudulent.  And  if, 
upon  being  defeated  in  the  court  below,  they  alone  appeal,  and  procure  a 
reversal  of  the  decree,  and  have  the  assignment  declared  void,  they  will 
be  entitled  to  be  first  paid  out  of  the  proceeds  of  the  property  assigned, 
if  there  were  no  valid  prior  liens  at  the  time  when  they  filed  their 
answers. 

Bill  to  enforce  an  assignment  for  the  benefit  of  creditors. 
The  opinion  states  the  facts. 

Simms  and  Enslow,  B.  J.  McCormick,  and  T.  H.  Harvey,  for 
the  appellants. 

W.  S.  Laidley,  and  Payne  and  Green,  for  appellees. 

Johnson,  President.  The  cause  was  once  before  this  court 
and  decided  (27  W.  Va.  663),  to  which  reference  is  made  for 
a  more  complete  statement.  This  court  then  reversed  the 
decree  of  the  circuit  court,  holding  the  deed  of  trust  prefer- 
ring creditors  fraudulent  in  fact.  The  cause  was  remanded, 
with  instructions  to  the  court  to  hold  the  fund  in  its  hands 
until  it  should  be  determined  to  whom  it  should  be  paid, 
and  then  disburse  it  to  those  entitled  thereto.  It  was  then 
further  held  that,  the  deed  having  been  declared  void,  the 
fund  could  not  go  to  the  plaintiffs  by  virtue  of  the  deed.  The 
court  below  held  the  deed  valid. 

The  bill  was  filed  by  Clark  &  Co.  and  others,  setting  up 
the  deed,  and  claiming  to  be  preferred  creditors,  having  ac- 
cepted the  terms  of  the  deed,  and  also  set  up  the  fact  that 
Rufi'ner  Brothers  and  others,  refusing  to  accept  the  terms  of 
the  deed,  had  sued  out  attachments  and  prayed  that  a  receiver 
be  appointed,  and  be  instructed  to  take  possession  of  the  goods, 
sell  them,  and  bring  the  proceeds  into  court,  which  was  done. 
Ruffner  Brothers,  Arnold  and  Abney,  and  Hurst,  Purnell,  & 
Co.  alone  filed  answers  to  the  bill,  and  attacked  the  deed  as 
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fraudulent,  took  depositions  to  prove  the  charges  in  their 
respective  answers,  and  the  court  held  the  deed  valid,  and 
decreed  that  the  money  should  be  paid  to  the  plaintiffs  who 
had  accepted  said  deed.  From  this  decree  the  said  Ruffner 
Brothers,  Arnold  and  Abney,  and  Hurst,  Purnell,  &  Co.  alone 
appealed  to  this  court,  where  the  decree  was  reversed,  and  the 
deed  held  fraudulent  in  fact,  and  cause  remanded  for  the  pur- 
pose above  set  forth. 

In  the  circuit  court  the  cause  was  heard  on  the  mandate  of 
this  court,  and  referred  to  a  commissioner  to  ascertain  and 
report  "the  amount  of  all  claims  and  debts  of  the  plaintiffs  and 
defendants,  all  the  attachment  cases,  giving  a  correct  state- 
ment of  all  dates  and  amounts,  with  an  abstract  of  the  pro- 
ceedings in  each  case."  The  commissioner  reported  a  list  of 
all  the  claims,  and  also  that  the  deed  of  assignment  was  exe- 
cuted on  the  second  day  of  October,  1882,  and  admitted  to 
record  the  next  day;  that  the  chancery  cause  of  A.  R.  Clark 
&  Co.  and  others,  who  had  accepted  the  terms  of  the  deed, 
was  commenced  on  the  twenty-sixth  day  of  December  1882; 
that  the  attachment  of  Ruffner  Brothers  was  issued  on  the 
fourth  day  of  October,  1882,  and  went  into  the  hands  of  the 
sheriff  at  twelve,  m.,  of  that  day,  and  was  levied  on  the  same 
day;  that  judgment  was  rendered  in  the  case  on  the  24th  of 
August,  1883;  that  the  attachment  in  the  case  was  quashed 
on  the  24th  of  November,  1882;  that  the  attachment  of 
Arnold  and  Abney  was  issued  on  the  4th  of  October,  1882, 
and  was  levied  the  same  day.  He  also  set  out  the  date  of 
the  issuing  and  levying  of  all  the  attachments,  also  the  dates 
of  the  recovery  of  the  various  judgments,  and  the  dates  of  the 
issuing  of  the  executions,  and  shows  that  several  were  levied 
on  the  funds  in  the  hands  of  the  receiver.  No  execution  was 
issued  until  the  property  and  its  proceeds  were  in  the  hands  of 
the  court. 

The  record  shows  that  all  the  attachments  were  quashed. 
The  cause  was  heard  on  the  sixteenth  day  of  August,  1886,  and 
the  court  gave  the  whole  fund,  after  paying  costs  and  commis- 
sions, to  Ruffner  Brothers,  Arnold  and  Abney,  and  Hurst,  Pur- 
nell, &  Co.,  holding  that  they,  being  the  only  defendants  in  the 
court  below  who  had  attacked  the  deed  as  fraudulent,  and, 
being  defeated  there,  were  the  only  parties  who  appealed,  and 
were  successful  in  having  the  decree  reversed  and  deed  de- 
clared fraudulent  and  void,  were,  by  virtue  of  their  diligence, 
entitled  to  be  first  paid;  and  ascertained  and  declared  that  the 
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whole  fund  would  be  insuflBcient  to  pay  thera.  The  decree 
recites  that  these  three  firms,  by  consent,  agreed,  as  between 
thera  selves,  there  should  be  no  priority. 

From  this  decree,  A.  R.  Clark  &  Co.,  Miller,  Cesner,  &  Co., 
and  Maddux  Brothers,  and  others,  appealed,  and  seek  to  re- 
verse the  decree,  because  they  were  the  first  and  only  creditors 
to  attack  the  attachments,  and  bring  the  fund  into  court,  be- 
fore any  valid  lien  was  obtained  on  the  goods  or  fund;  that 
after  the  property  was,  at  their  suit,  put  into  the  hands  of  a 
receiver,  where  no  creditor  could  obtain  a  lien,  the  fund  should 
have  been  distributed  among  the  creditors  of  Figgins  who  first 
brought  the  fund  into  court,  or  at  least  ought  to  have  been  di- 
vided pro  raf  a  among  all  the  creditors,  and  not  given  to  the 
parties  whose  attachments  were  defeated. 

Did  the  court  err  in  its  decree?  In  Wallace^ s  AdmW  v. 
Treakle,  27  Gratt.  479,  it  appeared  that  the  deed  of  H.,  for 
land,  was  set  aside  as  fraudulent,  at  the  suit  of  some  of  his 
creditors,  and  there  was  a  decree  after  the  death  of  H.  for  a 
sale  of  the  land,  and  for  an  account  of  the  debts  of  H.  and 
their  priorities.  The  report  shows  there  was  one  judgment 
against  H.  before  the  deed  was  made.  Some  of  the  creditors 
in  the  bill  were  creditors  by  judgment;  one  a  creditor  at  large. 
A  number  came  in  by  petition  before  the  decree,  and  a  num- 
ber came  in  before  the  commissioners,  and  by  petition  after 
the  decree.  The  court  held  that,  in  distributing  the  fund,  it 
should  be  applied,  —  1.  To  pay  the  judgment  recovered  before 
the  deed  was  made;  2.  To  the  judgments  recovered  before  the 
bill  was  filed;  3.  To  the  creditors  at  large  who  joined  in  the 
bill;  4.  To  the  creditors  by  petition  before  the  death  of  Hen- 
derson, in  the  order  in  which  their  petitions  were  filed;  5.  To 
all  the  other  creditors  pro  rata. 

In  Gordon  v.  Lowell,  21  Me.  251,  it  was  held  that  where  a 
creditor  has,  through  the  instrumentality  of  a  court  of  equity, 
sought  out  and  discovered  the  property  of  his  debtor,  which 
he  had  before  been  unable  to  discover,  and  seized  upon  exe- 
cution at  law,  he  becomes  entitled  to  a  preference  over  other 
creditors, — to  have  his  judgment  first  satisfied,  even  under 
the  insolvent  laws.  See  also  Edmeston  v.  Lyde,  1  Paige,  637; 
19  Am.  Dec.  454;  Pallia  v.  Robinson,  73  Mo.  201.  Where  a 
reconveyance  is  made  in  fraud  of  creditors,  they,  or  any  of 
them,  may,  in  a  court  of  equity,  have  the  same  set  aside. 
The  creditor  who  first  files  his  bill  obtains  thereby  a  priority, 
and  is  entitled  to  be  first  paid  from  the  proceeds  of  the  sale  of 
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the  land,  if  there  are  no  valid  prior  liens:  George  v.  William- 
son, 26  Id.  190;  72  Am.  Dec.  203;  Bank  v.  BurJce,  4  Blackf. 
141;  Petway  v.  Hoskin,  12  Lea,  107;  Corning  v.  White,  2 
Paige,  567;  McDermutt  v.  Strong,  4  Johns.  Ch.  687;  Smith  v. 
Lind,  29  111.  24;  Lyon  v.  Bobbins,  46  Id.  277;  Bappleye  v. 
Bank,  93  Id.  396;  CZo/in  v.  Foley,  22  W.  Va.  434;  Sweeny 
V.  S^wpar  Co.,  30  Id.  443. 

In  McDermutt  v.  Strong,  4  Johns.  Ch.  687,  Chancellor  Kent 
Baid:  "Though  it  be  the  favorite  policy  of  this  court  to  dis- 
tribute assets  equally  among  creditors  pari  passu,  yet  when- 
ever a  judicial  preference  has  been  established  by  the  superior 
legal  diligence  of  any  creditor,  that  preference  is  always  pre- 
served in  the  distribution  of  assets  by  this  court." 

In  Smith  V.  Lind,  29  111.  24,  the  court  said:  "There  is  cer- 
tainly some  merit  in  searching  records,  discovering  property, 
investigating  titles,  and  procuring  sale  of  it,  and  all  at  the 
creditor's  cost  and  expense,  by  which  he  ought  to  profit.  It 
appeared,  by  the  affidavit,  that  it  was  through  the  efibrts  and 
at  the  cost  of  the  plaintiff  a  knowledge  of  the  real  estate  sold 
was  obtained;  and  it  would  be  a  hardship  if  another  creditor, 
who  has  made  no  effort  to  this  end,  should  enjoy  the  fruits  of 
this  diligence.  Both  the  judgment  creditors  were  in  a  posi- 
tion to  use  diligence.  One  only  encountered  the  labor  and 
expense.  To  him  should  be  the  reward.  Vigilantibus  non 
dormientibus  jura  subveniunt." 

In  Bappleye  v.  Bank,  93  111.  402,  Mr.  Justice  Sheldon  said, 
in  delivering  the  opinion  of  the  court:  "Although  appellant 
might  have  proceeded,  and  have  avoided  the  trust  deed,  and 
have  subjected  the  estate  thereby  conveyed  to  the  satisfaction 
of  his  judgment,  or  have  had  the  lots  sold  on  execution,  he 
did  not  choose  to  assume  that  burden  or  expense.  Appellee 
then  assumed  the  undertaking  of  avoiding  the  trust  deed,  and 
succeeded  in  effecting  the  removal  of  the  encumbrance,  en- 
countering all  the  expense  and  labor  thereof.  It  is  through 
this  proceeding  of  appellee  that  this  estate  conveyed  by  the 
trust  deed  has  been  secured  for  application  to  the  satisfaction 
of  these  judgments.  Appellant  how  comes  forward  to  appro- 
priate to  himself  all  the  benefit.  It  does  not  seem  just;  and 
we  think,  under  the  equitable  doctrine  which  courts  apply  in 
analogous  cases,  and  the  decisions  in  Lyon  y.  Bobbins,  46  Id. 
279,  appellee  is  fairly  entitled  to  a  preference,  as  a  reward  of 
its  diligence." 

Here  the  three  firms  to  whom  the  reward  of  diligence  was 
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granted  filed  their  answers  in  the  court  below,  and  were  the 
only  defendants  who  did  so,  attacking  the  said  trust  deed  for 
fraud.  They  were  opposed  in  this  by  the  plaintiffs  in  that 
suit,  who  were  seeking  a  preference  by  trying  to  show  that  the 
deed  was  valid.  The  other  defendants  contented  themselves 
with  standing  idly  by  and  seeing  these  active  defendants  carry 
on  the  contest  at  their  own  labor  and  expense.  When  these 
answers  were  filed,  the  effect,  quoad,  these  defendants  claimed, 
was  the  same  as  if  they  had  filed  a  bill  for  the  purpose  of  hav- 
ing the  trust  deed  declared  fraudulent,  and  they  might  be  re- 
garded in  the  nature  of  cross-bills.  At  that  time  there  were 
no  prior  liens  on  the  property,  as  all  the  attachments  were 
subsequently  declared  void.  These  three  firms  were  beaten 
in  the  court  below,  and  decreed  to  pay  costs  with  Dages  &  Co., 
Maddux  Brothers,  H.  N.  Bailey,  and  Allemong,  Bear,  &  Co. 
Three  of  these  parties  were  applied  to  by  Rufifner  Brothers, 
Arnold  and  Abney,  and  Hurst,  Purnell,  &  Co.  to  join  them  in 
an  appeal,  and  declined.  None  of  the  others  came  forward  to 
join  in  the  appeal.  These  three  firms  alone  applied  for  the 
appeal,  which  was  granted,  and  the  decree  reversed,  and  trust 
deed  set  aside  as  fraudulent.  It  seems  to  us  that  this  comes, 
in  all  its  circumstances,  within  the  maxim,  Vigilantibus  non 
dormientihus  jura  suhveniunt.  There  would  be  no  reward  to  the 
vigilant  if  these  parties  were  now  compelled  to  step  aside,  and 
let  those  who  fought  them  persistently  all  through  the  cause, 
in  both  courts,  and  those  who  stood  by  and  did  nothing,  take 
the  fruits  of  their  labor  and  expense,  or  were  compelled  to 
divide  it  with  them. 
The  decree  of  the  circuit  is  correct,  and  is  affirmed. 


Pkaudulent  Conveyance  —  Priority  of  Creditors.  —  The  creditor  who 
first  files  his  petition  to  set  aside  a  fraudulent  conveyance  obtains  a  priority, 
and  is  entitled  to  be  first  paid  from  the  proceeds  of  a  sale  decreed  upon  the 
judgment  obtained  through  his  efforts:  Oeorge  v.  Williamson,  26  Mo.  190;  76 
Am.  Dec.  203;  but  when  two  creditors  sue  to  set  aside  a  fraudulent  convey- 
ance and  obtain  a  decree  to  that  effect,  the  property  will  be  decreed  to  satisfy 
the  person  whose  lien  is  prior;  and  if  the  creditor  who  obtains  the  last  judg- 
ment has  a  mortgage  upon  the  property  prior  to  both  judgments,  his  mort- 
gage lien  will  be  preferred  to  the  lien  of  the  judgments:  Tnmble  v.  Turner, 
13  Smedes  &  M.  348;  53  Am.  Dec.  90.  Where  several  creditors  obtain  judg- 
ments against  a  common  debtor,  who  has  made  a  prior  conveyance,  which  is 
fraudulent  aa  to  them,  such  judgments  are  liens  which  are  enforceable  ac- 
cording to  their  priority:  Jackson  v.  Holhrook,  36  Minn.  494;  but  compare 
Lillienlhal  y.  Hotaling,  15  Or.  371. 
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Judgment  Rendered  by  Justice  op  Peace  without  Service  npon  or 
appearance  of  the  defendant  is  void;  but  as  such  judgment,  even  though 
rendered  upon  the  verdict  of  a  jury,  may  be  set  aside  by  the  circuit  court 
npon  a  writ  of  certiorari,  the  defendant  cannot  obtain  relief  against  it  in 
a  court  of  equity. 

Personal  Decree  against  Plaintiff,  Erroneous  when,  —  Where,  in  a 
suit  to  enjoin  a  void  judgment,  relief  is  denied  the  plaintiff  because  he 
has  an  adequate  remedy  at  law,  it  is  error  to  enter  a  personal  decree 
against  him.  The  only  power  the  court  has  in  such  cases  is  to  dismiw 
the  bill,  with  costs. 

Bill  for  injunction.     The  opinion  states  the  case. 

George  S.  Couch  and  W.  A.  Quarrier,  for  the  appellant. 

S.  Littlepage,  and  Kennedy  and  Littlepage,  for  the  appellees. 

Snydeb,  J.  In  August,  1887,  the  Kanawha  and  Ohio  Rail- 
way Company,  a  domestic  corporation,  filed  its  bill  in  the  cir- 
cuit court  of  Kanawha  County,  against  Kate  Ryan  and  J.  T. 
Brodt,  a  justice  of  said  county.  The  allegations  of  the  bill 
are,  that  on  July  1,  1887,  the  defendant  Kate  Ryan  brought 
an  action  before  the  defendant  Brodt,  a  justice  of  Kanawha 
County,  demanding  judgment  for  three  hundred  dollars;  that 
on  July  7,  1887,  the  action  was  tried  by  a  jury,  and  a  verdict 
found  for  three  hundred  dollars,  on  which  the  justice  entered 
judgment;  that  the  justice  had  no  jurisdiction  to  render  said 
judgment,  because  there  was  no  legal  service  of  process  on  this 
plaintiff,  and  it  made  no  appearance  in  any  manner  to  the 
action,  and  therefore  the  said  judgment  is  utterly  void.  The 
prayer  is,  that  the  defendants  be  enjoined  from  issuing  execu- 
tion upon  said  judgment,  and  that  the  same  may  be  declared 
null  and  void,  etc.  The  injunction,  as  prayed  for,  was  awarded 
by  the  judge  in  vacation.  At  the  January  term,  1888,  the  de- 
fendants appeared,  and  demurred  generally  to  the  bill.  The 
cause  having  been  submitted  to  the  court  on  the  demurrer  and 
the  motion  of  the  defendants  to  dissolve  the  injunction,  on 
consideration  whereof  the  court,  by  its  decree  of  January  10, 
1888,  sustained  the  demurrer,  dissolved  the  injunction,  and 
made  a  personal  decree  against  the  plaintiff  for  $322;  that 
being  the  amount  of  the  principal,  interest,  damages,  and 
costs  found  to  be  due  on  the  judgment  enjoined  in  the  cause, 

and  the  costs  of  this  suit.     It  is  from  this  decree  that  the  plain- 
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tiff  has  appealed.     The  return  on  the  summons  issued  by  the 
justice,  which  is  exhibited  with  the  bill,  is  in  these  words:  — 

"  Served  the  within  by  delivering  a  true  copy  to  G.  S.  Couch 
in  person,  attorney  in  fact  to  accept  service  of  process  for  Ka- 
nawha and  Ohio  railway,  July  1,  1887. 

"  Peter  Silman,  C.  K.  C." 

Our  statute  (see  Code  1887,  c.  54,  sec.  37). provides  that 
every  corporation  shall,  by  power  of  attorney,  appoint  some 
person  residing  in  this  state,  wherein  it  has  its  principal  oflSce 
or  place  of  business,  to  accept  service,  on  behalf  of  the  corpora- 
tion, of  any  process  or  notice;  and  also  that  the  process  served 
upon  the  person  so  appointed  shall  be  legal  and  binding  upon 
the  corporation.  And  sections  34,  35,  36,  and  37  of  chapter  50 
of  the  code  provide  the  manner  in  which  service  may  be  made 
on  corporations  for  the  commencement  of  actions  in  a  justice's 
court.  The  next  section  is  as  follows:  "38.  Service  on  any 
person  under  either  of  last  four  sections  [that  is,  sections  34, 
35, 36,  and  37  of  chapter  50  of  the  code,  which  includes  service 
on  the  attorney  appointed  under  chapter  54,  as  aforesaid] 
shall  be  in  the  county  in  which  he  resides,  and  the  return 
must  show  this,  and  state  on  whom  the  service  was;  otherwise 
the  service  shall  not  be  valid."  Comparing  the  return  with  the 
provisions  of  this  statute,  it  is  apparent  that  the  service  on 
the  corporation  was  invalid,  because  it  fails  to  show  that  it  was 
served  on  the  attorney  in  the  county  of  his  residence.  The 
statute  expressly  commands  that  the  return  shall  state  that 
the  service  was  in  the  county  in  which  the  person  served  re- 
sides; and  declares  that  unless  this  is  done,  "the  service  shall 
be  invalid."  The  service  being  thus  invalid,  and  there  having 
been  no  appearance  by  the  corporation  before  the  justice,  the 
judgment,  under  such  circumstances,  is  an  absolute  nullity. 
An  invalid  service  is  the  same  as  no  service  whatever;  and 
the  law  is  well  settled  that  a  judgment  rendered  without  an 
appearance  by  or  service  upon  the  defendant  is  void  for  the 
want  of  jurisdiction  in  the  court  to  pronounce  judgment:  Free- 
man on  Judgments,  sees.  495,  521. 

The  next  inquiry  is,  Will  a  court  of  equity  entertain  juris- 
diction to  enjoin  a  judgment  at  law  upon  the  ground  of  its 
being  void?  In  High  on  Injunctions,  the  author,  after  re- 
viewing many  cases  on  this  subject,  says,  in  section  230: 
"While  the  discussion  of  this  branch  of  the  preventive  juris- 
diction of  equity,  as  applied  to  void  judgments,  as  shown  in 


June,  1888.]        Railway  Company  v.  Ryan.  867 

the  preceding  sections,  has  demonstrated  a  remarkable  con- 
flict of  authority  upon  the  right  of  relief  by  injunction  in  such 
cases,  the  prevailing  tendency  of  the  courts  seems  towards  the 
establishment  of  the  simple  test,  in  such  cases,  of  whether  ade- 
quate remedy  exists  at  law  for  the  protection  of  the  judgment 
debtor  against  the  void  judgment.  Where  such  remedy  exists, 
either  by  appeal,  certiorari,  application  to  the  court  itself  which 
rendered  the  judgment,  or  any  other  legal  and  adequate  man- 
ner, no  satisfactory  reason  is  perceived  why  equity  should  de- 
part from  the  universal  rule  of  withholding  its  extraordinary 
aid  to  redress  a  grievance  which  is  remediable  at  law.  Upon 
the  other  hand,  where  no  adequate  or  complete  remedy  may 
be  had  at  law  in  the  usual  and  accustomed  methods  of  pro- 
cedure, it  is  equally  diflScult  to  conceive  of  any  satisfactory 
reason  for  withholding  relief  by  injunction,  since  the  injury 
resulting  from  an  absolutely  void  judgment  would  be  other- 
wise irreparable.  And  while  the  decisions  of  the  courts  are, 
as  already  shown,  far  from  being  reconcilable  even  upon  this 
simple  test,  it  is  believed  that  the  tendency  is  towards  its  ulti- 
mate adoption  as  the  true  solution  of  this  vexed  question." 

This,  it  seems  to  me,  correctly  states  the  rule  of  law  on  this 
subject;  and  especially  is  it  the  rule  in  Virginia  and  this  state 
to  deny  and  withhold  relief  in  equity  where  there  is  a  plain 
and  adequate  remedy  at  law.  In  Hudson  v.  Kline,  9  Gratt. 
379,  the  court  says:  "It  has  been  a  favorite  policy  in  this 
state,  especially  of  late,  not  to  afford  relief  in  equity  except  in 
cases  of  concurrent  jurisdiction.  In  all  other  cases  he  must 
avail  himself  of  his  legal  remedy.  If,  without  his  default,  he 
be  deprived  of  all  remedy  at  law,  equity  may  relieve  him;  but 
if  any  legal  remedy  remain  to  him  (that  is,  adequate  remedy), 
though  he  may  have  lost,  by  misfortune,  and  without  fault  of 
his  adversary,  other  concurrent  legal  remedies,  he  must  resort 
to  his  remaining  legal  remedy."  In  Goolshy  v.  St.  John,  25  Id. 
146,  the  bill  was  filed  to  enjoin  execution  on  a  judgment  which 
had  been  rendered  without  service  of  process  or  notice  of  the 
action.  On  demurrer  to  the  bill,  the  court  held  that  the  de- 
fendant in  the  judgment  having  had  notice  of  the  judgment 
within  the  time  limited  for  a  motion  to  quash  it,  he  had  a 
remedy  at  law  by  such  motion,  and  therefore  he  was  not  enti- 
tled to  relief  in  equity. 

The  case  at  bar  is  very  similar  to  the  one  last  cited.  That 
was  a  case  in  a  court  of  record,  while  this  is  one  tried  by  a 
jury  in  justice's    court.     But  with   this    difference,    the    two 
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cases  are  the  same;  and  if  there  is  any  adequate  legal  remedy 
by  which  the  plaintiff  here  can  obtain  redress  in  any  proceed- 
ing at  law,  then,  upon  the  principles  decided  in  Goolsby  v.  St. 
John,  supra,  it  cannot  be  entertained  in  a  court  of  equity.  This 
case  having  been  tried  before  a  justice  by  jury,  the  plaintiff 
could  not  have  the  case  retried  de  novo  by  appeal  under  our 
statute:  Barlow  v.  Daniels,  25  W.  Va.  512.  But  this  court  has 
decided,  in  Fouse  v.  Vandervort,  30  Id.  327,  that  the  circuit 
court  has  jurisdiction  to  review  and  reverse  the  judgment  of  a 
justice,  rendered  upon  the  verdict  of  a  jury,  by  writ  of  certio- 
rari. This  is  a  plain  and  adequate  remedy,  which  was  open 
to  the  plaintiff  here  when  his  bill  was  filed  in  the  circuit  court, 
and  which  may  still  be  resorted  to  by  him  to  reverse  the  judg- 
ment here  enjoined.  It  is  therefore  apparent,  according  to  the 
principles  hereinbefore  announced,  that  the  plaintiff,  having 
an  adequate  remedy  at  law,  is  not  entitled  to  relief  in  equity, 
and  therefore  the  circuit  court  did  not  err  in  sustaining  the 
demurrer  to  the  plaintiff's  bill. 

If  this  were  all  that  appeared  in  the  decree  of  the  circuit 
court,  the  same  ought  to  be  affirmed  by  this  court;  but  that 
court  not  only  sustained  the  demurrer  and  dissolved  the  in- 
junction; it  also  entered  a  personal  decree  for  the  aggregate 
amount  of  the  said  void  judgment,  damages,  and  costs.  Thus, 
in  the  same  decree,  it  has  adjudged  that  it  has  no  jurisdiction 
to  entertain  the  suit,  and  also  pronounced  a  personal  decree 
against  the  plaintiff,  and  thereby  not  only  denied  all  relief  to 
the  plaintiff,  for  the  reason  that  he  had  an  adequate  remedy 
at  law,  but,  by  its  affirmative  action,  destroyed  that  legal 
remedy,  and  placed  the  plaintiff  in  a  position  which  prevents 
him  from  obtaining  relief  elsewhere.  This  portion  of  the  de- 
cree was  therefore  clearly  erroneous.  In  pronouncing  this 
personal  decree,  the  court  was  evidently  acting  under  the  mis- 
apprehension that  our  statute  (Acts  1882,  c.  78,  sec.  12)  com- 
pelled it  to  enter  such  decree:  Wamsley  v.  Currence,  25  W.  Va. 
543. 

This  statute,  after  providing  that  when  an  injunction  to 
stay  proceedings  on  a  judgment  is  wholly  or  in  part  dissolved 
there  shall  be  decreed  to  the  judgment  creditor  damages,  etc., 
proceeds  as  follows:  "And  in  all  cases  the  court  or  judge  dis- 
solving the  injunction  shall  ascertain  and  enter  in  the  decree 
of  dissolution  the  amount  of  principal,  interest,  damages,  and 
costs,  including  officer's  fees  and  commissions  due  upon  the 
judgment  or  decree  at  the  date  of  the  dissolution  of  the  injunc- 
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tion,  and  shall  award  execution  therefor  against  the  defendant 
in  the  judgment,"  etc.  While  the  language  employed  in  this 
statute  is  very  comprehensive,  it  would  be  both  unreasonable 
and  unjust  to  construe  it  to  apply  to  a  case  such  as  the  one 
under  consideration.  In  this  case,  the  court  sustained  the  de- 
murrer to  the  bill  on  the  ground  that  it  had  no  jurisdiction, 
and  therefore  wholly  dissolved  the  injunction. 

The  only  decree  the  court  had  power  to  enter  in  such  case 
was  one  dismissing  the  plaintiflF's  bill;  and  this  it  is  in  posi- 
tive terms  directed  to  do  in  the  section  of  the  statutes  follow- 
ing the  one  above  quoted,  which  is  as  follows:  "13.  Where  an 
injunction  is  wholly  dissolved  the  bill  shall  be  dismissed,  with 
costs,  unless  sufiBcient  cause  be  shown  against  such  dismis- 
sion": Code,  c.  133,  sec.  13,  In  this  cause,  the  court,  instead 
of  dismissing  the  bill,  as  it  should  have  done,  entered,  as  we 
have  seen,  a  personal  decree  against  the  plaintiff,  whereby  it 
took  from  him  his  legal  remedy  to  have  the  alleged  judgment 
set  aside,  and  made  the  said  judgment,  which  is  confessedly 
reversible,  if  not  absolutely  void,  valid,  and  conclusively  bind- 
ing upon  him.  This  was  clearly  an  error,  and  for  this  error 
said  decree  must  be  reversed;  and  this  court  proceeding  to 
enter  such  decree  as  the  circuit  court  ought  to  have  entered, 
the  demurrer  to  the  plaintiff's  bill  is  sustained,  the  injunction 
wholly  dissolved,  and  the  said  bill  dismissed,  with  costs. 


Writ  of  Ckrtioeari.  — The  circuit  court  has  jurisdiction  upon  a  writ  of 
certiorari  to  review,  affirm,  or  reverse  the  judgment  of  the  justice  of  the 
peace  court  rendered  upon  a  verdict  found  from  evidence  submitted  to  a  jury: 
Fouse  V.  Vandervort,  30  W.  Va.  327;  for  a  writ  of  certiorari  is  in  the  nature 
of  a  writ  of  error:  Chicago  etc.  R'y  Co.  v.  Young,  96  Mo.  39.  But  the  con- 
clusion of  a  justice  of  the  peace  rejecting  defendant's  claim  of  set-off,  after 
bearing  testimony  in  support  of  and  against  the  same,  cannot  be  reviewed  on 
certiorari:  Garvin  v.  Gorman,  63  Mich.  221.  On  certiorari  it  is  only  the  an- 
swer of  the  justice  which  embodies  and  can  identify  the  evidence  before  the 
jury  in  hia  court,  and  his  answer  may  be  traversed;  but  interrogatories  ap- 
pended to  a  petition  for  certiorari,  but  not  identified  by  the  justice,  should 
not  be  considered  by  the  superior  court:  Alcridge  v.  Watertotcn  etc.  Co.,  77  Ga. 
50.  So  it  seems  that  the  proper  mode  of  reviewing  the  proceedings  of  in- 
ferior courts  in  the  superior  or  circuit  courts  is  by  certiorari:  Williams  v. 
Sutter,  76  Id.  355;  Parris  v.  Hightower,  76  Id.  631;  Svnft  v.  Judges  of  Wayne 
CoJinty,  64  Mich.  479;  Noyes  v.  Hillier,  65  Id.  636;  but  see  Snyder  v.  Wilson, 
65  Id.  336. 

Justice  of  the  Peace  Courts.  —  No  fact  tried  in  a  civil  action  by  a  jury 
before  a  justice  of  the  peace  can  be  retried  de  novo  by  the  circuit  court:  Hall 
V.  Wadsworth,  30  W.  Va.  65;  Hickman  v.  Railroad  Co.,  30  Id.  296;  Vander- 
vort V.  Fouse,  30  Id.  326;  compare  State  v.  Sheppard,  15  Or.  598.  But  in 
some  states  a  case  appealed  from  the  justice  of  the  peace  court  ia  tried  de 
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novo  in  the  superior  court,  both  as  to  questions  of  fact  and  law:  McOmher  v. 
Bahw,  40  Minn.  388;  Deihm  v.  Snell,  119  Pa.  St.  316;  compare  Fabretti  v. 
Superior  Court,  77  Cal.  305. 

Judgments  of  Justice  of  the  Peace  Courts  are  void,  unless  all  the 
jurisdictional  requirements  of  the  statute  have  been  substantially  complied 
with:  Penrose  v.  McKinzie,  116  Ind.  35;  Leathers  v.  Morris,  101  N.  C.  184. 

Judgments  Rendered  without  Jurisdiction  are  void,  and  no  one  can 
have  a  valid  judgment  against  him  in  an  action,  unless  he  has  been  cited  to 
appear  therein,  or  at  least  been  given  an  opportunity  to  be  heard:  Note  to 
Oreat  West  Mining  Co.  v.   Woodmas  etc.  M.  Co.,  ante,  p.  220. 

Equity  will  not  Grant  Relief  when  an  adequate  remedy  is  afforded  at 
law:  NeUon  v.  Hamner,  84  Va.  909;  Canada  v.  Barhsdale,  84  Id.  742;  T'own 
qfMentz  v.  Cook,  108  N.  Y.  504;  Wheelock  v.  Noonan,  108  Id.  179;  but  when 
a  court  of  equity  has  once  acquired  jurisdiction  of  a  cause  upon  equity 
grounds,  it  will  retain  jurisdiction,  even  for  the  purpose  of  granting  legal 
remedies  which  otherwise  would  be  beyond  its  jurisdiction:  Beecherv.  Lewis, 
84  Va.  630.  If  a  judgment  rendered  in  the  circuit  court  is  erroneous,  equity 
cannot  remedy  the  error,  for  the  legal  remedy  is  by  appeal  to  the  appellate 
court:  Putnam  v.  Webb,  15  Or.  440. 


Beck  v.  Thompson. 

[81  West  Virginia,  459.1 

Damages  in  Action  for  Assault  and  Battery.  —  In  an  action  of  trespass 
for  an  assault  and  battery,  damages  cannot  be  recovered  by  way  of  pun- 
ishment to  the  defendant,  but  for  compensation  to  the  plaintiff  for  the 
injury  done  to  him;  and  in  considering  the  amount  of  damages,  the  jury 
may  consider,  not  only  the  physical  injury  and  physical  suffering,  and 
the  expenses  and  loss  of  time  and  wages,  but  also  the  mental  anguish, 
shame,  and  dishonor  suffered  by  the  plaintiff.  And  an  instruction  in 
such  case  that  *'  if  the  jury  believe,  from  the  evidence,  that  the  assault  in 
the  declaration  mentioned  was  committed  by  the  defendant,  the  plaintiff 
is  only  entitled  to  compensation  for  such  injuries  as  he  may  have  shown, 
from  the  evidence,  were  caused  by  the  said  assault,  they  will  not  award 
punitive,  vindictive,  or  exemplary  damages,"  is  properly  refused,  be- 
cause it  does  not  propound  the  law  correctly,  and  is  misleading. 

Disqualification  of  Juror  not  Ground  for  New  Trial  when.  —  A 
new  trial  will  not  be  granted  on  the  ground  of  a  juror's  disqualification 
for  a  matter  that  is  a  principal  cause  of  challenge,  which  existed  before 
he  was  elected  and  sworn,  but  which  was  unknown  to  the  party  until 
after  the  trial,  and  which  could  not  have  been  discovered  by  the  exer- 
cise of  ordinary  diligence,  unless  it  appears,  from  the  whole  case,  that  the 
party  suffered  injustice  from  the  fact  that  such  juror  served, upon  the 
trial  of  the  case. 


Trespass.  The  opinion  states  the  case. 
W.  H.  Travers,  for  the  plaintiff  in  error. 
C.  Baylor,  for  the  defendant  in  error. 
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Johnson,  President.  This  is  an  action  of  trespass,  brought 
in  the  circuit  court  of  Jefferson  County  in  January,  1886,  for 
an  assault  and  battery  committed  by  the  defendant  upon  the 
plaintiff.  The  defendant  pleaded  not  guilty,  and  on  trial  of 
the  issue  the  jury  rendered  a  verdict  for  $250  damages.  The 
defendant  moved  for  a  new  trial,  which  motion  was  overruled, 
and  judgment  entered  on  the  verdict.  The  defendant  saved 
two  bills  of  exceptions, — the  first,  to  the  refusal  to  give  an  in- 
struction; the  second,  to  the  refusal  of  the  court  to  set  aside 
the  verdict,  and  grant  a  new  trial.  A  writ  of  error  and  super- 
sedeas was  granted  the  defendant. 

The  first  error  assigned  is,  that  the  court  refused  to  give  the 
following  instruction:  "  If  the  jury  believe,  from  the  evidence, 
that  the  assault  in  the  declaration  mentioned  was  committed 
by  the  defendant,  the  plaintiff  is  only  entitled  to  compensa- 
tion for  such  injuries  as  he  may  have  shown,  from  the  evi- 
dence, were  caused  by  the  said  assault,  they  will  not  award 
punitive,  vindictive,  or  exemplary  damages."  The  rule  as  to 
the  kind  of  damages  a  party  is  entitled  to  recover  in  an  action 
for  seduction  was  announced  by  this  court  in  Riddle  v.  McGin- 
nis,  22  W.  Va.  253,  that  "  the  jury,  in  estimating  the  damages 
sustained  by  the  plaintiff,  may  take  into  consideration  the 
mental  anguish,  the  dishonor,  and  shame  endured  by  the  plain- 
tiff, as  well  as  the  actual  expenses  incurred  by  reason  of  the 
wrongful  act  of  the  defendant."  That  was  an  action  for  se- 
duction in  which  there  was  no  physical  suffering;  but  in  an 
action  for  assault  and  battery,  in  addition  to  the  physical  in- 
jury and  Buffering  endured  by  the  plaintiff,  he  also  would 
suffer  mental  anguish,  because  of  the  dishonor  and  shame, 
and  for  all  these  he  would  be  entitled  to  be  compensated  in 
damages. 

In  Pegram  v.  Strotz,  31  W.  Va.  220,  decided  by  this  court 
February  28,  1888,  after  quoting  the  provision  of  the  statute 
that  "  an  action  may  be  maintained  ....  by  a  wife  against 
the  person  selling  or  furnishing  such  spirituous  liquors,  as 
well  as  for  all  such  damages  as  the  plaintiff  has  sustained  by 
reason  of  the  selling  or  giving  such  liquors,  as  for  exemplary 
damages,"  it  was  held  that  "by  exemplary  damages  is  meant, 
not  additional  damages,  given  as  a  punishment  of  the  defend- 
ant for  selling  intoxicating  liquors  to  her  husband  illegally, 
but  damages  which  shall  not  only  compensate  her  for  injury 
to  her  means  of  support,  but  also,  in  a  proper  case,  damages 
which  shall  compensate  her  for  her  mental  anguish."     In  this 
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last  case,  the  doctrine  that  in  a  civil  case  punitive,  vindictive, 
or  exemplary  damages  can  be  imposed  as  a  mere  punishment 
to  the  defendant  is  repudiated.  But  it  by  no  means  follows 
that  in  an  action  for  an  injury  wantonly  inflicted  by  one  per- 
son upon  another  the  damages  are  confined  to  the  mere  mak- 
ing good  the  pecuniary  loss  which  the  injured  party  has 
suffered, —  as  his  loss  of  wages  for  the  time  he  was  disabled, 
and  the  expenses  of  nursing  and  medical  attendance, — for  he 
is  not  only  entitled  to  recover  for  these,  but  for  the  physical 
injury  received  and  the  physical  suffering  endured;  but  the 
jury  may,  in  addition  to  this,  compensate  him  for  the  mental 
anguish,  shame,  and  dishonor  which  he  has  suffered. 

In  this  case,  the  instruction  was  that  the  plaintiff  was 
' only  entitled  to  compensation  for  such  injuries  as  he  may 
have  shown,  from  the  evidence,  were  caused  by  the  assault; 
they  will  not  award  punitive,  vindictive,  or  exemplary  dam- 
ages." Now,  we  have  seen  from  the  decision  in  Pegram  v. 
StortZy  supra,  that  exemplary  damages  may  be  recovered,  not 
by  way  of  punishment  to  the  defendant,  but  compensation  to 
the  plaintiff.  These  terms  have  been  used  with  different 
definitions,  and  have  not  uniformly  been  understood  to  mean 
the  same  thing.  The  instruction,  coupled  with  the  last 
clause,  would  say  to  the  ordinary  juryman,  "Do  not  give  the 
plaintiff  any  damages  except  for  loss  of  time,  expense  of 
nursing  and  medical  attendance";  that  is,  what  he  would 
understand  by  compensation  for  such  injuries  as  he  may 
have  shown,  from  the  evidence,  were  caused  by  the  said  as- 
sault. The  instruction  did  not  propound  the  law  correctly, 
was  misleading,  and  properly  refused. 

The  second  bill  of  exceptions  shows  by  an  affidavit  of  the 
defendant  that  J.  H.  Langdon,  one  of  the  jurors  who  ren- 
dered the  verdict  against  him,  says:  "That  he  was  not 
informed,  and  did  not  know  until  after  the  said  case  was 
argued  and  submitted  to  the  jury,  that  one  of  the  said  jurors, 
J.  H.  Langdon,  had  pending  in  the  same  court  any  matter  of 
fact  to  be  tried  by  a  jury  which  was  expected  to  be  tried 
during  the  same  term,  or  that  he  had  a  matter  of  like  charac- 
ter as  that  involved  in  said  cause  in  which  this  defendant  is 
a  party." 

The  bill  of  exceptions  further  shows  that  one  of  the  jurors 
who  was  sworn  to  try  the  issue  joined  in  this  case  was  one  of 
the  venire  summoned  for  the  term;  that  at  the  same  term  of 
the  court  an  action  of  trespass  on  the  case  for  an  assault  and 
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battery  in  which  said  juror  was  plaintiff  had  matured  for 
trial,  and  was  set  for  trial  on  the  calendar  of  the  court  the 
next  day  after  the  day  of  the  trial  of  this  action;  that  this 
disqualification  of  said  juror  was  known  to  counsel  for  de- 
fendant after  the  jury  retired,  and  before  the  rendition  of  their 
verdict;  and  that  no  motion  was  made  to  the  court  on  this 
subject  until  after  verdict.  The  court  overruled  the  motion 
for  a  new  trial,  and  entered  judgment,  and  the  defendant 
excepted. 

The  statute  under  which  it  is  claimed  the  verdict  should 
be  set  aside  is  section  28  of  chapter  116  of  the  code,  and  is  as 
follows:  "No  person  shall  serve  as  a  juror,  except  in  trials  for 
felony,  at  any  term  of  a  court  during  which  he  has  any  mat- 
ter of  fact  to  be  tried  by  a  jury,  which  shall  have  been,  or  is 
expected  to  be,  tried  during  the  same  term ":  Acts  1882, 
c.  83.  Section  19  of  the  same  chapter  of  the  code  (116)  pro- 
vides as  follows:  "No  irregularity  in  any  writ  of  venire  facias, 
or  in  the  drawing,  summoning,  or  impaneling  of  jurors,  shall 
be  suflBcient  to  set  aside  the  verdict,  unless  the  party  making 
the  objection  was  injured  by  the  irregularity,  or  unless  the 
objection  was  made  before  the  swearing  of  the  jury." 

In  State  v.  McDonald,  9  W.  Va.  456,  a  member  of  the 
grand  jury  which  found  the  indictment  was  sworn  to  try  the 
prisoner,  and  after  the  trial,  motion  was  made  to  set  aside 
the  verdict  on  the  ground  that  the  juror  was  disqualified. 
The  motion  was  denied,  and  the  appellate  court  aflfirmed  the 
judgment.  And  so  it  has  been  held  in  this  state  that  when 
it  does  not  appear  any  injustice  was  done  the  party  a  ver- 
dict will  not  be  set  aside  because  a  juror  had  made  up  and 
expressed  an  opinion  on  the  case  before  he  was  sworn  as  a 
juror:  State  v.  Strauder,  11  Id.  745;  27  Am.  Rep.  606;  Swee- 
ney V.  Baker,  13  W.  Va.  158;  31  Am.  Rep.  757;  State  v.  Greer, 
22  W.  Va.  800.  The  same  rule  has  been  held  where  the  juror 
was  disqualified  because  he  was  not  a  citizen  of  the  state: 
Zickefoose  v.  Kuykendall,  12  Id.  23. 

The  rule  as  laid  down  in  these  cases  is,  as  to  civil  cases  as 
well  as  in  criminal  cases,  that  a  new  trial  will  not  be  granted 
for  matter  that  is  a  principal  cause  of  challenge  which  ex- 
isted before  a  juror  was  elected  and  sworn,  but  which  was  un- 
known to  the  party  until  after  the  trial,  and  which  could  not 
have  been  discovered  by  the  exercise  of  ordinary  diligence, 
unless  it  appears  from  the  whole  case  that  the  party  suffered 
injustice  from  the  fact  that  such  juror  served  upon  the  case. 
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And  the  meaning  of  the  words  "  unless  it  appears  from  the 
whole  case  that  the  party  suffered  injustice  from  the  fact  that 
such  juror  served  upon  the  case  "  is,  unless  it  appears  from 
the  whole  case,  as  shown  by  the  evidence  submitted  to  the 
court  on  a  motion  for  a  new  trial  (and  not  from  the  evidence 
before  the  jury),  that  the  party  suffered  injustice  from  the  fact 
that  such  jurors  served  upon  the  case:  State  v.  Greer,  22  W.  Va. 
800. 

It  does  not  from  the  record  appear  that  Thompson  suffered 
the  slightest  injustice  by  reason  of  the  disqualified  juror  being 
on  the  jury.  There  is  no  reason  to  distinguish  this  case  from 
the  others  we  have  cited.  The  statute  covers  them  all  alike. 
It  is  here  insisted  that  section  28  of  chapter  116  is  an  inhibi- 
tion to  the  juror  sitting  in  the  case;  but  section  19  of  the  same 
chapter,  which  must  be  read  with  it,  declares  that  in  such  case 
the  verdict  shall  not  be  set  aside  unless  the  objection  was 
made  before  the  jury  was  sworn,  or  the  party  making  the  mo- 
tion was  injured  by  the  irregularity.  No  injury  was  done  him; 
and  it  would  greatly  interfere  with  the  administration  of  jus- 
tice if  verdicts  could  be  set  aside  for  such  reasons. 

There  is  no  error  in  the  judgment,  and  it  is  affirmed. 


Exemplary  Damages.  —  A  carrier  is  responsible  for  punitive  damages  for 
wrongfully  ejecting  a  passenger  from  its  cars;  and  it  is  error  to  sustain  a  de- 
murrer to  that  part  of  a  complaint  which  sets  up  punitive  damages:  Head  v 
Georgia  P.  Ky  Co.,  79  Ga.  358;  11  Am.  St.  Rep.  434,  and  cases  cited  in  note. 

Assault  a!nd  Battery  —  Damages.  —  Exemplary  damages  are  recoverable 
for  an  oppressive  or  malicioiu  assault  upon  a  person:  Bundy  v.  Maginesa,  76 
CaL  532;  compare  Clark  v.  Weir,  37  Kan.  98;  Cleveland  v.  Stilwell,  75  Iowa, 
466. 

DiSQUALiFiCATlox  ov  A  JuROR  is  a  ground  for  a  new  trial,  when  the  party 
complaining  was  probably  prejudiced  by  such  disqualification,  and  it  is  error 
to  refuse  to  sustain  a  motion  for  a  new  trial  under  such  circumstances:  State 
V.  Cleary,  40  Kan.  287. 


Sept  1888.]  State  v.  Shores.  876 

State  v.  Shores. 

[31  West  Virginia,  491.] 

Joinder  ov  Ojtensks  ix  Indictment,  when  Ground  for  Quashing,  and 
WHEN  NOT.  —  If  an  iadictment  contains  dififerent  counts  which  are  in 
fact  for  separate  and  distinct  offenses,  and  this  fact  appears  on  the  open- 
ing of  the  cause,  or  at  any  time  before  the  jury  are  sworn  for  the  trial 
thereof,  the  court  may  quash  the  same,  lest  it  may  confound  the  pris- 
oner in  his  defense,  or  prejudice  his  challenges  of  the  jury;  and  in  such 
case,  if  the  defect  is  discovered  after  the  jury  is  sworn,  and  before  the 
verdict  is  found,  the  court  may  require  the  prosecutor  to  elect  on  which 
charge  he  will  proceed.  But  if  the  charges  in  the  different  counts  of  the 
indictment  are  of  the  same  general  character,  and  are  manifestly  inserted 
in  good  faith  for  the  purpose  of  meeting  the  various  aspects  in  which  the 
evidence  may  present  itself  upon  the  trial,  the  court  will  neither  quash 
the  indictment  nor  compel  the  prosecutor  to  elect  upon  which  count  he 
will  proceed  to  trial. 

Ikdiotment  in  Two  Counts,  One  for  Breaking  into  Dwelling-housb 
of  a  person,  and  the  other  for  breaking  into  his  storehouse,  is  good, 
where  it  is  evident,  from  the  face  of  the  indictment,  that  the  two  counts 
were  made  to  meet  the  proof  that  the  dwelling-house  and  storehouse 
were  in  the  same  building. 

Record  Showing  Prisoner  was  Indicted  "for  Felony"  is  a  suflBcient 
finding  of  the  indictment,  notwithstanding  it  contains  two  counts. 

Indictment  is  not  Vitiated  by  Omission  to  Write  at  Foot  of  It 
Names  of  Witnesses  on  whose  evidence  it  was  found.  The  statute 
requiring  the  names  of  such  witnesses  to  be  written  at  the  foot  of  the 
indictment  is  directory,  not  mandatory. 

Act  of  1887  Permitting  Prosecuting  Attorney  to  Strike  off  Two 
Jurors  from  the  panel  of  twenty,  and  the  prisoner  six,  is  constitutional. 

Sheriff  or  Deputy  need  not  be  Sworn  Each  Day  he  has  the  jury  in 
charge  in  a  felony  case  to  keep  the  jury  together,  etc. 

Sheriff  is  not  Disqualified  from  being  Witness  because  he  has  the 
jury  in  charge;  nor  does  the  fact  that  he  is  a  witness  disqualify  him 
to  keep  the  jury  in  his  custody. 

Prisoner  is  not  Prejudiced  by  Evidence  Showing  that  Others  In- 
dicted with  Him  are  in  Jail. 

Refusal  to  Take  Indictment  from  Jury,  not  Error  when.  —  Where, 
on  the  trial  of  a  prisoner  jointly  indicted  with  two  others,  the  indict- 
ment, with  an  indorsement  thereon  of  a  verdict  of  a  jury  finding  one 
of  them  guilty,  is  shown  to  the  jury,  and  taken  by  them  to  the  jury- 
room,  it  is  not  error  for  the  court  to  refuse  to  send  to  the  jury-room 
and  take  the  indictment  from  the  jury  while  they  are  deliberating. 

Court  may  Limit  Time  of  Counsel  in  Felony  Trial  in  their  arguments 
to  the  jury,  provided  the  time  be  not  made  so  short  as  to  manifestly 
prejudice  the  rights  of  the  prisoner. 

Improper  Remarks  of  Counsel  are  not  Ground  for  Reversal,  unless 
it  appears  from  the  record  that  the  prisoner's  rights  were  prejudiced 
thereby. 

Intent  to  Steal  is  Necessary  to  Constitute  Larceny. 

Drunkenness  is  No  Excuse  for  Commiitinq  Crime. 

Indictment  for  burglary.     The  opinion  states  the  case. 
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French  and  French,  and  C.  W.  Smith,  for  the  plaintiff  in 
error. 

Alfred  Caldwell,  attorney-general,  for  the  state. 

Johnson,  President.  On  the  twelfth  day  of  March,  1888, 
Stape  Hall,  Bailey  Hall,  and  Will  Cox  were  indicted  in  the 
circuit  court  of  Mercer  County  for  burglary.  The  indictment 
contained  two  counts.  The  first  charges  that  the  defendants, 
"  on  the  fifteenth  day  of  February,  1888,  about  the  hour  of  ten 
o'clock  in  the  night-time  of  that  day,  feloniously  and  burgla- 
riously did  break  and  enter  into  the  dwelling-house  of  one  L. 
Schereschewsky,  situate  in  the  said  county,  with  intent  the 
goods  and  chattels  of  him,  the  said  Schereschewsky,  in  the 
said  dwelling-house  then  and  there  being,  then  and  there 
....  to  steal,"  etc.  The  second  count  charges  that  the  de- 
fendants, "on  the  fifteenth  day  of  February,  1888,  about  the 
hour  of  ten  o'clock  in  the  night-time  of  that  day,  feloniously 
and  burglariously  did  break  and  enter  into  the  storehouse  of 
one  L.  Schereschewsky,"  with  intent  to  steal,  etc.  The  de- 
fendants demurred  to  the  indictment  and  to  each  count 
thereof,  which  demurrer  was  overruled,  and  the  prisoners 
pleaded  not  guilty.  The  prisoners  elected  to  be  tried  sepa- 
rately. 

On  the  nineteenth  day  of  March,  1888,  the  defendant  Will 
Cox  in  open  court  stated  that  his  name  was  not  Will  Cox,  but 
J.  W.  Shores.  Thereupon  the  court  ordered  that  the  name  of 
J.  W.  Shores  be  inserted  in  the  indictment  instead  of  Will  Cox, 
which  was  accordingly  done.  The  issue  as  to  J.  W.  Shores 
was  tried  by  a  jury,  which,  on  the  twenty-fourth  day  of  March, 
1888,  found  the  prisoner  guilty  as  charged  in  the  second  count 
in  the  indictment.  The  prisoner  moved  to  set  aside  the  ver- 
dict, and  for  a  new  trial;  also  moved  in  arrest  of  judgment; 
which  motions  the  court  overruled,  and  sentenced  the  prisoner 
to  be  confined  in  the  penitentiary  for  one  year.  The  prisoner 
saved  a  bill  of  exceptions  to  certain  rulings  of  the  court,  which 
he  here  assigns  as  error  upon  the  writ  of  error  obtained  by 
said  defendants. 

The  first  assignment  of  error  is  the  overruling  the  demurrer 
to  the  indictment.  The  grounds  alleged  are:  1.  That  the  in- 
dictment charged  two  separate  and  distinct  felonies.  In  the 
case  of  State  v.  Smith,  24  W.  Va.  814,  the  indictment  con- 
tained two  counts  for  murder, — one  for  killing  McDaniel;  the 
other,  McDonald.     The  court,  by  Woods,  J.,  said:  "These 
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different  counts  are  generally  intended  to  charge  the  commis- 
sion of  the  same  offense,  with  such  varied  description  of  the 
person  or  property  which  is  the  subject  of  the  offense,  or  of 
the  title  of  the  ownership  of  the  property,  or  of  the  means,  in- 
struments, and  agencies  by  which  the  offense  was  committed, 
as  will  meet  the  various  aspects  in  which  the  evidence  may 

present  itself  upon  the  trial In  all  cases,  however,  in 

which  there  are  two  or  more  counts  in  the  indictment,  whether 
there  is  actually  one  offense  or  several,  each  count  is  regarded 
as  a  separate  indictment,  and  is  supposed  to  represent  a  dis- 
tinct offense:  Linkous^s  Case,  9  Leigh,  612.  But  I  have  been 
unable  to  find  in  Virginia  or  this  state  any  case  in  which  more 
than  one  criminal  transaction  was  embraced  in  a  single  indict- 
ment for  felony,  although  in  many  cases  where  the  offenses 
are  of  the  same  character,  differing  only  in  degree,  the  indict- 
ments have  contained  two  or  more  counts  in  which  the  same 
transaction  in  the  form  of  distinct  and  separate  felonies  is 
represented.  But  as  in  every  such  case  the  separate  counts 
are  regarded  as  separate  indictments  for  distinct  offenses,  it 
will,  in  most  cases,  be  impossible  for  the  court,  from  an  inspec- 
tion of  the  indictment,  to  determine  whether  the  various  counts 
represent  the  same  transaction  under  different  forms,  or  whether 
in  fact  they  represent  wholly  different  and  distinct  offenses. 
If  all  or  any  of  such  counts  are  perfect  upon  their  face,  a  de- 
murrer to  or  motion  to  quash  the  indictment  for  the  supposed 
misjoinder  of  counts  must  be  overruled,  although  some  of  the 
counts  may  in  fact  represent  separate  and  distinct  offenses,  for 
the  reason  that  this  fact  can  only  be  made  to  appear  from  the 
evidence  introduced  on  the  trial ":  See  also  State  v.  Halida, 
28  W.  Va.  499. 

The  rule,  as  appears  in  points  4  and  6  of  the  syllabus  in 
State  v.  S7nith,  24  W.  Va.  814,  is:  "4.  If  the  indictment  con- 
tains different  counts  which  are  in  fact  for  separate  and  dis- 
tinct offenses,  and  this  fact  appears  on  the  opening  of  the 
cause,  or  at  any  time  before  the  jury  are  sworn  for  the  trial 
thereof,  the  court  may  quash  the  same,  lest  it  may  confound 
the  prisoner  in  his  defense,  or  prejudice  his  challenges  of  the 
jury;  and  in  such  case,  if  the  defect  is  discovered  after  the 
jury  is  sworn,  and  before  the  verdict  is  found,  the  court  may 
require  the  prosecutor  to  make  his  election  on  which  charge 
he  will  proceed."  "6.  If  the  different  counts  in  an  indict- 
ment, purporting  to  be  for  separate  and  distinct  offenses,  are 
inserted  in  good  faith  for  the  purpose  of  meeting  a  single 
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charge,  tlie  court  will  neither  quash  the  indictment  nor  com- 
pel the  prosecutor  to  elect  upon  which  count  he  will  proceed 
to  trial."  Here  the  charges  are  of  the  same  general  character. 
The  first  count  charges  breaking  into  the  dwelling-house  of 
Schereschewsky,  and  the  second,  into  his  storehouse.  It  is 
evident,  from  the  face  of  the  indictment,  that  the  two  counts 
were  made  to  meet  the  proof,  as  we  may  well  suppose,  which 
was  a  fact,  as  disclosed  by  the  evidence,  that  the  dwelling 
and  storehouse  were  in  the  same  building.  The  demurrer 
was  properly  overruled.  The  record  shows  the  defendant  was 
indicted  "for  felony."  That  is  a  sufficient  finding  of  the  in- 
dictment, notwithstanding  the  two  counts  therein. 

But  the  further  objection  is  made  to  the  indictment,  that 
the  names  of  the  witnesses  on  whose  evidence  the  indictment 
was  found  were  not  written  at  the  foot  thereof,  in  accordance 
with  the  requirements  of  the  statute.  This  court  held  in  the 
case  of  State  v.  Enoch,  26  W.  Va.  253,  founding  its  decision  on 
Dever^s  Case,  10  Leigh,  685,  and  William's  Case,  5  Gratt.  702, 
that  the  statute  was  directory,  and  the  omission  did  not  vitiate 
the  indictment.  We  are  asked  to  overrule  these  authorities, 
and  hold  the  indictment  fatally  defective.  "We  held,  after  a 
review  of  the  authorities,  in  State  v.  Cain,  20  W.  Va.  679,  that 
it  is  not  the  duty  of  the  prosecuting  attorney  on  a  criminal 
trial  to  examine  all  the  witnesses  who  were  present  at  the 
commission  of  an  alleged  offense,  nor  all  the  witnesses  who 
were  sent  to  the  grand  jury  when  the  indictment  was  found, 
and  whose  names  are  at  the  foot  of  the  indictment,  and  who 
may  have  been  examined  at  the  coroner's  inquest,  and  who 
have  been  recognized  to  appear  at  the  trial  by  the  state;  that 
it  is  the  province  of  the  prosecuting  officer,  and  not  of  the 
court,  to  determine  who  shall  be  examined  as  witnessgs  on 
behalf  of  the  state. 

If  the  attorney  for  the  state  is  not  obliged  to  call  the  wit- 
nesses whose  names  are  written  at  the  foot  of  the  indictment, 
but  may  call  other  witnesses  in  their  place,  what  harm  can 
be  done  to  the  accused  by  the  omission  of  their  names?  The 
bill  of  rights  does  not  require  it.  It  requires  that  "the  ac- 
cused shall  be  confronted  with  the  witnesses  against  him"; 
that  is,  at  the  trial  the  witnesses  shall  be  produced,  their  depo- 
sitions cannot  be  given,  and  hearsay  evidence  shall  not  be 
permitted.  The  statute,  held  directory  in  Commonwealth  v. 
Dever,  10  Leigh,  685,  required  "the  title  or  profession  of  the 
prosecutor  to  be  written  at  the  foot  of  an  information  or  in- 
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dictment."  In  Willia'ni's  Case,  5  Gratt.  702,  the  statute,  held 
to  be  merely  directory,  is  substantially  the  same  as  that  in 
force  when  Enoch's  Case,  supra,  was  decided,  and  is  now  in 
our  code.  William^s  Case,  supra,  was  decided  forty  years 
ago,  and  we  have  no  inclination  to  disturb  it  now.  Whatever 
may  have  been  decided  elsewhere,  we  hold  the  law  to  be  set- 
tled in  Virginia  and  this  state  that  such  a  statute  is  not  man- 
datory, but  directory.  For  the  reason  stated  while  discussing 
the  demurrer  to  the  indictment,  and  on  the  authority  of  State 
V.  Smith,  24  W.  Va.  814,  the  court  did  not  err  in  refusing  to 
require  the  attorney  for  the  state  to  elect  on  which  count  of 
the  indictment  he  would  proceed. 

It  is  insisted  the  court  erred  in  permitting  the  attorney  for 
the  state,  against  the  objection  of  the  prisoner,  to  strike  two 
jurors  from  the  panel  of  twenty  qualified  jurors,  on  the  ground 
that  the  act  of  1887  permitting  it  is  unconstitutional.  It  is 
not  claimed  that  it  is  unconstitutional  because  it  denies  the 
prisoner  any  right  secured  to  him  by  the  constitution,  but 
because  the  act  was  passed  at  an  extraordinary  session  of  the 
legislature,  and  it  is  claimed  the  subject  was  not  embraced  in 
the  proclamation  of  the  governor.  The  constitution  provides 
that  "the  governor  may,  on  extraordinary  occasions,  convene, 
at  his  own  instance,  the  legislature;  but  when  so  convened,  it 
shall  enter  upon  no  business  except  that  stated  in  the  procla- 
mation by  which  it  was  called  together":  Sec.  7,  art.  7.  The 
governor,  under  this  authority,  issued  his  proclamation  con- 
vening the  legislature  in  extra  session  on  the  third  Wednes- 
day in  April,  1887,  to  consider  and  act  upon  the  business 
stated  in  the  proclamation,  —  among  other  business,  "to  pro- 
tect the  public  treasury  against  unnecessary  expenditures  by 
regulating  the  costs,  charges,  and  proceedings  in  criminal 
cases  before  justices  of  the  peace  and  circuit  courts":  Acts 
1887,  p.  235.  The  legislature  so  convened,  on  the  seventh 
day  of  May,  1887,  amended  sections  1,  3,  4,  and  8  of  chapter 
159  of  the  code.  The  first  clause  of  section  3  was  amended 
so  as  to  read:  "In  case  of  felony,  twenty  jurors  shall  be  drawn 
from  those  in  attendance  for  the  trial  of  the  accused.  If  a 
sufficient  number  of  jurors  for  such  panel  cannot  be  procured 
in  this  way,  the  court  shall  order  others  to  be  forthwith  sum- 
moned and  selected,  until  a  panel  of  twenty  jurors  free  from 
exceptions  be  completed;  from  which  panel  the  accused  may 
strike  off  six  jurors,  and  the  prosecuting  attorney  may  strike 
ofi"  two  jurors,"  etc.     The  section,  by  its  terms,  applies  only  to 
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Indictments  for  offenses  committed  after  the  act  took  effect. 
This  act  the  governor  approved,  thus  deciding  for  himself  that 
It  was  embraced  in  the  subjects  mentioned  in  the  proclama- 
tion: Acts  1887,  c.  6,  p.  243. 

All  the  presumptions  are  in  favor  of  the  constitutionality  of 
the  act.  If  by  any  reasonable  construction  of  the  language 
of  the  proclamation  the  subject  legislated  upon  in  section  3 
is  embraced  therein,  the  act  is  constitutional.  If  the  direct 
tendency  of  this  act  is  to  lessen  the  expenses  of  criminal 
trials,  and  thus,  to  any  extent,  protect  the  public  treasury 
against  unnecessary  expenditures,  and  no  constitutional  right 
of  the  citizen  is  abridged  thereby,  then  the  act  is  within  the 
list  of  subjects  embraced  in  the  proclamation,  and  the  act 
is  constitutional.  We  cannot  see  how  the  act  in  any  wise 
abridges  the  constitutional  rights  of  the  citizen:  State  v. 
Davis^  31  W.  Va.  24.  We  judicially  know  that  one  great 
cause  of  expense  in  criminal  trials  is  hung  juries,  and,  as  a 
consequence,  new  trials.  The  panel  must  contain  twenty 
jurors  free  from  legal  exception.  When  all  the  challenges 
for  cause  have  been  made  by  both  the  state  and  the  prisoner, 
and  the  panel  contains  twenty  jurors,  there  remains  eight 
peremptory  challenges  for  cause  entirely  within  the  breast  of 
the  challenger.  He  may  strike  off  the  number  he  is  permitted 
by  law  to  strike,  without  assigning  any  reason  therefor. 

As  the  law  formerly  stood,  the  prisoner  alone  was  permitted 
to  exercise  the  right  of  peremptory  challenge.  If  he  had  a 
warm  personal  friend  on  the  jury,  who  would  be  unconsciously 
prejudiced  in  his  favor,  of  course  he  would  be  left  on  the  jury, 
and  so  would  a.V  such,  unless  they  were  more  than  twelve. 
The  prosecuting  attorney  might  see  two  of  the  most  intimate 
friends  of  the  accused  on  the  jury,  men  who  he  might  have 
every  reason  to  believe  would  refuse  to  render  a  verdict 
against  the  prisoner.  He  is  powerless  to  prevent  them  re- 
maining on  the  jury.  He  goes  through  the  trial,  and  because 
these  men  were  on  the  jury,  there  is  no  verdict,  and  there 
must  be  another  trial  with  all  its  attendant  expense  to  the 
Btate.  There  can  be  no  doubt  that  giving  the  prosecuting  at- 
torney a  peremptory  challenge  of  two  jurors  tends  to  prevent 
hung  juries  and  mistrials,  and  to  lessen  the  expense  of  crimi- 
nal trials,  and  thus  protect  the  public  treasury.  We  see  no 
objection  to  the  act  because  it  was  passed  at  the  extra  session, 
and  it  is  constitutional  and  valid. 

It  is  assigned  as  error  that  the  sheriff  or  deputy  was  not 
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sworn  each  day  they  had  the  jury  in  charge.  It  is  not  neces- 
sary that  during  the  progress  of  the  trial  of  a  felony  case 
the  sheriff  or  deputy  should  be  sworn  each  day  to  keep  the 
jury  together,  etc.,  that  being  their  duty  under  the  law:  State 
V.  Poindezter,  23  W.  Va.  805. 

It  is  also  assigned  as  error  that  George  L.  Karnes,  the  sher- 
iff of  the  county,  was  examined  as  a  witness,  and  the  jury 
was  in  his  custody.  There  was  no  exception  either  to  his  being 
sworn  or  having  the  jury  in  custody.  The  mere  fact  of  his 
being  the  sheriff,  and  having  the  jury  in  his  custody,  could  not 
disqualify  him  from  being  a  witness,  neither  could  the  fact 
that  he  was  a  witness  disqualify  him  to  keep  the  jury  in  his 
custody. 

It  is  assigned  as  error  that  the  court  permitted  evidence, 
against  the  objection  of  the  prisoner,  that  Stape  Hall  and 
Bailey  Hall,  the  men  who  were  jointly  indicted  with  the  pris- 
oner, were  in  jail.  Why  this  evidence  was  offered  does  not 
appear,  but  it  did  not  prejudice  the  prisoner.  Neither  was  the 
prisoner  prejudiced  by  the  refusal  of  the  court  to  send  to  the 
jury-room  and  take  from  the  jury,  while  they  were  deliberating, 
the  indictment  on  which  was  written  the  verdict  of  another 
jury  finding  Bailey  Hall  guilty  of  the  offense  charged  in  the 
indictment.  They  were  being  separately  tried.  If  tht*  defend- 
ant had  moved  the  court  not  to  let  the  jury  have  the  indict- 
ment, but  a  copy,  it  would  raise  another  question  that  we  will 
not  here  decide.  He  might  also  have  asked  the  court  to  have 
instructed  the  jury  not  to  regard  the  indorsement  on  the  in- 
dictment of  the  finding  against  Hall.  The  jury  had  seen  the 
indictment  with  the  indorsement  before  any  motion  was  made 
with  reference  thereto.  Every  member  of  the  jury  may  have 
been  in  court  and  heard  the  verdict  read  against  Hall,  and 
still  that  would  not  have  disqualified  them  as  jurors. 

It  is  assigned  as  error  that  the  court  limited  the  arguments. 
It  was  held  (IForc^s's  Case,  3  Leigh,  744)  that  "the  accused 
has  the  right  to  be  heard  by  counsel  before  the  jury,  and  the 
court  has  no  right  to  prevent  him  from  being  so  heard,  how- 
ever simple,  clear,  unimpeached,  and  conclusive  the  evidence 
in  its  opinion  may  be;  but  the  court  has  a  superintending 
control  over  the  course  of  the  argument  to  prevent  the  abuse 
of  that  or  any  other  right  of  counsel."  If  the  court  had  no 
right  to  limit  counsel  in  a  criminal  case,  the  administration 
of  justice  in  many  instances  would  be  greatly  hindered.  It 
rests  in  the  sound  discretion  of  the  court  in  a  criminal  case 
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to  put  a  proper  limit  to  the  time  consumed  by  counsel;  a 
discretion  with  which  the  appellate  court  will  not  interfere, 
unless  the  time  was  made  so  short  as  to  manifestly  be  preju- 
dicial to  the  rights  of  the  prisoner.  In  this  case  the  court 
limited  the  counsel  on  each  side  to  four  hours.  There  is  noth- 
ing in  the  record  to  indicate  that  the  limitation  was  unrea- 
sonable. 

The  prisoner  offered  to  show  that  the  cider  sold  by  L.  Schere- 
Bchewsky  was  intoxicating,  and  that  said  Schereschewsky 
kept  other  intoxicating  drinks  in  his  store,  to  which  evidence 
the  attorney  for  the  state  objected.  The  objection  was  sus- 
tained, the  court  refused  to  permit  the  evidence  to  be  given  to 
the  jury,  and  the  prisoner  excepted.  The  court  properly 
refused  to  admit  the  evidence,  as  it  could  throw  no  light  on  the 
issue  whether  the  prisoner  broke  and  entered  the  store  with 
intent  to  commit  larceny. 

In  the  argument  of  the  case  one  of  the  attorneys  for  the 
state,  during  the  course  of  his  argument,  stated  that  he  and  his 
associates  were  employed  to  prosecute  this  case,  and  that  the 
good  people  of  Bramwell  to  a  man  had  employed  them  to  pros- 
ecute this  case.  To  this  statement  the  prisoner  at  the  time 
objected  and  excepted,  and  the  court  said,  "The  counsel's 
statement  is  stricken  out  as  improper."  Another  of  the  attor- 
neys for  the  state,  in  the  concluding  argument  of  the  case, 
argued  that  if  the  prisoner  and  his  associates  were  capable 
of  committing  the  several  offenses  which  the  evidence  showed 
they  had  openly  committed  on  the  night  of  the  27th  of  Feb- 
ruary, 1888,  and  as  admitted  by  their  counsel  in  his  argu- 
ment, then  it  followed  that  they  were  capable  of  committing 
openly  the  crime  with  which  they  stood  indicted.  The  prisoner 
at  the  time  objected  to  the  argument  of  the  counsel,  but  the 
court  held  the  argument  proper,  and  permitted  him  to  proceed. 
The  argument  referred  to  was  made  in  reply  to  argument  of 
the  prisoner's  counsel  of  the  unreasonableness  of  the  state's 
theory  that  the  prisoner  would  commit  the  crime  charged 
against  him  in  the  indictment  as  shown  by  the  evidence,  to 
which  ruling  of  the  court  the  prisoner  excepted.  As  to  the 
statement  of  the  first  counsel,  the  court  ruled  it  out  as  im- 
proper. That  is  all  the  court  could  do,  and  the  prisoner  was 
not  prejudiced.  As  to  permitting  the  second  counsel  to  pro- 
ceed, the  court  did  not  err.  As  the  record  shows,  it  was  a 
proper  reply  to  arguments  of  prisoner's  counsel.  Counsel 
necessarily  have  great  latitude  in  the  argument  of  a  case,  and 


Sept.  1888.]  State  v.  Shores.  883 

it  is  of  course  within  the  discretion  of  the  court  to  restrain 
them;  but  with  this  discretion  the  appellate  court  will  not  in- 
terfere, unless  it  clearly  appears  from  the  record  that  the  rights 
of  the  prisoner  were  prejudiced  by  such  line  of  argument. 

The  tenth  assignment  of  error  is  to  the  giving  of  the  instruc- 
tions for  the  state,  and  refusing  to  give  certain  instructions  for 
the  prisoner.  The  evidence  is  all  certified,  and  before  pro- 
ceeding to  discuss  the  instructions,  we  will  state  the  substance 
of  the  evidence.  I  will  give  the  substance,  first,  of  the  evi- 
dence of  George  Strader,  who  was  employed  in  the  store  of  L. 
Schereschewsky.  The  said  Schereschewsky  was  the  owner  of 
a  house  in  Bramwell,  Mercer  County,  West  Virginia.  The 
house  contained  five  rooms, — three  upstairs  and  two  down. 
The  three  upper  rooms  were  used  for  dining-room,  kitchen, 
and  chamber  in  which  he  slept.  The  owner  kept  a  store  of 
general  merchandise  in  the  two  lower  rooms.  Witness  was, 
from  the  1st  of  February,  1888,  to  the  time  of  the  trial,  a  clerk 
or  salesman  of  the  owner  in  said  town.  On  the  night  of  the 
twenty-seventh  day  of  February,  1888,  while  he  was  in  the 
storeroom,  about  eight  o'clock  in  the  night,  the  prisoner  and 
Bailey  Hall  came  into  the  storeroom,  and  soon  thereafter 
Stape  Hall  came  in.  One  of  them  called  for  cider,  which  was 
sold  to  them  by  L.  Schereschewsky,  and  paid  for,  and  they 
drank  some  cider,  and  also  something  witness  thought  was 
bitters.  They  offered  witness  and  L.  Schereschewsky  some  of 
the  bitters  which  they  did  not  drink.  The  prisoner  and  said 
Halls  then  left  the  storeroom,  and  some  time  afterwards  the}', 
or  one  of  them,  returned  again,  and  called  for  a  fiddle;  said 
they  wanted  to  go  to  some  kind  of  a  show  or  exhibition  that 
was  in  town  that  night.  There  was  no  fiddle  in  the  house, 
and  they  went  off  again.  About  half-past  nine,  or  perhaps  ten 
o'clock,  the  prisoner  and  the  Halls  returned  to  the  store  and 
got  some  more  cider.  By  this  time  they  were  so  drunk  they  • 
did  not  know  what  they  were  doing;  they  were  very  boisterous, 
and  did  not  know  what  they  were  talking  about.  A  man  with 
a  black  mustache  was  in  the  store  at  that  time,  whom  the  wit- 
ness did  not  know.  A  pistol  went  ofi"  in  the-  house  in  the 
hands  of  either  the  prisoner  or  the  unknown  man.  Before  the 
pistol  was  discharged,  prisoner  had  called  for  cider,  which 
tlie  witness  poured  out  for  him,  —  two  glasses  full,  in  four 
glasses.  Witness  supposed  they  wanted  to  spike  it.  They 
put  something  else  into  it,  witness  did  not  know  what,  and 
set  it  upon  the  counter,  —  the  usual  place  for  delivering  cider 
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and  goods  to  customers.  About  the  time  witness  poured  out 
this  cider,  the  pistol  went  off,  and  witness  said  to  one  of  them, 
he  thought  it  was  to  Bailey  Hall,  to  get  them  out  and  stop  the 
shooting,  and  said  Bailey  Hall  said  he  would,  and  that  a  drink 
did  not  make  him  such  a  fool.  They  then  started  out.  Pris- 
oner fired  off  his  pistol  one  time  when  at  the  door,  in  the  direc- 
tion of  the  street.  Witness  closed  the  door  and  locked  it 
immediately  after  they  had  gone  out.  That  the  cider  was 
worth  five  cents.  After  witness  had  locked  the  door,  he  left 
the  lights  burning  in  the  storeroom,  and  went  out  through  a 
door  in  a  back  room  and  went  up  the  back  stairway,  and  from 
this  place  saw  two  of  the  four  who  had  gone  out  of  the  store- 
room standing  near  the  east  front  corner  of  the  storehouse, 
and  heard  the  others  near  the  west  front  corner,  and  they  were 
all  talking  aloud  and  in  a  boisterous  manner.  Witness  then 
went  out,  and  was  gone  some  time,  and  when  he  returned  to 
the  storehouse  found  the  prisoner,  the  two  Halls,  Schere- 
schewsky,  and  John  Kenon  in  the  storeroom,  and  Bacon  tried 
to  arrest  them,  but  they  resisted.  Witness  examined  the 
store-door.  The  bolt  was  thrown  as  if  the  door  was  locked. 
The  door  was  a  double  one.  One  side  was  fastened  by  a  foot- 
bolt  at  the  bottom  and  a  spring-latch  at  the  top.  Witness 
saw  no  damage  done  in  any  way  to  the  door. 

On  cross-examination  he  said,  so  far  as  he  knew,  the  busi- 
ness houses  in  the  town  were  open  at  the  time  of  the  break- 
ing; that  Schereschewsky  kept  cider  in  the  store  for  sale,  and 
that  witness  was  authorized  to  sell  it;  that  witness  was  in  the 
habit  of  delivering  cider  to  customers  to  drink  in  glasses  on 
the  store  counter;  that  sometimes  they  paid  for  it  before  and 
sometimes  after  they  drank,  but  that  he  had  never  demanded 
pay  from  any  one  for  cider  before  they  drank  it.  It  was  also 
-shown  that  when  the  prisoner  and  the  Halls  returned  to  the 
store,  and  found  the  door  fastened,  they  pressed  against  it  with 
their  knees,  and  it  was  forced  open.  This  was  seen  from  a 
store  across  the  street.  The  lights  were  then  burning  in 
Schereschewsky's  storeroom. 

I  do  not  pretend  to  refer  to  all  the  evidence,  but  a  careful 
reading  of  it  impresses  the  mind  in  this  way:  Three  men,  the 
prisoner  and  two  others,  were  quite  drunk;  they  went  into  a 
store,  called  for  cider;  it  was  poured  out;  it  was  paid  for,  and 
they  drank  it;  they  went  away,  and  after  some  time  came 
back,  called  for  more  cider,  which  was  poured  out  to  them  in 
glasses  on  the  counter;  they  were  about  to  drink  it  when  the 
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pistol  of  one  of  them  was  discharged;  some  excitement  oc- 
curred, it  being  a  drunken  brawl;  they  went  out,  the  cider 
still  in  the  glasses  on  the  counter  for  them;  the  clerk  immedi- 
ately closed  the  door,  and  locked  it,  but  left  the  lights  burning 
brightly  in  the  store;  at  the  time,  the  stores  in  the  town  were 
lighted.  They  soon  came  back,  still  intoxicated;  saw  the 
lights  burning  in  the  store;  were  quite  anxious  to  get  the 
cider;  pushed  against  the  door;  the  side  that  was  bolted  at 
the  bottom  and  latched  at  the  top,  being  insecurely  fastened, 
was  pushed  open.  There  was  no  harm  done  to  the  door.  They 
went  into  the  store,  and  two  or  three  other  men  witnessed  them 
drink  the  cider,  and  that  was  all  they  took.  There  is  not  the 
slightest  proof  that  they  took  anything  else,  or  went  in  with 
intent  to  take  anything  else. 

The  first  instruction  for  the  state  instructs  the  jury,  in  sub- 
stance, that,  under  the  circumstances  we  have  set  forth,  if  the 
jury  believe  the  cider  was  not  paid  for,  and  the  prisoner  went 
back  and  took  it  ofif  the  counter  and  drank  it  without  the 
consent  of  L.  Schereschewsky,  then  such  taking  was  larceny. 
This  instruction  was  clearly  wrong.  It  ignores  the  fact,  which 
is  very  probable,  that  the  prisoner  honestly  believed  that  the 
cider  had  been  delivered  to  him,  and  it  was  his.  If  he  did  so 
believe,  then  the  intent  to  steal  was  wanting,  and  it  was  not 
larceny.  Besides,  it  appears  that  the  cider  was  taken  from  the 
counter  when  the  lights  in  the  store  were  burning,  and  in  the 
presence  of  several  others,  who  followed  the  prisoner  into 
the  store  after  the  door  had  been  pushed  open,  and  drank  in 
their  presence.  The  fact  that  it  was  so  taken  from  the  coun- 
ter under  the  circumstances,  and  openly  and  publicly  appro- 
priated to  the  use  of  the  prisoner,  furnishes  the  strongest 
evidence  of  the  bona  fide  claim  of  right  to  the  cider  so  taken: 
Causey  v.  State,  79  Ga.  564;  11  Am.  St.  Rep.  447.  In  Vaughn's 
Case,  10  Gratt.  764,  Judge  Moncure,  in  his  dissenting  opinion 
in  the  case,  said:  "That  property  is  taken  openly,  in  the  pres- 
ence of  the  owner,  affords  a  strong  presumption  that  it  was  not 
taken  feloniously.  This  presumption  may  be  repelled  by  evi- 
dence; but  strong  evidence  should  be  required  for  that  purpose 
when  the  property  taken  is  the  parties'  own  bond." 

The  other  instructions  given  for  the  state  propounded  the 
law  correctly,  and  are  to  the  effect,  if  the  prisoner  broke  and 
entered  the  storehouse  with  intent  to  commit  larceny,  he  is 
guilty  as  charged. 

The  court  gave  seven  instructions  at  the  instance  of  the 
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prisoner,  and  refused  seven.  The  first  instruction  refused 
and  the  eighth  asked  is  the  contrary  of  the  first  given  for  the 
state.  It,  we  think,  propounds  the  law  correctly,  and  tells 
the  jury,  reciting  the  main  facts,  if  they  believe  these  facts, 
and  if  they  believe  that  the  agent  of  Schereschewsky  poured 
out  the  cider  to  the  prisoner,  and  put  it  on  the  counter,  the 
usual  place  of  delivering  goods  sold,  and  he  went  in  and  drank 
it,  honestly  believing  it  was  his,  then  the  crime  of  burglary 
was  not  proven. 

The  ninth  instruction  is  in  these  words:  "The  jury  is  fur- 
ther instructed  that  if  they  are  satisfied,  from  the  evidence, 
that  the  prisoner  broke  and  entered  the  store  or  dwelling 
house  mentioned  in  the  indictment  at  the  time  therein  men- 
tioned, and  they  further  believe  at  the  time  he  so  broke  and 
entered  said  house  he  was  intoxicated  or  drunk,  such  intoxi- 
cation or  drunkenness  is  proper  to  be  considered  in  determin- 
ing the  intention  with  which  he  broke  and  entered  said  house; 
and  if  they  believe,  from  the  evidence,  that  he  was  then  so 
much  intoxicated  as  to  be  unable  to  understand  the  criminal- 
ity of  his  actions,  or  forming  a  criminal  intent,  then  the  jury 
should  find  for  that  reason  not  guilty  under  either  count  of 
the  indictment."  This  instruction  was  properly  refused. 
Drunkenness  is  no  excuse  for  crime;  and  it  can  only  be  con- 
sidered by  the  jury  in  one  instance,  and  that  is,  to  determine 
in  a  murder  case  whether  the  prisoner  could  have  deliberated 
and  premeditated,  and  thus  to  see  whether  he  was  guilty  of 
murder  in  the  first  or  second  degree:  State  v.  Robinson,  20  W. 
Va.  713;  43  Am.  Rep.  799;  Hopt  v.  People,  104  U.  S.  631. 

For  the  same  reason  the  fourteenth  instruction  asked  for  the 
prisoner  was  properly  refused.  The  tenth,  eleventh,  twelfth, 
and  thirteenth  instructions  asked,  being  substantially  the 
same  as  the  eighth,  which  we  have  considered,  were  correct, 
and  should  have  been  given  in  substance. 

We  have  disposed  of  the  instructions.  We  will  not  consider 
the  evidence  on  the  motion  for  a  new  trial,  as  the  case  will  be 
remanded  for  a  new  trial.  The  judgment  is  reversed,  the 
verdict  of  the  jury  set  aside,  and  the  case  remanded  for  a  new 
trial. 

Joinder  of  Offenses  in  an  Indictment.  —  The  law  as  to  two  or  mor© 
counts  in  one  indictment  is  the  subject  of  note  to  State  v.  Bell,  92  Am.  Dec. 
661-665;  State  v.  Nelson,  14  Rich.  169;  94  Am.  Dec.  130;  Sarah  v.  State,  28 
Miss.  267;  61  Am.  Dec.  544;  note  to  Ben  v.  State,  58  Am.  Dec.  238-250.  An 
indictment  is  not  bad  for  duplicity  because  it  contains  several  counts  charging 
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different  misdemeanors:  Alexander  v.  State,  27  Tex.  App.  533;  but  different 
parties  cannot  be  charged  in  the  same  indictment  with  different  and  distinct 
offenses:  State  v.  Hall,  97  N.  C.  474;  nor  can  counts  for  felonies  be  joined  in 
the  same  indictment  with  others  for  misdemeanors,  especially  where  tha 
offenses  are  of  different  characters:  Doyle  v.  State,  77  Ga.  513. 

Indictment.  —  An  indictment  for  even  a  felony  valid  in  all  other  particu- 
lars is  not  invalidated  by  a  failure  of  the  clerk  recording  it  to  copy  the  in- 
dorsement upon  it,  "a  true  bill,"  with  the  grand  jury  foreman's  signature 
thereto:  State  v.  Herron,  86  Tenn.  442;  for  the  indorsement  upon  the  back 
of  an  indictment  is  no  part  of  the  indictment  proper:  State  v.  Sheppard,  97 
N.  C.  401. 

Misconduct  of  Counsel  in  Argument  to  the  jury  will  cause  a  reversal 
when  appellant  was  prejudiced  thereby:  People  v.  Aikin,  66  Mich.  460;  11 
Am.  St.  Rep.  512,  and  note  531;  extended  note  to  McDonald  v.  People,  9  Id. 
559-569. 

Larceny  —  Intent.  —  To  constitute  larceny,  intent  to  steal  must  b« 
present:  State  v.  Warden,  94  Mo.  648;  and  if  property  is  taken  away  in 
broad  daylight,  without  concealment,  under  an  honest  belief  that  the  taker  is 
entitled  by  right  to  such  property,  the  jury  is  warranted  in  finding  that  the 
intent  to  steal  was  absent:  People  v.  Eastman,  77  Cal.  171;  Causer/  v.  State, 
79  Ga.  564;  11  Am.  St.  Rep.  447;  Black  v.  State,  83  Ala.  81;  3  Am.  St.  Rep. 
691. 

Criminal  Law  —  Drunkenness.  —  The  general  rule  is,  that  drunkenness 
is  no  defense  by  way  of  excuse  for  committing  crimes:  Flanigan  v.  People,  86 
N.  Y.  554;  40  Am.  Rep.  556,  and  extended  note  560-570. 
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Malicious  Annoyance  of  Neigubors  is  Restrainable  Nuisance  whin. 
—  When  acts  are  done  for  the  malicious  or  willful  purpose  of  annoying 
a  neighbor,  and  they  have  that  effect,  and  make  his  home  uncomfortable, 
the  doing  thereof  amounts  to  a  private  nuisance  which  a  court  of  equity 
will  restrain,  although  the  doing  thereof  might  not,  under  other  circum- 
stances, amount  to  a  nuisance. 

Court  of  Equity  is  Disinclined  to  Interfere  in  Mere  Domestic  Broils; 
and  where  trouble  arises  between  two  families  occupying  rooms  in  the 
same  house,  and  using  the  halls  and  stairways  in  common,  the  court  will 
not  restrain  one  of  them  from  committing  a  nuisance  against  the  other, 
unless  the  proof  of  the  existence  of  the  nuisance  is  clear  and  strong.  It 
will  not  interfere  if  it  appears  that  both  parties  are  in  fault. 

Bill  for  injunction.     The  opinion  states  the  case. 

Gibson  and  Michie,  for  the  appellants. 

Simms  and  Enslow,  for  the  appellees. 

Johnson,  President.     This  is  a  bill  of  injunction  to  restrain 
a  private  nuisance.     The  plaintiffs,  in  February,  1887,  pre- 


888  Medford  v.  Levy.  [W.  Virginia, 

Bented  their  bill  in  vacation  to  the  judge  of  the  circuit  court  of 
Cabell  County,  in  which  Thomas  Medford  alleges  that  he  is 
the  owner  in  fee  of  a  three-story  brick  and  stone  building  in 
the  city  of  Huntington;  that  the  lower  story  is  used  as  a 
business  room,  and  the  second  story  for  dwelling  purposes,  and 
the  third  has  not  been  used  for  any  special  purpose;  that  on 
or  about  the  first  day  of  November,  1885,  the  plaintiff,  who  had 
occupied  the  first  floor  with  a  stock  of  queen's-ware,  determined 
to  sell  or  rent  the  same;  that  on  the  20th  of  that  month  he 
rented  to  Joseph  Levy  the  store  and  three  rooms  on  the 
second  floor  for  a  dwelling  for  one  year,  with  the  privilege  of 
three  years;  that  said  Levy  has  been  occupying  the  second 
floor  of  said  building  since  1884;  that  there  is  a  front  and  rear 
stairway  leading  to  the  second  floor,  and  a  large  hall  at  the 
top  of  the  stairways;  that  himself  and  wife,  a  little  girl,  and 
a  house-girl  occupy  some  of  the  said  second-story  rooms,  and 
the  said  defendants  occupy  the  others,  the  stairs  and  hall  be- 
ing used  in  common;  that  the  front  room  on  the  east  side  is 
used  by  the  plaintiff  as  a  parlor,  and  three  rooms  adjoining  on 
the  same  side  are  used  by  them  as  bedrooms,  and  they  use 
a  building  in  the  rear  of  the  main  building  as  kitchen  and 
dining-room;  that  defendants  use  a  room  in  front  on  the  west 
side  of  the  building  as  a  parlor,  and  two  rooms,  one  in  the  rear 
on  the  west  side  as  a  bedroom,  and  the  other  rear  room  on  said 
floor  as  a  kitchen  and  dining-room,  which  last  rooms  were  con- 
structed with  two  sets  of  doors,  to  keep  offensive  smells  from 
the  kitchen  from  the  other  part  of  the  house,  and  that  there 
are  also  a  partition  and  door  across  the  hallway  for  the  same 
purpose;  that  when  said  doors  of  the  kitchen  and  hall  are 
kept  properly  closed,  no  offensive  smells  can  pass  from  the 
kitchen  on  the  second  floor  into  the  rooms  in  front,  but  all 
such  offensive  odors  pass  out  the  corridor  in  the  kitchen;  that 
plaintiff's  wife  had  been  a  great  sufferer  from  neuralgia,  is  in 
feeble  health,  and  very  nervous  and  excitable,  and  is  now  and 
almost  constantly  subject  to  severe  attacks  of  neuralgia,  and 
any  unusual  noise  or  confusion  produces  upon  her  severe  ner- 
vous attacks,  which  require  the  continual  care  and  attention  of 
the  doctor  to  alleviate  her  suffering;  that  during  the  past 
two  months  the  defendants  have  maliciously  and  willfully 
inaugurated  a  system  of  conduct  in  the  use  of  their  rooms  for 
the  avowed  purpose  and  object  of  driving  the  plaintiff  from 
the  rooms,  which  he  and  his  family  occupy,  and  make  living 
in  them  impossible;  and  the  defendants  threaten  to  continue 
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their  willful  and  malicious  annoyance,  and  make  the  living  in 
said  rooms  so  disagreeable  and  uncomfortable  that,  to  preserve 
their  health  and  comfort,  they  will  have  to  abandon  their 
dwelling-rooms  aforesaid,  unless  defendants  are  restrained 
from  continuing  their  malicious  and  oflfensive  conduct  and 
doings,  which  are  unnecessary  and  uncalled  for  in  domestic 
life. 

The  bill  then  proceeds  to  specify  the  offensive  conduct, 
among  them  impolite  hailing  of  Mrs.  Medford  by  Mrs.  Levy, 
as  "Good  by,  Sal!"  "Hello,  Sal!"  "Chestnut!"  and  like  say- 
ings; that  such  remarks  are  made  and  persisted  in  for  the 
purpose  of  annoying,  exciting,  and  maligning  the  wife  of 
plaintiff,  and  without  any  provocation  on  the  part  of  Mrs. 
Medford,  and  that  she  is  thereby  annoj^ed  and  excited  to  such 
an  extent  as  to  interfere  with  their  enjoyment  of  their  rooms; 
that  defendants,  while  their  meals  are  being  prepared,  instead 
of  keeping  the  doors  closed,  and  allowing  the  kitchen  odors  to 
escape  into  the  outside  air, —  an  arrangement  which  is  amply 
provided  for  in  the  construction  of  the  house, —  throw  open 
the  doors  leading  from  the  kitchen  to  the  hall,  thus  filling  the 
whole  house  with  objectionable  odors,  owing  to  the  frequent 
cooking  of  cabbage,  onions,  and  other  things,  the  odor  of  which 
is  particularly  nauseating  to  the  wife  of  plaintiff  in  her  pres- 
ent enfeebled  and  excited  condition,  and  has  the  effect  of 
making  her  sick,  and  rendering  her  said  rooms  unfit  for  the 
reception  of  company,  and  in  many  other  ways  interfering 
with  her  free  and  perfect  enjoyment  of  her  said  rooms,  and 
that  the  said  defendants,  although  knowing  that  this  can  be 
avoided,  persist  in  these  things  for  the  purpose  of  annoying 
plaintiff  and  his  wife;  that  said  defendants  are  in  the  habit 
of  throwing  old  boots  and  shoes  and  socks  and  other  objection- 
able things  into  the  yard,  sweeping  dirt  out  of  the  rooms  which 
defendants  occupy  into  the  halls  and  stairways,  and  allowing 
it  to  remain  there  a  long  time,  cleaning  shoes,  shaking  clothes, 
carpets,  and  rugs  in  the  hall,  thereby  filling  it  with  dust,  and 
the  fioors  with  dirt,  which  they  do  not  sweep  up  and  carry 
away,  but  allow  to  remain,  thereby  adding  to  the  dirt  already 
accumulated;  that  all  these  things  are  very  disagreeable,  an- 
noying, and  insufferable  to  your  said  plaintiff,  and  especially 
to  his  wife,  whose  habits  are  those  of  a  neat  and  tidy  house- 
wife, and  that  they  are  a  matter  of  great  embarrassment  to 
her  in  the  presence  of  visitors;  disagreeable  smells  make 
plaintiff's  wife  nervous,  bring  on  attacks  of  neuralgia,  and 


890  Medford  v.  Levy.  [W.  Virginia, 

thereby  affect  her  health,  and  thereby  destroy  the  peace  and 
comfort  of  plaintiff's  home;  that  all  these  acts  are  wholly  un- 
necessary on  the  part  of  the  defendants,  but  that  they  persist 
in  them  on  account  of  their  untidy  habits,  of  which  plaintiff 
and  his  wife  were  both  ignorant  before  renting  the  property  to 
said  Levy,  and  also  for  the  purpose  of  annoying  plaintiff  and 
his  wife,  of  making  their  rooms  as  uncomfortable  as  possible, 
and  of  causing  them  finally  to  vacate  the  rooms,  which  they 
will  be  compelled  to  do,  unless  the  defendants  are  restrained; 
that  instead  of  passing  through  the  halls  quietly,  and  not 
making  any  more  noise  than  necessary,  the  defendants  engage 
in  loud  talking,  singing  and  whistling,  stamping  and  dancing, 
in  the  halls  and  rooms;  that  they  make  excessive  and  un- 
necessary noise  with  coal-buckets  and  by  slamming  doors; 
that  these  noises  are  not  made  from  any  necessity,  or  even 
thoughtlessly,  but  for  the  express  purpose  of  exciting,  annoy- 
ing, and  vexing  and  reviling  the  plaintiff  and  wife,  and  owing 
to  her  nervous  organization  and  feeble  health,  they  do  annoy, 
excite,  and  vex  plaintiff's  wife,  and  at  times  completely  pros- 
trate her  with  nervous  attacks,  and  impair  her  peace  of  mind, 
and  completely  unfit  her  for  her  duties,  and  interfere  with 
plaintiff's  enjoyment  of  domestic  life;  that  they  have  thrown 
dirty  water  out  of  the  windows,  purposely  spilled  water  on  the 
stairs,  and  left  it  there,  annoying  the  plaintiff  and  his  wife, 
and  damaging  his  property;  that  they  are  in  the  habit  of  leav- 
ing doors  open  when  they  ought  to  be  closed,  and  closing  them 
when  they  ought  to  be  open,  wiping  their  feet  on  the  news- 
paper of  plaintiff  left  at  the  door,  sweeping  dirt  under  doors, 
and  throwing  it  through  transoms  over  which  they  have  no 
control,  and  thereby  excessively  annoying  and  irritating  plain- 
tiff and  his  wife,  and  seriously  interfering  with  their  happiness, 
and  the  perfect  enjoyment  and  comfort  of  their  home.  The 
prayer  of  the  bill  is,  that  defendants,  etc.,  be  enjoined  "  from 
doing  the  acts  above  mentioned  and  enumerated,  or  any  one 
or  more  of  them,  or  from  doing  anything  else  done  for  the  pur- 
pose of  annoying,  exasperating,  or  reviling  your  said  com- 
plainants, or  either  of  them,  or  in  any  other  manner  calculated 
to  disturb  them  in  the  full  and  perfect  and  quiet  enjoyment 
and  comfort  of  their  said  home,"  etc. 

The  injunction  was  granted  in  vacation,  and  was  as  follows: 
"  An  injunction  is  granted  the  complainants  against  Joseph 
Levy  and  C.  Levy,  his  wife,  as  prayed  for  in  the  within  bill, 
enjoining,  restraining,  and  inhibiting  the  said  Levys,  their  ser> 
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vants  or  agents,  from  making  loud,  boisterous,  and  unnecessary 
noises  in  the  use  of  the  rooms  and  halls  of  the  tenement  now 
occupied  by  them  on  the  same  floor  of  the  building  with  the 
complainants,  on  the  south  side  of  Third  Avenue,  between 
Ninth  and  Tenth  streets,  in  the  city  of  Huntington,  and  which 
building  is  No.  935  Third  Avenue;  and  from  using  scurrilous 
and  offensive  language  in  the  presence  or  hearing  of  the  female 
complainant,  intended  or  calculated  to  annoy,  disturb,  or  fret 
the  female  complainant;  and  from  leaving  open  the  hall-doors 
during  the  cooking  of  meals  in  the  kitchen;  and  from  leaving 
in  the  halls  and  stairways  sweepings,  dirt,  old  clothes,  or  other 
objectionable  matter,  calculated  to  offend  the  sight  or  smell  of 
the  complainants,  occupants;  and  from  generally  so  conduct- 
ing themselves  in  the  use  of  the  rooms  as  to  unnecessarily 
annoy  and  make  the  other  occupants  on  the  said  floor  uncom- 
fortable, as  complained  of  in  the  said  bill,  until  the  further 
order  of  the  court,"  etc. 

The  injunction  was  not  to  take  effect  until  bond  in  the  pen- 
alty of  two  hundred  dollars  was  given.  The  bond  was  given 
as  required.  On  the  twenty-eighth  day  of  March,  1887,  the 
defendants  appeared  and  demurred  to  the  bill  for  want  of 
equity.  The  complainants  joined  in  the  demurrer,  and  it  was 
set  down  for  argument.  The  defendants  answered,  denying 
the  allegations  and  charges  of  the  bill.  A  great  number  of 
depositions  were  taken  on  both  sides,  and  on  the  tenth  day  of 
January,  1888,  the  cause  was  heard  on  the  bill,  answer,  repli- 
cation, and  depositions,  and  the  court  perpetuated  the  injunc- 
tion, with  costs.    From  this  decree  the  defendants  appealed. 

The  first  error  assigned  is,  that  the  court  did  not  act  on  the 
demurrer;  second,  that  the  court  erred  in  not  sustaining  the 
demurrer  to  the  bill;  and  third,  that  the  court  erred  in  per- 
petuating the  injunction. 

The  court  did  act  on  the  demurrer  by  its  final  decree,  be- 
cause it  held  the  bill  sufiicient,  and  necessarily  overruled  the 
demurrer.  Ought  the  demurrer  to  have  been  sustained?  It 
is  charged  in  the  bill  "  that  the  defendants  have  willfully  and 
maliciously  inaugurated  a  system  of  conduct  in  the  use  of 
their  rooms  ....  for  the  avowed  purpose  and  object  of  driv- 
ing the  complainants  from  their  rooms,  and  make  the  use 
thereof  impossible,"  and  threaten  to  continue  the  same. 
The  bill  then  proceeds  to  set  forth  the  grievances  of  com- 
plainants. 

The  current  of  the  authorities  seems  to  be,  that  if  any  one 
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does  a  lawful  act  on  his  own  property,  the  motive  for  the  act 
is  in  law  a  matter  of  indifference:  Frazier  v.  Brown,  12  Ohio 
St.  294;  Walker  v.  Cronin,  107  Mass.  564;  Panton  v.  Holland, 
17  Johns.  91;  8  Am.  Dec.  369;  Mahan  v.  Brown,  13  Wend.  261; 
28  Am.  Dec.  461;  Phelps  v.  Nowlen,  72  N.  Y.  39;  28  Am.  Rep. 
93;  Chatfield  v.  Wilson,  28  Vt.  49. 

In  Garrington  v.  Taylor,  11  East,  571,  it  was  held  that  firing 
at  wild  fowl,  to  kill  and  make  profit  of  them,  by  one  who  was 
at  the  time  in  a  boat  on  a  public  river  or  open  creek,  where  the 
tide  ebbs  and  flows,  so  near  to  the  ancient  decoy  on  the  shore 
(about  two  hundred  yards)  as  to  make  the  birds  there  take 
flight,  the  defendent  having  before  fired  at  a  greater  distance 
from  the  decoy,  which  brought  out  some  of  the  birds  from 
thence,  though  he  did  not  fire  into  the  decoy-pond,  is  evidence 
of  a  willful  disturbance  of  and  of  damage  to  the  decoy  for 
which  an  action  on  the  case  is  maintainable  by  the  owner. 

In  Greenleaf  v.  Francis,  18  Pick.  117,  it  was  held  that  in  the 
presence  of  all  rights  acquired  by  grant  or  adverse  use  for 
twenty  years  the  owner  of  land  may  dig  a  well  on  any  part 
thereof,  notwithstanding  he  thereby  diminishes  the  water  in 
his  neighbor's  well,  unless  in  so  doing  he  is  actuated  by  a  mere 
malicious  intent  to  deprive  his  neighbor  of  water. 

In  Trustees  v.  Youmans,  50  Barb.  316,  it  was  held  that  no 
action  will  lie  for  injuries  caused  by  cutting  off  subterranean 
waters  percolating  the  soil  or  running  through  unknown  chan- 
nels, and  wdthout  a  distinct  or  defined  course;  but  it  was 
further  held  that  an  exception  exists  in  case  of  an  injury 
done  by  cutting  ofl"  such  waters  with  malice;  that  no  person 
can  wantonly  and  maliciously  cut  ofi"  on  his  own  land  the 
underground  supply  of  a  neighbor's  spring  or  well  without 
any  purpose  of  usefulness  to  himself.  To  the  same  efTect  is 
Haldeman  v.  Bruckhart,  45  Pa.  St.  514;  84  Am.  Dec.  511; 
Wheatley  v.  Baugh,  25  Pa.  St.  528;  64  Am.  Dec.  721. 

In  the  well-considered  case  of  Chesley  v.  King,  74  Me.  164> 
it  was  held  that  if  an  owner  of  ground  should  dig  a  well 
thereon  for  the  sole  purpose  of  inflicting  damage  upon  a  party 
who  had  rights  in  a  spring,  he  would  be  liable  in  damages. 
The  court  in  that  case  said:  "  In  view  of  the  numerous  cases 
where  the  commission  of  a  lawful  act  does  become  actionable 
by  the  mere  carelessness  of  him  who  does  it,  when  it  results  in 
damage  to  innocent  parties,  it  sounds  strangely  to  say  that 
its  commission  for  the  sole  purpose  of  inflicting  damage  upon 
another,  and  without  any  design  to  secure  a  benefit  to  its  doer 
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or  others,  is  not  actionable  when  the  damage  intended  is 
thereby  actually  caused.  We  rather  incline  to  the  view  that 
there  may  be  cases  where  an  act,  otherwise  lawful,  when  thus 
done,  may  combine  the  necessary  elements  of  an  actual  or 
legal  damage  to  the  plaintiflF,  and  a  wrongful  act  committed 
by  the  defendant,  or  in  other  words,  may  be  an  invasion  of 
the  legal  rights  of  another,  accompanied  by  damages.  One  of 
the  legal  rights  of  every  one,  in  a  civilized  community,  would 
seem  to  be  security  in  the  possession  of  his  property  and  priv- 
ileges against  purely  wanton  and  needless  attacks  from  those 
whose  hostility  he  may  have  in  some  w^ay  incurred." 

Every  family  possesses  under  the  law  the  legal  right  to 
security  in  its  home;  to  have  peace,  quiet,  and  comfort  against 
purely  wanton  and  needless  attacks  from  those  whose  hostil- 
ity they  may  have  in  some  way  incurred.  Other  families, 
even  those  whose  hostility  they  may  have  incurred,  have  also 
the  right  to  the  privileges  of  a  home,  the  right  to  talk,  even 
loudly,  and  to  sing  loudly  and  dance;  to  open  and  shut  doors; 
and  it  may  be  that  they  would  not  always  be  expected  to  use 
great  care  in  the  manner  of  opening  and  closing  doors;  to 
cook  their  food,  and  for  their  comfort  to  even  keep  the  door  of 
the  kitcben  open  while  the  food  was  being  cooked  and  pre- 
pared for  the  table;  but  they  have  no  right  wantonly  and 
needlessly  to  do  any  or  all  these  things  in  an  unusual  manner 
for  the  mere  purpose  of  annoying  and  rendering  uncomfortable 
their  neighbors;  and  while,  under  other  circumstances,  the 
doing  of  these  things  in  the  manner  indicated  would  not 
amount  to  a  private  nuisance,  yet  when  they  are  done  for  the 
malicious  or  willful  purpose  of  annoying  a  neighbor,  and  they 
have  such  an  effect,  and  makes  the  neighbor's  home  uncom- 
fortable, the  doing  amounts  to  a  nuisance. 

While  there  are  some  things  alleged  in  the  bill,  as  sweeping 
the  dirt  into  the  hall  and  talking  offensively,  which  would  not 
amount  to  a  nuisance,  yet  the  charge  that,  for  the  mere  willful 
and  malicious  purpose  of  annoying  and  making  uncomfortable 
the  plaintiffs,  they,  by  loud  talking,  singing  and  dancing,  and 
permitting  offensive  odors  to  escape  from  the  kitchen  through 
doors  left  open  for  the  purpose,  did  render  the  home  of  the 
plaintiff  materially  uncomfortable,  presents  a  proper  case  for 
the  interposition  of  a  court  of  equity.     The  bill  was  sufficient. 

Was  the  decree  proper  under  the  pleadings  and  proof? 
The  case  presented  here  is  happily  of  rare  occurrence.  No 
case  like  it  has  been  cited  in  the  argument  of  counsel.     It  ia 
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the  first  case  I  have  ever  seen  where  there  was  trouble  between 
two  private  families  originating  between  the  mothers  respect- 
ively, and  a  court  of  equity  asked  to  interfere  with  its  strong 
arm  to  protect  one  against  the  other.  It  is  to  be  hoped  no 
such  case  will  again  occur;  and  while,  as  we  have  held,  the 
bill  presents  a  case  of  which  the  court  under  the  established 
principles  of  equity  must  take  cognizance,  yet  it  would  not 
perpetuate  the  injunction  unless  the  proof  was  clear  and  strong. 
The  court  will  discourage,  as  far  as  it  can,  a  resort  to  its  power 
for  the  purpose  of  interfering  in  mere  domestic  broils.  We 
do  not  wish  the  idea  to  obtain  that  if  there  is  a  quarrel  be- 
tween two  women,  and  both  become  excited  and  nervous,  and 
things  are  done  and  said  which  are  unseemly,  and  their  do- 
mestic peace  and  happiness  is  thus  destroyed,  either  can  with 
ease  and  dispatch  prevail  upon  a  court  of  equity,  which  is 
busy  over  more  weighty  matters,  to  interfere  and  preserve  the 
peace  and  quiet  of  the  honi«s  of  either. 

The  proof  here  shows  that  these  two  women  had  for  ten 
months  lived  together,  using  the  same  stairs  and  hall  without 
trouble,  when  one  wanted  to  exchange  kitchens  with  the 
other,  which  was  declined.  Then  the  trouble  commenced, 
and  was  endured  for  about  two  months,  when  the  bill  was 
filed,  and  the  injunction  obtained.  The  plaintiffs  were  both 
examined  in  their  own  behalf,  together  with  a  Miss  Worten 
and  a  Miss  Roberts,  girls  who  had  lived  with  them,  and  these 
give  evidence  which  substantially  sustains  the  allegations  of 
the  bill,  and  a  Mr.  McDowell,  who  testified  to  loud  singing  in 
the  hall,  and  the  doors  shut  hard;  could  smell  onions  cook- 
ing, and  the  smell  was  disagreeable.  He  was  there  on  two 
occasions.  Drs.  Aldrich,  Mayo,  and  Bufiington,  who  attended 
Mrs.  Medford  at  diflferent  times,  were  also  examined.  Dr. 
Aldrich  was  called  in  but  once.  Found  her  nervous,  and  in 
mental  distress.  Did  not  know  the  cause.  Dr.  Mayo  saw 
her  once.  Found  her  in  considerable  excitement,  and  she 
had  a  severe  headache.  Did  not  know  the  cause.  Dr.  Buf- 
fington  went  to  see  her  twice.  Found  her  in  a  very  nervous 
state.  Is  subject  to  shortness  of  breath  and  palpitation  of  the 
heart.  Not  one  of  these  physicians  was  asked  as  to  noises 
and  odors  in  the  house.  A  Miss  Via  also  testified  she  heard 
some  loud  singing  by  Mrs.  Levy.  Mrs.  Levy  was  in  her  own 
kitchen  while  singing.  Mrs.  Burdick,  the  only  other  witness 
for  plaintiffs,  testified  to  being  at  Mrs.  Medford's  on  one  occa- 
Bion,  and  there  was  a  very  offensive  odor  in  the  hall.     Said 
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she  could  not  tell  what  it  smelled  like,  hut  thought  it  was 
caused  by  the  cooking  of  kraut.  On  cross-examination, 
Mrs.  Medford  and  Mr.  Medford  both  admit  they  said  noth- 
ing to  the  Levys  about  their  annoying  them  by  the  noise  or 
odors. 

Mrs.  Levy,  in  her  deposition,  says  that  she  said  to  Mrs. 
Medford  before  they  went  there:  "Mrs.  Medford,  consider 
what  you  are  doing  when  you  give  up  your  kitchen.  Remem- 
ber you  are  giving  up  your  best  and  most  useful  room,  and 
don't  repent  of  it  when  it  is  too  late."  She  further  said  that, 
in  December,  Mrs.  Medford  came  to  her  and  said:  "Mrs. 
Levy,  how  would  you  like  to  have  the  rooms  downstairs?'' 
(A  small  frame  building  in  the  yard,  which  they  were  using 
as  dining-room  and  kitchen.)  "  I  asked  her  what  she  meant. 
She  said:  'If  you  will  give  me  your  kitchen,  I  will  give  you 
the  two  rooms  downstairs.'"  Mrs.  Levy  says  she  afterwards 
informed  her  Mr.  Levy  was  not  willing  to  make  the  change. 
At  this  she  became  very  angry,  and  said  it  was  very  incon- 
venient the  way  she  was  situated,  and  if  she  had  the  room 
she  could  dispense  with  a  girl,  and  do  her  own  work.  The 
evidence  for  the  defense  shows  that,  after  the  disagreement 
about  the  kitchen,  the  trouble  grew  worse,  until  it  culminated 
in  an  encounter  between  the  two  women.  The  Levys,  in  their 
depositions,  say  Mrs.  Medford  swept  dirt  into  the  hall,  and 
slammed  doors;  that  they  cooked  as  other  people,  and  ate 
what  other  people  ate;  that  Mrs.  Medford  cooked  upstairs, 
with  the  door  open;  that  it  was  of  no  avail  to  close  the  kitchen 
door,  for  the  transom  was  broken,  and  could  not  be  shut. 
They  are  corroborated  by  Miss  Lavine. 

Dr.  Mayo  says  he  was  called  to  see  Mrs.  Levy,  and  found  her 
Buffering  from  nervous  prostration.  The  women  had  much 
trouble  about  who  should  clean  the  halls,  etc. 

John  Ran  says  he  is  a  barber,  and  lives  next  door  to  the 
Medfords.  Said  he  heard  a  little  singing,  but  it  was  not  loud 
and  boisterous. 

Dr.  Buffington,  who  was  also  sworn  for  plaintiffs,  says,  at 
the  time  he  visited  Mrs.  Medford,  he  heard  no  unusual  noises 
coming  from  Levy's  apartments,  such  as  loud  singing,  whis- 
tling, dancing,  stamping,  or  slamming  doors,  as  he  recollects; 
that  he  has  no  recollection  of  smelling  any  bad  odors. 

A.  M,  Thomas  was  a  hotel-keeper  within  thirty  feet  of  the 
Medfords.  Said  he  had  heard  no  unusual  noises  coming  from 
the  apartment  of  the  Levys,  such  as  loud  singing,  dancing, 
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stamping,  or  slamming  of  doors;  and  that  none  of  his  guests 
had  ever  complained  to  him  of  such  noises. 

W.  A.  Gibson  said  he  did  business  within  twenty  feet  of 
the  Levys,  and  that  he  could  recall  no  unusual  noises  coming 
from  their  apartments. 

I  have  referred  to  this  much  of  the  evidence  to  show  the 
character  of  this  unseemly  controversy.  There  is  an  old 
maxim  that  he  who  comes  into  a  court  of  equity  must  come 
with  clean  hands.  Therefore,  when  there  appears  to  be  an 
unfortunate  quarrel  between  two  women  which  involves  the 
families  of  each,  and  both  are  in  fault,  a  court  of  equity  will 
not  interfere  to  protect  one  against  the  other,  and  enjoin  as  a 
nuisance  what  one  does  against  the  other.  The  decree  of  the 
circuit  court  is  reversed,  with  costs,  and  the  injunction  is  dis- 
solved, and  the  bill  dismissed. 


Nuisances.  —  Whether  or  not  an  encroachment  upon  a  right,  public  oi 
private,  is  a  nuisance,  is  a  question  of  fact  which  the  jury  must  determine: 
People  V,  Park  etc.  R.  R.  Co.,  76  Cal.  156.  Persons  may  act  upon  their  own 
premises  and  use  their  own  property  as  they  see  fit  for  their  own  comfort 
and  convenience,  but  they  must  act  in  a  legitimate  manner,  and  are  limited 
to  a  proper  and  lawful  use  even  of  their  own  property:  TruJock  v.  Merle.,  72 
Iowa,  510;  for.  Sic  utere  tuo  ut  alienum  nan  Icedas:  Carson  v.  Godley,  26  Pa. 
St.  Ill;  67  Am.  Dec.  404.  So  where  a  man's  privy-vault  was  within  six 
inches  of  the  cellar  wall  of  his  neighbor's  store,  and  the  filth  therefrom  per- 
colated through,  the  nuisance  was  one  which  should  be  prevented:  Perrine  v. 
Taylor,  43  N.  J.  Eq.  128. 

Nuisances.  —  A  street-railway  may  infringe  upon  the  rights  of  a  rival 
street-railway  to  such  an  extent  that  an  injunction  will  issue  to  enjoin  the 
interference:  Fort  Worth  etc.  R'y  Co.  v.  Queen  City  etc.  R'y  Co.,  71  Tex.  165. 

Disturbing  a  Public  Church  Gathering  by  singing,  when  the  singer, 
not  intending  to  disturb,  was  merely  taking  a  part  in  the  song  service,  is  not 
a  nuisance:  State  v.  Linkhaw,  69  N.  C.  214;  12  Am.  Rep.  645. 
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131  West  Virginia,  790.J 

Change  or  Domicile,  What  Constitutes.  —  Where  a  person  entirely 
abandons  his  former  domicile  in  one  state,  with  no  intention  of  re- 
turning thereto,  but  with  the  intention  of  making  his  home  at  a  fixed 
place  in  another  state,  the  latter  state  becomes  his  domicile,  notwith- 
standing the  fact  that  upon  reaching  his  intended  home  he  immediately 
goes  with  his  family  to  visit  a  neighbor  in  the  former  state,  where  h« 
sickens  and  dies  without  ever  returning  to  live  at  his  new  home. 

Law  of  Decedent's  Domicile  Governs  Distribution  or  Hi3  Pkrsonai. 
Estate,  although  he  die  in  another  state. 
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Suit  to  set  aside  a  decree  of  distribution.  The  opinion 
states  the  case. 

P.  H.  Keck  and  J.  M.  Hagans,  for  the  appellants. 

Berkshire,  Sturgiss,  and  Baker,  and  A.  F.  Haymond,  for  the 
appellees. 

Snyder,  J.  This  is  a  suit,  brought  December,  1886,  in  the 
circuit  court  of  Monongalia  County,  by  William  L.  White  and 
others  against  Erarod  Tennant,  administrator  of  Michael 
White,  deceased,  and  Lucinda  White,  the  widow  of  said 
Michael  White,  to  set  aside  the  settlement  and  distribution 
made  by  the  administrator  of  the  personal  estate  of  said  dece- 
dent, and  to  have  the  same  settled  and  distributed  according 
to  the  laws  of  the  state  of  Pennsylvania,  which  state,  it  is 
claimed,  was  the  domicile  of  said  decedent  at  the  time  of  his 
death.  The  plaintiffs  are  the  brothers  and  sisters  of  the  de- 
cedent, who  died  in  this  state  intestate.  On  October  28,  1887, 
the  court  entered  a  decree  dismissing  the  plaintiffs'  bill,  and 
they  have  appealed. 

The  sole  question  presented  for  our  determination  is,  whether 
the  said  Michael  White,  at  the  time  of  his  death,  in  May,  1885, 
had  his  legal  domicile  in  this  state  or  in  the  state  of  Pennsyl- 
vania. It  is  admitted  to  be  the  settled  law  that  the  law  of 
the  state  in  which  the  decedent  had  his  domicile  at  the  time 
of  his  death  will  control  the  succession  and  distribution  of  his 
'  personal  estate.  Before  referring  to  the  facts  proved  in  this 
cause,  we  shall  endeavor  to  determine  what  in  law  is  meant 
by  "domicile." 

Dr.  Wharton  says:  "  'Domicile'  is  a  residence  acquired  as 
a  final  abode.  To  constitute  it  there  must  be,  —  1.  Residence, 
actual  or  inchoate;  2.  The  non-existence  of  any  intention  to 
make  a  domicile  elsewhere  ":  Wharton's  Conflict  of  Laws, 
sec.  21.  "  '  Domicile  '  is  that  place  or  country  either,  —  1.  In 
which  a  person  in  fact  resides  with  an  intention  of  residence, 
—  animus  manendi;  or  2,  In  which,  having  so  resided,  he  con- 
tinues actually  to  reside,  though  no  longer  retaining  the  inten- 
tion of  residence,  —  animus  manendi;  or  3.  With  regard  to 
which,  having  so  resided  there,  he  retains  the  intention  of  resi- 
dence,—  animus  manendi,  —  though  he  in  fact  no  longer  re- 
sides there  ":  Dicey  on  Domicile,  44.  Two  things  must  concur 
to  establish  domicile,  —  the  fact  of  residence,  and  the  inten- 
tion of  remaining.  These  two  must  exist,  or  must  have 
existed,  in  combination.      There  must  have  been  an  actual 
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residence.    The  character  of  the  residence  is  of  no  importance; 
and  if  domicile  has  once  existed,  mere  temporary  absence  will 
not  destroy  it,  however  long  continued:   Munro  v.  Munro,  7 
Clark  &  F.  842.     The  original  domicile  continues  until  it  ia 
fairly  changed  for  another.     It  is  a  legal  maxim  that  every 
person  must  have  a  domicile  somewhere;  and  he  can  have  but 
one  at  a  time  for  the  same  purpose.     From  this  it  follows  that 
one  cannot  be  lost  or  extinguished  until  another  is  acquired: 
Baird  v.  Byrne,  3  Wall.  Jr.  1.     When  one  domicile  is  defi- 
nitely abandoned,  and  a  new  one  selected  and  entered  upon, 
length  of  time  is  not  important;  one  day  will  be  sufficient, 
provided  the  animus  exists.     Even  when  the  point  of  desti- 
nation is  not  reached,  domicile  may  shift  in  itinere,  if  the 
abandonment  of  the  old  domicile  and  the  setting  out  for  the 
new  are  plainly  shown:   Munroe  v.  Douglass,  5  Madd.  405. 
Thus  a  constructive  residence  seems  to  be  sufficient  to  give 
domicile,  though  an  actual  residence  may  not  have  begun: 
Wharton's  Conflict  of  Laws,  sec.  58.     A  change  of  domicile 
does  not  depend  so  much  upon  the  intention  to  remain  in  the 
new  place  for  a  definite  or  indefinite  period  as  upon  its  being 
without  an  intention  to  return.     An  intention  to  return,  how- 
ever, at  a  remote  or  indefinite  period  to  the  former  place  of 
actual  residence  will  not  control,  if  the  other  facts  which  con- 
stitute domicile  all  give  the  new  residence  the  character  of  a 
permanent  home  or  place  of  abode.     The  intention  and  actual 
fact  of  residence  must  concur,  where  such  residence  is  not  in 
its  nature  temporary:  Hallet  v.  Bassett,  100  Mass.  170,  171; 
Long  v.  Ryan,  30  Gratt.  718.     In  Bradley  v.  Lowery,  1  Speera 
Eq.  1,  it  is  held  that  "change  of  domicile  is  consummated  when 
one  leaves  the  state  where  he  has  hitherto  resided,  avowing  his 
intention  not  to  return,  and  enters  another  state  intending  to 
permanently  settle  there."    A  domicile  once  acquired  remains 
until  a  new  one  is  acquired  elsewhere  facto  et  animo:  Story's 
Conflict  of  Laws,  sec.  47;  Hart  v.  Lindsey,  17  N.  H.  235;  43 
Am.  Dec.  597.    Where  a  person  removes  from  one  state  to  an- 
other, and  establishes  a  fixed  residence  in  the  latter,  it  will 
become  his  domicile,  although  there  may  be  a  floating  inten- 
tion to  return  to  his  former  place  of  abode  at  some  future 
period:  Ringgold  v.  Barley,  5  Md.  186;  59  Am.  Dec.  107.     "If 
a  man,  intending  to  remove  with  his  family,  visits  the  place 
of  removal  beforehand  to  make  arrangements,  or  even  sleeps 
there   occasionally  for   convenience,  and    then   transfers    his 
family,  the  change  of  domicile  takes  effect  from  the  time  of 


Dec.  1888.]  White  v.  Tennant.  899 

removing  with  the  family;  but  if  he  has  definitely  changed 
his  residence,  and  taken  up  his  abode  permanently  in  a  new 
place,  the  fact  that  his  family  remains  behind  until  he  can 
remove  them  conveniently,  and  that  he  visits  them  occasion- 
ally, will  not  prevent  the  new  place  being  his  domicile  ":  Guier 
v.  0' Daniel,  Am.  Lead.  Gas.  (753),  903;  Cambridge  v.  Charles- 
town,  13  Mass.  501. 

The  material  facts  in  the  case  at  bar  are  as  follows:  Joseph 
S.  White,  the  father  of  the  plaintiffs  and  Michael  White,  died 
intestate  in  Monongalia  County,  seised  of  a  tract  of  about  240 
acres  of  land,  of  which  about  40  acres  lay  in  Greene  County, 
Pennsylvania,  the  whole  constituting  but  one  tract  or  farm. 
The  mansion-house  in  which  the  father  resided  was  located 
on  the  West  Virginia  side  of  the  farm,  and  there  was  also  a 
dwelling-house,  generally  occupied  by  tenants,  on  the  Penn- 
sylvania part  of  the  farm.  After  the  death  of  the  father,  his 
widow  and  the  plaintiffs  remained  together  and  occupied  the 
home  farm,  residing  in  the  mansion-house  in  West  Virginia. 
Michael  White,  several  years  before  his  death,  married  the 
defendant  Lucinda  White,  a  daughter  of  the  defendant  Era- 
rod  Tennant,  and  about  that  time  purchased  a  farm  on  Day's 
Run,  in  Monongalia  County,  some  fifteen  miles  from  the  home 
place,  to  which  he  moved,  and  at  which  he  and  his  wife  re- 
sided. It  is  conceded  that  Michael  was  born  and  had  his 
domicile  in  West  Virginia  all  his  life,  until  about  April  1, 
1885. 

In  the  winter  of  1884-85,  Michael  sold  his  Day's  Run  farm, 
and  then  rented  or  made  an  arrangement  with  his  mother 
and  brothers  and  sisters,  the  plaintiffs,  to  occupy  the  forty 
acres  of  the  home  farm,  in  which  he  still  had  an  undivided 
interest,  and  to  live  in  the  house  on  said  forty  acres  in  Greene 
County,  Pennsylvania.  He  was  to  give  to  the  purchaser  the 
possession  of  his  Day's  Run  farm  on  April  1,  1885,  and  to 
have  possession  of  the  Pennsylvania  house  and  forty  acres  at 
the  same  time.  In  March,  1885,  he  moved  part  of  his  house- 
hold goods  into  the  Pennsylvania  house,  and  put  them  into 
one  of  the  rooms  by  permission  of  the  tenant,  who  then  occu- 
pied it,  and  who  did  not  vacate  it  until  between  the  middle 
and  last  of  March,  1885.  About  the  same  time  he  mo\  ;d  an 
organ  and  some  grain  to  the  old  homestead,  until  he  could  get 
possession  of  the  Pennsylvania  house. 

On  the  morning  of  April  2,  1885,  he  finally  left  the  Day's 
Run  house  with  the  remainder  of  his  goods  and  his  w.re,  he 
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having  no  children,  with  the  declared  intent  and  purpose  of 
making  the  Pennsylvania  house  his  home  that  evening.  He, 
with  his  team,  wife,  and  goods,  and  live-stock,  passed  into  the 
state  of  Pennsylvania  several  miles  before  he  reached  said 
house,  and  continued  in  said  state  thence  to  said  Pennsyl- 
vania house,  where  they  arrived  that  evening  about  sundown, 
and  then  and  there  unloaded  their  goods  and  put  them  in  the 
house,  setting  up  one  bed,  and  turning  the  fowls  and  other 
live-stock  loose  at  the  house. 

The  said  house  had  been  vacated  for  several  days.  It  was 
a  damp,  cool  day,  and  the  house  was  found  to  be  damp  and 
uncomfortable.  The  wife  was  complaining  of  feeling  unwell, 
and  in  consequence  of  that  fact  and  the  uncomfortable  condi- 
tion of  the  house,  on  the  invitation  of  her  brother-in-law  and 
others  of  the  family,  who  then  resided  at  the  mansion-house, 
but  a  short  distance  therefrom,  the  said  Michael  and  his  wife 
went  to  the  mansion-house  in  West  Virginia  to  stay  all  night 
and  return  in  the  morning.  Before  leaving  the  Pennsylvania 
house,  the  wife  had  gotten  out  of  the  buggy  at  the  house,  and 
the  said  Michael,  after  putting  into  it  his  household  goods, 
locked  the  door,  and  took  the  key  with  him.  On  the  follow- 
ing morning,  the  wife  still  feeling  unwell,  and  the  brother, 
who  was  to  return  the  team  which  they  had  used  in  moving 
their  goods,  having  taken  sick,  the  wife,  after  going  to  the 
Pennsylvania  house  to  milk,  returned  to  the  mansion-house, 
and  Michael  took  the  team  back  to  Day's  Run. 

On  the  return  of  Michael  from  this  trip,  he  found  his  wife 
BO  sick  with  typhoid  fever  that  it  was  impossible  to  move  her, 
in  consequence  of  which  both  he  and  she  remained  at  the 
mansion-house,  —  she  because  she  was  unable  to  get  away,  and 
he  to  wait  on  her, — but  he  went  daily  over  to  the  Pennsyl- 
vania house  to  look  after  it,  and  to  feed  his  stock  there,  call- 
ing it  his  "  home."  In  ten  or  fifteen  days,  and  before  the  wife 
had  sufficiently  recovered  to  leave  her  bed,  Michael  was  at- 
tacked with  typhoid  fever,  and  about  ten  days  thereafter  died 
intestate  in  the  same  house.  The  wife  recovered,  and  the  de- 
fendant Emrod  Tennant,  her  father,  administered  on  the  estate 
of  Michael,  taking  out  letters  of  administration  in  Monongalia 
County,  West  Virginia.  The  administrator  settled  his  ac- 
counts before  a  commissioner  of  said  county,  and  distributed 
the  estate  according  to  the  laws  of  West  Virginia,  —  that  is, 
by  paying  over  to  the  widow  the  whole  personal  estate  remain- 
ing after  the  payment  of  the  debts  of  the  decedent.     It  is  ad- 
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mitted  that  if  the  distribution  had  been  according  to  the  laws 
of  the  state  of  Pennsylvania,  the  wife  would  have  been  enti- 
tled to  the  one  half  only  of  said  estate,  and  the  plaintiflFs 
would  have  been  entitled  to  the  other  half. 

As  the  law  of  the  state  in  which  the  decedent  had  his  domi- 
cile at  the  time  of  his  death  must  govern  the  distribution  of 
his  estate,  the  important  question  is,  where,  according  to  the 
foregoing  facts,  was  the  domicile  of  Michael  at  the  time  of  his 
death?  It  is  unquestionable  that  prior  to  the  second  day  of 
April,  1885,  his  domicile  was  and  had  been  in  the  state  of 
West  Virginia.  Did  he  on  that  day  or  at  any  subsequent  day 
change  his  domicile  to  the  state  of  Pennsylvania?  According 
to  the  authorities  hereinbefore  cited,  if  it  is  shown  that  a  per- 
son has  entirely  abandoned  his  former  domicile  in  one  state 
with  the  intention  of  making  his  home  at  a  fixed  place  in  an- 
other state,  with  no  intention  of  returning  to  his  former  domi- 
cile, and  then  establishes  a  residence  in  the  new  place  for  any 
period  of  time,  however  brief,  that  will  be  in  law  a  change  of 
domicile,  and  the  latter  will  remain  his  domicile  until  changed 
in  like  manner. 

The  facts  in  this  case  conclusively  prove  that  Michael 
White,  the  decedent,  abandoned  his  residence  in  West  Vir- 
ginia with  the  intention  and  purpose  not  only  of  not  return- 
ing to  it,  but  for  the  expressed  purpose  of  making  a  fixed 
place  in  the  state  of  Pennsylvania  his  home  for  an  in- 
definite time.  This  fact  is  shown  by  all  the  circumstances 
as  well  as  by  his  declarations  and  acts.  He  had  sold  his 
residence  in  West  Virginia,  and  surrendered  its  possession  to 
the  purchaser,  and  thereby  made  it  impossible  for  him  to 
return  to  it  and  make  it  his  home.  He  rented  a  dwelling  in 
Pennsylvania,  for  which  he  had  no  use  except  to  live  in  and 
make  it  his  home.  In  addition  to  all  this,  he  had  moved  a 
part  of  his  household  goods  into  this  house,  and  then,  on  the 
2d  of  April,  1885,  he  with  his  family  and  the  remainder  of  his 
goods  and  stock  finally  left  his  former  home  and  the  state  of 
West  Virginia,  and  moved  into  the  state  of  Pennsylvania  to 
his  house  in  that  state,  and  there  put  his  goods  in  the  house, 
and  turned  his  stock  loose  on  the  premises.  At  the  time  he 
left  his  former  home  on  that  morning,  and  while  he  was  on  the 
way  to  his  new  home,  his  declared  purpose  and  intention  were 
to  make  that  his  home  from  that  very  day,  and  to  occupy  it 
that  night.  He  arrived  in  Pennsylvania  and  at  his  new  home 
with  that  intention;  and  it  was  only  after  he  arrived  there,  and 
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for  reasons  not  before  known,  which  had  no  effect  to  change 
his  purpose  of  making  that  his  future  home,  that  he  failed  to 
remain  there  from  that  time.  There  was  no  change  in  his 
purpose,  except  that  after  he  arrived  at  his  new  home,  and  un- 
loaded and  left  his  property  there,  he  concluded,  on  account 
of  the  condition  of  the  house  and  the  illness  of  his  wife,  that 
it  would  be  better  to  go  with  his  wife  to  remain  one  night  with 
his  relatives  and  return  the  next  morning. 

When  he  left  his  former  home  without  any  intention  of  re- 
turning, and  in  pursuance  of  that  intention  did  in  fact  move 
with  his  family  and  effects  to  his  new  home,  with  the  inten- 
tion of  making  it  his  residence  for  an  indefinite  time,  it  is  my 
opinion  that  when  he  and  his  wife  arrived  at  his  new  home  it 
became  eo  instanti  his  domicile,  and  that  his  leaving  there 
under  the  circumstances  with  the  intention  of  returning  the 
next  day  did  not  change  the  fact.  The  concurrence  of  his  in- 
tention to  make  the  Pennsylvania  house  his  permanent  resi- 
dence, with  the  fact  that  he  had  actually  abandoned  his 
former  residence,  and  moved  to  and  put  his  goods  in  the  new 
one,  made  the  latter  his  domicile. 

According  to  the  authorities  hereinbefore  referred  to,  he 
must  of  necessity  have  had  a  domicile  somewhere.  If  he  did 
not  have  one  in  Pennsylvania,  where  did  he  have  one?  The 
fact  that  he  left  the  Pennsylvania  house,  after  he  had  moved 
to  it  with  his  family  and  goods,  to  spend  the  night,  did  not 
revive  his  domicile  at  his  former  residence  on  Day's  Run,  be- 
cause he  had  sold  that,  and  left  it  without  any  purpose  of  re- 
turning there.  By  going  from  his  new  home  to  the  house  of 
his  relatives  to  spend  the  night  he  certainly  did  not  make  the 
house  thus  visited  his  domicile;  therefore,  unless  the  Pennsyl- 
vania house  was,  on  the  evening  of  April  2,  1885,  his  domicile, 
he  was  in  the  anomalous  position  of  being  without  a  domicile 
anywhere,  which,  as  we  have  seen,  is  a  legal  impossibility; 
and  that  house  having  become  his  domicile,  there  is  nothing 
in  this  case  to  show  that  he  ever  did  in  fact  change  or  intend 
to  change  it,  or  to  establish  a  domicile  elsewhere. 

It  follows,  therefore,  that  that  house  remained  his  domicile 
up  to  and  at  the  time  of  his  death;  and  that  house  being  in 
the  state  of  Pennsylvania,  the  laws  of  that  state  must  control 
the  distribution  of  his  personal  estate,  notwithstanding  the 
fatjt  that  he  died  in  the  state  of  West  Virginia. 

For  these  reasons  the  decree  of  the  circuit  court  must  be  re- 
versed, and  the  cause  must  be  remanded  to  that  court  to  be 


Dec.  1888.]  Miller  v.  Coal  Company.  903 

there  further  proceeded  in  according  to  the  principles  an- 
nounced in  this  opinion  and  the  rules  of  courts  of  equity. 

DoMiciLK  —  What  CoNSTirirrES:  Extended  note  to  Ringgold  v.  Barley,  49 
Am.  Dec.  111-115.  Residence  and  intention  to  remain  must  both  concar  in 
order  to  establish  domicile:  Hairston  v,  Hairston,  27  Miss.  704;  61  Am.  Dec. 
530;  Oilman  v.  Oilman,  52  Me.  165;  83  Am.  Dec.  502.  But  a  legal  residence 
must  be  carefully  distinguished  from  an  actual  residence:  Tipton  v.  Tipton,  87 
Ky.  243;  Lariquie  v.   Wife,  40  La.  Ann.  457. 

What  Constitutes  Abandonment  of  Residence.  —  The  shortest  absence, 
if  intended  as  a  permanent  abandonment,  is  sufficient,  although  the  party 
may  soon  afterwards  change  his  intention;  but  a  protracted  absence,  intended 
only  as  a  temporary  absence,  followed  by  a  resumption  of  a  former  residence, 
is  not  an  abandonment:  Kreitz  v.  Behrensmeyer,  125  111.  141;  8  Am.  St.  Rep. 
349. 

Estates  of  Decedents.  —  The  law  of  the  domicile  of  the  deceased  governs 
the  distribution  of  his  estate:  Wheeler  v.  Hollis,  19  Tex.  522;  70  Am.  Dec. 
363;  Totmes  v.  Durbin,  3  Met.  (Ky.)  352;  77  Am.  Dec.  176;  Estate  of  Harlan, 
24  Cal.  182;  85  Am.  Dec.  58;  Petersen  v.  Chemical  Bank,  32  N.  Y.  21;  88  Am. 
Dec.  298. 
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[81  West  Virginia,  886.] 

LiABiLiTT  OF  Corporation  for  Tort  Committed  after  Expiratioh  o» 
ITS  Charter.  —  A  private  business  corporation  duly  organized  and  in- 
corporated under  the  laws  of  West  Virginia,  which  continues  its  corpo- 
rate business  in  its  corporate  name  after  the  time  fixed  by  its  charter  for 
its  duration  has  expired,  can  be  sued  and  made  liable  as  a  corporation 
de  facto  for  a  tort  committed  by  it  after  its  charter  has  expired.  And  its 
directors  and  stockholders,  by  failing  to  wind  up  its  business  when  the 
charter  expires,  cannot  relieve  it  from  liability  for  acts  done  in  its  name 
during  its  actual  existence  as  such  de  facto  corporation. 

Plea  that  Corporation  Defendant  has  Ceased  to  Exist  in  Law  is  in- 
sufficient. To  be  sufficient,  it  must  further  aver  that  it  had  ceased  to 
exist  in  fact  at  the  time  when  the  alleged  cause  of  action  arose. 

Teespass  on  the  case.     The  opinion  states  the  facts. 

S.  P.  McCormick  and  P.  J.  Crogan,  for  the  plaintiff  in  error. 

/.  W.  Mason^  for  the  defendant  in  error. 

Snydek,  J.  Action  of  trespass  on  the  case,  commenced 
December  29,  1886,  in  the  circuit  court  of  Preston  County,  by 
Elizabeth  A.  Miller,  administratrix  of  Daniel  Miller,  deceased, 
against  the  Newburg  Orrel  Coal  Company,  to  recover  damages 
under  our  statute  from  the  defendant  for  its  negligence  result- 
ing in  an  explosion  in  its  coal  mine,  whereby  the  plaintiff's  in- 
testate, an  employee  of  the  defendant,  was  killed. 
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The  declaration  avers  that  the  defendant  is  an  incorporated 
company,  and  the  action  is  against  it  as  such.  The  defendant 
filed  a  plea  alleging  that  it  was  organized  and  became  a  body 
corporate  on  June  15,  1855,  by  virtue  of  an  act  of  the  general 
assembly  of  Virginia,  for  the  purpose  of  mining  coal  in  Preston 
County,  and  so  continued  for  the  period  of  twenty  years,  or 
until  June  15,  1875,  when  its  charter  expired,  and  all  rights, 
powers,  and  ability  to  create  liabilities  as  such  corporation 
ceased  and  determined;  and  that  all  its  property  and  assets 
by  operation  of  law  passed  into  the  hands  of  C.  Oliver  O'Don- 
nel,  Robert  T.  Baldwin,  Alford  Jenkins,  John  Stewart,  and 
Otho  H.  Williams,  who  composed  the  board  of  directors  of  the 
corporation  then  in  office;  and  that  at  the  time  of  committing 
the  wrongs  complained  of  in  the  plaintiff's  declaration  its 
power  and  ability  to  create  any  liability  had  ceased,  etc. 

To  this  plea  the  plaintiff  demurred,  and  also  tendered  a 
special  replication,  in  which  she  averred  that  on  June  15, 1875, 
and  ever  since  that  time,  the  defendant  continued  to  act  and 
operate  its  coal  mine  as  such  corporation;  that  it  was  so  act- 
ing at  the  time  of  the  injury  complained  of,  and  is  still  so 
acting  and  holding  itself  out  to  the  public;  and  that  in  fact  it 
has  never  ceased  its  corporate  business  or  parted  with  its  prop- 
erty or  closed  up  its  affairs,  etc.  This  replication  was,  on  the 
motion  of  the  defendant,  rejected,  and  the  plaintifiF  excepted. 
The  order  then  concludes  as  follows:  "And  the  court,  being  of 
opinion  that  the  said  plea  is  sufficient  in  law,  doth  therefore 
consider  that  the  demurrer  be  overruled;  and  the  plaintiff  not 
desiring  to  reply  further,  it  is  accordingly  considered  by  the 
court  that  the  plaintiff's  writ  be  quashed,  and  that  defendant 
recover  from  the  plaintiff  its  costs." 

To  this  judgment  the  plaintifi'  obtained  this  writ  of  error. 

This  judgment  is  peculiar,  because  the  overruling  of  the  de- 
murrer to  the  plea  did  not  dispose  of  the  questions  of  fact  pre- 
sented by  the  plea  as  well  as  the  declaration.  It  may,  however, 
be  considered  that  the  plaintiff,  by  declining  to  further  reply 
to  the  plea,  by  general  replication  thereto  or  otherwise,  aban- 
doned his  action,  and  thereby  authorized  its  dismissal.  As 
no  question  has  been  raised  to  this  seeming  irregularity,  by 
any  party,  either  in  the  assignment  of  error  or  the  argument, 
we  do  not  deem  it  necessary  to  do  more  than  refer  to  it,  for 
the  reason  that  the  judgment  must  be  reversed  upon  another 
ground. 

The  important  question  to  be  determined  in  this  case  la, 
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whether  or  not  a  duly  incorporated  and  organized  corporation, 
which  continues  its  corporate  business  in  its  corporate  name 
after  the  time  fixed  by  its  charter  for  its  duration  has  expired, 
can  be  sued  and  made  liable  as  a  corporation  de  facto  for  a 
tort  committed  by  it  after  the  limit  fixed  by  its  charter  had 
expired.  At  common  law,  upon  the  death  or  dissolution  of  a 
corporation,  its  real  estate  reverted  to  the  grantors  or  donors, 
and  its  personal  property  escheated  to  the  king,  while  the 
debts  due  to  and  from  it  were  thereby  extinguished,  and  all 
actions  pending  for  or  against  it  at  the  time  abated:  Rider  v. 
Nelson  etc.  Factory,  7  Leigh,  154;  30  Am.  Dec.  495;  Board  v. 
Livesay,  6  W.  Va.  44;  Mumma  v.  Potomac  Co.,  8  Pet.  281. 
But  this  doctrine  had  its  origin  when  corporations  were  either 
municipal  or  ecclesiastical,  and  private  business  and  com- 
mercial corporations  were  unknown. 

Upon  the  dissolution  of  these  old  public  corporations,  their 
real  estate,  which  was  usually  acquired  as  a  donation  to  pub- 
lic or  pious  uses,  was  held  to  revert,  upon  the  cessation  of  the 
use  to  the  donors,  and  their  personal  property  to  escheat  to 
the  king,  for  the  want  of  owners.  In  these  cases  there  were 
no  stockholders  or  natural  persons  who  were  entitled,  equi- 
tably or  otherwise,  to  the  assets  of  the  deceased  corporation, 
and,  as  in  the  case  of  an  individual  dying  without  heirs,  the 
personalty  went  to  the  king,  but  to  prevent  the  realty  from 
escheating  to  the  king,  it  was  held  to  revert  to  the  donor,  upon 
the  theory  that  the  grant,  being  made  to  corporation  for  a 
public  or  charitable  use,  was  made  only  for  its  life.  But  this 
rule,  so  far  as  modern  business  and  commercial  corporations 
are  concerned,  has  become  practically  obsolete.  Its  unjust 
operation  upon  the  rights  of  creditors  and  stockholders  has 
been  generally  prevented  by  statute,  and  in  equity  the  assets 
of  such  a  corporation,  which  represent,  not  the  donations  of 
the  prince  or  its  pious  founder,  but  the  contributions  of  its 
stockholders,  are  held,  independent  of  statute,  to  constitute  a 
trust  fund,  into  whosesoever  hands  they  may  come,  for  the 
benefit  of  the  creditors  and  stockholders:  Curran  v.  Arkansas) 
15  How.  304;  Bacon  v.  Robertson,  18  Id.  480. 

Very  soon  after  Rider  v.  Nelson  etc.  Factory,  supra,  was  de- 
cided, and  according  to  a  suggestion  of  the  court  in  that  case, 
the  general  assembly  of  Virginia,  at  its  session  of  1836-37, 
passed  an  act  which  has  ever  since  been  in  force.  This  stat- 
ute, without  material  change,  was  incorporated  in  our  code  of 
1868,  and  has  continued  to  be,  and  still  is,  in  force  in  this 
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etate.  It  provides,  in  substance,  that  when  a  corporation  shall 
expire  or  be  dissolved,  its  property  and  assets  shall,  under  the 
direction  of  the  board  of  directors  then  in  office,  or  such  re- 
ceiver as  may  be  appointed  by  the  circuit  court,  be  subject  to 
the  payment  of  its  liabilities,  and  the  surplus,  if  any,  shall 
be  distributed  among  its  stockholders.  "  And  suits  may  be 
brought,  continued,  or  defended;  the  property,  real  or  per- 
sonal, of  the  corporation  be  conveyed  or  transferred,  under  the 
common  seal  or  otherwise;  and  all  lawful  acts  be  done,  in  the 
corporate  name,  in  like  manner,  and  with  like  effect,  as  before 
such  dissolution  or  expiration;  but  so  far  only  as  shall  be 
necessary  or  proper  for  collecting  the  debts  and  claims  due  to 
the  corporation,  converting  its  property  and  assets  inta  money, 
prosecuting  and  protecting  its  rights,  enforcing  its  liabilities, 
and  paying  over  and  distributing  its  property  and  assets,  or 
the  proceeds  thereof,  to  those  entitled  thereto":  Code,  c.  53, 
sec.  59. 

It  is  no  doubt  true  that  the  legislature,  in  passing  this  stat- 
ute, had  special  reference  to  winding  up  the  affairs  of  defunct 
corporations,  and  disposing  of  their  assets  to  those  entitled 
thereto  by  proceedings  in  equity,  and  thus  to  destroy  the  com- 
mon-law rule,  which  was  regarded  as  unjust  and  inapplicable 
to  modern  private  business  corporations.  But  the  terms  em- 
ployed in  the  statute  do  not  confine  its  operation  to  equity 
proceedings.  It  provides  in  general  terms  that  suits  may  be 
brought  or  defended  in  the  corporate  name  with  like  effect  as 
before  the  dissolution,  so  far  as  shall  be  necessary  for  collect- 
ing the  debts  and  enforcing  the  liabilities  of  the  corporation. 
This  language  is  certainly  sufficiently  comprehensive  to  em- 
brace any  suit,  whether  in  law  or  in  equity,  which  may  be 
proper  for  collecting  the  debts  due  to,  or  enforcing  the  liabili- 
ties against,  the  corporation;  and  this  seems  also  to  give  effect 
to  the  general  object  and  purpose  of  the  statute.  It  was  evi- 
dently intended  to  be  for  the  benefit  of  the  creditors  of  the 
corporation  as  well  as  for  the  stockholders  and  the  corporation 
itself.  If  either  had  a  cause  of  action  which  could,  according 
to  law  and  its  rules  of  practice,  be  enforced  only  in  a  court  of 
law,  the  purpose  of  this  statute  was  manifestly  to  permit  the 
bringing  suit  upon  it  in  a  court  of  law;  for  otherwise  the  gen- 
eral object  of  the  statute  could  not  be  attained. 

In  respect  to  the  Newburg  Orrel  Coal  Company,  —  the  cor- 
poration now  in  question,  —  there  can  be  no  doubt  that  it  was 
the  duty  of  the  directors  under  the  provisions  of  this  statute 
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to  wind  up  its  business  when  its  charter  expired;  but  the  facts 
show  that  they  did  not  do  so.  On  the  contrary,  the  corpora- 
tion continued  to  prosecute  its  business  in  its  corporate  name 
just  as  it  had  done  before  its  charter  expired.  It  continued 
to  exist  as  a  matter  of  fact  after  its  franchise  or  legal  right  to 
exist  had  expired.  It  thus  became  a  corporation  de  facto,  but 
not  de  jure.  As  such  de  facto  corporation  it  certainly  possessed 
no  special  powers  such  as  the  power  to  condemn  property  and 
other  like  powers,  which  the  law  confers  only  upon  corpora- 
tions existing  by  legal  right.  But  the  courts  cannot  reason- 
ably ignore  the  existence  of  such  a  corporation,  if  it  is  an 
immutable  fact;  nor  are  the  acts  and  dealings  had  by  and 
with  it  necessarily  legally  ineffective  and  of  no  binding  force: 
2  Morawetz  on  Private  Corporations,  sees.  1002,  1003;  Gaa 
Light  Co.  v.  City  of  St.  Louis,  11  Mo.  App.  55;  Briggs  v.  Cape 
Cod  S.  Canal  Co.,  137  Mass.  71. 

The  scope  of  the  powers  of  the  officers  and  agents  of  a  cor- 
poration de  facto  must  be  fixed  in  the  same  manner  as  in  case 
of  a  corporation  de  jure.  Therefore,  if  an  association  assumes 
to  carry  on  business  or  enter  into  contracts  in  a  corporate 
capacity  under  an  expired  charter,  and  those  dealing  with  it 
treat  it  as  if  it  were  a  corporation,  the  individual  members 
of  such  association  cannot  be  made  liable,  either  severally  or 
jointly,  or  as  partners.  This  is  equally  true  whether  the  asso- 
ciation was  in  fact  a  corporation  or  not,  or  whether  the  deal- 
ing with  the  association  in  its  corporate  capacity  was  authorized 
by  the  legislature,  or  prohibited  by  law,  and  illegal.  If  an 
association  assumes  a  liability,  or  enters  into  a  contract  as  a 
corporation,  it  is  clear  the  members  of  the  association  do  not 
agree  to  be  bound  as  individuals,  either  jointly  or  severally; 
nor  do  they  agree  to  be  bound  as  partners  to  each  other  or  to 
those  dealing  with  the  association.  It  is  equally  true  that  the 
parties  dealing  or  contracting  with  them  do  not  intend  to  bind 
them  individually.  To  treat  the  individuals  as  parties  to  such 
transaction  would,  therefore,  involve,  not  only  the  nullification 
of  the  act  which  was  actually  contemplated  by  the  parties  on 
both  sides,  but  the  creation  of  a  diff'erent  obligation,  which 
neither  of  the  parties  intended  to  make:  2  Morawetz  on  Pri- 
vate Corporations,  sec.  748. 

It  is  a  general  rule  that  a  party  who  has  contracted  with  an 
association  assuming  to  be  a  corporation,  and  acting  in  a  cor- 
porate capacity,  cannot,  after  having  received  the  benefit  of 
the  contract,  set  up  as  a  defense  to  an  action  brought  upon  it 
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by  the  corporation  that  the  latter  was  not  a  legal  corporation,  or 
had  no  authority  to  make  the  contract  in  a  corporate  capacity: 
Brouwer  v.  Appleby,  1  Sand.  158.  This  rule  does  not  rest  upon 
the  doctrine  of  estoppel,  as  has  sometimes  been  said,  but  is 
founded  upon  the  policy  of  the  common-law  prohibition  against 
unauthorized  corporate  action:  Bradley  v.  Ballard,  55  111.  413; 
7  Am.  Rep.  656;  Cify  of  St.  Louis  v.  Gas  Co.,  70  Mo.  69.  The 
same  rule  is  applicable  in  a  suit  brought  against  a  corporation 
upon  a  contract  which  has  been  performed  by  the  other  party. 
A  company  which  has  entered  into  a  contract  in  a  corporate 
capacity  cannot,  after  the  contract  has  been  performed  by  the 
other  party,  set  up  as  a  defense  to  an  action  for  damages  that 
it  was  not  a  de  jure  corporation:  Dooley  v.  Glass  Co.,  15  Gray, 
494;  Manufacturing  Co.  v.  Stuart,  46  Mich.  482.  The  same 
rule  applies  in  suits  upon  other  classes  of  liabilities  by  or 
against  de  facto  corporations:  Imboden  v.  Mining  Co.,  70  Ga. 
86;  2  Morawetz  on  Private  Corporations,  sees.  751,  755;  Manu- 
facturing Co.  V.  Bennett,  28  W.  Va.  16. 

The  principles,  it  seems  to  me,  to  be  deduced  from  our  stat- 
ute and  these  authorities  is,  that  a  private  business  coporation 
acting  and  carrying  on  its  corporate  business  in  its  corporate 
name  after  its  legal  existence  has  ended  by  the  expiration  of 
its  charter  must  be  held  to  be  a  corporation  de  facto;  and  that, 
as  such,  so  long  as  it  in  fact  so  carries  on  its  business  and  con- 
tracts or  incurs  liabilities  with  or  to  third  persons  dealing  with 
it  as  such  de  facto  corporation,  it  may  sue  and  be  sued  at  law, 
either  in  actions  ex  contractu  or  ex  delicto,  and  it  cannot  defeat 
such  action  by  alleging  that  its  charter  had  expired  before  the 
cause  of  action  arose.  Its  directors  and  stockholders,  by  fail- 
ing to  wind  up  its  business  when  the  charter  expires,  as  it  is 
their  duty  to  do  under  our  statute,  cannot  relieve  the  corpora- 
tion from  liability  for  acts  done  in  its  name  and  during  its  ac- 
tual existence  as  a  de  facto  corporation.  In  order  to  relieve  it 
from  liability,  the  corporation  must  have  ceased  to  exist  both 
in  law  and  in  fact.  And  consequently  when  it  is  sued  as  a 
corporation,  a  plea  averring  simply  that  it  has  ceased  to  exist 
in  law  or  as  a  legal  corporation  will  be  insuflficient,  but  it  must 
aver  also  that  it  had  ceased  to  exist  in  fact  at  the  time  the 
alleged  cause  of  action  arose. 

It  follows  from  these  principles  and  this  conclusion  that  the 
plaintiff  in  this  case  had  the  right  to  sue  the  defendant  as  a 
corporation;  and  that  the  plea  of  the  defendant  was  bad,  be- 
cause it  failed  to  aver,  in  addition  to  the  facts  that  its  charter 
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had  expired  and  that  it  had  ceased  to  be  a  corporation  in  laAV, 
the  further  fact  that  it  had  wound  up  its  business  and  had 
ceased  to  exist  in  fact  at  the  time  the  alleged  cause  of  action 
arose.  The  circuit  court,  therefore,  erred  in  overruling  the  de- 
murrer to  the  defendant's  plea  and  in  giving  judgment  for  the 
defendant.  For  this  reason  the  judgment  of  the  circuit  court 
must  be  reversed,  the  plaintiff's  demurrer  to  said  plea  sus- 
tained, and  the  case  remanded  to  said  court  for  further  pro- 
ceedings.   

Corporations.  —  Persons  who  subscribe  stock  to  and  participate  in  an 
irregular  formation  of  a  corporation,  under  guise  of  the  authority  of  statute, 
are  a  corporation  de  facto,  and  for  many  purposes  as  much  liable  as  if  a  cor- 
poration de  jure:  Marshall  etc.  Co.  v.  Killian,  99  N.  C.  501 ;  6  Am.  St.  Rep. 
539. 

Corporations.  —  Effect  of  a  Dissolution,  whether  by  repeal  of  its  char- 
ter or  otherwise:  See  extended  note  to  People  v.  O'Brien,  7  Am.  St.  Rep. 
717-725. 

Corporations.  —  Stockholders  who  organize  themselves  into  a  corpora- 
tion, transact  business,  and  hold  themselves  out  as  a  corporation,  cannot, 
when  sued  as  a  corporation,  set  up  as  a  defease  that  the  organization  of  the 
corporation  was  irregular:  Aultman  v.  Waddle,  40  Kan.  195. 

Corporations.  —  Upon  the  dissolution  of  a  private  corporation,  all  actions 
at  law  pending  against  it  abate:  Life  Ass'n  of  America  v.  Goode,  71  Tex.  90. 
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Statement  of  Facts  Filed  in  Support  of  Declaration  is  to  be  consid- 
ered as  a  part  of  the  declaration;  and  it  is  proper  practice  to  test  by  de- 
murrer the  sufficiency  of  the  cause  of  action  alleged  in  such  statement 
and  declaration. 

Either  Agent  or  Principal  may  Sue  upon  Contract  not  under  seal 
made  by  the  agent  in  his  own  name  for  an  undisclosed  principal;  and 
parol  evidence  is  admissible  to  show  that  the  principal  is  the  real  con- 
tracting party. 

Agent  of  Insurance  Company  in  Preparing  Application  is  Agent  op 
Company.  The  agent  of  an  insurance  company  who  is  authorized  to 
procure  applications  for  insurance  and  to  forward  them  to  the  company 
for  acceptance  must  be  deemed  the  agent  of  the  company  in  all  he  does 
in  preparing  the  application  or  in  any  representation  he  may  make  as  to 
the  character  or  efifect  of  the  statement  therein  contained;  and  when, 
either  by  his  instruction  or  direct  act,  such  agent  makes  out  an  applica- 
tion incorrectly,  notwithstanding  all  the  facts  are  correctly  stated  to  him 
by  the  applicant,  the  error  is  chargeable  to  the  company.  And  this  rule 
is  not  affected  or  changed  by  a  stipulation  inserted  in  the  policy,  subse- 
quently issued,  that  the  acts  of  such  agent  in  making  out  the  application 
shall  be  deemed  the  acts  of  the  insured,  unless  written  in  the  application 
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or  expressed  in  the  policy.  Such  stipulation  does  not  convert  the  acta 
done  for  the  insurer  into  the  acts  of  the  insured.  Where,  therefore,  a 
husband,  in  making  application  for  insurance  on  his  wife's  property,  in- 
forms the  company's  agent,  authorized  to  procure  such  applications,  that 
the  property  belongs  to  his  wife,  but  the  agent,  contrary  to  his  instruc- 
tions, and  without  his  knowledge,  makes  out  the  policy  in  his  name  in- 
stead of  that  of  his  wife,  the  policy  will  be  binding  upon  the  company, 
and  the  husband  may  sue  upon  it  in  his  own  name  for  the  use  of  his  wife; 
and  in  such  action  parol  evidence  is  competent  to  prove  that  the  appli- 
cation was  filled  up  by  such  agent,  and  that  the  facts  were  fully  and  cor- 
rectly stated  to  him,  but  that  he,  without  the  knowledge  of  the  insured, 
misstated  them  in  the  application. 

Assumpsit.     The  opinion  states  the  case. 

Knight  and  Couch,  and  S.  Littlepage,  for  the  plaintiff  in  error. 

W.  A.  Quarrier,  for  the  defendant  in  error. 

Snyder,  J.  This  is  an  action  by  John  K.  Deitz  for  the 
use  of  Sarah  E.  Deitz  against  the  Providence  Washington  In- 
surance Company,  brought  in  the  circuit  court  of  Kanawha 
County.  The  declaration  is  in  the  form  prescribed  by  our 
statute  (Code  1887,  c.  125,  sec.  61),  and  alleges  that  the  de- 
fendant, by  virtue  of  the  insurance  policy  herewith  filed,  owes 
the  plaintiff  $1,995  for  loss  in  respect  to  the  property  insured 
by  said  policy,  caused  by  fire  on  or  about  April  15,  1887,  at 
the  premises  described  in  said  policy,  and  then  concludes 
with  a  promise  to  pay  said  sura  and  refusal  to  do  so,  as  is 
usual  in  actions  of  assumpsit. 

The  defendant  demurred  to  this  declaration,  which  demurrer 
the  court  overruled.  The  defendant  then,  under  the  provisions 
of  section  62  of  the  statute,  obtained  from  the  court  an  order 
requiring  the  plaintiff  to  file  a  more  particular  statement  in 
respect  to  his  claim  and  the  facts  expected  to  be  proved  by 
him  at  the  trial.  In  response  to  this  order,  the  plaintiff  filed  a 
statement  under  oath,  in  which,  among  other  things,  he  stated 
that  Sarah  E.  Deitz,  the  person  for  whose  use  this  action  is 
brought,  was  at  the  time  said  insurance  was  effected,  as  well 
as  at  the  time  the  loss  occurred,  the  owner  of  all  the  property 
insured;  that  she  was  then  and  still  is  his  wife;  that  he,  acting 
as  her  agent,  procured  the  insurance  of  her  property,  and  in- 
formed the  agent  of  the  defendant,  at  the  time  the  policy  was 
taken  or  being  made  out,  that  all  the  property  belonged  to  said 
Sarah  E.  Deitz,  and  instructed  the  defendant's  agent  at  the 
time  to  make  out  the  policy  accordingly;  that  said  agent,  by 
mistake  and  oversight,  made  out  the  policy  after  receiving  said 
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instructions,  and  after  he,  the  plaintiflF,  had  left  his  office,  in 
the  name  of  the  plaintiff;  that  the  policy  was  for  some  time 
kept  by  defendant's  agent,  and  was  then  handed  by  him  to  the 
said  Sarah  E.  Deitz,  and  by  her  laid  away  a  short  time  before 
the  fire;  and  that  neither  the  plaintiff  nor  said  Sarah  discovered 
the  mistake  until  after  the  fire. 

The  defendant  thereupon  demurred  to  the  declaration  and 
this  statement  filed  in  aid  of  it,  and  also  moved  the  court  to 
dismiss  the  plaintiff's  action,  which  demurrer  and  motion  the 
court  sustained,  and  dismissed  the  action.  The  plaintiff  has 
brought  this  writ  of  error. 

The  plaintiff  contends  that  the  court  erred  in  dismissing  the 
action.  The  defendant  insists  that  the  action  of  the  court 
was  right,  because  the  facts  set  out  by  the  plaintiff  in  his 
special  statement  show  that  he  never  had  any  insurable  in- 
terest in  the  property  or  right  of  action  on  the  policy.  The 
policy  is  in  the  name  of  John  K.  Deitz,  the  plaintiff,  and  de- 
scribes the  property  insured  by  it  as  belonging  to  him,  and 
makes  no  mention  of  any  interest  in  his  wife  or  of  his  effect- 
ing the  insurance  as  her  agent.  The  policy  also  contains  the 
following  provisions:  — 

"  If  the  assured  shall  make  any  false  representation  as  to 
the  character,  situation,  or  occupancy  of  the  property,  or  the 
interest  of  assured  in  the  same,  ....  or  if  the  property  be 
held  in  trust  or  on  commission,  or  by  leasehold  or  other  in- 
terest not  amounting  to  absolute  or  sole  ownership,  ....  it 
must  be  so  represented  to  the  company,  and  expressed  in  the 
policy  in  writing;  otherwise  the  insurance  as  to  such  property 
shall  be  void."  And  also:  "If  any  person  other  than  the 
assured  shall  have  procured  this  insurance  to  be  taken  by 
the  company,  such  person  shall  be  considered  the  agent  of  the 
assured,  and  not  of  this  company;  and  this  company  shall  not 
be  bound  by  any  act  of  or  statement  made  to  or  by  any  agent 
or  other  person  which  is  not  contained  either  in  the  policy  or 
in  the  written  application  upon  which  the  insurance  or  any 
renewal  is  based." 

The  important  question  is.  Whether  or  not,  according  to  the 
facts  thus  appearing,  the  plaintiff  has  any  right  to  maintain 
this  action?  I  think  this  question  is  properly  raised  by  the 
defendant's  demurrer  to  the  declaration  and  the  plaintiff's 
statement  filed  in  support  thereof  The  statement,  being  a 
specific  averment  of  the  facts  intended  to  be  proved  to  sustain 
the  action,  must  be  considered  a  part  of  the  declaration;  and 


912  Deitz  v.  Insurance  Company.     [W.  Virginia, 

if  it  so  modifies  or  contradicts  the  general  averments  of  the 
declaration  as  to  show  that  the  plaintiff  has  no  cause  of 
action,  it  would  be  vain  and  useless  to  put  the  plaintiff  to  the 
proof  of  them,  because  that  would  be  in  effect  to  call  upon 
him  to  prove  facts  which  when  proved  W'Ould  defeat  his  action. 
The  demurrer  at  this  stage  of  the  proceedings  is  analogous  to 
a  motion  to  dismiss  on  the  plaintiff's  opening  statement  of  his 
case,  or  according  to  the  practice  in  this  state,  of  moving  the 
court  to  exclude  the  plaintiff's  evidence:  Oscanyan  v.  Arrrts 
Co.,  103  U.  S.  261;  Dresser  v.  Transportation  Co.,  8  W.  Va. 
553;  Schwarzbach  v.  Ohio  etc.  Union,  25  Id.  622;  52  Am.  Rep. 
227. 

If  we  regard  the  declaration,  the  insurance  policy,  and  the 
special  statement  together  as  containing  the  facts  on  which 
the  plaintiff  founds  his  claim,  does  he  show  a  right  to  recover 
in  this  action?  The  defendant  insists  that  the  plaintiff's  rem- 
edy is  in  a  court  of  equity  to  reform  the  contract  of  insurance 
and  correct  the  mistake  in  the  policy.  It  is  no  doubt  true 
that  he  has  this  remedy,  but  I  do  not  think  that  it  is  his  only 
remedy.  It  is  a  well-settled  rule  of  law,  that  where  a  contract 
not  under  seal  is  made  by  an  agent  in  his  own  name  for  an 
undisclosed  principal,  either  the  agent  or  the  principal  may 
sue  upon  it;  the  defendant  in  the  latter  case  being  entitled 
to  be  placed  in  the  same  situation  at  the  time  of  the  dis- 
closure of  the  real  principal  as  if  the  agent  had  been  the  con- 
tracting party.  The  rights  and  liabilities  of  a  principal  upon 
a  written  instrument  executed  by  his  agent  do  not  depend 
upon  the  fact  of  the  agency  appearing  on  the  instrument,  but 
upon  the  facts, —  (1)  that  the  act  is  done  in  the  exercise  and 
(2)  within  the  limits  of  the  powers  delegated  to  the  agent,  and 
these  are  necessarily  open  to  inquiry  by  evidence. 

In  Browning  v.  Insurance  Co.,  L.  R.  5  P.  C.  263,  it  was  held 
that  where  an  insurance  broker  takes  out  a  policy  of  insur- 
ance in  his  own  name  upon  his  principal's  goods,  the  latter 
naay  sue  upon  the  policy  in  his  own  name.  In  cases  of  this 
kind  the  liability  of  the  principal,  as  well  as  the  rights  of  the 
other  party,  depends  upon  the  act  done,  and  not  merely  the 
form  in  which  it  is  executed.  If  the  agent  is  clothed  with 
the  proper  authority,  his  acts  bind  the  principal,  although  done 
in  his  own  name.  The  only  difference  is,  that  where  the  agent 
contracts  in  his  own  name  for  an  undisclosed  principal,  who 
has  employed  him,  he  adds  his  own  personal  responsibility  to 
that  of  his  principal. 
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As  to  the  admissibility  of  parol  evidence  to  qualify  the  writ- 
ten contract,  there  is  as  much  objection  to  letting  it  in  for  the 
purpose  of  enabling  the  principal  not  named  in  the  contract 
itself  to  sue,  as  for  the  purpose  of  rendering  him  liable  to  be 
sued.  But  the  true  rule,  it  is  submitted,  is  that  parol  evidence 
is  admissible  for  the  purpose  of  introducing  a  new  party,  but 
never  for  discharging  an  apparent  party  to  the  contract:  Jones 
V.  Littledale,  6  Ad.  &  E.  486;  Sims  v.  Bond,  5  Barn.  &  Adol. 
393.  It  is  the  constant  course  to  admit  parol  evidence  to  show 
whether  the  contracting  party  is  agent  or  principal:  Wilson  v. 
Hart,  7  Taunt.  295. 

The  agent's  right  to  sue  in  his  own  name,  where  the  instru- 
ment is  in  terms  payable  to  him,  is  the  same  whether  it  be  a 
promissory  note,  bill  of  exchange,  check,  bill  of  lading,  policy 
of  insurance,  bond,  and  the  like  instances:  1  Wait  on  Actions 
and  Defenses,  279,  and  cases  cited.  In  Colbnrn  v.  Phillips,  13 
Gray,  64,  it  is  held:  "An  agent  may  sue  on  a  written  agreement 
made  by  him  in  his  own  name  in  behalf  of  his  principal": 
Rhoades  v.  Blackiston,  106  Mass.  334;  8  Am.  Rep.  333. 

In  illustration  of  this  rule,  Story  on  Agency,  in  section  161, 
says:  "  If  an  agent  should  procure  a  policy  of  insurance  in  his 
own  name,  for  the  benefit  of  his  principal,  the  agent,  as  well 
as  the  principal,  may  sue  thereon;  for  it  is  treated  properly  as 
a  contract  to  which  the  principal,  as  well  as  the  agent,  is  a 
party."  In  Higgins  v.  Senior,  8  Mees.  &  W.  834,  845,  it  is 
said:  "There  is  no  doubt  that  where  such  an  agreement  is 
made  it  is  competent  to  show  that  one  or  both  of  the  contract- 
ing parties  were  agents  for  other  persons,  and  acted  as  such 
agents  in  making  the  contract,  so  as  to  give  the  benefit  of  the 
contract  on  the  one  hand  to,  and  charge  with  liability  on  the 
other,  the  unnamed  principals;  and  this,  whether  the  agree- 
ment be  or  be  not  required  to  be  in  writing  by  the  statute  of 
frauds":  Story  on  Agency,  sees.  160,  270,  and  notes. 

But  it  is  insisted  for  the  defendant  that  the  plaintiff  by  the 

contract  of  insurance  represented  that  he  was  the  owner  of  the 

property,  and  as  he  had  in  fact  no  interest  in  the  property, 

the  contract  is  by  the  terms  of  the  policy  void.     It  is  true  that 

the  policy  is  in  the  name  of  the  plaintiff,  John  K.  Deitz,  and 

insures  the  property  as  his,  and  it  is  also  true  that  the  policy 

provides  that  if  the  property  is  held  in  trust,  or  be  a  leasehold 

or  other  interest  not  amounting  to  absolute  or  sole  ownership, 

it  must  be  so  represented  in  the  policy  in  writing,  otherwise 

the  insurance  as  to  such  property  shall  be  void;  but  the  state- 
Ah.  St.  Eip..  Vol.  XUI.  — 58 
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ment  of  facts  filed  by  the  plaintiff  alleges  that  the  plaintiff 
effected  the  insurance  as  the  agent  of  the  wife,  the  said  Sarah 
E.  Deitz,  and  at  the  time  informed  the  agent  of  the  defendant 
that  the  property  belonged  to  his  wife.  In  Hunt  v.  Insurance 
Co.,  22  Fed.  Rep.  563,  it  was  held:  "Where  a  company's  poli- 
cies provide  that  'any  interest  in  property  insured  not  abso- 
lute, or  that  is  less  than  a  perfect  title,  must  be  especially 
represented  to  the  company  and  expressed  in  this  policy  in 
writing,  otherwise  the  insurance  shall  be  void,'  it  is  the  duty 
of  the  agent  who  makes  the  contract  in  behalf  of  the  company^ 
if  he  knows  that  the  property  upon  which  insurance  is  de- 
sired belongs  to  the  applicant's  wife,  to  state  that  fact  in  the 
policy,  and  if  he  fails  to  do  so,  the  policy  will  not  be  invalid 
on  that  account."  And  in  the  same  case  it  was  further  held 
that  "  a  husband  who  has  taken  out  insurance  as  his  wife's 
agent  upon  her  property  in  his  own  name  may  sue  in  his  own 
name  for  her  benefit  in  case  of  loss." 

It  is  a  general  principle,  well  settled  by  the  authorities,  that 
agents  of  an  insurance  company  authorized  to  procure  appli- 
cations for  insurance,  and  to  forward  them  to  the  company  for 
acceptance,  must  be  deemed  the  agents  of  the  company  in  all 
they  do  in  preparing  the  application,  or  in  any  representation 
they  may  make  as  to  the  character  or  eff'ect  of  the  statement 
therein  contained;  and  when,  either  by  his  instruction  or  di- 
rect act,  such  agent  makes  out  an  application  incorrectly,  not- 
withstanding all  the  facts  are  correctly  stated  to  him  by  the 
applicants,  the  error  is  chargeable  to  the  company.  This  rule 
is  not  affected  or  changed  by  a  stipulation  inserted  in  the 
policy  subsequently  issued,  that  the  acts  of  such  agent  in  mak- 
ing out  the  application  shall  be  deemed  the  acts  of  the  in- 
sured unless  written  in  the  application  or  expressed  in  the 
policy.  Such  stipulation  does  not  convert  the  acts  done  for 
the  insurer  into  the  acts  of  the  insured:  Kausal  v.  Minnesota 
etc.  Ass'n,  31  Minn.  17;  47  Am.  Rep.  776;  PoughJceepsie  v.  /n- 
surance  Co.,  30  Hun,  473;  Rowley  v.  Insurance  Co.,  36  N.  Y. 
650;  Woodbury  v.  Insurance  Co.,  31  Conn.  417;  Wood  on  In- 
surance, sees.  400,  401;  Schwarzbach  v.  Ohio  etc.  Union;  25 
W.  Va.  622;  52  Am.  Rep.  227;  Travis  v.  Insurance  Co.,  28 
W.  Va.  584,  598. 

Parol  evidence  is  competent  to  prove  that  the  application 
was  filled  up  by  the  agent  of  the  company,  and  that  the  facts 
were  fully  and  correctly  stated  to  him,  but  that  he,  without 
the  knowledge  of  the  insured,  misstated  them  in  the  applica- 
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tion.  This  is  not  a  violation  of  the  rule  that  verbal  testimony 
is  not  admissible  to  vary  a  written  contract.  It  proceeds 
upon  the  ground  that  the  contents  of  the  paper  was  not  his 
statement,  though  signed  by  him,  and  that  the  company,  by 
the  acts  of  its  agent  in  the  matter,  is  estopped  to  set  up  that 
it  is  a  representation  of  the  insured:  Union  etc.  Ins.  Co.  v. 
Wilkinson,  13  Wall.  222;  May  on  Insurance,  sec.  143,  and 
cases  cited. 

These  principles  and  these  authorites  are  conclusive  of  the 
case  at  bar.  The  facts  alleged  in  the  plaintiff's  special  state- 
ment, if  established  by  sufficient  proof,  would  clearly  show 
that  the  mistake  in  the  policy  was  the  act  of  the  defendant, 
through  its  agent,  and  that  the  defendant  cannot  avoid  its 
liability  on  account  of  such  mistake.  The  judgment  of  the 
circuit  court  must,  therefore,  be  reversed,  the  defendant's 
demurrer  overruled,  and  the  case  remanded  for  further  pro- 
ceedings according  to  the  principles  announced  in  this  opin- 
ion.   

AoBNCT.  —  Where  a  contract  has  been  made  by  an  agent  in  his  own  name, 
but  for  the  benefit  of  his  principal,  he  may  sue  in  his  own  name  upon  it: 
Oremer  V.  Wimvier,  40  Minn.  511.  But  an  agent  who  loans  the  money  of 
his  principal  in  the  name  of  the  principal  cannot  himself  sue  to  recover  N 
back:  Chin  Kem  You  v.  Ah  Joan,  75  Cal.  124. 

Agent  Treated  as  Principal — Insurance.  — Where  an  insurance  agent 
ia  not  required  to  consult  his  principal  before  making  an  insurance  contract, 
he  is  regarded  as  though  he  himself  were  the  principal:  Hartford  Ins.  Co.  v. 
Haas,  87  Ky.  531. 

Insurance.  —  An  insurance  companj'  is  bound  by  the  acts  of  its  agent: 
Menk  v.  Home  Ins.  Co.,  76  Cal.  51;  9  Am.  St.  Rep.  158,  and  note  162,  16.3. 

Effect  of  Stipulations  in  a  Policy  making  th^  insurance  agent  the 
agent  of  the  insured:  Continental  Ins.  Co.  v.  Pearce,  39  Kan.  396;  7  Am.  St. 
Rep.  557;  note  to  Clark  v.  Union  Fire  Ins.  Co.,  77  Am.  Dec.  721. 

Insurance  Company  is  Chargeable  with  Notice  of  facta  brought  to 
the  knowledge  of  its  agent:  Continental  Ins.  Co.  v.  Pearce,  39  Kan.  396;  7 
Am.  St.  Rep.  557,  and  note. 

Insurance  —  Agents.  —  Where  an  agent  authorized  to  take  applications 
for  insurance  writes  false  answers  to  questions,  without  the  knowledge  of 
the  applicant,  or  contrary  to  his  directions,  and  the  applicant  makes  the 
true  answers  to  such  questions,  the  company  is  estopped  by  the  falsehoods 
of  its  agent:  Picket  v.  Phoenix  Ins.  Co.  of  Brooklyn,  119  Ind.  292.  And  to  the 
same  effect,  substantially,  is  Brown  v.  Commercial  Fire  Ins.  Co.,  86  Ala.  189. 
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AcnoKS,  appearance  by  defendant,  general  and  special,  effect  of,  233. 
AuKNBMSNT  of  records  of  corporation,  when  and  by  whom  may  be  made, 

552-554. 
AssiGNHBNT  of  part  of  a  debt  or  chose  in  action,  674. 
Attaohment  of  property  does  not  confer  jurisdiction  over  defendant,  354. 
Attobmkts  at  Law,  compensation  for  aiding  client  to  elude  process  of  law, ' 
297. 

contracts  by,  champertoas,  what  are,  299. 

contract  by,  for  contingent  fee,  300. 

contract  by,  to  attend  to  claim  before  Congress,  298. 

contract  by,  to  collect  claims  against  United  States  on  a  contingent  fee, 
298,  299. 

contract  by,  to  procure  passage  of  a  law,  298. 

contract  by,  to  procure  pardon,  298. 

contract  by,  to  procure  signatures  to  petition  for  pardon,  293. 

contract  by,  to  secure  release  of  soldier,  298. 

contract  by,  which  tends  to  encourage  litigation,  299. 

contract  by,  with  wife,  to  secure  alimony  for  a  contingent  fee,  299. 

Banks,  liability  of,  when  acting  as  collecting  agent,  253. 

CtetTiORABi,  relief,  when  may  be  granted  upon,  869. 
OoNSTiTCTiONAL  Law,  departments  of  government,  separation  of,  139. 

libel  and  slander,  province  of  court  and  jury  in  prosecution  for,  625-627. 

local  government,  power  of  legislature  to  fill  offices  of,  132. 

offices,  power  of  legislature  to  fill,  125-147. 

practical  exposition  controls  interpretation  of,  145. 
Ck>NTBACTS,  construction,  when  two  or  more  are  made  at  the  same  time,  361. 

for  interference  with  enforcement  of  the  laws,  297. 

oral  conditions  precedent  to  operation  of,  352. 

wagers  on  market  price  of  grain,  362. 

with  attorneys  at  law,  to  resist  enforcement  of  laws,  297. 
Ck)BFORATioN3,  before  incorporation,  actions  against,  when  may  be  broaght^ 
220. 

before  incorporation,  acts  done  in  name  of,  bind  the  assumed  officen 
personally,  29. 

before  incorporation,  acts  done  or  promises  made,  28,  30. 

before  incorporation,  agreements  with  promoters,  29. 

before  incorporation,  contracts  made  cannot  bind,  29. 

before  incorporation,  have  no  franchise  or  powers,  28. 

before  incorporation,  officers  and  agents,  employment  of,  29. 

before  incorporation,  ratification  of  acts  of  promoters  and  assumed  agent% 
29. 

ta 
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CoBPOEATlONS,  conljracts  made  in  anticipation  of  existence  of,  SOl 
existence  of,  estoppel  to  deny,  55. 
existence  of,  when  must  be  proved,  54. 

estopped  to  deny  contracts  made  before  incorporation,  30,  SL 
estopped  to  deny  corporate  existence,  909. 
foreign,  contracts  with,  when  not  void,  60. 
foreign,  right  of  to  recognition  in  other  states,  60. 
promoters  and  organizers,  contracts  of,  when  corporation  is  estopped  to 

avoid,  28,  31. 
promoters  of,  cannot  bind,  28. 
ratification  by,  of  acts  and  contracts  entered  into  by  promoters  and 

agents  before  incorporation,  29. 
records  of,  admissibility  of,  in  evidence,  550,  552. 
records  of,  against  whom  are  in  evidence,  552. 
records  of,  parol  evidence  to  show  omissions  in,  551. 
records  of,  parol  evidence  to  vary  or  add  to,  550. 
records  of,  verity  of,  550,  551. 
Crdiinal  Law,  bad  character  of  deceased,  when  admissible  in  prosecution 

for  homicide,  710. 
forgery,  indictment  for,  381. 
threats  made  by  deceased,  when  are  admissible  in  prosecution  for  homi* 

cide,  711. 

Dkkds,  acknowledgment  of,  and  its  effect,  280. 

construction  of  two  or  more  made  at  one  time,  351. 

married  women,  acknowledgment  of  by,  when  invalid,  83ii 
Dbpinition  of  "expressly,"  136. 

of  "legislative"  and  "legislative  power,"  134,  135. 

EuiKSNT  Domain,  damages  allowed  in  proceedings  under,  242. 
EviDBKCB,  declaration  of  vendor,  when  competent  to  prove  fraud,  624. 

expert,  when  admissible,  488. 

judicial  notice,  of  what  taken,  738. 

records  of  corporations,  550,  554. 

records  of  town  meetings  and  of  corporations,  550-552, 

records  of  town  meetings,  omissions  in,  551. 

records  of  town  meetings,  parol  evidence  to  add  to  or  vary,  650. 
Execution,  vacating  sale  under,  for  inadequacy  of  price,  800. 
Executors  and  Administrators,  purchase  by,  of  property  of  decedent,  46. 

FiSHiNQ  AND  Fowling  on  bays  and  navigable  waters,  right  of  public  to  en- 
gage in,  417. 

on  the  lands  of  another,  416. 

on  private  soil  covered  by  navigable  waters,  417. 

on  unnavigable  waters,  420. 
Fixtures,  actions  by  mortgagee  for  removal  of,  154. 

mortgagee's  remedy  for  wrongful  removal  of,  153. 

tests  for  determining  what  are,  153. 
Fraud,  representations  which  are  fraudulent,  431. 

Fraudulent  Conveyance,  lien  of  judgments  against  grantor  notwithstand- 
ing, 860. 

priority  obtained  by  bringing  suits  to  vacate,  864. 

Homestead,  removal  from,  when  not  an  abandonment,  800. 
Huktino  on  waters  vested  in  private  ownership,  419. 
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HugBAXD  AND  WvFR,  criminal  conversation,  action  for,  when  snatainsble, 
614. 
«miings  of  wife,  to  whom  belong,  859. 

Iktants,  ratification  by,  of  contract,  339. 

IifSURANCB,  agent  of  insurer,  cancellation  of  policy  by,  41. 

agent  of  insurer,  cancellation  of  policy,  notice  of,  cannot  be  given  to,  41. 

agent  of  insurer,  writing  down  false  answers  in  application,  915. 

conditions  against  combustible  and  dangerous  substances,  585. 

construction  of  policy,  563. 

JUDOMEMT,  appeal  from,  effect  of,  242. 

equity,  when  will  relieve  against,  870. 

general  appearance  of  defendant  waives  all  questions  of  jnrisdictioii 
over,  233. 

partner  not  served  with  process  is  not  bound  by,  492. 

void  for  want  of  jurisdiction,  220. 
JxXRY  Trial,  in  prosecution  for  libel,  law  of,  who  may  determine,  625-627. 

LiBXJL  AKD  Slander,  evidence  of  slarderous  utterances  other  than  those 
charged,  776. 

complaint  for,  when  sufficient,  776. 

jury,  duty  of,  to  receive  instructions  from  the  court,  226,  227. 

jury,  instructions,  duty  of  court  to  give,  627. 

jury,  instruction  of  court,  counsel  may  argue  against,  626. 

jury,  instructions  of  court,  jury  may  disregard,  627. 

jury,  right  of,  to  determine  both  the  law  and  the  facts,  625. 

law  of,  counsel  may  argue  contrary  to  instrnction  of  court,  626. 

mitigation  of  damages,  what  may  be  shown  in,  452. 
Lis  Pendens,  removal  of  subject  of,  to  another  state,  261. 

Married  Women,  ratification  of  contract  by,  after  termination  of  marriage^ 

339. 
Master  and  Servant,  contract  to  employ  servant  as  long  as  he  may  elect 
to  serve,  767. 

contract  to  give  notice  of  intention  to  leave  employment,  758. 
Mortgage,  fixtures,  action  by  mortgagee  for  wrongful  removal  of,  153-156. 

removal  of  goods  to  another  county,  481. 
Municipal  Corporation,  account-books  of,  are  prima  fadt  evidence,  651. 

amendment  of  records  of,  after  what  time  may  not  be  made,  553. 

amendment  of  records  by  clerk  after  his  term  of  office,  553. 

amendment  of  records  by,  effect  of,  552. 

amendment  of  records  of,  how  may  be  compelled,  554. 

amendment  of  records,  when  may  be  made  by  clerk,  552. 

liability  of  member  of  city  council  for  refusing  to  vote  for  approval  of  A 
bond,  436. 

member  of  city  council  acting  judicially  is  not  liable  in  damages,  437. 

ordinance  of,  amendment  of,  by  the  clerk,  552. 

records  of,  amendments  of,  by  the  clerk,  552. 

records  of,  omissions  in,  parol  evidence  to  supply,  651. 

records  of,  when  conclusive,  550. 

records  of,  when  not  conclusive,  551. 

Nboliqencs,  stipulation  limiting  liability  of  railways  for,  when  void,  78S. 
stipulation  limiting  liability  of  railways,  when  valid,  784. 
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NiGOTiABLB  Instruments,  alteration  after  executing,  efiFect  of,  636. 

guarantor,  liability  of,  500. 

guaranty,  construction  of  contracts  of,  500. 
Nuisance,  encroachment  on  public  or  private  right,  when  is  a,  896. 

second  action  for  damages  resulting  from,  242. 

OmCE,  appointment  and  election  to,  these  terms  are  synonymous,  127. 
appointment  to,  legislative  power,  restraint  on,  in  Ohio,  130. 
appointment  to,  modes  in  which  legislatiires  may  authorize,  130. 
appointment  to,  power  of,  when  deemed  executive,  in  Indiana,  132. 
appointment  to,  power  of,  when  deemed  legislative,  in  Indiana,  138,  144. 
appointment  to,  power  of,  may  be  exercised  by  either  department  of  gOT- 

ernment,  129,  130. 
appointment  to,  when  not  an  executive  fanction,  128. 
appointment  to,  when  an  executive  function,  130. 
compensation  not  essential  to  existence  of  an,  131. 
legislature,  power  of,  to  choose  officers,  127,  141. 
legislature  represents  the  whole  power  of  the  people,  126. 
power  of  appointment  to,  constitutional  provisions  concerning,  125. 
power  of  appointment  to,  constitutional  provisions  vesting  legislatUM 

with,  126. 
power  of  appointment,  when  not  an  executive  fanction,  127. 

Payment,  when  deemed  voluntary,  340. 
Power  of  Attorney,  construction  of,  280. 
Presumption  of  payment,  587. 

Principal  and  Aqbnt,  parol  evidence  to  show  that  one  contracted  as  an 
agent,  631. 

personal  liability  of  an  agent,  632. 

termination  of  agency,  acts  and  admissions  of  agent  after,  22. 

Railways,  bridges  so  low  as  to  injure  employees,  93. 

highway  crossings,  how  must  be  made,  93. 

signals,  negligence  in  omitting,  93. 

stipulations  exacted  which  are  contrary  to  law,  782. 

stipulations  exacted  from  shipper  by  fraud  or  coercion,  784. 

stipulations  extorted  from  shipper  without  consideration,  784. 

stipulations  exacted  which  are  contrary  to  law,  782. 

stipulations  limiting  common-law  liability  of,  must  be  reasonable,  784i 

stipulations  limiting  liability  of,  for  negligence,  when  void,  783. 

stipulations  limiting  liability  of,  for  negligence,  when  valid,  784. 

stipulations  limiting  liability  to  that  of  warehouseman,  785. 

stipulations  limiting  liability,  insistence  of,  unreasonable,  785-787. 

stipulations  limiting  liability,  what  forbidden  by  the  statutes  of  Iowa, 
Nebraska,  New  York,  and  Texas,  783. 

stipulations  limiting  time  in  which  shipper  may  bring  action,  785. 
Real  Estate,  agents,  when  authorized  to  sell,  112. 

contract  for  sale  of,  certainty  required  in,  1 12. 

oral  contracts  by  agents  for  sales  of.  111. 
Records  of  Corporations,  admissibility  of,  as  evidence,  550-552. 

amendments  of,  when  and  by  whom  may  be  made,  552-554. 

parol  evidence  to  add  to  or  vary,  550. 

verity  of,  550,  551. 
Rbybbsiohkr,  cloud  upon  his  title,  presumption  from  failure  to  remora,  Tt, 

■iaiate  of  limitation,  effect  of,  against,  78. 
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Riparian  Owktek,  fishing  and  fowling,  right  of,  on  navigable  waters,  417. 
fishing  and  fowling,  anchoring  boats  for  purpose  of,  418. 

Statuti  or  Limitations,  reversioner,  when  bound  by,  78,  79. 
SuMDAT,  indictment  dated  on,  291. 

Taxes,  paid  ander  protest,  action  to  recover,  341. 
voluntary  payment  of,  what  is,  340. 

Waters,  free  fishing  on,  418. 

navigable,  fishing  and  fowling  upon,  when  lands  beneath  are  vested  in 
private  ownership,  416-420. 

navigation,  rights  of,  though  lands  beneath  are  vested  in  private  owner- 
ship, 419. 
Watercottrses,  boom  company,  liability  of,  for  causing  a  jam  of  logs,  336. 
Wild  Fowl,  on  lands  of  another,  who  may  hunt  or  kill,  416. 

property  in,  how  may  be  acquired,  416. 
Will,  realty,  conversion  into  personalty  by,  681. 

legacies,  specific,  what  are,  681. 
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ACKNOWLEDGMENTS. 
8m  Agency,  12,  13;  Deeds;  Mabbied  Womsk,  I,  2. 

ADULTERY. 
See  Criminal  Conversation. 

ADVERSE   POSSESSION. 

1.  As  BETWEEN   Heirs  AND  TENANT  FOB  LiFB.  —  Possession  of  lands  by 

widow  who  is  tenant  for  life  is  not  adverse  or  hostile  to  the  heirs,  and  if 
she  purchases  the  reversionary  estate  at  a  sale  of  the  lands  made  by  the 
administrator,  the  heirs  cannot  assail  her  title  at  law  before  her  death, 
although  the  sale  of  the  reversionary  interest  was  void.  Woodstock  Iron 
Co.  V.  Fullenwider,  73. 

2.  Adverse  Possession  of  Land  Inclosed  by  Mistake,  Effect  of. — Where 

a  person,  by  mistake,  incloses  land  of  another,  claiming  it  as  his  own, 
up  to  certain  fixed  monuments  and  boundaries,  his  actual  and  uninter- 
rupted possession  as  owner,  for  the  period  prescribed  by  the  statute  of 
limitations,  will  give  him  a  good  title  to  the  land  so  inclosed.  And  such 
possession  is  in  no  way  affected  by  the  fact  that,  during  a  portion  of  the 
time,  he  leased  the  adjoining  land  from  the  former  owner  of  the  strip 
inclosed.     Levy  v.  Terga,  525. 

See  Judgments,  1. 

AGENCY. 

1.  A  General  Agency  Exists  where  there  is  a  delegation  to  do  all  acts  con- 

nected with  a  particular  trade,  business,  or  employment.  A  special 
agency  exists  where  there  is  a  delegation  to  do  a  single  act.  Cfreai  West 
Min.  Co.  V.   Woodmas  etc.  Min.  Co.,  204. 

2.  Note  Signed  S.  G.  D.,  Agent,  must  be  treated  as  the  note  of  S.  G.  D.; 

and  parol  evidence  is  not  admissible  to  prove  that  it  is  the  note  of  an- 
other  person,  unless  that  person  carried  on  business  in  the  name  of  such 
agent.  In  that  event,  the  name  of  agent  must  be  regarded  as  the  busi- 
ness name  of  the  principal.     Tarver  v.  Garlington,  628. 

8.  Agent  Who  has  Received  Money  Growing  out  of  Illegal  Contract 
may  be  compelled  to  pay  it  over  at  the  suit  of  his  principal.  The  law 
implies  a  promise  on  the  part  of  the  agent  to  pay  over  to  his  principal 
money  received  for  him  as  such  agent,  and  the  illegality  of  the  contract 
by  virtue  of  which  the  money  was  collected  affords  no  defense.  Floyd  v. 
Patterson,  787. 

4.  A  Complaint  Alleging  that  the  Defendants,  by  their  Agent,  through 
a  note  signed  by  such  agent  in  his  own  name,  "agent,"  promised  to  pay 
plaintiff  a  specific  sum  of  money,  states  a  cause  of  action.     A  demurrer 

828 


924  Index. 

of  such  complaint  admits  the  agency  and  the  promise,  and  does  not 
raise  the  question  whether  parol  evidence  is  admissible  to  prove  that 
such  note  was  executed  by  the  defendants  through  their  agent.  Tarver 
V.  Garlington,  628. 
6.  Persons  Executing  a  Contract  of  Sale  as  Apparent  Principals  will 
not  be  permitted  to  show  by  parol  evidence  that  they  were  acting  as 
agents  of  another,  when  sued  on  a  warranty  implied  by  such  contract. 
Bulwinkle  v.  Cramer,  645. 

6.  Agent  cannot  Bind  Principal  by  Any  Admission  Made  apteb  Ter- 

mination OF  Agency.  —  Authority  of  the  clej  k  of  a  steamboat  to  make 
purchases  for  the  boat,  and  to  state  accounts,  necessarily  terminates 
when  his  connection  with  the  boat  is  severed,  and  after  that  time  he 
cannot  bind  the  owners  by  his  written  admission  of  the  correctness  of 
an  account;  and  to  obtain  any  information  he  may  possess  as  to  its  cor- 
rectness, he  must  be  called  and  examined  as  a  witness.  Gunter  v.  Stu- 
art, 21. 

7.  ErrHER  Agent  or  Principal  may  Sue  upon  Contract  not  under  seal 

made  by  the  agent  in  his  own  name  for  an  undisclosed  principal;  and 
parol  evidence  is  admissible  to  show  that  the  principal  is  the  real  con- 
tracting party.     Deitz  v.  Insurance  Co.,  909. 

8.  Parol  Evidence  can  Never  be  Admiited  for  the  Purpose  of  Exon- 

erating AN  Agent  who  has  entered  into  a  written  contract  as  principal, 
even  though  he  should  propose  to  show,  if  allowed,  that  he  disclosed  his 
agency  and  mentioned  the  name  of  his  principal  at  the  time  the  contract 
was  executed.  Bulwinkle  v.  Cramer,  645. 
0.  Foreign  Corporation  —  Whether  has  Agent  in  County,  Question  for 
Jury.  —  Where  in  a  suit  against  a  foreign  corporation  the  petition  al- 
leges that  such  corporation  has  an  agent  in  the  county,  and  the  defendant 
denies  that  it  has  such  agent,  and  pleads  in  abatement  to  the  jurisdiction 
of  the  court,  if  the  testimony  upon  the  question  of  agency  is  conflicting, 
the  question  of  agency  or  not  should  be  left  to  the  jury,  and  it  is  error 
to  withdraw  it  from  them.     Bradstreet  Company  v.  Oill,  763. 

10.  Agency  or  not  is  Question  of  Law  to  be  determined  by  the  relations  of 
the  parties  as  they  in  fact  exist  under  their  agreements  or  acts.  If  rela- 
tions exist  between  them  which  constitute  an  agency,  it  will  be  an 
agency,  whether  they  understood  it  to  be  so  or  not.  Their  private  inten- 
tion will  not  affect  it.     Id. 

11.  Contracts  —  Damages  Recoverable  on  Revocation  of. — Where  an 
agent  has  a  contract  with  his  principal  to  sell  certain  lands,  to  be  dis- 
posed oi  within  a  time  limited,  and  he  is  to  receive  as  compensation  for 
his  services  only  a  share  of  the  proiits  arising  from  the  proceeds  of  the 
sale,  and  in  performance  of  such  contract  he  renders  services  for  several 
months,  expending  time  and  money,  and  the  principal  then  revokes  the 
contract  without  any  reason  or  excuse,  and  refuses  to  permit  him  to  fur- 
ther perform,  the  agent  is  entitled  to  recover  such  compensation  in  dam- 
ages as  would  be  equal  in  amount  to  his  share  of  the  profits  which  would 
have  resulted  had  the  lands  been  sold  by  him.    Durkee  v.  Ounn,  300. 

12.  Execution  of  Power  of  Attorney.  —  It  is  not  Required  that 
power  of  attorney  shall  be  executed  in  the  presence  of  the  officer  before 
whom  it  is  acknowledged,  nor  is  it  material  that  he  should  know  that 
the  signature  was  written  by  the  grantor.  If  the  grantor  acknowledges 
before  the  officer  the  due  execution  of  the  instrument,  he  thereby  recog- 
nizes and  adopts  the  signature  as  his  own.     Munger  v.  Baldridge,  273. 
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13.  ACKNOWLEDGMBNT     OF     PoWER     OF     ATTORNEY.  —  It     IS     SUBSTANTIAL 

Compliance  with  Requirements  of  Statute  as  to  the  acknowledg- 
ment to  power  of  attorney,  where  the  oflBcer  certifies  that  at  a  certain 
time  "came  Julia  P.  Hunger,  who  is  personally  known  to  me  to  be  the 
identical  person  whose  name  is  affixed  to  the  foregoing  instrument  of 
writing  as  grantor,  and  duly  acknowledges  that  she  executed  the  same, 
and  for  the  purposes  therein  set  forth. "    Id. 

14.  Power  of  Atporney  to  Convey  Lands  need  not  Describe  in  De- 
tail the  lands  authorized  to  be  conveyed,  and  a  power  granted  by 
wife  to  husband  "to  execute  and  acknowledge,  sign,  seal,  and  deliver 
any  deed  or  deeds  for  the  conveyance  or  assurance  of  all  my  right,  title, 
and  interest  in  and  to  any  lands  and  tenements  the  title  to  which  is  in 
the  said  D.  S.  Munger,  and  in  which  I  have  any  interest  as  being  the 
wife  of  him,  said  D.  S.  Munger,"  is  sufficient  to  authorize  the  convey- 
ance of  her  interest  in  any  lands  then  owned  by  D.  S.  Munger  within  the 
county  where  the  power  of  attorney  was  recorded.     Id. 

16.  That  an  Agent  Who  Made  a  Sale  of  Real  Estate  was  not  Au- 
thorized IN  Writing  to  do  so  is  immaterial,  if  it  was  made  in  the 
presence  of  the  principals  at  the  request  of  one  of  them,  and  the  money 
paid  is  at  the  same  time  handed  to  the  other,  and  the  purchaser  takes 
possession  under  his  contract,  and  makes  valuable  improvements  M'ith 
the  knowledge  of  the  principals,  who  instructed  such  agent  to  make  out 
a  contract  of  sale,  and  the  latter,  pursuant  to  such  instruction,  exe- 
cuted such  contract.     Kama  v.  Olney,  101. 

16.  Contract  to  Advertise  and  Sell  Real  Estate,  Construction  of. 
—  A  written  contract  entered  into  between  a  real  estate  agent  and 
the  owner  of  land,  the  former  agreeing  to  advertise  and  sell  the  land, 
but  to  receive  no  compensation  for  his  services  excepting  a  share  in  the 
surplus  or  profits  arising  from  the  proceeds  of  the  sale,  is  a  contract  of 
agency,  and  not  of  partnership.     Durkee  v.  Gunn,  300. 

See  Banks  and  Banking,  3;  Estoppel,  5;  Husband  and  Wifb,  8,  9;  In- 
surance, 1-4;  Pleading,  6. 

ALTERATION  OF  INSTRUMENTS. 
See  Mortgages,  4. 

ANIMALS. 
Hunting  Rights.  — Every  Person  has  an  Equal  Right  of  taking,  for 
his  own  use,  all  creatures  fit  for  food  that  are  wild  by  nature,  so  long  as 
he  does  no  injury  to  another's  rights;  but  £is  every  person  has  the  right 
of  exclusive  dominion  as  to  the  lawful  use  of  land  owned  by  him,  no 
other  can  hunt  or  sport  upon  his  land  but  by  his  consent.  He  has  the 
exclusive  right  of  hunting  and  sporting  upon  his  own  land,  whether  it  be 
upland  or  covered  with  water.     Sterling  v.  Jackson,  405. 

APPEAL  AND  ERROR. 
1.  Bill  of  Exceptions  in  Record  cannot  be  Corrected  in  Supremk 
Court  after  Cause  is  Submitted.  —  If,  by  any  undue  practice,  the 
signature  of  the  trial  judge  is  procured  to  a  bill  of  exceptions  which  he 
did  not  understand,  and  did  not  intend  to  sign,  the  trial  court  may, 
npon  motion,  even  after  adjournment  for  the  term,  and  after  the  per- 
fecting of  an  appeal  to  the  supreme  court,  strike  it  from  the  record;  and 
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if  the  amendment  be  made  after  the  transcript  has  been  filed  in  the 
supreme  court,  the  record  may  be  corrected  in  the  latter  court  by  a 
■uggeatiou  of  its  diminution  and  a  motion  for  a  certioran;  but  it  cannot 
be  corrected  in  the  supreme  court  in  the  first  instance,  especially  after 
the  cause  has  been  submitted.     East  Line  etc.  R'y  Co.  v.  Culberson,  805. 

2.  Respondent  should  Notify  Appellant  of  any  additional  grounds  upon 
which  he  intends  to  rely  in  support  of  the  judgment  below.  Ex  parte 
Dickinson,  749. 

8.  iNSTRUcriONS.  —  Exception  taken  to  a  detached  portion  of  a  charge  to  the 
jury  cannot  be  sustained  when  the  charge,  taken  together  and  considered 
as  a  whole,  is  consistent  and  proper.     State  v.  Turner,  706. 

4.  It  is  Error  to  Permit  Counsel,  in  Arguing  before  Jurt,  to 
State  and  comment  upon  facts  not  in  evidence,  against  the  objection 
of  the  opposite  party,  and  the  error  is  not  corrected  by  an  instruction  to 
the  jury  to  disregard  all  statements  of  counsel  not  supported  by  evi- 
dence, unless  it  is  found  as  a  fact  that  the  error  was  harmless,  and  that 
the  legal  right  to  a  fair  trial  was  not  infringed.     Cross  v.  Grant,  607. 

6.  Error  in  Giving  Instruction  Which  Misstates  Law  is  not  Cured  by 
giving  another  instruction  which  correctly  states  it,  because  the  court 
cannot  say  which  instruction  the  jury  will  follow.  McCleneglian  v. 
Omaha  etc.  R.  R.  Co.,  508. 

6.  Supreme    Court  will  not   Rever.se  a    judgment  upon  grounds    not 

taken  in  the  court  below,  nor  in  the  exceptions,  unless  for  want  of 
jurisdiction,  but  such  court  will  affirm  a  judgment  upon  other  grounds 
than  those  upon  which  it  was  based  in  the  lower  court.  Chapman  v. 
City  Council,  681. 

7.  Evidence.  —  Error  in  Permitting  Incompetent  Testimony  to  Go  to 

Jury  is  cured,  where  the  defendants  go  upon  the  stand  as  witnesses  on 
their  own  behalf,  and  there  give  substantially  the  same  evidence  as 
that  erroneously  admitted  in  the  first  instance.     State  v.  Furney,  262. 

8.  Evidence  —  Depositions.  —  It  is  not  Error  to  Permit  Deposfi'ion  to 

BB  Read  in  Evidence,  though  taken  in  the  same  city  where  the  trial 
was  had,  and  only  one  day  before  the  trial,  and  without  any  showing 
being  made  that  the  oral  testimony  of  the  witness  could  not  be  procured, 
where  no  objection  was  urged  against  it  for  these  reasons,  and  the  rea- 
sons given  for  the  objection  that  was  urged  against  the  deposition  were 
insufiicient.     Mis.touri  P.  R'y  Co.  v.  Neiswanger,  304. 

9.  Dlsqualification  of  Juror  not  Ground  for  New  Trial  when.  —  A 

new  trial  will  not  be  granted  on  the  ground  of  a  juror's  disqualification 
for  a  matter  that  is  a  principal  cause  of  challenge,  which  existed  before 
he  was  elected  and  sworn,  but  which  was  unknown  to  the  party  until 
after  the  trial,  and  which  could  not  have  been  discovered  by  the  exer- 
cise of  ordinary  diligence,  unless  it  appears,  from  the  whole  case,  that  the 
party  suffered  injustice  from  the  fact  that  such  juror  served  upon  the 
trial  of  the  case.     Beck  v.  Thompson,  870. 

10.  Defect  in  Charge  to  Jury  is  not  Ground  for  Reversal  of  the  judg- 
ment, where  the  defect  is  not  called  to  the  attention  of  the  court  by  an 
instruction  supplying  it.      Weaver  v.  Nugent,  792. 

11.  Ruling  upon  Issues  Withdrawn  from  Jury.  —  A  ruling  upon  a  matter 
which  was  withdrawn  from  the  jury  in  the  charge  is  not  ground  for  re- 
versal of  the  judgment.     Id. 

12.  Refusal  to  Take  Indictment  from  Jury,  not  Error  when.  —  Where, 
on  the  trial  of  a  prisoner  jointly  indicted  with  two  others,  the  indict- 
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ment,  with  ui  Indonement  thereon  of  a  verdict  of  a  fvLXj  finding  on* 
of  them  guilty,  ia  shown  to  the  jury,  and  taken  by  them  to  the  jury* 
room,  it  is  not  error  for  the  court  to  refuse  to  send  to  the  jury-room 
and  take  the  indictment  from  the  jury  while  they  are  deliberating.  State 
T.  Shores,  875. 

IS.  RBA30N3  GiVBN  BT  JxTDOB  it)K  RsrusiNa  Nbw  Tbial.  — If  the  refusal 
of  a  motion  for  a  new  trial  be  correct,  the  fact  that  the  judge  gave  an 
erroneous  reason  for  such  refusal  will  not  be  a  ground  for  reversing  the 
judgment.     Oalveston  v.  Hemmis,  828. 

Sea  AaxNOT,  9;  Hohesxbad,  1;  Lis  Pxmdkms;  PLSADnra,  7.  8,  10;  F&ooxsa, 
4,  5;  Trial,  3.  8,  14. 

ARREST. 

1.  Warrant  o»  Arrest  —  Sufficienct  ot.  —  A  warrant  issued  upon  an 

original  complaint  on  information  and  belief,  but  reciting  that,  upon 
examination  under  oath,  it  appeared  to  the  justice  that  the  offense  had 
been  committed,  and  that  there  was  just  cause  to  suspect  the  accused  to 
be  guilty  thereof,  is  valid  and  legal,  as  the  complaint  presumptively 
shows  a  legal  and  proper  ground  for  the  issuance  of  the  warrant.  Has- 
kins  V.  Ralston,  376. 

2.  Warrant  ov  Arrest  —  SumcntNcr  ot.  —  A  warrant  charging  defendant 

with  uttering  and  publishing  as  true  a  certain  false,  forged,  and  coun* 
terfeited  note  for  the  payment  of  money  on  a  certain  date,  and  describ- 
ing the  note,  defendant  well  knowing  at  the  time  that  said  note  was 
false,  forged,  and  counterfeited,  sufficiently  describes  the  offense  of  for- 
gery without  averring  an  intent  to  defraud.  Id, 
See  Extradition,  1,  2. 

ASSAULT  AND  BATTERY. 
See  Damaqes,  4. 

ASSIGNMENTS. 
Notice  —  Liability  or  Drawee.  —  An  order  on  a  fund  operates  as  an 
assignment  of  so  much  of  the  fund  due  the  drawer;  but  where  the 
drawee  pays  the  whole  fund  to  the  drawer,  without  actual  personal 
notice  of  the  assignment,  such  drawee  is  not  liable  to  the  assignee. 
In  such  case,  notice  to  the  husband  of  the  drawee  is  not  notice  to  her. 
Earvin  v.  Oalluchat,  671. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 
The  South  Carolina  Act  Relating  to   Assignments  fob  the  Benefit 
OF  Creditors  applies  as  well  to  assigaments  made  outside  the  state  aa 
to  those  made  within  it.     Ex  parte  Dickinson,  749. 
See  Conflict  of  Laws,  1,  2;  Fraudulent  Conveyances,  8,  9. 

ATTACHMENT  AND  GARNISHMENT. 

1.  Non-resident.  —  A   citizen  of  another  state  has  the  same  rights  as  a 

^citizen  of  this  state,  under  the  attachment  law  of  South  Carolina. 
Ex  parte  Dickinson,  749. 

2.  Justice's  Writ  of  Attachment  does  not  operate  as  a  summons;  and 

■ervice  of  it  personally,  without  service  on  property,  and  service  of  aa 
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inrentory  as  required  by  atatnte,  ia  insufficient  to  give  Jorisdiotion  otct 
defendant  under  the  Michigan  statute:  Howell's  Stats.,  sees.  6839,  6840. 
Langtry  v.  Wayne  Circuit  Judges,  352. 

8.  Jurisdiction  cannot  be  Acquired  by  the  Mere  Levy  op  an  Attachment, 
sufficient  to  authorize  the  court  to  determine  the  question  of  indebted* 
ness,  and  to  condemn  the  attached  property  to  pay  the  same.  Though 
an  attachment  is  levied,  jurisdiction  is  not  acquired  until  service  of 
summons.     Or  eat  West  Min.  Co.  v.  Woodmaa  etc.  Min.  Co.,  204. 

4.  Garnishment  —  Evidence.  —  After  service  of  summons  to  show  cause,  a 
garnishee  defendant  may  make  further  and  supplemental  disclosure,  and 
give  in  evidence  matters  of  hearsay  touching  his  liability  to  the  princi- 
pal defendant.     Drake  v.  Lake  Shore  etc.  R'y  Co.,  382. 

6.  Garnishment  in  One  State  of  Debt  Exempt  in  Another.  — Garnishment 
proceedings  cannot  be  instituted  in  one  state  to  evade  the  exemption 
laws  of  a  sister  state,  and  thus  deprive  a  laborer  of  the  benefit  of  the 
laws  of  the  latter  state  to  protect  his  wages  from  seizure,  when  he  resides 
in  that  state,  has  not  been  personally  in  the  state  where  suit  is  institu- 
ted, nor  has  any  property  in  that  jurisdiction.     Id. 

6.  Garnishment  in  One  State  or  Debts  Exempt  in  Another. — A  creditor 

who  is  a  citizen  of  one  state  cannot,  by  assigning  his  claim  to  a  citizen  of 
another  state,  use  the  courts  of  that  state  to  collect  a  debt  against  a  citi- 
zen of  the  former  state  whose  person  or  property  is  not  within  the  juris- 
diction where  suit  is  brought,  and  whose  wages,  sought  to  be  reached 
and  confiscated  by  garnishment,  are  exempt  from  seizure  by  the  law  of 
his  state.     Id. 

7.  Garnishment  in  One  State  op  Debt  Exempt  in  Another.  —  The  wages 

of  an  employee,  exempt  from  attachment  by  the  law  of  the  state  of  his 
residence,  where  his  contract  for  services  is  made  and  performed,  and 
where  his  wages  are  payable,  and  the  debt  contracted,  are  not  subject  to 
garnishment  in  another  state,  where  he  has  not  subjected  himself  to  the 
jurisdiction  of  the  court  save  by  the  disclosure  of  the  garnishee.  Id. 
See  Chattel  Mortgages;  Conflict  of  Laws,  1;  Corporations,  11;  Ma- 
licious Prosecution,  7-14;  Replevin,  2. 

ATTORNEY  AND  CLIENT. 

1.  Validity  of  Contract  for  Services  of  Attorney. — Attorneys  at  law 

may  be  employed  to  defend  persons  charged  with  crime,  where  the  alleged 
oflfenses  are  charged  to  have  been  committed  prior  to  the  employment, 
and  their  services  may  also  be  engaged  for  future  transactions,  where  no 
wrong  is  intended  or  contemplated.  But  a  contract  entered  into  by  at- 
torneys at  law  to  defend  persons  for  criminal  oflfenses,  which  were  in  con- 
templation of  all  the  parties  to  be  committed  in  the  future,  is  against 
public  policy,  and  void,  and  compensation  for  services  actually  performed 
under  such  contract  canaot  be  recovered.     Bowman  v.  Phillips,  292. 

2.  CoNTRAar  by  Attorneys  to   Defend  Future  Violations  of  Prohibi. 

TORY  Liquor  Law  is  Void. — The  plaintiflfs,  attorneys  at  law,  entered 
into  a  contract  with  the  defendants,  who  ware  engaged  in  the  illegal  sal* 
of  intoxicating  liquors,  whereby  the  plaintiffs  agreed,  for  one  year,  for 
the  monthly  compensation  of  eighty  dollars,  payable  on  the  first-day 
of  each  month,  to  defend  all  cases  brought  against  the  defendants  for 
violations  of  the  prohibitory  liquor  laws.  Services  were  actually  per- 
formed by  the  plaintiffs  under  this  contract,  but  they  were  paid  for  th» 
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flnt  nine  months  only,  and  this  action  was  brought  to  recover  foj  their 
■arrices  for  the  last  three  months  of  the  year.  It  was  held  that  the 
contract  was  in  contravention  of  public  policy,  and  void,  and  that  th« 
plaintiffs  could  not  recover  an  additional  amount  for  their  services  which 
they  actually  performed  under  the  contract,  although  such  services  may 
have  been  worth  more  than  the  amount  claimed  for  the  entire  year'i 
work.     Id. 

8.  Champertous  Contract.  — An  agreement  by  an  attorney  at  law  to 
prosecute  a  suit  in  which  he  had  no  previous  interest,  and  to  receive 
as  compensation  a  stipulated  sum  in  excess  of  the  value  of  his  services  if 
•nccessful,  and  nothing  if  the  case  was  lost,  is  contrary  to  public  justice 
Knd  professional  duty,  and  is  void  for  champerty  and  maintenance.  And 
the  contract  being  illegal,  the  law  does  not  imply  a  promise  to  pay 
the  attorney  what  his  services  were  worth,  and  the  client  may  maintain 
an  action  against  him  for  all  he  received,  less  any  costs  properly  paid 
by  him.     Bidkr  v.  Legro,  673. 

4.  Appearanck  by  Unauthorized  Attorney  Binds  No  One;  and  the  pre- 
sumption that  the  attorney  who  appeared  was  authorized  to  do  so  may 
be  rebutted  in  any  direct  proceeding  to  attack  the  judgment  based  upon 
such  appearance,  by  showing  that  no  process  wm  served  in  the  action, 
and  that  the  attorney  appeared  without  the  consent  or  knowledge  of  the 
one  whom  he  assumed  to  represent.  Cheat  West  Min.  Co.  v.  Woodrruu 
etc.  Min.  Co.,  204. 

6.  Appkarancb  or  Attorney,  if  Unapthorized,  is  Ground  for  VAOAniro 
Judgment.  —  Where  the  court  acquires  jurisdiction  of  an  action  solely 
by  the  appearance  of  an  attorney,  the  party  for  whom  the  appearance 
was  made  may  deny  the  authority  of  such  attorney,  and  if  the  appear- 
ance was  unauthorized,  vacate  the  judgment.  But  the  want  of  author- 
ity must  be  clearly  made  to  appear,  in  order  to  warrant  the  court  in 
vacating  the  judgment.      Winters  v.  Means,  489. 

I.  Attorney  by  Virtue  of  his  Employment  has  not  Authority  to  Com- 
promise an  action  which  he  is  employed  to  prosecute  or  defend;  but  if 
Buch  attorney  assumes  the  right  to  exercise  the  power  to  compromise  the 
action,  and  does  exercise  such  power,  it  is  not  to  be  presumed  that  he 
acted  in  the  matter  without  lawful  authority,  and  slight  evidence  only 
may  be  sufficient  to  authorize  the  belief  that  he  was  clothed  with  all  the 
power  that  he  assumed  to  exercise.   East  Line  etc  R.  R.  Co.  v.  Scott,  758. 

BANKS  AND  BANKING. 

1.  Bank  Undertaking  to  Collect  a  Certificate  of  Deposit  is  bound  to 

use  all  reasonable  diligence  to  protect  the  interest  thus  confided  to  ita 
care.     German  National  Bank  v.  Burns,  247. 

2.  A  Bank  is  Negligent  when  It  Sends  a  Certificate  of  Deposit  bt 

Mail  for  Payment  to  the  Bank  whose  Duty  It  is  to  Make  Such 
Payment,  and  it  is  therefore  answerable  for  any  damages  resulting  to  its 
employer  from  such  neglect.     Id. 

8.  Bank  Which  does  not  Employ  a  Suitable  Agent  to  Make  a  Collec- 
tion is  answerable  for  his  misconduct  or  negligence  when  such  agent 
is  the  party  or  bank  whose  duty  it  is  to  make  the  payment.    Id, 

4.  A  Bank  Becomes  Unconditionally  Liable  for  the  Amount  of  the  Cer- 
TDnoATB  of  Deposit  Given  to  It  for  Collection  if  it  forwards  such 
eertificate  to  the  bank  by  which  it  was  issued,  with  the  request  to  be 
AK.  St.  Kip.,  Vol.  XIII.  —60 
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credited  with  the  amount  thereof,  if  the  certificate  is  received  by  the 
Utter  bank  before  it  has  suspended.     Id. 

BETTERMENTS. 
Ikprotemsnts  —  INTERE3T.  —  Party  in  possession  who  is  allowed  the  value 
of  hia  improvements  should  not  be  allowed  interest  thereon  from  tb« 
time  of  filing  the  decree.     Boykin  v.  Ancrum,  698. 
See  Husband  and  Wifb,  7. 

BONDS. 

OmCE    AND    0ITICKR3.  —  SiTRETIKS    IN    OFFICIAL    BOND     OF    BaNK    TrBAS- 

UBER  ARE  Estopped  by  the  recital  therein  of  the  fact  that  he  "is 
treasurer  "  to  deny  that  he  was  treasurer  when  the  bond  was  given;  and 
if  the  principal  was  then  holding  the  office  at  the  suflferance  of  the  corpo- 
ration, and  not  for  a  fixed  term,  and  the  bond  purported  to  be  given  for 
an.  indefinite  term,  the  only  implied  limitation  of  it  is  to  the  indefinite 
term  which  the  sureties  admitted  he  was  holding.  In  such  case,  the 
liability  of  the  sureties  was  not  impliedly  limited  by  the  expiration  and 
extension  of  the  bank's  charter.  Hall  v.  Brachett,  5S8. 
See  Suretyship,  3. 

BOOM  COMPANIES. 
See  Watercourses. 

BOUNDARIES. 

Declarations  of  Former  Owner  and  Adjoining  Proprietor.  — In  an 
action  involving  a  disputed  boundary,  consisting  of  a  river,  declara- 
tions by  a  former  owner,  under  whom  plaintiff  claims,  made  forty  years 
before  the  suit,  and  also  declarations  made  by  an  adjoining  proprietor, 
that  the  river  has  changed  its  bed,  are  inadmissible.  Taylor  v.  OUnn, 
724. 

CARRIERS. 

1.  Carriers  of  Kassenoebs  must  Use  the  Utmost  Care  and  Diligence 

IN  Providing  safe,  suitable,  and  sufficient  vehicles  for  the  conveyance 
of  their  passengers.     Treadwell  v.   Whittier,  175. 

2.  Carrier  of  Passenger  is  Bound  to  the  Utmost  Care  and  Diligence 

of  Cautious  Persons,  and  is  responsible  for  any,  though  the  smallest, 
neglect.  His  undertaking  is  to  carry  his  passengers  with  safety,  as  far 
as  human  power  and  foresight  can  do  so.     Id. 

3.  Elevators.  —  The  Care  and  Diligence  Expected  of  Persons  Using  an 

Elevator  in  their  Place  of  Business  is  the  same  as  that  resting  on 
carriers  of  passengers  by  a  coach  or  railway;  and  the  latter  are  liable  for 
the  slightest  neglect  in  regard  to  the  vehicles  provided  for  them,  and  are 
held  to  extraordinary  diligence  and  care  in  their  management.     Id. 

4.  Owners  of  Elevators  must  Keep  Pace  with  Science,  Art,  and  Modern 

Improvement  in  supplying  safe  vehicles,  machinery,  and  appliances  for 
their  use.     Id. 
B.  Elevators.  —  A  Person  Running  an  Elevator  in  his  Place  of  Busi- 
ness must  be  held  to  undertake  to  carry  safely  persons  riding  therein  as 
fully  as  human  care  and  foresight  can  do.     Id. 
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&  Carriib  aw  Passxnoeks  la  Responstbli  »or  Defects  Which  mioh» 
HAYB  BKBN  DISCOVERED  by  the  most  carefal  and  tboroagh  examination. 
Id. 

7.  Elevators,  Manutacturer's  Want  of  Cars  and  Skill.  —  Owner  or 

Elevator  is  not  Excluded  from  the  Degree  of  Care  and  Dilioenct 
othervrise  exacted  of  him  by  the  fact  that  the  elevator  in  use  was  con- 
structed by  a  competent  and  skillful  manufacturer,  from  whom  it  was 
purchased.  Such  manufacturer  is  a  mere  agent  and  servant  in  the  con- 
struction of  the  elevator,  for  whose  want  of  care  the  owner  of  the  ele- 
vator becomes  responsible.  The  obligation  of  care  and  foresight  rests 
on  the  person  using  the  elevator,  and  he  cannot  shift  it  from  himself  to 
another  person.     Id. 

8.  Elevator,  Testing.  — If  an  Accident  is  Caused  by  a  Defect  or  Fault 

in  one  of  the  piston-rods  of  an  elevator,  the  owner  thereof  is  answerable 
to  the  person  injured  thereby,  unless  such  defect  or  fault  could  not  have 
been  discovered  on  a  reasonable  and  careful  examination  according  to 
the  best  known  tests  reasonably  practicable.     Id. 

9.  Passenger-elevators.  —  A  Person  Injured  by  the  Breaking  of  the 

machinery  of  a  passenger-elevator  has  a  right  to  recover  against  the  per- 
sons by  whom  it  was  controlled,  in  the  absence  of  evidence  on  the  part  of 
the  defendant  showing  that  he  was  free  from  fault  or  neglect.     Id. 

10.  Instkuctions.  —  In  an  action  to  recover  for  injuries  sustained  in  an 
elevator  accident,  the  following  instruction  is  not  erroneous:  "That 
the  defendants  owed  it  as  a  duty  to  the  persons  using  the  elevator  in 
their  store,  either  as  customers  or  by  their  invitation  or  request,  to  use 
all  reasonable  means  and  efforts  to  furnish  good  and  well-constructed 
machinery,  adapted  to  the  purposes  of  its  use,  of  good  material,  and  of 
the  kind  which  is  found  to  be  safest  when  applied  to  use;  and  while 
they  were  not  required  to  seek  and  apply  every  new  invention,  they 
must  adopt  such  as  are  found  by  experience  to  combine  the  greatest 
safety  with  practical  use. "    Id. 

11.  Street-railway  Company  is  not  Liable  as  an  insurer  of  the  safety  of 
its  passengers,  and  is  only  answerable  for  any  injury  which  may  happen 
through  its  own  negligence,  or  the  negligence  or  default  of  its  servaUbS. 
Wormsdorfy.  Detroit  City  R'y  Co.,  453. 

12.  Street-railway  Company  is  Bound  to  Provide  Suitable  Cars,  with 
proper  and  safe  appliances  for  checking  their  speed  on  a  descending 
grade,  and  for  stopping  them  as  necessity  or  convenience  may  require, 
and  to  keep  the  same  in  good  repair;  to  provide  safe  horses  for  the  trans- 
portation of  passengers,  and  careful  and  prudent  drivers.    Id. 

13.  Street-railway  Company  is  not  Required  to  furnish  its  road  with  new 
cars,  nor  is  it  liable  for  using  old  ones,  but  whether  new  or  old  cars  are 
used,  it  is  required  to  keep  them  in  good  repair,  and  fit  for  use,  so  aa 
not  to  endanger  the  safety  of  passengers.    Id. 

14.  Nonsuit  should  be  Refused  in  an  Action  against  a  Carrier  for 
damages  for  refusing  to  carry  goods  for  plaintiff,  where  there  is  evidence 
that  plaintiff  was  refused  transportation  for  his  goods  while  the  goods  of 
others  were  carried  without  objection.  Avinger  v.  South  Carolina  B'y 
Co.,  716. 

16.  Right  to  Discriminate.  — In  the  absence  of  charter  or  statutory  pro- 
visions to  the  contrary,  a  common  carrier  must  carry  for  all  who  apply, 
but  he  may  discriminate  as  to  rates  so  long  cis  no  uureasouabhe  charge  is 
made.      Id. 
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16.  Brawch  Lines. — While  a  company,  organized  and  chartered  for  the 
transportation  of  goods,  merchandise,  and  other  property,  is  a  common 
carrier,  still,  when  it  constructs  a  branch  line,  whether  it  becomes  a  com- 
mon carrier  as  to  such  line  depends  upon  the  character  of  use  to  which 
it  is  put,  and  is  a  question  of  fact  for  the  jury.     Id. 

17.  Common  Carrier  has  No  Right  to  Demand  of  Shipper  Waiver  of  hi3 
Rights  as  a  condition  precedent  to  receiving  freight.  Missoun  P.  R.  B, 
Co.  V.  Fagan,  776. 

18.  Custom  Requiring  Owner  to  Go  on  Samb  Train  with  his  Stock,  to 
feed  and  water  it,  cannot  be  sustained,  because  the  law  imposes  this  duty 
on  the  carrier,  and  the  latter  cannot  transfer  it  to  the  shipper  by  custom. 
Id. 

19.  Custom  cannot  Extinguish  Liability  Imposed  by  Law  upon  Common 
Carriers  for  a  failure  to  perform  their  duties  and  obligations,  nor  can  it 
require  the  injured  party  to  limit  such  liability  by  agreement.    Id. 

See  Damages,  6,  7. 

CERTIORARI. 
See  Justices  or  the  Peacb. 

CHAMPERTY. 
See  Attorney  and  Client,  3. 

CHANCERY  PRACTICE. 
See  Equity. 

CHATTEL  MORTGAGES. 

1.  Chattel   Mortgage   Executed  by  Party  under  Fictitious  Namb.  — 

Where  a  person  executes  a  chattel  mortgage  under  a  fictitious  name  and 
delivers  it  to  the  mortgagee,  who,  without  knowing  that  the  name  of 
the  mortgagor  was  fictitious,  records  the  mortgage  in  the  proper  county, 
the  title  to  the  property  mortgaged  vests  in  the  mortgagee  by  the  deliv- 
ery of  the  mortgage,  and  he  may  recover  the  property  from  another  per- 
son to  whom  the  mortgagor  sells  it,  under  his  true  name,  after  the 
mortgage  was  recorded.     Alexander  v.  Graves,  501. 

2.  Chattel  Mortgage  —  Removal  of  Chattels  —  Constructtvb  Notice.  — 

A  chattel  mortgage  which  is  filed  in  the  county  clerk's  office  of  the 
county  in  which  the  mortgagor  is  residing  at  the  time  of  its  execution  is 
constructive  notice  of  the  existence  of  such  mortgage  in  that  county, 
and  in  any  county  to  which  the  mortgagor  may  remove  the  mortgaged 
property.  Grand  Island  Bkg.  Co.  v.  Frey,  478. 
8.  Lien  of  Valid  CHArraL  Mortgage  on  Machinery  cannot  bb  Divbstbi> 
by  attaching  such  machinery  as  a  fixture  in  a  roller  milL    Id. 

COMMON  LAW. 
See  Statutes,  7.  . 

COMMUNITY  PROPERTY. 
See  OuHiN AL  Law,  23,  24;  Husband  and  Wub.  1-*. 

CONDITIONS. 
Bee  Covenants,  3,  4. 
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CONFLICT  OF  LAWS. 

1.  AssiaNMBirr  tor  thk   Benettt  of  Creditors  by  a  citizen  of  New  York, 

made  in  that  state,  and  giving  a  preference  to  certain  creditors,  though 
valid  there,  is  void  in  South  Carolina,  where  the  statute  prohibits  the 
giving  of  such  preference,  and  will  not  be  enforced  in  the  latter  state  in 
favor  of  citizens  of  New  York  as  against  property  of  the  assignor  situated 
in  South  Carolina,  but  such  citizens  may,  by  attachment,  secure  a  lien 
against  such  property.     Ex  parte  Dickinson,  749. 

2.  Transfer  or  Assignment  of  personal  property  located  in  South  Caro- 

lina, made  by  the  owner  in  accordance  with  the  law  of  his  domicile  in 
another  state,  will  not  be  recognized  in  South  Carolina  when  in  direct 
conflict  with  the  laws  of  that  state.     Id. 

3.  If  an  Injury  is  Suffered  in  One  State,  and  an  Action  is  Brought 

IN  Another  for  damages  resulting  therefrom,  the  law  of  the  former 
state,  whether  statutory  or  otherwise,  determines  the  plaintifif's  right 
to  recover.  If  an  action  could  not  have  been  sustained  in  the  state 
where  the  injury  was  suffered,  none  is  maintainable  elsewhere.  Bridger 
V.  Asheville  etc.  R.  R.  Co.,  653. 

4.  Punishment  by  State  of  Acts  Which  are  also  Crimes  against  thh 

United  States.  —  That  which  is  made  criminal  by  the  laws  of  the 
United  States  may  also  be  declared  a  crime  against  this  state  and  its 
citizens,  and  may  be  punished  as  an  infraction  of  the  laws  of  this  state. 
Hence,  one  guilty  of  having  in  his  possession  a  block  or  plate  from  which 
may  be  printed  a  note  of  a  foreign  bank,  may  be  indicted  and  punished 
in  this  state,  though  his  offense  is  also  punishable  under  the  laws  of  the 
United  States.  He  has  in  truth  been  guilty  of  two  crimes,  one  against 
the  state  and  another  against  the  United  States,  and  each  may  prosecute 
and  punish  the  crime  against  it.  People  v.  McDonnell,  159. 
See  Attachment  and  Garnishment,  5-7;  Estates  of  Decedents,  2. 

CONSPIRACY. 
See  Criminal  Law,  13. 

CONSTITUTIONAL  LAW. 

1.  Delegation  of  Legislative  Power.  —  A  Statute  Providing  that  Cer- 

tain Persons  shall  Select  a  Site  for  a  public  building  proposed  to 
be  constructed  is  not  an  unlawful  delegation  of  public  powers.  The 
mere  act  of  selecting  such  site  is  not  legislative.     People  v.  Dunn,  118. 

2.  Constitutional  Law.  —  Act  Appropriating  Moneys  for  the  Purchasi 

OF  Land  to  be  used  as  a  home  for  feeble-minded  children,  and  for  the 
erection  of  buildings  thereon,  and  for  the  construction  of  fences  and 
other  improvements,  does  not  violate  a  provision  of  the  constitution 
inhibiting  the  passage  of  any  law,  other  than  a  general  appropriation 
bill,  containing  more  than  one  item  of  appropriation  for  more  than  one 
single  purpose.     Id. 

3.  The  Legislature  cannot  Deprive  the  Supreme  Court  of  its  revisory 

jurisdiction  over  all  the  other  state  tribunals.     Brown  v.  Buck,  438. 

4.  Remedies.  — The  legislature  may  change  the  formalities  of  legal  procedure, 

but  it  cannot  make  changes  so  as  to  impair  the  enforcement  of  rights.    Id. 
6.  Judges,  Statute  Limiting  Powers  of.  —  Any  statutory  change  which 
transfers  the  power  which  belongs  to  a  judge  to  a  jury,  or  to  any  other 
person  or  body,  is  unconstitutional.     Id. 
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6.  Jury  Tkial  in  Equity  Cases.  —The  Michigan  statute  of  1887,  providing 
for  a  final  decision  of  questions  of  fact  in  equity  proceedings  by  th« 
verdict  of  a  jurj',  and  for  the  rejection  of  testimony  by  the  judge,  as  in 
suits  at  law,  is  unconstitutional.     Id. 

See  Criminal  Law,  1,  11;  Equity,  5;  Jury  and  Jurors,  1,  2;  Oraica  and 
Oi'FicBRS,  1;  Railroad  Companies,  16. 

CONTRACTS. 

1.  Ij»  Construino  Contracts,  Words   are  to   be' Understood  in  their 

ordinary  and  popular  sense,  except  in  those  cases  in  which  the  worda 
used  have  acquired  by  usage  a  peculiar  sense  different  from  the  ordinary 
and  popular  one.     Moore  v.  Phoenix  Ins.  Co.,  556. 

2.  Contemporaneous  Writings  —  Construction.  — [.Where  two  writings 

are  executed  and  delivered  at  the  same  time,  and  relate  to  the  same 
subject-matter,  they  must  be  construed  together  in  determining  the 
contract  between  the  parties.     McNamara  v.  Gargett,  355. 

5.  Contemporaneous  Instruments  made  at  the  same  time,  and  having  rela- 

tion to  the  same  subject-matter,  must  be  taken  to  be  parts  of  one  trans- 
action, and  construed  together,  to  show  the  true  contract  between  the 
parties.  Sutton  v.  Bechwith,  344. 
4.  Consideration  Sufficient  to  Support  Contract  for  Future  Employ- 
ment.—  The  compromise  of  a  pending  action  whereby  the  plaintiff 
agrees  to  accept  a  money  judgment  in  his  favor  for  a  less  sum  than  the 
damages  claimed  by  him  in  his  petition,  and  a  promise  by  the  defendant 
to  give  him  future  employment  in  full  satisfaction  of  his  claim,  consti- 
tute a  sufficient  consideration  to  support  th.e  contract  for  future  employ- 
ment. The  absence  of  a  promise  by  the  plaintiff  to  serve  in  the  future 
employment  is  a  matter  of  no  importance,  except  as  it  may  bear  on  the 
question  whether  the  contract  was  sufficiently  certain.  East  Line  etc. 
R.  R.  Co.  V.  Scott,  758. 

6.  Contract  to  Mine — Breach  of — Refusal  to  Deliver  Possession  after 

Notice.  —  A  party  in  possession  of  the  mine  of  another  under  a  contract 
under  seal  to  take  a  certain  quantity  of  rock  each  year  "until  the  mines 
are  exhausted,  "cannot  retain  possession  after  notice  to  quit,  claiming  un- 
der his  contract,  refusing  to  deliver  possession,  and  continuing  to  take  out 
rock.  Such  contract  is  for  personal  services  only,  and  his  only  remedy 
is  an  action  for  damages  for  breach  of  the  contract.  Wando  Phosphate 
Co.  V.  Oihhon,  690. 

6.  Uncertainty  in  Contract  of  Sale  in  Real  Estate  will  not  Avoid  It 

WHEN  Such  Uncertainty  Consists  in  the  fact  that  it  purports  to  be 
"subject  to  the  conditions  in  a  formal  contract  as  to  clearing  streets, 
improvements,  etc.,"  and  the  contract  so  referred  to  is  one  to  be  entered 
into  in  the  future.  Nor  is  it  any  objection  to  such  contract  that  it  pro- 
vides that  it  shall  be  surrendered  "on  delivery  of  a  formal  contract  or 
deed."    Karm  v.  Olney,  101. 

7.  Sunday  —  Invalidity  of  Sunday  Contract.  —  A  statutory  claim  bond  de- 

livered to  and  accepted  by  the  sheriff  on  Sunday  is  absolutely  void 
under  section  1749  of  the  Alabama  code,  which  declares  void  all  con- 
tracts made  on  Sunday;  and  when  the  plaintiffs  in  the  action  bring  suit 
on  the  bond,  a  plea  averring  its  invalidity  because  of  its  acceptance  on 
Sunday  need  not  aver  also  the  complicity  of  the  plaintiffs  in  such  ae- 
eeptance.     Anderson  v.  Betlenger,  46. 
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8.  Wexk   Oontract  n  kot   as   Unreasonable  Restraint  o»  Tkadb. 

—  A  contract  entered  into  between  two  competing  business  firms, 
■apported  by  a  valuable  consideration,  whereby  one  sells  its  stock 
to  its  rival,  aaid  agrees  to  desist  from  further  competition,  is  not  void  aa 
being  an  unreasonable  restriction  on  trade,  when  properly  construed  in 
connection  with  the  attendant  circumstances  showing  the  limits  of  the 
territory  covered  by  their  previous  competition.  Moore  etc.  Hardware 
Co.  V.  Towera  Hardware  Co.,  23. 

9.  Contract  for  Future  Delivery  of  Stocks,  Produce,  or  Other  Mer- 

chandise in  which  an  actual  delivery  is  not  contemplated,  but  only  a 
payment  of  the  difference  between  the  contract  price  and  the  value  of 
the  article  at  the  time  agreed  upon  as  the  date  of  delivery,  is  a  mere 
wagering  contract,  which  will  not  support  an  action.  But  if  the  trans- 
action has  been  completed,  and  another  collateral  thereto  grows  out  of  it, 
founded  upon  a  new  consideration,  the  new  contract  is  not  vitiated  by 
the  taint  of  the  old  one,  and  may  be  enforced.     Floyd  v.  Patterson,  787. 

10.  Consideration — Gambling  Contract  Void  as  against  Public 
Policy.  —  The  taking  of  bonds,  notes,  or  other  evidences  of  indebt- 
edness in  whole  or  part  consideration  of  bonds,  contracts,  or  other 
agreements,  for  the  sale  of  grain,  seeds,  or  other  cereals  at  a  fictitious 
price,  are  gambling  contracts,  and  void  as  against  public  policy  between 
the  original  parties  and  purchasers  with  notice.  McNamara  v.  Gargett, 
355. 

11.  Validity  —  Public  Policy.  —  Contracts  which  are  at  war  with  the 
established  interests  of  society,  and  in  conflict  with  the  morals  of  the 
time,  are  void  as  against  public  policy,  and  the  fact  that  individuals 
may  suffer  can  in  no  manner  affect  the  question,  as  their  interests 
must  be  subservient  to  the  public  welfare.     Id. 

12.  Validity  —  Public  Policy.  —  If  any  part  of  the  consideration  of  a  con- 
tract is  illegal,  the  whole  contract  is  void  as  against  public  policy,  al- 
though the  illegal  act  or  promise  is  coupled  with  one  which  is  legal.    Id. 

13.  As   BETWEEN    ORIGINAL    PARTIES   AND   AlL    PaRTIES   IN    PaRI    DELICTO, 

the  courts  will  not  enforce  illegal  contracts,  nor  any  supposed  rights 
founded  thereon,  but  will  leave  the  parties  and  those  in  pari  delicto 
where  they  find  them,  and  will  leave  each  in  possession  of  what  he  has 
already  obtained.  Bowman  v.  Phillips,  292. 
See  Agency,  3;  Attorney  and  Client,  1-3;  Evidence,  9,  11;  Master 
AND  Servant,  4,  5;  Negotiable  Instruments,  6;  Railroad  Compa- 
nies, 23. 

CORPORATIONS. 

1.  Corporation  is  Legal  Entity,  Separate  and  Distinct  from  the  indi- 

viduals who,  from  time  to  time,  may  be  its  stockholders,  and  is  not 
affected  by  the  personal  rights,  obligations,  or  transactions  of  its  indi- 
vidual stockholders  with  third  persons,  whether  such  rights  accrued  or 
obligations  were  incurred  before  or  after  incorporation.  Moore  etc. 
Hdw.  Co.  V.  Towers  Hdw.  Co.,  23. 

2.  Directors  of  Corporation,  as  Such,  can  Act  in  Behalf  of  the  corpo- 

ration only  as  a  board.  Their  power  is  not  joint  and  several,  but  joint 
only.  Bvitrick  v.  Nashua  etc.  R.  R,  Co.,  578. 
t.  Director  of  Railroad  Corporation,  though  not  Technically  ▲ 
Trustee,  stands  in  a  fiduciary  relation  to  the  corporation,  and  is  un- 
der the  disability  of  a  trustee.  Pearson  v.  Concord  R.  R.  Corporation^ 
590. 
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4.  Stockholder  ik  Corporation  Sustains  to  Directors  th«  relation  of  » 
cestui  que  trust,  and  a  court  of  equity  will  interfere,  at  the  suit  of  a 
stockholder,  to  enjoin  the  action  of  common  directors  of  two  railroad 
corporations  in  respect  to  matters  where  the  interests  of  the  roads 
are  in  conflict.     Id. 

6.  Directors    Acting    for   Two   Corporations   where   Interests   are 

CoNFLieriNO.  —  The  managers  of  a  railroad  corporation,  acting  for 
it  and  in  its  interests,  bought  a  controlling  interest  in  the  stock  of 
a  connecting  road  for  the  purpose  of  making  with  themselves,  as 
controlling  managers  of  the  latter  road,  contracts  more  favorable  to 
the  former,  and  they  accomplished  that  purpose.  In  a  suit  brought  by 
a  stockholder  to  restrain  the  execution  of  the  contracts,  the  inquiry 
whether  they  are  fair  and  just  is  wholly  immaterial.  And  the  court 
may  appoint  a  trustee  in  such  case  to  manage  those  aflfairs  of  the  dis- 
abled company  which  the  trustees  (directors)  are  legally  incapacitated 
to  perform.  Id. 
8.  Railroad  Corporation  cannot  Become  Stockholder  in  Anotheb 
Railroad  Corporation  for  the  purpose  of  controlling  the  business  or 
aflfecting  the  management  of  the  latter,  unless  such  power  is  given  by 
statute,  or  is  necessarily  implied  in  its  charter.     Id. 

7.  Proof  of  Corporate  Existence.  —  When,  to  an  action  by  a  corpora- 

tion, the  plea  of  7iul  tiel  corporation  in  proper  form  is  interposed,  the 
burden  is  on  the  plaintiff  to  prove  its  corporate  existence,  either  by 
producing  its  charter  or  articles  of  incorporation,  or  by  some  admission 
on  the  part  of  the  defendant,  or  by  showing  a  state  of  facts  which  will 
operate  as  an  estoppel.     Schloss  v.  Montgomery  Trade  Co.,  51. 

8.  Estoppel  to  Deny  Corporate  Existence.  —  In  action  by  corporation 

suing  as  such  against  a  subscriber  to  its  capital  stock  before  incorpora- 
tion, the  payment  by  the  defendant  of  former  installments  as  called 
for,  and  an  averment  that  the  installment  sued  for  had  been  "duly 
and  regularly  called  in  by  the  plaintiff,  and  demand  therefor  made 
upon  the  defendant,"  do  not,  standing  alone,  show  an  estoppel  against 
him  to  deny  the  existence  of  any  corporation.     Id. 

9.  Alabama  Statute,  Code  of  1886,  Section  1663,  has  Changed  the  rule 

of  the  common  law,  so  as  to  authorize  the  organization  of  a  business 
corporation  before  all  of  the  capital  stock  has  been  subscribed  for.     Id. 

10.  To  Bind  a  Corporation,  the  Service  of  Process  must  be  upon  the 
identical  agent  provided  by  a  statute.  Great  West  Min.  Co.  v.  Wood' 
maa  etc.  Min.  Co.,  204. 

11.  Attachment  of  Corporate  Stock.  —  A  transfer  of  stock  in  a  divi- 
dend-paying corporation,  not  recorded  by  the  proper  officer  in  the 
record-book  kept  for  the  purpose,  is  ineffectual  to  pass  the  property 
as  against  attaching  creditors  without  notice.  And  where  the  corpora- 
tion itself  attaches  the  stock,  it  is  not  chargeable  with  knowledge  of 
such  transfer  possessed  by  one  of  its  directors  who  took  no  part  in  caus- 
ing the  attachment  to  be  made,  and  who  had  no  knowledge  of  it.  But- 
trick  V.  NasJiua  etc.  B.  R.,  578. 

12.  Injunction  will  not  Lie  to  Restrain  Private  Corporation  from 
Violation  of  Contract  entered  into,  prior  to  incorporation,  by  its  prin- 
cipal corporators  and  stockholders  upon  their  individual  credit,  when  it 
is  not  alleged  nor  shown  that  the  corporation  was  organized  fraudulently 
for  the  purpose  of  evading  obligations  which  the  contracto«  had  takez. 
npon  themselves  as  individuals.  Moore  etc.  Hdw.  Co.  ▼-  Towers  Hdm 
Co.,  23. 
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18.  Corporation  will  bs  Charged  with  Engagements  Entered  nrro 
BETWEEN  ITS  PROMOTERS  in  anticipation  of  incorporation  and  third  per- 
■ons,  the  benefits  of  which  it  has  received  and  accepted,  even  in  th« 
absence  of  an  express  promise  to  perforin  or  ratification  on  the  part  of 
the  corporation  after  it  is  in  esse.  And  where  associates  combine  to- 
gether to  create  a  "paper  corporation,"  thereby  to  free  themselves  from 
individual  obligations,  a  court  of  equity  will  hold  the  nominal  corpora- 
fcion  to  a  discharge  of  such  obligations.    Id. 

14.  Liabilitt  of  Corporation  for  Tort  Committed  after  Expiration 
OF  ITS  Charter.  —  A  private  business  corporation  duly  organized  and  in- 
corporated under  the  laws  of  West  Virginia,  which  continues  its  corpo- 
rate business  in  its  corporate  name  after  the  time  fixed  by  its  charter  for 
its  duration  has  expired,  can  be  sued  and  made  liable  as  a  corporation 
de  facto  for  a  tort  committed  by  it  after  its  charter  has  expired.  And  its 
directors  and  stockholders,  by  failing  to  wind  up  its  business  when  the 
charter  expires,  cannot  relieve  it  from  liability  for  acts  done  in  its  name 
during  its  actual  existence  as  such  de  facto  corporation.  Milter  v.  Coal 
Company,  903. 

16.  Plea  that  Corporation  Defendant  has  Ceased  to  Exist  in  Law  is 
insufficient.  To  be  sufficient,  it  must  further  aver  that  it  had  ceased 
to  exist  in  fact  at  the  time  when  the  alleged  cause  of  action  arose.    Id. 

16.  Restrictions  by  State  on  Right  of  Foreign  Corporations  to 
Transact  Business  within  Such  State.  —  Under  Alabama  consti- 
tution of  1875,  article  14,  section  4,  no  foreign  corporation  has  au- 
thority to  transact  business  in  that  state  without  having  at  least  one 
known  place  of  business,  and  an  authorized  agent  or  agents  therein. 
And  a  subsequent  statute  declares  that  "it  shall  not  be  lawful"  for  any 
person  to  act  as  agent,  or  transact  any  business  for  or  on  behalf  of  any 
such  corporation,  until  such  constitutional  requirement  is  complied  with: 
Sess.  Acts  1886-87,  pp.  102-104.  Without  compliance  with  the  condi- 
tions thus  imposed,  a  foreign  corporation  engaged  in  the  business  of 
loaning  money  on  mortgages,  and  it  was  held  that  an  agent  of  the  cor- 
poration could  not  maintain  an  action  to  recover  compensation  agreed 
to  be  paid  him  for  procuring  a  loan  from  the  corporation.  Dudley  v. 
Collier,  55. 

17.  Venue  in  Suits  against  Corporations.  —  Under  the  Texas  statute,  suit 
may  be  brought  against  foreign  private  or  public  corporations  doing 
business  in  the  state,  in  any  county  where  such  corporations  have  an 
agency  or  representation,  without  showing  that  their  principal  office  la  in 
that  county.     Bradstreet  Co.  v.  QUI,  768. 

See  AaENcy,  9;  Banks  and  Banking;  Process,  2,  3. 

CO-TENANCY. 

1.  Tenants  in   Common  are  not  entitled  to  partition  while  holding  th« 
.    common  property  under  an  unexpired  lease  from  their  ancestor.    Can- 

non  v.  Lomax,  739. 

2.  Tenant  in  Common  is  Entitled  to  Partition  without  Entry,  actual 

possession,  or  judgment  in  a  writ  of  entry,  against  a  co-tenant  in  actual 
and  exclusive  possession.     Barkei-  v.  Jones,  586. 

3.  Tax  Titles  Bought  by  One  Tenant  in  Common  of  Land  cannot  bb 

Set  up  by  him  against  his  co-tenant,  except  for  the  purpose  of  enforcing 
equitable  contribution.    Id. 
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4.  One  Tenant  in  Common  mat  Maintain  an  Action  against  a  Trespas- 
ser for  the  whole  property.    Neioman  v.  Bank  of  California,  169. 

6.  A  Tenant  in  Common  Who  Sues  a  Trespasser,  and  thereby  Recovers 
Possession  op  the  Property,  must  thereafter  be  regarded  as  in  posses- 
sion from  the  time  he  brought  his  action,  and  the  defendant  must  there- 
fore be  regarded  as  out  of  possession  from  the  same  time.     Id. 

6.  Judgment  for  One  Co-tenant,  when  Inures  to  the  Benefit  of  An- 
other. —  Recovery  of  judgment  for  possession  by  one  tenant  in  common 
against  a  trespasser,  and  its  subsequent  enforcement,  inure  to  the  bene- 
fit of  the  other  co-tenants.  Hence,  the  possession  of  such  trespasser, 
after  the  commencement  of  such  suit,  cannot  give  him  a  prescriptive 
title  as  against  another  tenant  in  common  who  did  not  sue.  Id. 
See  Partition. 

COUNTERFEITING. 
See  Abrest,  2;  Criminal  Law,  14-16;  Conflict  of  Laws,  4. 

COVENANTS. 

1.  A  Covenant  does  not  Run  with  Land  unless  contained  in  a  grant 
thereof,  or  of  some  estate  therein.     Fresno  Canal  Co.  v.  Rowell,  112. 

8.  Contract  by  Land-holder,  when  Binds  his  Grantee.  —  If  the  owner  of 
land  agrees  to  take  water  for  a  definite  period  for  the  purpose  of  irrigat- 
ing such  land,  and  to  pay  therefor  a  specified  price  annually,  and  the 
agreement  declares  that  it  shall  run  with  and  bind  the  land,  a  subsequent 
grantee  of  the  land,  with  notice  of  the  agreement,  is  not  personally  bonnd 
by  it,  but  it  creates  a  lien  on  such  land  which  may  be  enforced  against  it 
in  the  hands  of  any  subsequent  purchaser  with  notice  thereof.     Id. 

8.  Condition  Subsequent  Inserted  for  a  Meretricious  Purpose.  — 
A  grantor  in  conveying  land  by  deed  has  a  right  to  insert,  for  an  honest 
and  beneficial  purpose,  a  condition  that  the  grantor,  his  heirs  or  assigns, 
shall  not  sell  nor  give  away  any  intoxicating  liquor  upon  the  premises, 
and  providing  that  upon  violation  of  such  condition,  the  land  shall  revert 
to  the  grantor,  who  shall  at  once  take  possession;  but  such  condition  will 
not  be  enforced  when  inserted  for  a  dishonest  purpose,  and  to  enable  the 
grantor  to  obtain  a  monopoly  of  the  prohibited  business.  ChippevKi  Lum- 
ber Co.  V.  Tremper,  420. 

4.  Ejectment  —  Condition  against  Sale  of  Intoxicating  Liquor  —  Evi- 
dence—  Waiver.  — In  ejectment  by  a  grantor  to  enforce  a  condition  in 
a  deed  that  the  grantee  should  sell  no  intoxicating  liquors  on  the  premises, 
and  upon  a  breach  of  the  condition  the  land  should  revert  to  the  grantor, 
the  grantee  may  prove  that  the  grantor's  agent,  with  his  knowledge,  is  en- 
gaged in  the  unlawful  sale  of  liquor  in  the  same  village  with  the  grantee, 
and  from  such  proof  the  jury  may  infer  that  the  grantor  acquiesced  in 
and  consented  to  such  sale,  desiring  to  secure  a  monopoly  in  that  busi- 
ness. This  would  be  a  perfect  defense  in  ejectment,  and  the  grantee 
would  be  justified  in  considering  this  a  waiver  of  the  condition  in  his 
deed,  which  waiver  he  might  act  upon  until  notified  to  the  contrary,  and 
until  then  no  forfeiture  could  be  claimed  for  breach  of  condition  in  the 
deed.     Id. 

CRIMINAL  CONVERSATION. 
L  Gist  of  Action  for  Criminal  Conversation  is  the  loss  of  the  comfort 
and  society  of  the  wife.     The  husband  must  prove  that  some  right  of 
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his  own  in  the  person  or  conduct  of  his  wife  has  been  violated.  Cross  v. 
Grant,  607. 
2.  New  Hampshirb  General  Laws,  Chapter  183,  Regulatikq  Pkopertt 
E.IOHTS  o»  Married  Women,  has  not  repealed  the  common  law  giving 
to  the  husband  an  action  for  criminal  conversation  for  the  adultery  of  his 
wife.     Id. 

5.  Misconduct,  Neglect,  or  Infidelity  of  Husband  cannot  be  Set  up  as 

a  defense  for  the  infidelity  of  the  wife  in  an  action  for  criminal  conversa- 
tion. But  evidence  of  the  husband's  ill-treatment  of  his  wife  is  admis- 
sible in  mitigation  of  damages.  Id. 
4.  Evidence.  —  In  Action  for  Criminal  Conversation,  Letter  Written 
BY  Defendant  is  Admissible,  where,  unexplained,  it  tended  to  show 
that  the  defendant  resorted  to  indirect  means  to  procure  the  attendance 
of  the  plaintiff's  wife  at  the  town  where  he  resided.     Id. 

CRIMINAL  LAW. 

1.  The  Same  Wrong  may  Con.stitute  an  Offense  both  against  the  state 

and  a  municipal  corporation,  and  both  may  punish  it  without  violating 
any  constitutional  principle;  and  this,  though  prosecutions  in  the  state 
and  municipal  court  are  taking  place  at  the  same  time.  CUy  Council  v. 
O'Donnell,  728. 

2.  Joinder  of  Offenses  in  Indictment,  when  Ground  fob  Quashing,  and 

when  not.  —  If  an  indictment  contains  different  counts  which  are  in 
fact  for  separate  and  distinct  offenses,  and  this  fact  appears  on  the  open- 
ing of  the  cause,  or  at  any  time  before  the  jury  are  sworn  for  the  trial 
thereof,  the  court  may  quash  the  same,  lest  it  may  confound  the  pris- 
oner in  his  defense,  or  prejudice  his  challenges  of  the  jury;  aad  in  such 
case,  if  the  defect  is  discovered  after  the  jury  is  sworn,  and  before  the 
verdict  is  found,  the  court  may  require  the  prosecutor  to  elect  on  which 
charge  he  will  proceed.  But  if  the  charges  in  the  different  counts  of  the 
indictment  are  of  the  same  general  character,  and  are  manifestly  inserted 
in  good  faith  for  the  purpose  of  meeting  the  various  aspects  in  which  the 
evidence  may  present  itself  upon  the  trial,  the  court  will  neither  quash 
the  indictment  nor  compel  the  prosecutor  to  elect  upon  which  count  he 
will  proceed  to  trial.     State  v.  Shores,  875. 

8.  Indictment  in  Two  Counts,  One  for  Breaking  into  Dwelling-housb 
of  a  person,  and  the  other  for  breaking  into  his  storehouse,  is  good, 
where  it  is  evident,  from  the  face  of  the  indictment,  that  the  two  counts 
were  made  to  meet  the  proof  that  the  dwelling-house  and  storehouse 
were  in  the  same  building.    Id. 

4.  Record  Showing  Prisoner  was  Indicted  "for  Felony"  is  a  suflacieni 
finding  of  the  indictment,  notwithstanding  it  contains  two  counts.     Id. 

6.  Indictment  is    not  Vitiated  by  Omission  to  Write  at  Foot  of  It 

Names  of  Witnesses  on  whose  evidence  it  was  found.  The  statute 
requiring  the  names  of  such  witnesses  to  be  written  at  the  foot  of  the 
indictment  is  directory,  not  mandatory.    Id. 

6.  Fact  that  Information  Contains  Surplusage  or  redundant  allegations 

will  not  warrant  the  court  in  quashing  it,  where  there  is  specific  matter 
alleged  sufficient  to  clearly  indicate  the  crime  charged.  State  v.  Furney, 
262. 

7.  To  Warrant  Conviction  where  State  Relies  upon  a  single  chain  of 

circumstantial  evidence,  each  essential  fact  in  the  chain  of  circumstances 
must  be  found  by  the  jury  to  be  true  beyond  a  reasonable  doubt.    Id. 
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8.  Evidence.  —  Where  the  question  of   the  location  of   a  defendant  at  a 

particular  time  materially  afifects  his  guilt  or  innocence,  evidence  aa  to 
that  question  is  admissible.    State  v.  Byrd,  660. 

9.  Prisoner  is  not  Prejudiced  by  Evidence  Showing  that  0theb3  In- 

dicted WITH  Him  are  in  Jail.     State  v.  Shores,  875. 

10.  Sheriff  or  Deputy  need  not  be  Sworn  Each  Day  he  has  the  jury  in 
charge  in  a  felony  case  to  keep  the  jury  together,  etc.     Id. 

11.  Act  of  1887  Permitting  Prosecuting  Attorney  to  Strike  off  Two 
Jurors  from  the  panel  of  twenty,  and  the  prisoner  six,  is  constitationaL 
Id. 

12.  Drunkenness  is  No  Excuse  for  CoMMirriNG  Crime.     Id. 

13.  Conspiracy.  —  Common  Design.  —  Where  persons  combine  to  commit 
a  crime,  and  while  engaged  in  such  unlawful  act  murder  is  committed 
by  one  of  such  conspirators,  without  the  knowledge  or  consent  of  the 
others,  and  the  act  is  not  the  natural  and  probable  outcome  of  the  com* 
mon  design,  but  the  independent  act  of  one  conspirator  alone,  and  out- 
side of  the  common  purpose,  those  not  participating  in  it  are  not  guilty 
of  murder.     State  v.  Furney,  262. 

14.  Notes  of  the  Bank  of  England.  —  Having  knowingly,  willfully, 
unlawfully,  and  feloniously  in  one's  possession  a  certain  stamp,  block, 
or  plate  designed  and  engraved  for  the  purpose  of  striking  and  print- 
ing counterfeit  bank  notes  in  likeness  of  and  similitude  to  the  genuine 
notes  of  the  Bank  of  England,  is  a  crime,  punishable  under  section  408 
of  the  Penal  Code  of  California.     People  v.  McDonnell,  159. 

15.  Indictment  for  having  in  Possession  a  Certain  Stamp,  Block,  or 
Plate  for  Counterfeiting  Notes  of  the  Bank  of  England  need 
not  allege  the  incorporation  of  that  bank.  As  a  matter  of  identity  the 
description  is  satisfied  by  proof  that  the  company  is  known  as  a  corpo- 
rate company  and  is  acting  as  such,  and  as  such  issues  bills  which  come 
within  the  statute.     Id. 

16.  Guilty  Possession  of  Plate  or  Block  to  be  Used  in  Counterfeiting. 

—  One  who  procures  from  an  engraver  a  block  or  plate,  with  intent  to 
employ  the  same  in  printing  counterfeit  bank  notes  therefrom,  has  such 
guilty  possession  thereof  as  will  sustain  his  conviction,  although  the  de- 
livery of  the  same  to  him  by  such  engraver  was  in  pursuance  of  an 
understanding  between  the  latter  and  certain  policemen  that  such  de- 
livery was  to  be  made,  and  that  they  were  immediately  to  arrest  the 
defendant  with  such  block  or  plate  in  his  possession  and  to  take  it  away 
from  him;  and  pursuant  to  such  understanding,  they  at  once  made  such 
arrest  and  took  from  defendant  the  possession  of  such  block  or  plate.  Id. 

17.  Homicide  —  Murder  —  Evidence   of  Bad  Character   of  Deceased. 

—  In  cases  of  homicide,  evidence  of  the  general  bad  character  of  deceased 
is  inadmissible,  unless  the  plea  of  self-defense  is  interposed.  In  that 
event,  evidence  of  his  bad  character  for  violence,  treachery,  vindictive- 
ness,  etc.,  is  admissible,  where  it  reasonably  appears  that  the  prisoner 
knew  or  may  be  suppoitd  to  have  known  such  character  or  conduct. 
State  V.  Turner,  706. 

18.  Murder  —  Evidence  of  Bad  Character  of  Deceased.  ' —  Whers 
the  prisoner  and  deceased  fought  in  the  morning,  the  latter  using 
an  ax  at  the  time,  and  afterwards  following  the  prisoner  to  his  store- 
house, where  the  fatal  affray  took  place,  evidence  of  the  reputation 
and  general  character  of  the  deceased  for  violence  is  admissible,  aa  bear- 
ing upon  the  act  and  motive  of  the  prisoner.     Id. 
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19.  MrrEDER  —  Instructions  —  Question  for  Jury.  —  Tlie  degree  of 
homicide  in  any  special  case  depends  upon  the  motive  which 
prompted  the  killing,  and  this  is  a  matter  entirely  for  the  jury.  The 
judge  should  define  and  explain  these  difi'erent  degrees,  and  the  jury 
must  be  governed  by  the  definitions  and  explanations  given;  but  whether 
•ny  particular  crime,  as  defined  by  the  judge,  has  been  committed,  or 
whether  the  case  is  one  of  self-defense,  as  explained  by  the  judge,  is  a 
question  of  fact,  and  is  alone  for  the  jury.     Id. 

20.  Murder  —  Instructions  —  Question  for  Jurt.  —  Charge  in  a  mur- 
der case  that  the  facts  stated  by  the  accused,  if  believed  by  the  jury, 
might  reduce  the  offense  to  manslaughter,  thereby  excluding  from  its 
consideration  all  question  of  self-defense  in  connection  with  such  facts,  is 
error.     Id, 

21.  Evidence.  —  To  Entitle  Statements  of  Deceased,  not  Madb 
UNDER  Oath,  to  be  Admitted  in  Evidence  as  dying  declarations, 
it  must  clearly  be  shown  that  such  statements  were  made  with  a 
full  knowledge  and  belief  that  death  was  imminent,  and  that  the  de- 
ceased with  this  knowledge,  and  without  a  hope  or  expectation  of  recoT- 
ery,  made  the  statements.     State  v.  Furney,  262. 

22.  Larcsny.  —  Intent  to  Steal  is  Necessary  to  Con.stitutb  Larceny. 
State  V.  Shores,  875. 

23.  Community  Property,  Larceny  of.  —  One  may  be  convicted  of  the  lar- 
ceny of  community  property,  notwithstanding  it  was  given  into  his  pos- 
session by  a  wife,  who  consented  to  have  it  taken  with  the  felonious 
intention  of  depriving  her  husband  of  it.     People  v.  Swalm,  96. 

24.  Larceny  of  Community  Property,  Evidence  Sufficient  to  Sustain 
Conviction  for.  —  Defendant  is  properly  convicted  of  larceny,  where  it 
appears  that  he  had  seduced  a  wife,  and  had  been  handed  property  by 
her  to  be  taken  away  from  the  state;  that  he  afterwards  declared  the 
property  to  be  that  of  a  third  person;  that  he  was  going  away  under  an 
assumed  name;  and  that  he  tried  to  bribe  the  officer  who  arrested  him 
while  he  was  attempting  to  leave  the  state  with  such  property  in  his 
possession.     Id. 

25.  Evidence.  —  In  a  Prosecution  for  Larceny  of  the  Property 
OF  A  Married  Man,  which  had  been  given  into  the  possessionof 
the  defendant  by  the  former's  wife,  evidence  of  adulterous  intercourse 
between  the  wife  and  defendant  is  properly  received,  because  it  tends  to 
show  that  the  taking  was  against  the  will  of  her  husband,  and  with  an 
intent  to  deprive  the  husband  of  the  property.     Id. 

26.  Perjury.  —  In  charging  perjury  under  the  South  Carolina  statute,  it  is 
not  necessary  to  allege  that  the  false  swearing  was  material  to  the  issue. 
It  is  sufficient  to  aver  that  the  oath  was  required  by  law,  administered 
by  one  authorized  to  do  so,  and  that  it  was  willfully  and  knowingly 
false,  and  when  its  materiality  is  not  alleged  it  need  not  be  proved. 
StaU  v.  Byrd,  660. 

27.  Indictment  for  Perjury  is  not  Defective  because  it  does  not  charge 
that  the  proceeding  in  which  the  crime  was  committed,  before  a  trial 
justice,  "was  commenced  on  information  under  oath."    Id. 

S«e  Affxal  AJiD  Error,  12;  Arrest;  Exemptions,  1;  Libel  and  Slander, 
9-11;  Pleading,  13. 

DAMAGES 
1.  Oxnxral  and  Spicial,  What  ark.  —  Damages  which  necessarily  result 
from  the  act  complained  of  are  denominated  general  damages,  and  may 
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T)e  proved  nnder  the  ad  damnum  clause  or  general  allegation  of  dam- 
ages, while  those  which  are  the  natural  consequences  of  the  act  com- 
plained of,  and  not  the  necessary  result  of  it,  are  termed  special  damages. 
Treadwell  v.  Whittier,  175. 

2.  Damages  not  Necessarily  Resulting  from  the  Acjt  Done  must  bs 
Specially  Pleaded,  or  the  plaintiflF  will  not  be  permitted  to  give  evi- 
dence of  them  at  the  trial.     Id. 

S.  Damages  for  Permanent  Loss  and  Injury,  Special  Pleading  of.  — 
The  court  may  instruct  the  jury  to  take  into  consideration  permanent 
loss  and  injury  arising  to  plaintiflF  from  the  injuries  set  out  in  the  com- 
plaint which  render  him  less  capable  of  attending  to  his  bu3iness  than 
he  would  have  been  if  the  injury  had  not  been  received,  where  the  ex- 
tent and  nature  of  the  plaintiflf 'a  injuries  are  alleged  in  the  complaint, 
and  they  are  such  as  must  necessarily  render  him  less  able  to  attend  to 
his  business  than  before.  The  future  eflfect  of  injuries  is  not  special  dam- 
ages, which  must  be  alleged,  but  general  damages,  which  necessarily  flow 
from  injuries  received.     Id. 

4.  In  Action  for  Assault  and  Battery.  —  In  an  action  of  trespass  for 

an  assault  and  battery,  damages  cannot  be  recovered  by  way  of  pun- 
ishment to  the  defendant,  but  for  compensation  to  the  plaintiflF  for  the 
injury  done  to  him;  and  in  considering  the  amount  of  damages,  the  jury 
may  consider,  not  only  the  physical  injury  and  physical  suflFering,  and 
the  expenses  and  loss  of  time  and  wages,  but  also  the  mental  anguish, 
shame,  and  dishonor  sufiFered  by  the  plaintiflF.  And  an  instruction  in 
such  case  that  "if  the  jury  believe,  from  the  evidence,  that  the  assault  in 
the  declaration  mentioned  was  committed  by  the  defendant,  the  plaintiflF 
is  only  entitled  to  compensation  for  such  injuries  as  he  may  have  shown, 
from  the  evidence,  were  caused  by  the  said  assault,  they  will  not  award 
punitive,  vindictive,  or  exemplary  damages,"  is  properly  refused,  be- 
cause it  does  not  propound  the  law  correctly,  and  is  misleading.  Beck  v. 
Thompson,  870. 

5.  Injuries  to  Plaintiff's  Son  —  Measure  of  Damages.  — In  an  action  by 

a  father  against  one  by  whose  turn-table  it  is  claimed  the  plaintiflF 's  son 
was  injured,  the  father  cannot  recover  the  value  of  his  own  services  as  a 
nurse  to  his  son,  and  his  earnings  as  agent  of  a  publishing  company. 
Bridger  v.  Asheville  etc.  B.  B.  Co.,  653. 

6.  In  an  Action    against   a    Common    Carrier  for  refusing   to   carry 

goods,  the  rule  of  damages  is,  that  if  the  carrier  was  honestly  trying  to 
enforce  his  rights  without  interfering  with  the  rights  of  others,  either 
maliciously  or  willfully,  the  jury  must  confine  itself  to  actual  damages, 
but  when  there  has  been  any  ill-will  or  willful  disregard  of  the  rights  of 
another,  then  the  jury  may  give  exemplary  damages.  Avinger  v.  South 
Carolina  Ry  Co.,  716. 

7.  Measure  of  Damages  for  Total  Loss  of  Stock  Shipped.  — The  meas- 

ure of  damages  for  the  total  loss  of  mares  with  foal  shipped  by  a  railroad 
company  is  the  price  they  would  have  brought  in  the  market  at  the 
place  of  destination  in  the  condition  they  would  have  been  in  had  the 
company  exercised  due  and  necessary  care  of  them  while  in  its  posses- 
sion, less  the  freight.  In  case  of  partial  loss,  the  measure  of  damages 
ia  the  difference  between  such  price,  less  the  freight,  and  their  value  at 
such  destination  at  the  time  of  their  arrival.  Missouri  Pac.  R,  B.  Co.  v. 
Fagan,  776. 
%,  Nbolioknck  —  Damages  in  Action  for  Personal  Injuries  Caused  by 
—  Vs&Dioi  HOT  ExcsssiVB.  —  The  plaintiff  at  the  time  of  tho  injoriai 
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complained  of,  was  tbirty-nine  years  of  age,  and  for  twelve  years  had 
been  engaged  in  railroading,  and  intended  it  as  his  life  business.  As 
brakeman  and  car-cleaner  he  was  earning  eighty-five  dollars  per  month, 
and  was  in  good  physical  health.  In  such  case,  considering  th«  injury 
he  received,  the  amputation  of  his  foot,  the  diseased  condition  of  his  leg 
at  the  time  of  the  trial,  and  his  inability  to  move  around  except  upon 
crutches,  a  verdict  for  seven  thousand  dollars  was  not  excessive.  Kan- 
sas City  etc.  R.  R.  Co.  v.  Kier,  311. 

9.  Verdict  will  not  bb  Set  Aside  for  Excessivhkess  Alonk  in  a  ease 

where  mental  anguish  or  distress  is  an  element  of  actual  damage,  for  the 
estimation  of  which  the  law  furnishes  no  rule,  unless  it  appears  that  the 
jury  have  acted  from  passion,  prejudice,  or  other  improper  influence. 
Western  Union  Tel.  Co.  v.  Broesche,  843. 

10.  Title  Sufficient  to  Maintain  Action  for  Damaoes.  —  Plaintiff  in  pos- 
session under  a  paid-up  contract  entitling  him  to  a  deed  has  title  suflS- 
cient  to  enable  him  to  recover  for  the  loss  of  hay  and  pasturage  through 
the  negligence  of  a  log-booming  company.  Witheral  v.  Muskegon  B.  Co., 
325. 

11.  Title  Sufficient  to  Maintain  Action  for  Damages.  — Where  a  con- 
tract for  the  purchase  of  land  provides  that  the  vendor  is  to  have  one  half 
of  the  proceeds  of  the  hay  cut  upon  the  premises  until  the  purchase-money 
is  paid,  the  title,  property,  and  possession  remain  in  the  vendee,  so  as  to 
maintain  an  action  for  the  loss  of  such  hay,  as  he  only  has  to  account  to 
the  vendor  in  money  for  one  half  the  hay  gathered,  sold,  or  otherwise 
disposed  of.     Id. 

bw*  AoKNCT,  11;  Sminent  Domain;  Interest;  Libel  and  Slander,  13-17; 
Nuisances,  3;  Teleqraph  Companies,  3,  5. 

DEBTOR  AND  CREDITOR. 
See  Fraudulent  Conveyances,  8,  9. 

DEEDS. 

1.  ACKNOWLIDGHXNT  —  CERTIFICATE    OF    ACKNOWLEDGMENT   IS  KOT  ESSEN- 

TIAL TO  Validity  of  Deed  of  Conveyance,  but  is  simply  evidence  of  the 
execution  of  the  deed;  and  where  the  certificate  is  absent,  the  execution 
may  be  established  by  other  proof.     Munger  v.  Baldridge,  273. 

2.  Telephone,  Acknowledgment  of  Deed  by. — The  fact  that  a  married 

woman  is  not  personally  present  before  a  notary  at  the  time  he  takes 
hef  acknowledgment  through  a  telephone,  she  being  three  or  four  miles 
distant  from  him,  will  not  vitiate  such  deed;  because,  in  the  absence  of 
fraud,  accident,  or  mistake,  the  certificate  of  the  notary,  in  due  form,  is 
conclusive  of  the  material  facts  therein  stated.  Banning  v.  Banning,  156. 
See  Covenants. 

DEPOSITIONS. 
See  Appeal  and  Error,  8. 

DEVISES. 
See  Wills. 

DOCUMENTARY  EVIDENCK 
See  Evidence,  6-S. 
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DOMICILE. 

Chakqb  o»  Domicile,  What  Constitutes.  —  Where  a  person  entirely 
abandons  his  former  domicile  in  one  state,  with  no  intention  of  re- 
turning thereto,  but  with  the  intention  of  making  his  home  at  a  fixed 
place  in  another  state,  the  latter  state  becomes  his  domicile,  notwith- 
standing the  fact  that  upon  reaching  his  intended  home  he  immediately 
goes  with  his  family  to  visit  a  neighbor  in  the  former  state,  where  he 
•ickens  and  dies  without  ever  returning  to  live  at  his  new  home.  White 
T.  Tennant,  896. 

See  Estates  of  Decedents,  2. 

DRUNKENNESS. 
See  Crdiinal  Law,  12. 

EJECTMENT. 
See  Covenants,  4. 

ELEVATORS. 
See  Carriers,  3-10;  Neolioence,  7,  & 

EMINENT  DOMAIN. 

1.  Damages  Recoverable  for  the  Seizure  of  Lands  under  the  Right 

OF  Eminent  Domain  Include  all  damages  which  are  the  natural, 
necessary,  or  reasonable  incidents  of  the  improvement,  but  not  such  as 
rise  from  negligence  or  unskillful  construction  or  use  thereof.  Denver 
City  etc.  Co.  v.  Middaugh,  234, 

2.  In  Assessing  Damages  in  Condemnation  Proceedings  for  lands  taken  for 

the  purpose  of  constructing  a  canal,  ditch,  or  reservoir  thereon,  injuries 
likely  to  result  from  seepage  or  leakage  should  be  considered  by  the 
jury,  and  if  not  considered  by  the  jury,  cannot  be  recovered  in  a  sub- 
sequent action  or  proceeding.     Id. 

8.  Damages,  What  Included  in  Judgment  of  Condemnation.  —  Damages 
resulting  from  seepage  and  leakage  from  a  ditch  or  reservoir,  and  not 
arising  from  the  negligent  or  unskillful  construction  or  use  thereof,  must 
be  deemed  as  included  in  the  judgment  condemning  lands  for  the  con- 
struction of  certain  canals,  lakes,  and  reservoirs.    Id. 

4.  Eminent  Domain  Proceeding,  Testimony  a.9  to  Damages  in. — A  witness 
called  to  testify  to  the  amount  of  damages  caused  to  a  person's  land  by 
the  construction  of  a  public  improvement  near  it  cannot  be  permitted  to 
state  the  amount  of  damages  to  which,  in  his  opinion,  the  owner  is  enti- 
tled. The  wituess  may  testify  to  the  value  of  the  land  before  the  con- 
struction  of  the  improvement,  and  to  the  value  thereof  immediately 
afterwards,  and  the  duty  will  then  devolve  upon  the  jury  to  determine, 
from  the  testimony,  the  amount  of  the  damages.  City  qf  Omaha  7.  Kra- 
mer,  504. 

iw  Words  "or  Damaged,"  in  Section  21,  Article  1,  of  Constitution  of 
Nebraska,  include  all  actual  damages  resulting  from  the  exercise  of  the 
right  of  eminent  domain  which  diminish  the  market  value  of  private 
property.     Id. 

See  Jurisdiction,  I, 
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EQUITY. 

1.  Right  to  have  Equity  Cases  dealt  with  by  equitable  methoda  ia  m 

sacred  as  the  right  of  trial  by  jury.     Brown  v.  Buck,  438. 

2.  System  op  Chancery  Jurisprudence  has  been  developed  as  carefully 

juid  judiciously  as  any  part  of  the  legal  system,  and  the  judicial  power 
includes  and  always  must  include  it.     Id. 

3.  Whatever  Machinery  be  Used  for   gathering  testimony  or  enforcing 

decrees,  the  facta  and  law  must  be  decided  together  in  equity  cases; 
and  when  the  chancellor  desires  the  aid  of  a  jury  to  find  out  how  facts 
appear  to  such  unprofessional  men,  it  can  be  done  only  by  submitting 
single  issues  of  fact,  and  the  jury  cannot  foreclose  him  in  his  conclusion 
unless  his  judgment  is  convinced.     Id. 

4.  Functions  of  Judges  in  equity  cases  are  as  well  settled  a  part  of  the 

judicial  power,  and  as  necessary  to  its  administration,  as  the  functions 
of  juries  in  common-law  cases.     Id. 

5.  Constitutional  Law.  —  Cognizance   of  equitable   questions   belongs  to 

the  judiciary  as  part  of  the  judicial  power,  and  under  the  Michigan  con- 
stitution must  remain  vested  with  them.     Id. 

6.  Chancery  Practice.  — When  any  matter  becomes  involved  in  a  chancery 

suit,  the  necessities  of  justice  and  equity  require  that  all  persons  and 
all  things  concerned  in  the  controversy  shall  be  brought  before  the  court 
to  have  their  respective  interests  charged  or  protected,  and  to  end  the 
controversy  finally.     Id. 

7.  Adequate    Remedy    at    Law  —  Demurrer.  —  A  general   demurrer  to 

a  bill  in  equity,  on  the  ground  that  the  bill  discloses  an  adequate 
remedy  at  law,  is  properly  overruled  where  the  remedy  at  law  is  ade- 
quate to  one  only  of  the  two  aspects  in  which  relief  is  prayed.  IHllman 
V.  Thomas,  42. 

8.  Personal  Decree  against  Plaintiff,  Erroneous  when.  —  Where,  in  a 

suit  to  enjoin  a  void  judgment,  relief  is  denied  the  plaintiff  because  he 
has  an  adequate  remedy  at  law,  it  is  error  to  enter  a  personal  decree 
against  him.  The  only  power  the  court  has  in  such  cases  is  to  dismiss 
the  bill,  with  costs.     Railway  Co.  v.  Ryan,  865. 

9.  Parties  to  Bill. — Personal  Representative  of  Deceased  Husbani> 

IS  NOT  Necessary  Party  to  a  bill  filed  by  creditors  seeking  to  sub- 
ject the  proceeds  of  a  policy  of  insurance  on  his  life,  as  against  the 
claims  of  his  children  to  the  payment  of  their  debts,  although  he  might 
be  a  proper  party.     Tompkim  v.  Levy,  31. 

10.  Fraudulent  Conveyance  —  When  Bill  to  Cancel  as  Cloud  on  Title 
will  not  Lie.  — Purchaser  of  land  at  sheriff's  sale,  under  execution  against 
a  debtor  who  has  fraudulently  conveyed  the  land  to  his  vendee,  has  a  plain 
and  adequate  remedy  at  law  by  action  of  ejectment,  and  cannot,  while 
out  of  possession,  maintain  a  bill  in  equity  to  cancel  the  fraudulent  con- 
veyance as  a  cloud  on  his  title.     Teague  v.  Martin,  63. 

11.  Jurisdiction  to  Set  Aside  Sale  Procured  by  Fraud  —  When 
Subpurchaser  is  not  Entitled  to  Protection.  —  A  sale  of  lands 
under  a  probate  decree,  procured  to  be  made  through  fraudulent  collu- 
sion between  the  administratrix  of  the  deceased  owner  and  the  purchaser, 
in  payment  of  her  individual  indebtedness  to  him,  will  be  set  aside  in 
•quity  at  the  suit  of  the  heirs,  on  averment  and  proof  of  such  facts;  and 
a  subpurchaser  from  the  original  fraudulent  purchaser,  having  a  suf- 
ficient knowledge  of  the  facts  to  put  him  on  inquiry,  ia  chargeable  with 
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notice  of  the  fraud,  and  is  not  entitled  to  protection  as  against  the  eqnity 
of  the  heirs.     Tillman  v.  Thomas,  42. 
See  Constitutional  Law,  6;  Laches;  Mandamus,  2;  Marrieu  Womkn,  1; 
Nuisances,  2;  Usages  and  Customs, 

ESTATES. 

1.  Merger  is  thb  Annihilation  of  one  estate  in  another,  and  takes  place 

usually  when  a  greater  estate  and  a  less  coincide  and  meet  in  one  and  the 
same  person,  without  any  intermediate  estate,  whereby  the  less  is  im- 
mediately merged;  that  is,  sunk  or  drowned  in  the  greater.  Boyldn  y, 
Anaum,  698. 

2.  Merger  of  Equal  Estates.  —  The  general  rule  is,  that  equal  estates  will 

not  merge  in  each  other;  but  to  this  rule  there  are  well-established  ex- 
ceptions. Even  when  the  estates  are  theoretically  equal,  the  first  in  the 
order  of  succession  may  merge  in  the  next  vested  remainder.  An  estate 
at  will  may  merge  in  an  estate  for  years,  and  estates  for  years  may  merge 
into  each  other  or  in  estates  for  life.  Estates  for  life  may  merge  into 
each  other.     Id. 

3.  An  Estate  for  Years  will  Merge  in  a  Reversionary  Term  of  Years, 

even  though  the  latter  is  of  less  duration.     Id. 

4.  Wills — Merger  of  Life  Estates  —  Statute  of  Limitations  as  against 

Remaindermen.  —  Where,  under  a  devise  to  A  for  life,  remainder  to  B 
for  life,  and  remainder  to  B's  issue  in  fee,  B  purchases  A's  estate,  and 
dies,  leaving  the  latter  surviving,  his  estate  is  merged  in  that  of  B,  and 
at  the  death  of  the  latter,  his  issue  are  entitled  to  the  estate  in  fee,  but 
if  B  conveys  the  land,  and  dies,  the  statute  of  limitations  will  begin  to 
run  from  that  time  in  favor  of  his  grantee  and  against  his  heirs,  whose 
rights,  after  twenty  years'  acquiescence  in  the  adverse  possession  of  auch 
grantee,  are  barred.    Id. 

ESTATES  OF  DECEDENTS. 

1.  Judgment  Entry    on   an  Appeal   from  the  commissioners  of  claims 

against  an  estate  should  be  an  allowance  or  disallowance  of  the  claim, 
which  should  be  certified  to  the  probate  court.  Tyler  v.  Estate  qf  Gal- 
lop, 336. 

2.  Law  of  Decedent's  Domicile  Governs  Distribution  of  his  PERsoNAt 

Estate,  although  he  die  in  another  state.      White  v.  Tennant,  896. 
See  Equity,  9j  Homestead,  2,  3. 

ESTOPPEL. 

1.  One  Who  Gives  a  Forthcoming  Bond  in  an  action  of  claim  and  deliv- 

ery  is  estopped  from  denying  that  the  property  was  in  his  possession  at 
the  commencement  of  the  action.     Benesch  v.   Waggner,  254. 

2.  One  Contracting  in  a  Corporate   Name,  or   in  Any  Name  not  his 

Own,  and  accepting  the  benefit  of  such  contract,  cannot  avoid  it  be- 
cause he  did  not  employ  his  own  proper  name.  The  rule  is  the  same 
when  the  contract  is  made  in  such  adopted  name  by  his  agent,  acting 
under  his  instructions.     Karns  v.  Olney,  101. 

3.  One  Who  Accepts  and  Retains  the    Fruits  of  a  Void  Judgment  ia 

estopped  from  assailing  it  or  denying  its  validity  as  against  him.  This 
is  true,  though  the  court  had  no  jurisdiction  over  the  subject-matter. 
Denver  City  etc,  Co.  v.  Middaugh,  234. 
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4.  Oni  Who  with  Knowledge  Accepts  the  Proceeds  ot  ah  Vvav- 
THORizsD  Sale  of  his  property  is  estopped  to  dispute  the  validity  of 
such  sale.     Kams  v.  Olney,  101. 

6.    VEHD0R3  OF  RkAL  EsTATK    ARE   ESTOPPED    FROM    DeNTINO    THE  VaLID- 

itt  Ot  A  Sale  thereof  made  by  their  agent,  not  authorized  ia 
writing,  when  such  sale  is  made  with  their  knowledge,  and  according  to 
their  instructions,  an  installment  of  the  purchase-money  paid  to  them, 
and  the  contract  of  sale  concluded  in  the  name  of  the  agent,  and  the 
purchaser  permitted  without  objection  to  take  possession  and  mak« 
valuable  improvements.     Id. 

6.  Estoppel  as  against  Heirs  to  Deny  Validity  of  Land  Sale. — 
Where  land  of  a  decedent  ia  sold  by  the  probate  court  for  the  pay- 
ment of  debts,  or  for  distribution,  and  the  purchase-money  is  applied 
by  the  administrator  to  the  payment  of  the  decedent's  debts,  or  is 
distributed  to  the  heirs,  although  the  sale  may  have  been  so  far  void 
as  to  convey  no  title  at  law,  the  purchaser  nevertheless  acquires  an 
equitable  title  to  the  lands,  which  will  be  recognized  in  a  court  of  equity, 
and  he  may  compel  the  heirs  to  elect  a  ratification  or  rescission  of  the 
contract  of  purchase.  They  are  estopped  to  deny  the  validity  of  the 
sale,  and  at  the  same  time  enjoy  the  benedts  derived  from  the  appropri- 
ation of  the  purchase-money,  and  this  principle  applies  to  minors  as  well 
as  adults.      Woodstock  Iron  Co.  v.  FuUenwider,  73. 

See  Agency,  15;  Bonds;  Corporations,  7,  8;  Negotiable  Instruments,  6. 

EVIDENCE. 

1.  Deposit   of   Letter   in    a   Post-oitice,    Properly   Addressed   akb 

Stamped,  is  Prima  Facie  Evidence  only  that  the  same  was  re- 
ceived in  the  ordinary  course  by  mail  by  the  person  to  whom  it  was 
addressed.     German  Nat.  Bank  v.  Burns,  247. 

2.  Knowledge  of  Market  Value  is  Fact  Known  from  Information,  and 

not  bare  matter  of  opinion.     Missouri  P.  B.  R.  Co.  v.  Fagan,  116. 

3.  General  Notoriety  is  Generally  Admissible  Evidence  as  tending 

to  prove  notice  of  a  fact,  when  such  notice  is  a  material  inquiry;  but  it 
is  never  competent  evidence  to  prove  the  fact  itself,  which  must  be 
shown  by  other  testimony.     Louisville  etc.  R.  R.  Co.  v.  Hall,  84. 

4.  Negligence.  —  In  an    action    against    a    street-railway    company    for 

damages  for  personal  injuries,  evidence  that  it  was  a  matter  of  gen- 
eral knowledge  and  rumor  among  the  employees  that  a  car  had  been  on 
the  road  ever  since  it  was  built,  is  inadmissible,  as  hearsay  and  irrelevant. 
Wormsdor/v.  Detroit  City  R'y  Co.,  453. 

6.  Negligence.  —  In  an  action  against  a  street-railway  company  for 
damages  for  personal  injury,  evidence  of  the  general  reputation  of  a 
certain  horse,  among  the  employees  of  the  company,  as  being  an  unsafe 
and  unreliable  horse  to  drive  before  a  street-car,  and  that  knowledge  of 
8uch  reputation  was  brought  home  to  the  general  superintendent  of  the 
company,  is  admissible,  as  tending  to  show  negligence  in  the  company  in 
providing  an  unsafe  horse,  and  using  it  after  it  knew,  or  should  have 
known,  its  unfitness  for  the  work.     Id. 

6.  Copies  of  Statements  Made  to  a  Commercial  Agency  by  a  mer- 
chant as  to  his  financial  standing,  taken  in  writing  at  the  time,  and 
shown  to  have  been  afterwards  approved  by  him,  are  admissible  in 
evidence  in  favor  of  creditors  who  have  relied  upon  such  statements,  and 
claim  them  to  be  fraudulent  and  false.     Mooney  v.  Davis,  425. 
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7.  Statembnts  Taken  from  Account-books,  themselves  in  evidence  with- 

out objection,  are  admissible,  in  connection  with  such  books,  to  show 
the  financial  state  of  their  owner's  business  at  a  certain  date.     Id. 

8.  Contents  of  Paper  Which  is  beyond  Jurisdiction  of  Court  can  be 

Proved  by  Secondary  Evidence  without  accounting  for  the  non- 
production  of  the  paper.     Manning  v.  Maroney,  67. 

9.  Contract  Which  may  not  be  Varied  by  Parol.  —  Memorandum  show- 

ing the  sale  of  a  specific  amount  of  corn,  the  person  to  whom  sold,  the 
price  thereof,  and  the  time  when  payment  is  to  be  made,  signed  by  the 
sellers,  constitutes  a  contract  which  parol  evidence  is  iaadraissible  to 
vary.    Bulwinkle  v.  Cramer,  645. 

10.  A  Mere  Receipt,  though  in  Writing,  may  be  explained  by  parol 
evidence.    Id. 

11.  Parol  Evidence  to  Show  Compromise  Agreement  upon  Which  Judg- 
ment WAS  Entered.  — When  a  judgment  entered  upon  an  oral  agree- 
ment for  a  compromise  fails  to  embody  the  agreement  or  to  recite  that 
it  was  rendered  in  accordance  with  an  agreement,  parol  evidence  of  such 
oral  agreement  is  admissible  in  a  suit  to  recover  damages  for  a  breach  of 
the  compromise  contract.    East  Line  etc.  R.  R.  Co.  v.  Scott,  758. 

12.  Declarations  of  Railway  Conductor,  Admissibility  of.  —  The  declara- 
tion of  a  railway  conductor,  while  running  a  train,  as  to  the  time  it  will 
be  due  at  a  station  on  his  route,  is  admissible  in  evidence.  Missouri  Pac. 
R.  R.  Co.  V.  Fagan,  776. 

13.  Res  Gest^  —  Conversations.  —  In  an  action  against  a  street-railway 
company  for  damages  for  personal  injury,  a  conversation  between  the 
car-driver  and  the  company's  superintendent,  as  to  the  cause  of  the  ac- 
cident, immediately  thereafter,  is  perhaps  admissible  as  part  of  the 
rea  gestae;  but  a  conversation  between  the  same  parties  as  to  a  past 
transaction,  which  was  not  part  of  the  res  gestce,  is  not  admissible  to  bind 
the  company  with  notice  of  the  defect  claimed  in  the  complaint.  Worms' 
dor/v.  Detroit  City  R'y  Co.,  453. 

14.  Rbs  Gest^  —  Statement  as  to  Cause  of  Injury.  —  Narration  of 
past  occurrences  as  to  the  manner  in  which  a  party  had  been  injured 
cannot  be  given  in  evidence  by  an  attending  physician  when  not  neces- 
sary to  correctly  diagnose  the  case.     Bundas  v.  City  o/ Lansing,  467. 

15.  Judicial  Notice  —  Municipal  Corporations. — The  mayor  may  take 
judicial  notice  of  the  due  publication  of  the  ordinances  of  a  city.  City 
Council  V.  O'Donnell,  728. 

16.  Court  may  Take  Judicial  Notice  of  Leading  Geographical  Fea- 
tures of  the  land.  And  the  locality  of  important  lines  of  railroad,  once 
established,  becomes  as  fixed  and  permanent  and  is  as  well  known  as  any 
other  geographical  feature  of  the  country.  Qui/  etc.  R'y  Co.  v.  State, 
815. 

17.  Court  must  Take  Judicial  Notice  that  the  Houston  and  Texas  Central 
and  the  Gulf,  Colorado,  and  Santa  Fe  railroads  are  parallel  and  compet- 
ing lines  of  railroad  in  Texas.     Id. 

Bee  Agency,  6;  Boundaries;  Criminal  Law;  Negligence,  4-7,  11,  12; 
Negotiable  Instruments,  II,  12;  Payment,  1;  Trial,  7,  8;  Vendor 
AND  Vendee,  1;  Watercourses,  6,  7. 

EXECUTIONS. 
See  Exemptions;  Partnership,  4. 


Index.  949 

EXECUTORS    AND  ADMINISTRATORS. 

1.  Executor's  and  Administrator's  Liability  for  Purchases  Mads  at 

Own  Salb.  —  Where  an  executor,  under  directions  in  the  will,  sold  his 
testator's  property,  purchasing  part  of  it  himself,  and  paying  therefor 
in  confederate  money,  which,  together  with  the  money  realized  on  the 
sale,  he  invested  in  confederate  bonds,  which  afterwards  proved  worth- 
less, he  is  liable  to  the  devisees  for  the  amount  of  his  purchase,  especially 
as  he  afterwards  sold  it  for  gold.  The  statute  (sections  1794  and  1795,  Gen- 
eral Statutes  of  South  Carolina)  authorizes  the  executor  to  purchase  at 
his  own  sale,  but  makes  him  liable  for  the  actual  value  of  the  property 
so  bought,  and  requires  him  to  give  a  bond,  with  surety,  to  account  for 
the  purchase-money  of  such  property.     Finch  v.  Finch,  665. 

2.  Closb  of  Administration  not  Presumed  from  Mere  Lapse  of  Time.  — 

In  the  absence  of  any  statute  fixing  the  term  of  an  administration,  an 
administrator  is  not  relieved  from  being  called  to  account  in  the  probate 
court  by  the  mere  lapse  of  time  without  any  action  by  the  court.  Main 
V.  Brown,  823. 

3.  COLLBCTTION  OF  ReNTS  OF  PrOPERTT  OF  EsTATE   BY  ADMINISTRATOR  is  an 

act  done  in  the  administration  of  the  estate,  and  rebuts  any  presumption 
that  the  administration  has  been  closed  so  as  to  deprive  the  probate 
court  of  jurisdiction  to  compel  him  to  render  an  account  juid  make  settle- 
ment.    Id. 

See  Trusts  and  Trustees,  2. 

EXEMPTIONS. 

1.  Right  to  Resist  Service  of  Process. — A  sheriff  or  other  officer  has 

no  right  to  take  from  a  debtor,  by  virtue  of  process  against  him,  his 
property  which  by  law  is  exempt  from  execution.  In  such  case,  the  offi- 
cer levies  on  the  property  at  his  peril,  and  the  law  will  not  protect  him; 
nor  is  the  debtor  compelled  to  submit  to  such  trespass  without  reason- 
able resistance.  Such  is  the  rule  under  the  Michigan  statute.  People 
y.  Clements,  373. 

2.  Horse,  Harness,  and  Buggy  of  Insurance  Agent,  bought  by   him 

and  used  for  the  purpose  of  carrying  on  his  business,  and  necessary  to 
the  successful  prosecution  thereof,  are  exempt  under  subdivisions  5  and 
8  of  section  3  of  the  Kansas  act,  relating  to  exemptions,  the  claimant 
being  a  resident  of  the  state  and  the  head  of  a  family.  The  horse  is 
exempt  as  within  the  description  of  animals  named  in  said  subdivision  5 
as  absolutely  exempt,  and  the  buggy  and  harness  must  be  held  to  be 
within  the  description  of  tools  and  implements  used  and  kept  by  the 
debtor  for  the  purpose  of  carrying  on  his  business,  and,  therefore,  exempt 
under  said  subdivision  8.  Wilhite  v.  Williams,  281. 
See  Attachment  and  Garnishment,  5-7:  Homestead,  1;  Insurance,  8. 

EXPERT  EVIDENCE 
See  Witnesses,  2-5. 

EXTRADITION. 

1.  When  Illegal  Arrest  is  not  Ground  for  Discharge  from  Cus- 
tody.—  A  person  illegally  arrested  in  Georgia  and  brought  into  Ala- 
bama as  a  fugitive  from  justice,  under  extradition  proceedings  instituted 
in  the  latter  state  after  bis  arrest,  cannot  claim  to  be  released  from  cus- 
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tody  on  habeas  corpm  because  of  his  illegal  arreat,  nor  because  of  defecta 
in  the  warrant  on  which  the  extradition  proceedings  were  based,  it 
appearing  that  the  petitioner  was  held  in  custody  by  virtue  of  a  capias 
issued  on  an  indictment  since  found  for  the  same  offense,  and  that  the 
executive  authorities  of  Georgia,  whose  laws  were  violated  by  the  ille- 
gal arrest,  had  made  no  complaint.  Ex  parte  Barker,  17. 
2.  Mere  Fact  that  Prisoner,  being  Fugitive  from  Justice,  was  Kid- 
naped in  another  state,  and  brought  into  the  state  from  which  he  fled, 
is  alone  no  reason  why  he  should  be  released,  unless  the  demand  for 
his  release  is  made  by  the  governor  or  other  executive  authority  of  such 
foreign  state.     Id. 

FIXTURES. 
L  As  between  Vendor  and  Vendee  of  a  Mill,  a  steam-boiler  and  looms 
used  in  the  mill  as  necessary  parts  of  the  machinery  thereof  may  consti- 
tute fixtures  of  the  mill  and  a  part  of  it,  though  held  in  position  merely 
by  their  own  weight.     Cavis  v.  BecJc/ord,  554. 

5.  What  are.  —  Gun-metal,  digester,  soap-kettles,  boilers,  and  candle-ma- 

chines, which  are  appliances  of  a  permanent  character,  put  into  and 
attached  to  a  building  with  the  intention  of  making  soap  and  candles, 
are  fixtures,  and  form  a  part  of  the  realty.  Lavenson  v.  Standard  Soap 
Co.,  147. 

8.  Tests  of. — To  Determine  whether  a  Thing  is  a  Fixture  or  not, 
we  must  look  at  the  manner  in  which  it  is  annexed,  the  intention  of 
the  person  who  made  the  annexation,  and  the  purpose  for  which  the 
premises  are  used.     Id. 

4.  Mortgage.  —  A  Clause  in  the  Mortgage  that  "  all  boilers,  engines, 
and  fixed  machinery  shall  be  deemed  to  be  included  in  said,  property," 
cannot  be  considered  as  excluding  from  the  mortgage  fixtures  not  specifi- 
cally mentioned,  and  which  would  have  been  embraced  in  such  mortgage 
had  such  clause  been  omitted.    Id. 

6.  Mortgagee,  if  Fixtures  Subject  to  a  Mortgage  are  Removed  Un- 

lawfully, may,  after  he  has  foreclosed  his  mortgage  and  ascertained 
what  deficiency  remains  due  him,  maintain  an  action  against  persona 
guilty  of  such  removal  for  the  damages  occasioned  thereby.  Id. 
6.  Personal  Property  —  Buildings  on  Land  of  Another.  —  Buildings 
placed  and  standing  on  the  land  of  another  with  the  right  of  removal 
are  personal  property,  and  the  nature  of  the  property  is  not  changed  by 
the  fact  that  the  owner  may  have  such  an  interest  in  the  land  as  would 
enable  him  to  maintain  an  action  of  trespass  quare  clausum  for  an  injury 
to  the  possession.     Laird  v.  Railroad,  564. 

See  Chattel  Mortgages. 

FORGERY. 
See  Arrest,  2;  Malicious  Prosecution,  2,  6;  Mortgages,  6. 

FRAUD. 
1.  In  Pleading    Fraud,    It  is    not    Sufficient  to  Allege  in  General 

Terms,  but  the  facts  constituting  the  fraud  must  be  stated.     Albertoli  v. 

Branham,  200. 
f.  Fkaudulent  Sale.  —  Where  Defendant  is  Present,  and  at  liberty,  by 

his  testimony,  to  refute  the  principal  facts,  if  false,  upon  which  a  claim 
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of  frandnlent  sale  is  based,  hig  failure  to  so  testify  is  a  fact  patent  to 
the  jury,  and  which  plaintiff  is  entitled  to  in  his  favor  in  the  instruc- 
tions.    Mooney  v.  Davis,  425. 

5.  Concealment  or  Misrepresentation  of  a  merchant  as  to  his  financial 

condition  need  not  be  willful  nor  intended  in  order  to  constitute  a  fraud 
which  will  vitiate  a  sale  made  to  him,  if  such  misrepresentations  are  re- 
lied upon.     It  is  sufficient  if  they  have  the  effect  to  defraud.     Id. 

4.  Question  tor  Jury.  —  Where  a  creditor  has  relied  upon  the  statements 

of  a  merchant  as  to  his  financial  condition  in  selling  him  goods,  the 
question  as  to  whether  such  representations  were  false,  and  therefore  a 
fraud,  is  to  be  determined  by  the  jury  from  all  the  facts  in  the  case.    Id. 

6.  Statement  to   Commercial  Agency. — If,   after  a  merchant  has  made 

a  statement  to  a  commercial  agency  as  to  his  financial  condition,  there 
is  a  change  for  the  worse  therein,  it  is  his  duty  to  notify  such  agency, 
that  parties  with  whom  he  has  commercial  dealings  may  not  be  misled 
as  to  the  extent  of  credit  they  may  safely  give;  otherwise,  the  merchant 
is  bound  by  his  statement.  Id, 
See  Equitt,  11;  Evidence,  6;  Insurance,  9;  Judicial  Sale,  6;  Negotia- 
ble Instruments,  7;  Payment,  2;  Replevin,  3. 

FRAUDULENT  CONVEYANCES. 

1;  A  Purchase  oe  Land  by  One  in  Trust  for  Another  by  a  party 
not  indebted  at  the  time  is  void  as  to  subsequent  creditors  of  the 
purchaser  without  notice,  when  the  intent  is  to  secure  the  property 
against  future  ventures,  and  where  the  deed  is  not  recorded,  and  the  pur- 
chaser retains  possession,  leases  the  premises,  uses  the  rent  as  his  own 
without  objection,  and  returns  the  land  for  taxation  in  his  own  name. 
Bates  V.  Cobb,  742. 

2.  Deed  op  Land  to  One  in  Trust,  if  left  unrecorded,  is  void  as  to  sub- 
sequent creditors  of  the  purchaser  without  notice,  and  who  trusted 
him  on  the  faith  of  his  ownership.     Id. 

5.  Sale   Made  by  Vendor  for    Purpose   op   Paying  his  Debts  is  not 

Fraudulent;  and  where  there  is  testimony  tending  to  show  that  it  was 
made  for  that  purpose,  the  defendant  has  the  right  to  have  the  jury  pass 
upon  the  testimony  on  that  issue.  Weaver  v.  Nugent,  792. 
4.  Gut  by  Husband  to  Wife  of  Lottery  Prize,  Validity  of.  —  If  at  the 
time  a  wife  purchases  a  lottery  ticket  her  husband  agrees  that  whatever 
prize  may  be  drawn  thereon  shall  be  her  separate  property,  and  the 
money,  when  drawn,  is  placed  in  bank  in  her  name  as  her  separate  prop- 
erty, these  facts,  as  between  the  husband  and  wife,  are  sufficient  to  con- 
stitute the  money  her  separate  property.  But  to  sustain  the  validity  of 
such  gift  as  against  creditors  of  the  husband,  the  wife  must  show  that, 
at  the  time  of  the  transaction,  he  had  ample  means  readily  and  con- 
veniently accessible  to  his  creditors,  and  to  the  ordinary  process  used  in 
the  collection  of  debts;  otherwise  the  conveyance  to  her  will  be  held 
fraudulent  as  against  his  creditors.     Dixon  v.  Sanderson,  801. 

6.  The  Uncontradicted  Testimony  of  Both  Husband  and  Wife,  that 

at  the  time  he  made  a  gift  to  her  he  had  ample  means  to  pay  all  his 
debts,  is  sufficient  to  sustain  the  validity  of  the  gift.  And  where  this 
testimony  is  taken  by  deposition,  and  no  effort  is  made  by  the  opposite 
party  to  ascertain  by  cross-examination  what  property  besides  that  given 
by  the  husband  to  the  wife  remained  in  his  hands  after  the  gift,  and 
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they  apply  for  a  postponement  of  the  trial  to  enable  them  to  be  present 
at  the  trial  and  testify  more  fully  than  they  had  done  in  the  deposition*, 
but  their  application  is  refused  upon  the  objection  of  the  opposite  party, 
the  latter  cannot  complain  if  full  effect  be  given  to  such  uncontroverted 
testimony.     Id. 

6.  Knowledgb   on  the  Part  of  a  Grantee  that  a  Transfer  was  In- 

tended TO  Defraud  Creditors  of  the  Grantor  is  necessary  to  avoid 
Buch  conveyance,  if  it  was  made  on  full  consideration;  knowledge  that 
the  grantor  was  insolvent  is  not  sufficient.     AlbertoU  v.  Branham,  200. 

7.  Answer  Asserting  that  Transfer  was  Fraudulent.  —  In  an  answer 

seeking  to  justify  the  levy  of  a  writ  upon  property  which  had  been  trans- 
ferred by  the  defendant  in  execution,  an  averment  that  such  transfer  was 
made  for  the  purpose  of  hindering,  delaying,  and  defrauding  the  cred- 
itors of  the  grantor  is  not  sufficient.  It  must  go  further,  and  show  that 
he  had  no  other  property  subject  to  execution  out  of  which  his  debts 
could  be  satisfied.  This  is  because  the  transfer  is  good  between  the  par- 
ties, and  will  not  be  set  aside  unless  necessary  for  the  protection  of  cred- 
itors.   Id. 

8.  Priority  of  Creditor  Procesdino  to  Set  Aside  Fraudulent  Transfeb. 

—  Where  a  debtor  makes  an  assignment  of  his  property  in  fraud  of  his 
creditors,  they  may,  in  a  court  of  equity,  have  it  set  aside,  and  the  cred- 
itor who  first  files  his  bill  obtains  thereby  a  priority,  and  is  entitled  to 
be  first  paid  out  of  the  proceeds  of  the  sale  of  the  property,  if  there  are 
no  valid  prior  liens.     Clark  v.  Figgins,  860. 

9.  CREDiTORa  Entitled  to  Priority  when.  —  Where  suit  is  brought  to  en- 

force an  assignment,  and  certain  creditors  file  answers  attacking  the  as- 
signment as  fraudulent,  such  answers  may  be  regarded  as  cross-bills,  and 
if  they  succeed,  they  will  be  entitled  to  the  same  preference  as  if  they 
had  filed  a  bill  to  have  the  assignment  set  aside  as  fraudulent.  And  if, 
upon  being  defeated  in  the  court  below,  they  alone  appeal,  and  procure  a 
reversal  of  the  decree,  and  have  the  assignment  declared  void,  they  will 
be  entitled  to  be  first  paid  out  of  the  proceeds  of  the  property  assigned, 
if  there  were  no  valid  prior  liens  at  the  time  when  they  filed  their 
answers.     Id. 

6ee  Equity,  10,  11. 

GIFTS. 
See  Fraudulent  Conveyances,  4,  S. 

GUARANTY. 
Guarantor  of  Promissory  Note,  Liability  of.  —  One  who,  before  matn- 
"ty,  guarantees  the  payment  of  a  promissory  note,  becomes  liable  abso- 
lutely upon  the  default  of  the  maker,  and  is  not  discharged  from  such 
liability  by  the  failure  of  the  holder  to  sue  the  maker,  although  the  lat- 
ter becomes  insolvent.     Huffy.  Sli/e,  497. 

GUARDIAN  AND  WARD. 

1.  GuARDiAir  IS  Bound  to  Protect  the  Rights  of  his  Wards,  and  is  not 
only  accountable  for  their  money  which  he  has  received,  but  also  for 
what  it  was  his  duty  to  collect.     Butler  v.  Legro,  573. 

8.  Skttlemsnt  of  Account  between.  —  When,  on  settlement  of  his  ac- 
count, the  guardian  does  not  account  for  a  sum  which  it  was  hia  duty  t« 
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collect,  and  did  not,  and  the  matter  was  not  brought  to  the  attention 
of  the  court,  and  the  question  of  his  liability  therefor  was  not  raised 
and  considered  in  that  settlement,  the  error  may  be  co; ;  ected  in  a  fur- 
ther account,  ordered,  after  his  resignation,  on  the  petition  of  his  suc- 
cessor.   Id. 

HABEAS  CORPUS. 
See  Extradition,  1. 

HOMESTEAD. 

1.  AcQTTisrnoiT  or  New  Homestead  is  Abandonment  of  Old  One,   and 

whether  the  new  homestead  is  one  or  not  is  to  be  determined  by  the 
questions.  Is  it  the  residence  of  the  family,  and  is  it  the  intention  to 
occupy  it  as  the  home  of  the  family?  It  is  not  error,  therefore,  to  refuse 
a  charge  that  the  claimant  of  a  homestead  exemption  should  show  an 
abandonment  of  a  former  homestead  in  order  to  establish  the  exemption 
claimed.      Weaver  v.  Nugent,  792. 

2.  Pbobatb  Homestead  cannot  be  Set  Apart  out  of  Property  Which 

could  not  have  been  Dedicated  as  a  Homestead  immediately  pre- 
ceding the  death  of  decedent.  Estate  of  Ackerman,  116. 
8.  Probate  Homestead  cannot  be  Set  Aside  when  there  Exists  at  thb 
Death  of  Decedent  a  Homestead  Duly  Dedicated,  though  such 
homestead  has  been  sold  by  the  survivor  before  the  application  for  the 
probate  of  the  homestead  is  made.     Id. 

See  Husband  and  Wife,  2;  Married  Women,  1,  2. 

HOMICIDE. 
See  Criminal  Law,  13,  17-21. 

HUNTING  RIGHTS. 
See  Animals;  Public  Lands,  3,  4. 

HUSBAND  AND  WIFE. 

1.  Lottery  Prize  Drawn  by  Wife,  Community  Property  when.  —  A  prize 

drawn  on  a  lottery  ticket  bought  by  a  wife  with  her  separate  money  is 
not  acquired  by  gift,  devise,  or  descent,  and  is  not  therefore  her  sepa- 
rate property,  but  the  common  property  of  the  husband  and  wife.  Dixon 
V.  Sanderson,  801, 

2.  Homestead  in  Community  Property  Vests  on  the  Death  of  a  Wife  in 

her  husband  without  administration,  and  subject  to  no  other  liability 
than  such  as  has  been  created  under  the  provisions  of  the  law  of  home- 
steads. The  death  of  one  of  the  spouses  does  not  in  any  way  alter  the 
estate  or  the  character  of  the  homestead.     Estate  qf  Ackerman,  116, 

3.  Community  Property  Purchased  by  the  Wife  on  the  Credit  of  her 

Husband  need  not  be  Reduced  to  his  Possession  to  impress  it  with 
the  quality  of  community  property.     People  v.  Swalm,  96. 

4.  Community  Property.  —  Possession  of  Wife  is  That  of  her  Husband 

as  to  community  property.     The  wife's  interest  in  such  property  is  a 
mere  expectancy.     Id. 
6.  If  Personal  Ornaments  of  a  Wife  in  her  exclusive  possession,  and  suit- 
able to  her  condition  in  life,  may  be  presumed  to  be  her  separate  prop- 
erty, this  presumption  is  sufficiently  rebutted  when  the  husband  testifies 
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that  they  have  been  acquired  during  the  marriage;  that  he  had  never 
given  them  to  her,  and  that  they  were  not  her  exclusive  property.     Id. 

6.  Separate  Property  of  Wife.  —  PROpaRTY  Bought  by  a  Wife  on  thb 

Credit  of  her  Husband,  without  his  previous  authority,  but  eventu- 
ally paid  for  by  him,  and  which  he  never  gave  to  her  as  her  own,  is  not 
her  separate  estate;  and  in  an  indictment  for  larceny,  it  is  properly 
charged  to  be  the  property  of  her  husband.     Id. 

7.  Wife  is  not  Entitled  to  her  Earnings  as  against  Creditors  of  het 

husband,  and  real  estate  purchased  with  such  earnings  is  subject  to  his 
debts,  notwithstanding  an  agreement  or  understanding  between  him  and 
her  that  the  earnings  were  to  be  hers.  And  if  upon  the  real  estate  so 
purchased  with  her  earnings  she  puts  valuable  improvements  with  means 
not  furnished  by  her  husband,  his  creditors  may  subject  the  whole  prop- 
erty, including  the  improvements,  to  the  payment  of  their  judgment. 
Bailey  v.  Oardner,  847. 

8.  By  Kansas  Compiled  Laws  of  1885,  Chapter  62,  Wife  is  Placed  on 

Equality  with  Husband  in  respect  to  holding,  controlling,  and  dis- 
posing of  property  which  she  may  own  at  the  time  of  her  marriage,  or 
which  may  afterward  be  acquired  by  her.  The  right  of  the  husband  to 
act  as  the  agent  of  the  wife,  and  to  contract  with  her,  is  recognized,  and 
the  conveyance  of  real  estate  directly  from  the  husband  to  the  wife  will 
be  upheld,  so  far  as  it  is  equitable  to  do  so.     Hunger  v.  Baldridge,  273. 

9.  Wife  may  Appoint  her  Husband   by  Power  of  Attorney  as  her 

Agent  and  Attorney  in  Fact,  to  convey  the  inchoate  interest  which 
she  holds  in  his  real  estate,  and  an  instrument  duly  executed  by  him- 
self, auid  by  him  for  her  under  such  authority,  is  effectual  to  transfer 
sach  interest.     Id. 
Sea  Criminal  Conversation;  Fraudulent  Conveyances,  4,  5;  Marrim) 

Women. 

INDICTMENT. 
See  Criminal  Law. 

INFANTS    AND  INFANCY. 

1.  BuRDKN   OF  Proof  to  Show   Ratification  of  Contract.  —  In  an  ac- 

tion on  a  note  executed  by  a  minor,  the  burden  of  proof  is  on  plain- 
tiff to  show  that  the  minor  ratified  the  note  after  he  attained  his 
majority.     Tyler  v.  Oallop,  336. 

2.  Ratification  of  Contract  —  Presumption.  —  The  mere  silence  of  the 

maker  of  a  note  for  two  years  after  attaining  majority  does  not 
raise  the  presumption  of  ratification,  if  the  note  was  given  during  his 
minority.  There  must  be  an  express  promise  after  he  becomes  of  age, 
or  such  acts  as  are  equivalent  to  a  new  contract.  Id. 
8.  Emancipation  of  Minor  at  the  time  of  executing  a  note  is  irrelevant  to 
the  issue  in  a  suit  on  the  note,  as  it  does  not  affect  his  liability.  Id. 
See  Limitation  of  Actions;  Negligence,  14. 

INJUNCTIONS. 
See  Corporations,  12;  Pleadings,  12. 

INSTRUCTIONS. 
See  Trial,  10-13. 
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INSURANCE. 

1.  AaiKOT  TO  Pbocurb  Insurance  is  Ended  when  the  policy  is  procnred 

and  delivered  to  the  principal,  and  the  agent  has  no  power,  after  the 
policy  is  so  delivered,  to  consent  to  a  cancellation,  or  to  accept  notice  of 
an  intended  cancellation  by  the  insurer.  Insurance  Cmnpaniea  v.  Raden, 
36. 

2.  Dual  Agency  —  Notice  op   Cancellation  oe  Policy.  —  Provision  in 

policy  of  insurance  authorizing  the  company  at  any  time  to  termi- 
nate the  insurance,  on  notice  to  that  effect  to  the  insured,  "or  to 
the  person  who  may  have  procured  the  insurance  to  be  taken, "  is  not 
susceptible  of  being  construed  as  applicable  to  a  case  where  the  same 
person  acted  as  agent  for  both  parties  in  procuring  and  issuing  the 
policy,  and  notice  was  not  given  to  the  insured  in  person.     Id. 

3.  Ratification    or   Cancellation    of   Policy    by   Insured   will   not 

BK  Presumed  from  his  acceptance,  after  a  loss  of  a  policy  procured 
by  the  same  agent  in  another  company,  when  it  is  not  shown  that  all 
the  facts  bearing  on  the  case  were  disclosed  to  the  insured,  and  that  he 
was  fully  informed  of  his  legal  rights  as  governed  by  them;  nor  will  such 
ratification  be  presumed  from  the  institution  of  a  suit  on  the  substi- 
tuted policy,  induced  by  the  agent's  misrepresentations  to  the  attorneys 
of  the  insured.    Id. 

4.  Agent  of  Insurance  Company  in  Preparing  Application  is  Agent  of 

Company.  The  agent  of  an  insurance  company  who  is  authorized  to 
procure  applications  for  insurance  and  to  forward  them  to  the  company 
for  acceptance  must  be  deemed  the  agent  of  the  company  in  all  he  does 
in  preparing  the  application  or  in  any  representation  he  may  make  as  to 
the  character  or  effect  of  the  statement  therein  contained;  and  when, 
either  by  his  instruction  or  direct  act.  such  agent  makes  out  an  applica- 
tion incorrectly,  notwithstanding  all  tlie  facts  are  correctly  stated  to  him 
by  the  applicant,  the  error  is  chargeable  to  the  company.  And  this  rule 
la  not  affected  or  changed  by  a  stipulation  inserted  in  the  pulley,  subse- 
quently issued,  that  the  acts  of  such  agent  in  making  out  the  application 
shall  be  deemed  the  acts  of  the  insured,  unless  written  in  the  application 
or  expressed  in  the  policy.  Such  stipulation  does  not  convert  the  acts 
done  for  the  insurer  into  the  acts  of  the  insured.  Where,  therefore,  a 
husband,  in  making  apijlicatiou  for  insurance  on  his  wife's  property,  in- 
forms the  company's  agent,  authorized  to  procure  such  applications,  that 
the  property  belongs  to  his  wife,  but  the  agent,  contrary  to  his  instruc- 
tions, and  without  his  knowledge,  makes  out  the  policy  in  his  name  in- 
stead of  that  of  his  wife,  the  policy  will  be  binding  upon  the  company, 
and  the  husband  may  sue  upon  it  in  his  own  name  for  the  use  of  his  wife; 
and  in  such  action  parol  evidence  is  competent  to  prove  that  the  appli- 
cation was  filled  up  by  such  agent,  and  that  the  facts  were  fully  and  cor- 
rectly stated  to  him,  but  that  he,  without  the  knowledge  of  the  insured, 
misstated  them  in  the  application.  Deitz  v.  Insurance  Co.,  909. 
6.  Fire — Construction"  of  Prohibitive  Clause  in  Policy. — Where 
a  stipulation  provides  that  the  policy  shall  be  avoided  by  the  use 
of  aa  article  expressly  named,  and  there  is  nothing  in  the  policy 
from  which  a  permission  to  use  the  article  in  a  partial,  limited,  or  tem- 
porary way  can  be  inferred,  full  effect  is  usually  given  to  the  prohibi- 
tive clause  by  a  forfeiture  of  the  policy  for  its  violation.  Wheeler  v. 
Traders'  Ins.  Co.,  582. 
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6.  FiRB  —  Violation   of   Condition  in  Polict  FoRirBiTiNO  Insttrakot. 

—  Stiptilation  in  policy,  that  "if  the  assured  shall  keep  or  ase 
....  petroleum,  naphtha,  gasoline,  benzine,  benzole,  or  benzine  yar- 
nish,  or  keep  or  use  camphene,  spirit  gas,  or  any  burning  fluid  or  chemi- 
cal oils,  without  written  permission  in  this  policy,  then,  and  in  every 
such  case,  this  policy  is  void,  and  all  insurance  thereunder  shall  imme- 
diately cease  and  determine,"  is  a  part  of  the  contract  of  insurance, 
and  a  reasonable  restriction  against  the  use  of  dangerous  and  combusti- 
ble materials;  and  the  use  by  the  assured  of  naphtha  or  benzine  on  the 
insured  premises  avoids  the  policy  and  forfeits  the  insurance,  unless  such 
use  wa,3  one  incidental  to  the  business,  adopted  from  necessity  or  cus- 
tom, and  recognized  by  the  insurer,  or  was  in  small  quantities  for  a 
special  and  not  dangerous  purpose.     Id. 

7.  FiRB  —  Policy    Rendered    Void    by    Non-occupation    of    Insured 

Premises  is  not  Revived  by  Subsequent  Reoccupation,  —  A  policy 
of  fire  insurance  which  has  become  void  by  reason  of  the  violation 
of  a  condition  therein,  that  the  insured  premises  should  not  be  un- 
occupied for  a  period  of  more  than  ten  days  without  the  consent  of  the 
insurer  indorsed  on  the  policy,  is  not  revived  when  occupation  of  the 
premises  is  subsequently  resumed.     Moore  v.  Phoenix  Ins.  Co.,  556. 

6.  Who  Entitled  to  Proceeds  of  Policy  on  Life  of  Husband  for 
Benefit  of  Wife  and  Children.  —  Under  provisions  of  Alabama 
code  of  1876,  sections  2733,  2734,  the  husband  might  insure  his  own 
life  for  the  benefit  of  his  wife,  making  the  insurance  payable  to  her 
children  in  case  she  died  before  him,  and  when  so  made  payable,  the  pro- 
ceeds of  the  policy  could  not  be  subjected  by  the  husband's  creditors  to 
the  payment  of  his  debts.  But  upon  the  death  of  the  wife  before  her 
husband,  her  interest  in  the  policy  ceased,  and  the  policy  being  made 
payable  to  the  wife,  "her  heirs,  executors,  or  assigns,"  her  children 
could  acquire  no  interest  which  would  be  exempt  from  the  claims  of  the 
husband's  creditors  on  his  subsequent  decease.     Tompkins  v.  Levy,  31. 

f.  Reservation  in  Life  Policy  Construed  as  in  Fraud  of  Creditors. 

—  A  policy  taken  out  by  a  husband  on  his  own  life,  payable  to  his  wife, 
"her  heirs,  executors,  or  assigns*,"  the  insured  paying  the  premiums 
out  of  his  own  funds,  expressly  provided  that  after  the  expiration  of 
fifteen  years,  on  surrender  of  the  policy,  none  of  its  conditions  having 
been  violated,  the  company  would  pay  to  the  insured,  "his  heirs,  ex- 
ecutors, or  assigns,"  the  equitable  value  of  the  policy,  "as  an  endow- 
ment in  cash."  It  was  held  that  such  reservation  for  the  beneficial  use 
of  the  insured  himself  rendered  the  policy  fraudulent  aa  against  hia 
creditors.     Id, 

INTEREST. 
Intsrest  on  Valttb  of  Property  Destroyed  by  Neqligencb  Allowed, 
WHEN.  — The  owner  of  property  destroyed  by  the  negligence  of  another 
is  entitled  to  interest  on  the  value  of  such  property  from  the  time  of  its 
destruction.     Fremont  etc.  R'y  Co.  v.  Marley,  482. 
See  Betterments. 

INTERSTATE  COMxMERCE. 
See  Railroad  Companies,  24. 

INTOXICATING  LIQUORS. 
See  Covenants,  3,  4;  Municipal  Corporations,  9. 
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JUDGMENTS. 
L  Pkesumption  in  Support  of  Judgment. — Where  a  defendant  pleads 
the  ten  years'  limitation,  and  the  record  shows  that  he  had  occupied 
the  land  sued  for  with  exclusive  possession  since  1873,  and  that  such 
possession  was  "continuous,  adverse,  and  peaceable  to  this  date,"  but 
the  record  does  not  disclose  the  date  of  the  commencement  of  the  suit 
in  which  judgment  was  rendered  in  188G,  it  will  be  presumed,  in  sup- 
port of  a  judgment  of  the  court  sustaining  the  defense  of  the  statute 
of  limitations  of  ten  years,  that  the  possession  was  peaceable  until  the 
commencement  of  the  suit,  and  that  the  petition  was  filed  more  than  ten 
years  after  the  adverse  occupancy  began.     Moody's  Heirs  v.  Moeller,  839. 

2.  Void  Judgment,  Effect  of.  —  Absence  of  Legal  Service  or  Auitior- 

IZKD  Appearance  is  Jurisdictional,  and  without  jurisdiction  no 
judgment  can  be  entered  under  which  any  rights  can  be  lost  or  acquired. 
Oreat  West  Min.  Co.  v.   Woodmas  etc.  Min.  Co.,  204. 

3.  Judgment  is  Conclusive  between  the  Parties,  not  only  as  to  Such 

Matters  as  were  in  fact  determined  in  that  proceeding,  but  as  to  every 
other  matter  which  the  parties  might  have  litigated  as  incident  to  or 
essentially  connected  with  the  subject-matter  of  the  litigation,  whether 
the  same,  as  a  matter  of  fact,  were  or  were  not  considered.  Denver  City 
etc.  Co.  V.  Middaugh,  234. 

4.  Former  Judgment,  when  Inadmissible.  —  In  an  action  by  a  father  to 

recover  damages  occasioned  by  the  injury  of  his  minor  son  through  the 
negligence  of  the  defendants,  a  judgment  in  favor  of  the  son  for  his  dam- 
ages resulting  from  the  same  accident  is  inadmissible.     Such  judgment 
is  rea  inter  alios  acta.     Bridger  v.  Ashedlle  etc.  B.  B.  Co.,  653. 
See  Attorney  and  Client,  5;  Equity,  8. 

JUDICIAL  NOTICE. 
See  Evidence,  15-17. 

JUDICIAL  SALES. 

1.  It  is  Duty  of  Sheriff,  at  Time  of  Making  Sale,  to  Collect  tbm 

Purchase-money,  and  where  he  fails  to  collect  all  of  the  purchase- 
money  at  a  sale  of  real  estate  made  by  him  on  an  order  of  sale,  and 
afterward  makes  his  return  showing  such  sale  to  have  been  regular, 
and  allows  it  to  be  confirmed,  it  is  then  too  late  for  him  to  contradict 
the  recitals  of  his  return  by  showing  that  he  has  not  received  the  pur- 
chase-money.    Stvdebalcer  v.  Johnson,  287. 

2.  Jurisdiction  of  Suit  to  Set  Aside  Sherlff's  Salb  of  Land. — A  jus- 

tice's court  has  not  jurisdiction  of  a  suit  brought  to  set  aside  a  sheriff's 
■ale  of  land  made  under  an  execution  issued  on  a  judgment  rendered  in 
a  justice's  court.  The  district  court  is  the  proper  court  in  which  to  bring 
such  suit.  Weaver  v.  Nugent,  792. 
8.  Propir  Parties  in  Suit  to  Avoid  Judicial  Sale  of  Land. — Where  land 
sold  under  execution  for  a  nominal  price  had  been  previously  conveyed 
by  the  defendant  in  execution  by  warranty  deed  to  a  purchaser,  who 
gave  his  promissory  note  for  the  purchase  price  thereof,  whether  the 
conveyance  was  fraudulent  or  bona  fide,  such  defendant  has  an  interest 
in  the  land,  which,  if  injured  by  such  execution  sale,  he  has  a  right  to 
protect,  in  a  suit  brought  by  the  plaintiff  in  execution  to  recover  the  land. 
Id. 
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4.  PROcEKDiNoa  AT  JUDICIAL  Salk  mttst  bi  AT  Least  Riotti-a*  in  order  to 
pass  title,  when  there  is  practically  no  consideration.    Id. 

6.  Inadeqdact  of  Pbick  at  Judicial  Sale  Due  to  Act  o»  DEFESDAirr  nr 
Execution.  —  Inadequacy  of  price  at  a  judicial  sale,  caused  by  any  act 
done  by  the  defendant  in  execution,  or  by  his  direction  or  authority,  is 
not  ground  for  setting  aside  the  sale.  To  justify  the  setting  aside  of  th« 
sale,  it  must  be  shown  that  there  were  irregularities,  and  that  they 
tended  to  cause  the  inadequacy,  and  were  not  caused  by  the  defend- 
ant.    Id. 

6.  Confirmation  of  Sale  —  Agreement  not  to  Resist.  —  Agreement  be- 

tween A  Purchaser  at  a  Partition  Sale  and  a  Tenant  in  Common, 
who  believes  that  the  common  property  has  been  sold  for  much  less  than 
its  value,  that  the  latter  will  not  object  to  such  sale,  and  will  permit  it 
to  be  confirmed  by  the  court,  and  that  the  former  will  thereupon  pay  the 
latter  one  thousand  dollars,  is  a  fraud  upon  the  court  and  the  parties  to 
the  action,  and  no  court  will  aid  either  party  to  enforce  it.  Ta'ppan  v. 
Albany  Brewing  Co.,  174. 

7.  Though  Real  Estate  Sold  under  a  Judgment  has  Pa.«!sbd  to  Third 

Parties,  this  will  not  defeat  the  right  of  the  plaintiflF  to  avoid  such 
sales  by  showing  want  of  jurisdiction  in  the  court  entering  such  judg- 
ment.    Great  West  Min.  Co.  v.  Woodmas  etc.  Min.  Co.,  204. 

8.  Relief  will  be  Granted  from  a  Sale  Based  upon  a  Judgment  en- 

tered without  service  of  process  upon  or  appearance  on  behalf  of  th« 
defendant,  without  inquiring  as  to  the  merits  of  the  original  claim.  Al- 
though a  just  cause  of  action  exists  against  the  defendant,  he  must  be 
allowed  an  opportunity  to  pay  the  debt,  or  redeem  the  property  from  sale, 
before  his  title  thereto  can  be  divested  by  judicial  proceedings.     Id. 

9.  All  Sales  or  Other  Proceedings  Based  upon  a  Judgment  Secures 

through  the  Unauthorized  Appearance  of  an  Attorney  are  as  to 
all  persons,  irrespective  of  notice  or  bona  fides,  absolute  nullities.     Id. 

10.  Marshal's  Sale  of  Land,  when  Void.  — A  marshal's  sale  of  land  under 
execution  from  a  United  States  court,  made  before  the  door  of  the  United 
States  court-house,  and  not  before  the  door  of  the  court-house  of  the 
county  in  whieh  the  land  is  situated,  is  void,  is  incapable  of  ratification, 
and  may  be  attacked  collaterlly.     Moody's  Heirs  v.  Moeller,  839. 

11.  Mere  Acquiiucence  of  Defendant  in  Execution  in  Void  Judicxal 
Sale  gives  ne  validity  to  the  sale.     Id. 

So*  Estoppel,  3-6;  Mortgages,  6;  Tender,  2. 

JURISDICTION. 

1.  Jurisdiction  of  Condemnation  Proceedings.  —  County  courta  of  Colo- 

rado have  IV*  jurisdiction  in  condemnation  proceedings  where  the  award 
exceeds  two  *'housand  dollars.  Denver  City  etc.  Water  Co.  r.  Middaugh, 
234. 

2.  Personal  Pr(»^erty  —  Jurisdiction.  —  Buildings  placed  on  the  land  of 

another  with  tJ«e  right  of  removal,  being  personal  property,  an  action  for 
damages  for  injnry  thereto  is  transitory,  and  the  plaintiflF 's  right  may  be 
enforced  in  the  *»ourts  of  New  Hampshire,  though  the  buildings  stood 
apon  the  laud  of  wiother  in  Vermont.  Laird  v.  Railroad,  564. 
See  Attachment  and  ■<tarni3hment,  3;  Attorney  and  Client,  4,  6;  Coif- 
stitutional  La\»  3;  Judgments,  2,  Judicial  Sales,  2,  7-9;  Justices 
OF  THE  Peace. 
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JURY  AWD  JURORS. 

1.  CoNSTiTUTioiTAL  liAVT  —  RiGHT  OF  Trial  BY  JuRT. — General  constitu- 
tional provisions  securing  the  right  of  trial  by  jury  relate  only  to  that 
character  of  cases  in  which  the  right  existed  at  the  time  of  their  adop- 
tion. Therefore,  if  municipal  courts  had  the  right  to  try,  without  a  jury, 
offenders  for  violating  ordinances  at  the  time  of  the  adoption  of  the  con- 
stitution, they  still  have  the  power,  notwithstanding  the  fact  that  the 
constitution  secures  to  all  the  right  of  trial  by  jury.  City  Council  v. 
O'Dmnell,  728. 

8.  Trial  by  Jury  in  Common-law  Cases  is  guarded  by  a  large  number  of 
provisions  designed  to  procure  a  fair  and  impartial  trial,  extending  from 
the  jury-lists  through  the  process  of  selecting  and  summoning  regular 
jurors  and  talesmen  to  the  completion  of  the  panel  through  challenges 
and  other  tests.  All  the  provisions,  whether  statutory  or  not,  belong  to 
the  machinery  devised  for  the  common-law  courts,  and  cannot  be  adopted 
without  new  and  careful  legislation  to  chancery  practice.  Brown  v. 
Buck,  438. 

See  Appeal  and  Error,  9;  Libel  and  Slander,  11;  Municipal  Corpo- 
rations, 6,  7;  New  Trial,  2;  Trial,  5,  6. 

JUSTICES  OF  THE  PEACE. 
Judgment  Rendered  by  Justice  of  Peace  without  Service  upon  or 
appearance  of  the  defendant  is  void;  but  as  such  judgment,  even  though 
rendered  upon  the  verdict  of  a  jury,  may  be  set  aside  by  the  circuit  court 
upon  a  writ  of  certiorari,  the  defendant  cannot  obtain  relief  against  it  in 
a  court  of  equity.     Railway  Co.  v.  Ryan,  865. 

See  Attachment  and  Garnishment,  2. 

LACHES. 

1.  Laches  ts  Suing  fob  a  Specific  Performance  of  a  Contract  for  the 

Sals  of  Real  Estate  will  not  defeat  plaintiflF,  if  such  delay  was  the 
result  of  the  acts  of  the  defendants  or  their  predecessors  in  interest  in 
attempting  to  deceive  the  plaintiflF,  and  to  deprive  him  of  the  benefit  of 
his  contract.     Karnsv.  Olney,  101. 

2.  Cloud  on  Title  —  Where  there  is  capacity  to  sue  in  court  of  equity, 

BO  as  to  sweep  away  a  cloud  on  the  plaintiflF's  title,  and,  by  an  oflfer 
to  do  equity,  to  have  the  equitable  title  of  the  defendant,  acquired 
at  a  void  sale,  divested  out  of  him  by  a  decree  of  a  court  of  equity,  a 
failure  to  exercise  this  right  for  over  twenty  years  is  such  laches  as  au- 
thorizes the  inference  that  the  right  to  do  so  is  barred  in  some  one  of  the 
modes  in  which  that  result  may  be  efifected.  Woodstock  Iron  Co.  v. 
Fullemvider,  73. 

3.  Laches  or  Delay  alone  will  not  Preclude  the  Assertion  of  an  Equi- 

table Right,  when  the  Neglect  to  More  Promptly  Assert  such 
right  has  not  lulled  the  adverse  party  into  doing  that  which  he  would 
not  have  done,  or  into  omitting  to  do  that  which  he  would  have  done,  in 
reference  to  the  property,  had  the  right  been  more  promptly  asserted. 
Great  West  Min.  Co.  v.  Woodmaa  etc.  Min.  Co.,  204. 

4.  If    Real   Property    is    Sold    under    a    Judgment  Entered    in  an 

Action  in  Which  there  was  No  Service  of  Process  upon  the  defend- 
ant, nor  any  authorized  appearance  by  an  attorney  on  his  behalf,  and  if 
the  defendant  had  no  notice  of  such  judgment,  nor  of  the  sale  of  such 
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property  until  the  time  for  redemption  had  expired,  and  if  the  defend- 
ant, as  soon  as  he  obtained  information  of  the  fraud  perpetrated  upon 
him,  was  diligent  in  employing  counsel  and  commencing  suit,  he  is  not 
barred  by  laches  from  maintaining  an  action  for  relief  from  such  judg- 
ment, and  to  recover  such  property,  although  such  action  was  not 
brought  until  three  years  after  the  perpetration  of  the  fraud  complained 
of,  and  eighteen  months  from  the  time  of  the  execution  of  the  sheriff's 
deed.    Id. 

See  Prescriptiom. 

LARCENY. 
See  Criminal  Law,  22-25;  Husband  and  Wm,  6. 

LEGACIES. 

See  Wills. 

LIBEL  AND  SLANDER. 

1.  Pktition  for  Libel  must  Set  out  Very  Language  Relied  on  as  libel- 

ous, and  not  merely  the  substance  and  meaning  of  the  language.  Runge 
V.  Franklin,  833. 

2.  Complaint  in  Libel  Suit  should  Put  Court  in  Possession  of  the  Li- 

belous Matter  published,  the  language  used,  with  such  innuendoes  as 
are  necessary  to  explain  what  was  meant  by  the  language  and  to  whom 
it  applied.  If  the  libel  complained  of  consists  in  reporting  the  plaintiff's 
standing  as  a  merchant  "in  blank, "the  complaint  should  state  the  fact 
with  such  explanations  as  to  what  was  meant  by  the  report  as  are  neces- 
sary to  show  that  the  report  was  injuriotts  and  defamatory.  Bradstreet 
Co.  y.  Gill,  768. 

8.  Malice  may  be  Inferred  from  Fact  of  False  Publication  of  libelous 
matter,  when  the  communication  is  not  privileged.     Id, 

4.  Privileged  Communications,  Publication  of,  Actionable  when.  —  A 
privileged  publication  is  actionable  only  when  express  malice  is  shown 
to  have  instigated  it,  or  such  gross  disregard  of  the  rights  of  the  person 
injured  as  is  equivalent  to  malice  in  fact.      Id. 

6.  Privileged  Communications,  Publications  of  Commercial  Agencies 
ARE  not,  when.  —  Publications  of  commercial  agencies  issued  to  their  sub- 
scribers generally  are  not  privileged  communications;  they  are  only  so 
when  made  in  confidence  to  a  subscriber  who  is  interested  in  the  pecu- 
niary standing  of  the  merchant  reported.     Id. 

6.  Commercial  Agency  is  Liable  for  False  and  Defamatory  Publica- 

tions, where  other  citizens  would  be  liable.     Id. 

7.  Privileged  Proceedings.  —  Proceedings  in  courts  of  justice,  legislative 

proceedings,  and  petitions  and  memorials  to  legislatures  are  absolutely 
privileged,  and  cannot  be  made-  the  basis  of  an  action  for  libel.  Runge 
v.  Franklin,  833. 

8.  Privilege,  when  Absolute,  is  Complete  Defense  to  an  action  for  libel, 

and  cannot  be  rebutted  or  overcome  by  evidence  that  the  publication 
was  false  and  malicious.     Id. 

9.  Indictment  for  Libel  when  there  has  been  No  Publication,  except 

TO  the  Party  Libeled,  must  aver  that  the  paper  was  written  or  sent 
with  the  intent  to  provoke  a  breach  of  the  peace.     State  v.  Syphrett,  616. 

10.  There  is  No  Publication  of  a  Libel  where  It  Consists  of  ▲ 
Skalbd  Letter  Sent  to  the  Person  upon  whom  it  reflects,  and  he^ 
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b«oanse  of  hia  inability  to  read,  has  it  read  to  him  by  his  wife,  there 
being  no  evidence  that  this  inability  to  read  was  known  to  the  person 
who  sent  such  libel,  nor  any  averment  that  it  was  sent  for  the  purpose 
of  provoking  a  breach  of  the  peace.    Id. 

11.  Pbovincb  of  Jury  —  Constitutional  Law.  —  Notwithstanding  the 
provision  of  the  constitution  of  South  Carolina  "that  in  all  indict- 
ments for  libel  the  jury  shall  be  the  judges  of  the  law  and  the  facts,"  the 
law  defining  libel  remains  as  before.  The  principal  result  of  this  pro- 
vision is  simply  to  secure  to  the  jury,  by  fundamental  law,  the  right  to 
render  a  general  verdict,  under  an  indictment  for  libel,  as  in  other  cases. 
It  is  therefore  the  duty  of  the  presiding  judge,  upon  the  trial  of  an  in- 
dictment for  libel,  to  declare  to  the  jury  the  law  applicable  thereto;  and 
if  he  errs  in  so  doing,  such  error  may  be  reviewed  on  appeal  as  in  other 
cases,  unless  the  defendant  is  acquitted,  in  which  case  he  cannot  again 
be  put  upon  his  trial.     Id. 

12.  Slander  —  Whole  Conversation  Admissible  in  Evidence.  —  In  an 
action  of  slander,  plaintifiF  should  be  permitted  to  give  the  whole  con- 
versation in  evidence,  and  all  the  words  spoken  by  defendant,  so  long  as 
they  are  part  of  the  same  transaction,  and  led  up  to  the  words  charged 
in  the  declaration  to  have  been  spoken  by  defendant  of  and  concerning 
plaintiff.    Newman  v.  Stein,  447. 

13.  Where  Actual  Malice  is  Shown  in  an  action  of  slander,  the  jury  may 
always  give  exemplary  damages.     Id. 

14.  Damages.  —  Where  the  words  spoken  in  an  action  of  slander  are  ac- 
tionable per  se,  and  defendant  was  actuated  by  malice,  and  wantonly 
intended  to  charge  plaintiff  with  being  unchaste,  exemplary  damages  are 
recoverable.  But  if  the  words  were  spoken  in  the  heat  of  passion,  under 
provocation  from  plaintiff,  this  is  such  evidence  of  want  of  malice  that 
the  jury  should  consider  it  in  mitigation  of  damages.     Id, 

16.  Damages.  —  In  actions  of  slander,  where  the  words  are  not  action- 
able per  se,  the  plaintiff  must  both  allege  and  prove  that  by  reason  of 
the  words  he  has  sustained  some  damages  of  a  pecuniary  nature;  but 
where  the  words  are  actionable  per  se,  no  special  damages  need  be  al- 
leged or  proved,  and  the  jury  are  warranted  in  giving  such  damages  a« 
shall  compensate  the  plaintiff  for  the  wrong  and  injury  done,  according 
to  the  circumstances  of  each  case.     Id. 

16.  Exemplary  Damages.  —  Under  an  allegation  in  slander,  that  plain- 
tiff is  greatly  injured  in  her  good  name,  fame,  credit,  and  reputa- 
tion, the  jury  would  be  warranted  if  they  found  that  defendant  spoke, 
uttered,  or  published  the  words  alleged  of  and  concerning  plaintiff  in 
awarding  punitive  or  exemplary  damages,  if  the  facts  proved  show  ex- 
press and  wanton  malice.     Id. 

17.  MrriOATiON.  —  In  an  action  of  slander,  defendant  should  be  allowed 
to  testify  in  mitigation  to  provoking  language  used  to  him  by  plain- 
tiff which  caused  him  to  utter  the  words  charged  as  slanderous. 
The  law  makes  allowances  for  the  infirmities  of  human  nature,  and  for 
what  is  done  in  the  heat  of  passion,  produced  by  the  improper  conduct 
of  the  adverse  party.     Id. 

18.  Burden  of  Proof  is  on  plaintiff  in  an  action  of  slander  to  show  substaji- 
tially  that  defendant  spoke  the  words  as  charged  in  the  declaration. 
This  does  not,  however,  exclude  other  worda  spoken  in  the  same  conrer- 
eation.     Id. 

AM.  ST.  EKP.,  Vol.  XIII.— 61 
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LIMITATION  OF  ACTIONS. 
RtnnnNO  o»  Statute  ov  Limitatioks  is  not  Stopped  by  CovKBTtmi  o» 

MnroBmr  of  the  heirs  after  it  has  commenced  against  the  ancestor. 

Moodi^$  Heirs  v.  Moeller,  839. 
Be*  AsYKBss  Possession,  2;  Estates,  4;  Pleadino,  14;  Trusts  and  Thus- 

TEES,  3. 

LIS  PENDENS. 

1.  A  PuBCHASKR  01  REALTY  PENDENTE  LiTB,  whether  the  action  be  at  law 
or  in  equity,  takes  subject  to  any  title  or  interest  adverse  to  that  of  his 
grantor  ultimately  recognized  in  the  pending  litigation.  Cheever  v. 
Minton,  258. 

S.  DvBiNQ  THE  Interval  between  Final  Judomekt  and  the  Commence- 
KENT  0»  Proceedinos  ON  Error,  there  is  no  suit  pending,  and  a  pur- 
chaiser  in  good  faith  does  not  take  title  pendente  lite,  and  is  not  affected  by 
a  subsequent  appeal  or  writ  of  error  and  the  reversal  of  judgment 
thereon.     Id. 

S.  NoTwiTHSTANDiNO  A  STATUTE  provides  for  a  filing  of  notice  of  the 
pendency  of  an  action,  and  "that  from  the  time  of  filing  such  notice 
only  shall  the  pendency  of  the  action  be  constructive  notice  to  a  pur- 
chaser or  encumbrancer  from  a  party  affected  thereby,"  a  purchaser  of 
the  property  in  controversy  in  such  action  is  not  affected  by  said  notice 
unless  his  purchase  is  during  the  pendency  of  the  action,  and  it  is  not 
during  such  pendency  if  final  judgment  has  been  entered  therein,  though 
such  judgment  is  ultimately  reversed  on  a  writ  of  error  subsequently 
sued  out.     Id. 

LOGS  AND  LOGGING. 

See  Watercourses. 

MALICIOUS   ATTACHMENT. 
See  Malicious  Prosecution,  7-14. 

MALICIOUS   PROSECUTION. 

1.  Counts  for  Malicious   Prosecution   and  false  imprisonment  may  be 

joined  under  the  Michigan  practice.     Haskina  v.  Ralston,  376. 

2.  A  Declaration    for  Malicious  Prosecution   alleging  that  defendant 

caused  plaintiff's  arrest  on  a  warrant  charging  him  with  having  com- 
mitted an  offense  punishable  by  law,  to  wit,  uttering  and  publishing 
as  true  a  certain  false,  forged,  and  counterfeited  note,  for  the  payment 
of  money,  knowing  said  note  to  be  false,  forged,  etc.,  with  intent  to  in- 
jure and  defraud,  correctly  describes  an  offense  of  which  a  justice  has 
jurisdiction  to  hold  an  examination  for  commitment  for  trial  at  the  cir- 
cuit court.     Id. 

8.  A  Declaration  for  Malicious  Prosecution  alleging  that  plaintiff  was 
not  only  fiually  discharged,  but  duly  discharged  and  fully  acquitted, 
charges,  inferentially  at  least,  that  the  arrest  was  for  examination  be- 
fore a  justice,  as  there  could  be  no  discharge,  joined  with  an  acquittal, 
except  upon  a  hearing  upon  the  charge.     Id. 

4.  A  Declaration  Alleging  that  Defendant  Maliciously,  and  without 
reasonable  or  probable  cause,  and  without  investigation  or  inquiry  to 
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ascertain  the  trnth  thereof,  caused  plaintiff  to  be  arrested  and  im- 
prisoned for  a  certain  number  of  days,  at  the  expiration  of  which  time 
he  was  duly  discharged  and  fully  acquitted,  clearly  charges  malicious 
prosecution,  and  not  illegal  arrest  and  false  imprisonment.  Id. 
6.  Necessart  Averments  in  Charging  Offense.  —  The  Michigan  constitu- 
tion and  statutes  only  require  that,  in  charging  an  offense,  such  descrip- 
tion be  used  as  will  fully  inform  the  person  charged  as  to  what  he  has 
to  meet,  and  of  the  nature  of  the  accusation  against  him.     Id. 

6.  Averment  —  Intent.  —  The  term  "forged,"  in  law,  indicates  a  fraudu- 

lent intent  and  purpose  in  making  the  writing.     Id. 

7.  The  Malicious  Prosecution  of  a  Civil  Suit,  and  especially  the  swear- 

ing out  of  a  false  attachment  without  probable  cause,  is  actionable, 
without  an  arrest  or  seizure  of  property.     Brand  v.  Hinchman,  362. 

8.  Attachment  Suit.  —  In  order  to  maintain  an  action  for  the  malicious 

suing  out  of  a  writ  of  attachment,  it  is  not  necessary  that  the  attach- 
ment must  have  been  discliargod,  or  otherwise  terminated  in  favor  of 
plaintiff;  nor  is  the  settlement  of  the  debt  by  him,  and  the  payment  of 
costs,  a  bar  to  the  maintenance  of  an  action  for  malicious  prosecution, 
if  the  attachment  was  malicious  and  without  probable  cause.     Id. 

9.  Constructive  Service  of  Malicious  Writ  of  Attachment.  —  The  act 

of  an  officer  in  going  into  plaintiff's  store  with  a  writ  of  attachment, 
showing  it  to  him,  and  remaining  there  for  the  purpose  of  preventing 
any  goods  going  out,  is  such  constructive  service  of  the  writ  or  taking 
possession  of  the  goods  as  will  support  an  action  of  malicious  prosecution, 
if  the  writ  is  sued  out  maliciously.     Id. 

10.  Probable  Cause  for  suing  out  a  writ  of  attachment  is  such  cause  as  the 
generality  of  business  men  of  care  and  prudence  would  act  upon  under 
like  circumstances;  and  the  fact  that  plaintiff  in  an  action  of  malicious 
prosecution  neglected  to  pay  the  debt,  or  was  careless  in  the  conduct  of 
his  business,  is  not  sufficient  to  justify  the  belief  tliat  he  is  about  to  dis- 
pose of  or  conceal  his  property  with  intent  to  defraud  liis  creditors. 
Such  probable  cause  must  be  founded  on  competent  evidence,  and  unless 
so  founded,  the  suing  out  of  the  writ  of  attaciiment  is  malicious,  and  the 
jury  must  so  find.     Id. 

11.  Want  of  Probable  Cause  in  itself  raises  a  presumption  of  malice. 
Id. 

12.  Probable  Cause.  —  If  defendant  in  an  action  for  malicious  prosecution 
for  maliciously  suing  out  a  writ  of  attaciiment  honestly  believed  that  he 
had  probable  cause,  he  would  not  be  liable,  though  in  reality  there  was 
no  probable  cause;  but  the  jury  must  determine  whether  he  honestly 
believed  that  he  had  probable  cause,  and  this  can  be  determined  only  by 
ascertaining  what  careful  and  prudent  men  would  have  done  under  like 
circumstances.     Id. 

13.  Evidence.  — In  an  action  for  malicious  prosecution  in  maliciously  suing 
out  a  writ  of  attachment,  evidence  that  notice  of  the  attachment  was 

•  published  in  a  newspaper,  and  of  tlie  circulation  of  such  paper,  is  admis- 
sible, as  tending  to  show  the  publicity  given  the  matter  and  the  business 
injury  resulting  therefrom.     Id. 

14.  Evidence. — In  an  action  for  malicious  prosecution  in  maliciously  suing 
out  a  writ  of  attachment,  evidence  is  admissible  to  show  that  plaintiff's 
business  reputation  was  good  before  the  writ  was  sued  out,  and  the  jury 
must  determine  whether  a  refusal  of  credit  was  attributable  to  tliat  or  to 
other  causes.     Id. 
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MANDAMUS. 

1.  Who  mat  be  Relator  in  Application  for  Mandamus.  —  In  the  case  of 

an  application  for  mandamus,  where  private  or  corporate  rights  are  af- 
fected, the  relator  must  show  an  interest;  but  if  the  state  is  the  real 
party,  and  the  relator  the  mere  informer,  to  procure  the  enforcement  of 
a  mere  public  duty,  then  a  private  individual  may  become  the  relator. 
State  ex  rel.  v.  City  of  Kearney,  493. 

2.  Mandamus  is  Proper  Remedy  to  compel  an  original  hearing  in  a  chan- 

cery suit.     Brown  v.  Buck,  438. 

3.  Mandamus  is  Proper  Action  to  Restore   Oiticer  to  Office  from 

which  he  has  been  illegally  ousted,  whether  by  removal  or  suspension; 
and  a  restoration  to  office  should  be  accompanied  by  a  restoration  of  all 
the  records,  instruments,  and  insignia  of  office  of  which  he  has  been  de- 
prived by  the  illegal  ouster.     Metsker  v.  Neally,  269. 

MARRIED  WOMEN. 

1.  Homestead  —  Equitable  Relief  against  Defective  Conveyance  of. 

Denied.  —  The  officer's  certificate  of  the  wife's  acknowledgment  to  a 
conveyance  of  the  homestead  by  husband  and  wife  is  substantially  de- 
fective in  omitting  to  certify  her  examination  and  acknowledgment  in 
the  mode  required  by  the  statute,  and  the  conveyance  will  not  be  re- 
formed in  equity  on  the  ground  that  the  examination  and  acknowledg- 
ment were  in  fact  properly  made,  but  not  shown  by  the  certificate  from 
ignorance  or  mistake  on  the  part  of  the  officer;  nor,  in  such  case,  will 
the  conveyance  be  specifically  enforced  as  an  executory  contract  to 
convey.     Cox  v.  Holcomb,  79. 

2.  Homestead,  Alienation   of  —  Acknowledgment.  —  Officer's  certificate 

of  acknowledgment,  in  substantial  compliance  with  the  statutory  form,  ia 
as  essential  to  a  valid  alienation  of  the  homestead  as  the  examination  and 
acknowledgment  of  the  wife  required  by  the  statute;  and  a  substantial 
compliance  must  affirmatively  appear  from  the  certificate  itself,  which  is 
the  sole  and  exclusive  evidence  of  the  voluntary  signature  and  assent  of 
the  wife.  Parol  evidence  is  inadmissible  to  supply  deficienoiM.  Id. 
See  Deeds,  2;  Husband  and  Wifx. 

MASTER  AND  SERVANT. 

1.  Duty  of  Master  to  Furnish  Safe  Tools. — It  is  the  servant's  own 

fault  if  he  undertakes  to  perform  without  sufficient  skill,  or  applies 
less  than  the  occasion  requires.  But  a  section-hand  who  complains  of 
the  bad  condition  of  the  tool  with  which  he  has  to  work,  and  is  prom- 
ised a  better  one,  and  is  told  to  work  with  the  defective  tool  until  the 
others  arrive,  and,  relying  on  such  pror^ise,  he  does  so,  and  is  injured 
by  the  use  of  the  defective  tool,  he  may  '•ecover  for  the  damages  result- 
ing. His  solicitation  of  employment  in  a  certain  line  of  work  is  not 
an  assertion  on  his  part  that  he  can  work  with  defective  tools.  Souiliern 
etc.  R'y  Co.  v.  Croker,  747. 

2.  Employers  are  Answerable  to  Under-servants  for  the  negligence  of 

superintendents  and  representatives  acting  within  the  scope  of  their 
employment,  and  who  are  given  the  control  and  management  of  a  dis- 
tinct department  in  which  their  duty  is  entirely  that  of  dir«otioa  and 
■uperintendence.     Denver  etc.  R.  R.  Co.  v.  Driscoll,  243. 


Index.  965 

8.  On*  b  kot  a  Fellow-servant  with  men  under  his  charge  where  he  ia 
Boperintending  the  work,  has  two  foremen,  and  a  number  of  men  under 
him,  whom  he  employs  and  discharges  at  pleasure,  and  has  control  of 
the  cars,  tools,  and  machinery.  His  employers  are  therefore  tuiswer* 
able  for  his  negligence  in  giving  an  order  for  the  removal  of  a  stick  or 
brake,  whereby  a  car  on  which  men  were  riding  became  unmanageable 
and  ran  against  another  car  and  wounded  the  plaintiff.     Id. 

4.    CJONTRACT  OF  EMPLOYMENT  WITH  TeRM  OF  SERVICE  AT  DISCRETION.  —  When 

in  a  contract  of  employment  the  term  of  service  is  left  to  the  discretion 
of  either  party,  or  the  term  is  left  indefinite,  or  determinable  by  either 
party,  then  either  party  may  put  an  end  to  it  at  will,  and  in  such  case 
it  is  no  breach  of  contract  to  refuse  to  receive  further  services,  and  the 
refusal  to  accept  any  at  all  will  entitle  the  employee  to  nominal  damages 
only.  East  Line  etc.  R.  R.  Co.  v.  Scott,  758. 
6.  Contract  of  Employment  for  Whatever  Length  of  Timk  Employes 
MAY  Desire  to  Serve.  —  A  contract  whereby  an  employer,  for  a  suf- 
ficient consideration,  agrees  to  employ  another  for  whatever  length  of 
time  the  latter  may  desire  to  serve,  entitles  the  employee  to  fix  the  pe- 
riod of  his  service  when  he  presents  himself  for  work  and  demands  em- 
ployment, and  he  may  recover  damages  for  a  breach  of  contract  if  he  is 
not  furnished  with  employment  for  the  time  thus  fixed.  The  original 
contract  becomes  certain  when  the  term  of  service  is  so  fixed,  and  is  not 
within  the  statute  of  frauds.  Id. 
See  Contracts,  4;  Municipal  Corporations,  31;  Railroad  Companies. 

MERGER   OF  ESTATES. 
See  Estates. 

MORTGAGES. 

1.  Power  of  Sale  Given  in  a  Mortgage  to  a  Mortgagee  is  Valid,  but 

the  court  will  closely  scrutinize  sales  made  thereunder.  Johnson  v.  John- 
son,  636. 

2.  Mortgage  Giving  Power  to  the  Mortgagee  to  Sell  the  Mortgaged 

Premises  does  not  Convey  to  him  legal  title  thereto.  The  title  re- 
mains in  the  mortgagor,  and  any  sale  or  conveyance  thereof  must  be  in 
his  name.     Id. 

Z.  Power  of  Sale  Given  in  a  Mortgage  is,  in  South  Carolina,  Revoked 
BY  THE  Death  of  the  Moktgagor,  because  in  that  state  a  mortgagor 
retains  the  legal  title,  and  the  mortgagee  therefore  has  not  a  power 
coupled  with  an  interest.    Id. 

4.  Alteration  of  a  Note  Secured  by  Mortgage,  while  It  Avoids  Such 
Note,  does  not  Affect  the  Mortgage,  and  the  latter  may  be  en. 
forced  to  compel  payment  of  the  debt  for  which  the  note  was  given. 
Smith  V.  Smith,  63.3. 

6.  Release  of  Forged  Mortgage  —  Claim  for  Reimbursement. — 
Where  a  loan  is  secured  on  a  forged  mortgage,  and  afterwards,  by  » 
second  forgery,  another  loan  is  secured  on  the  same  property,  where- 
upon, by  direction  of  the  mortgagor,  the  second  mortgagee  pays  the 
first  mortgagee  the  amount  due  on  the  first  mortgage,  which  is  surren- 
dered and  canceled,  the  second  mortgagee  cannot  recover  the  money 
paid  upon  discovering  the  true  facts,  though  both  mortgagees  were  inno- 
cent of  the  forgeries.      Walker  r.  Conant,  391. 
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6.  PuRCHAsi  BY  MoRTGAGEK  AT  Salb  undbr  Powir.  —  Mortgagee  who 
purchases  at  a  sale  made  under  a  power  to  sell  in  the  mortgage,  the 
instrument  not  authorizing  him  to  become  the  purchaser,  thereby 
arms  the  mortgagor  with  the  option,  if  expressed  in  a  reasonable  time, 
to  affirm  or  disaffirm  the  sale,  and  this,  without  reference  to  the 
fairness  of  the  sale  or  the  fullness  of  the  price.  But  the  mortgage  may 
expressly  confer  authority  to  purchase  upon  the  mortgagee,  and  if  he 
then  becomes  the  purchaser,  the  mortgagor  cannot  disaffirm  the  sale,  and 
be  allowed  to  redeem,  without  alleging  and  proving  facta  which  would 
generally  invalidate  a  purchase  by  any  one  else  under  the  same  circum- 
stances.    Knox  V.  Ar mislead,  65. 

See  Chattel  Mortgages;  Fixtures,  4,  6. 

MUNICIPAL  CORPORATIONS. 

1.  The  Statutory  Liability  of   Mu>ficirAL  Corporations  depends  upon 

the  true  interpretation  of  the  statute  creating  it.  Dundaa  v.  City  qf 
Lansing,  457. 

2.  Statutes  —  Amendment  of  City  Charter    is  a  Local    Legislativb 

Question  which  may  be  submitted  by  the  senate  and  house,  either  to 
the  voters  of  the  city  or  to  the  city  council  for  decision.  Attorney- 
General  V.  Shepard,  576. 

3.  Enactment  of  Ordinance  —  Vote  of  Less  than  Quorum.  —  In  the 

absence  of  express  regulation  to  the  contrary,  a  proposition  is  carried  at 
a  meeting  of  a  board  of  aldermen  by  a  majority  of  the  votes  cast,  when 
the  journal  properly  shows  the  presence  of  a  quorum  at  the  meeting, 
and  it  is  not  necessary  that  a  quorum  should  vote.     Id. 

4.  Power  of  City   Council  to  Permit  Removal  of  Wooden    Buildino 

within  Fire  Limits.  —  The  council  of  a  city  of  the  second  class  has 
power  to  permit  the  removal  of  a  wooden  building  from  one  point  within 
the  fire  limits  to  another  point  within  such  limits;  and  a  mere  volunteer 
who  will  sustain  no  special  injury  from  such  removal  cannot  complain. 
State  v.  City  of  Kearney,  493. 
6.  Mayor  of  City  of  First  Class  has  No  Authority,  in  the  absence  of 
a  statute  or  city  ordinance  conferring  the  power,  either  to  remove  or 
suspend  the  city  engineer  from  his  office  and  duties.  Metsker  v.  Neatly, 
269. 

6.  Under  the  Charter  of  the  City  of  Anderson,  an  offender  against  a 

municipal  ordinance  has  no  right  to  demand  a  trial  by  jury  before  the 
mayor  in  the  first  instance.     City  Council  v.  O'Donnell,  728. 

7.  Statutes  —  Construction.  — Where  a  statute  provides  that  "in  all  cases 

appealed  to  the  city  council  the  mayor  shall  preside,  and  the  aldermen 
shall  sit  as  a  jury  to  try  the  facts  involved,  and  may  also  reverse,  modify, 
or  affirm  any  or  all  of  the  rulings  of  the  mayor  in  the  first  trial  of  the 
case, "  an  appellant  has  a  right  to  a  trial  de  novo  before  the  full  council. 
Id. 

8.  Action  of  Town   upon  Question  of  Granting  Aid  to  Build  Rail- 

road.—  Under  an  article  in  the  warrant  for  a  town-meeting  "to  see 
what  sum  of  money  the  town  will  vote  to  raise  and  appropriate  as  a 
gratuity  "  to  a  railroad  company,  to  build  a  railroad,  *'  said  road  to  be 
completed  on  or  before  "  a  day  specified,  the  town  may  lawfully  vote  a 
gratuity  upon  condition  that  the  road  "be  completed  in  a  reasonable 
time."    Sawyer  v.  Manchester  etc.  B.  B.  Co.,  641. 
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9.  OiTT  M  KOT  Liable  in  Damages  for  the  willful  refusal  of  its  commott 

council  to  approve  a  statutory  liquor  bond,  in  the  absence  of  a  valid 
contract  creating,  or  a  statute  declaring,  a  liability  therefor.  Aniperw 
V.  City  of  Kalamazoo,  432. 

10.  Ordinance  in  Restraint  of  Trade.  —  An  ordinance  the  efifect  of  which 
ia  to  deprive  the  producers  of  market  articles  of  their  own  raising  from 
selling  their  produce  at  first  hands  to  consumers  in  the  principal  city 
market,  and  to  compel  them  to  be  sold  by  holders  of  stalls  at  second  hand, 
driving  the  producers  away  from  the  chief  market  to  remote  places,  ia 
tmreasonable,  in  restraint  of  trade,  and  void.  Hughes  v.  Recorder'* 
Court,  475. 

11.  Ordinance  Regulating  Trade.  —  The  right  of  property  or  businesa 
cannot  be  invaded  under  the  guise  of  police  regulations  for  the  benefit 
of  the  public  health  or  good  order,  when  it  is  manifest  that  such  ia 
not  the  object  or  purpose  of  the  enactment  or  ordinance.  Chaddock 
V,  Day,  468. 

12.  Ordinance  in  Restraint  of  Trade.  —  An  ordinance  prohibiting  the 
sale  of  fresh  meat  on  the  street  in  less  quantities  than  one  quarter  of  an 
animal,  without  first  paying  a  license  fee  of  ten  dollars  per  month,  is 
excessive,  unreasonable,  in  restraint  of  trade,  and  void.     Id. 

13.  Towns  —  Conclusiveness  of  Record.  —  The  record  made  by  the  town 
clerk  is  conclusive  of  the  facts  therein  stated,  not  only  upon  the  town, 
but  upon  all  the  world,  so  long  as  it  stands  as  the  record.  It  is  the 
only  competent  evidence  of  a  vote  of  the  town;  and  it  cannot  be 
amended  according  to  the  truth,  to  the  destruction  of  rights  acquired 
by  one  relying  upon  it  in  good  faith,  without  notice  of  the  error.  Saw- 
yer v.  Manchester  etc  J{.  R.  Co.,  541. 

M.  Amendments  of  Record  Which  Affect  Vested  Rights  of  Third  Par- 
ties, or  where  injustice  will  be  done  to  any  one,  cannot  properly  be 
allowed;  and  no  reason  exists  for  exempting  towns  from  the  operation 
of  this  rule.     Id. 

16.  Municipality  cannot  be  Made  Liable,  in  the  absence  of  a  statute 
giving  the  remedy,  for  an  injury  arising  from  a  negligent  use  of  ita 
property,  from  which  it  receives,  in  its  corporate  capacity,  no  special 
benefit,  or  from  a  negligent  use  of  its  property  by  its  officers,  not  acting 
aa  agents  or  servants  of  the  corporation,  but  as  public  officers  whose  du- 
ties are  defined  by  general  law.     Edgerlyv.  Concord,  53.3. 

16.  Liability  for  Neglect  of  Duty  in  Respect  to  Use  of  Water  from 
Hydrants.  —  A  city  owned  water- works  constructed  under  a  legis- 
lative charter  for  supplying  water  to  the  inhabitants,  and  for  extin- 
guishing fires.  The  management  of  the  works  was  under  the  control 
of  a  board  of  water  commissioners,  and  hydrants  designed  for  use  in 
extinguiahing  fires  were  under  the  control  of  the  public  fire  department. 
In  order  to  determine  upon  a  suitable  location  for  an  engine-house  for 
a  ateam  fire-engine,  the  firemen,  at  the  request  of  the  mayor,  and  in  hia 
presence  and  that  of  the  city  councils,  tested  the  capacity  of  a  hydrant. 
A  person  traveling  upon  the  street  at  the  time  was  injured  by  reason 
of  hia  horse  taking  fright  at  the  stream  of  water  thrown  from  the  hy- 
drant. In  an  action  against  the  city,  claiming  damagea  for  the  injury, 
it  waa  held  that  the  plaintiff  could  not  recover,  in  the  absence  of  a  atat- 
nte  giving  the  remedy.       Id. 

17.  OiTT  13  not  Liable  to  Personal  Action  for  injuriea  resulting  from 
the  enforcement  of  the  public  laws  affecting  the  atate  at  large.  La 
Ci^y.  City  of  Concfyrdia,  285. 
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18.  CiTT  13  NOT  Liable  in  Damages  to  a  person  who  was  confined  in  the 
city  prison  upon  a  conviction  for  disturbing  the  peace  and  quiet  of  the 
city,  and  who  sustained  injuries  by  reason  of  the  bad  condition  of  the 
prison  or  the  negligence  of  the  ofl&cer  in  charge  thereof.     Id. 

19.  Liability  for  Private  Tort.  —  Whether  a  municipal  corporation  can 
be  held  liable  for  a  tort  committed  by  its  authority,  by  reason  of  some 
malfeasance  or  misfeasance  in  the  performance  of  a  private  duty,  quaere. 
Chapman  y.  City  etc.  qf  Charleston,  681. 

flO.  Municipal  Corporations  cannot  be  Held  Liable  for  the  value  of  certain 
certificates  of  stock  transferred  in  a  manner  different  from  that  agreed 
upon  in  such  certificates.  The  remedy,  if  any  exists,  is  by  action  ex 
contractu.     Id, 

21.  Municipal  Corporation  I3  Liable  for  an  Illegal  Transfer  of  shares 
of  stock  by  its  officers  or  agents  acting  within  the  scope  of  their  aa<- 
thority.    Id. 

22.  Municipal  Corporation  cannot  be  Held  Liable  for  Damages,  caused 
by  the  non-repair  of  the  cross-walk  at  a  certain  street,  by  showing  that 
sidewalks  in  that  vicinity  were  out  of  repair.  Dundas  v.  City  of  Lan»' 
ing,  457. 

23.  Contributory  Negligence,  when  a  person  is  injured  through  a  defect 
in  the  street  or  sidewalk  of  which  he  had  previous  knowledge,  is  gen* 
erally  a  question  for  the  jury.     Id. 

24.  Contributory  Negligence.  —  In  an  action  against  a  city  for  injury 
through  a  defect  in  a  sidewalk  prepared  and  provided  for  the  use  of 
pedestrians,  when  the  accident  happened  in  the  night-time,  and  while 
plaintiff  was  pursuing  the  ordinary  traveled  way,  the  question  of  his 
negligence  is  one  of  fact  for  the  jury  to  determine.      Id. 

25.  Evidence.  —  In  Action  against  a  City  for  injury  through  a  defective 
sidewalk,  after  plaintifif  has  testified  in  her  own  behalf,  her  counsel  can- 
not introduce  evidence  to  show  that  her  memory  had  become  weakened, 
and  thus  form  a  basis  for  argument  that  she  was  mistaken  in  her  testi* 
mony,  and  exercised  due  care  and  prudence.    Id. 

26.  Notice  of  Defect  in  Sidewalk.  —  Where  a  municipal  corporation  can 
acquire  no  knowledge  of  defective  streets  or  sidewalks  except  through 
its  aldermen,  city  marshal,  or  street  inspectors,  knowledge  of  or  notice 
to  £)jiy  such  agents  of  such  defect  is  notice  to  the  corporation  after  a 
meeting  of  the  common  council  composed  of  such  officers,  and  attended 
by  one  of  them,  having  such  notice  or  knowledge.     Id. 

27.  Liability  for  Defective  Sidewalk.  —  In  order  to  make  a  city  liable 
for  injury  received  through  a  defective  sidewalk,  it  must  be  shown 
that  it  had  notice  of  the  particular  defect  complained  of,  and  not  of 
other  defects  which  did  not  cause  the  injury  alleged.     Id. 

28.  Liability  for  Defective  Sidewalk —  Evidence.  —  In  an  action  against 
a  city  for  injuries  received  through  a  defective  sidewalk,  evidence  which 
has  no  tendency  to  show  that  the  city  had  actual  notice  of  the  defect 
complained  of,  and  too  remote  and  indefinite  to  prove  that  the  particu- 
lar defect  had  existed  such  length  of  time  that  notice  might  be  pre- 
sumed or  inferred,  is  inadmissible.    Id. 

29.  Knowledge  of  Officers  is  Knowledge  of  Corporation.  —  The  in- 
dividual knowledge  of  officers  or  agents  of  a  municipal  corporation 
who  in  such  capacity  have  powers  or  duties  conferred  upon  them  in 
reference  to  a  given  matter,  is  the  knowledge  of  the  corporation,  and 
notice  to  such  officers  or  agents  is  notice  to  the  corporation  so  as  to  bind 
it.    Id. 
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so.   LlABILlTT     0»    CiTT    FOR    InJXTRT    REStTLTINO    FROM    DeFECTITK    SiDK- 

WALKS.  —  In  a  snit  brought  by  a  special  policeman  to  recover  damages 
against  the  city  by  which  he  was  employed  for  injuries  received  by  him 
by  reason  of  a  defective  sidewalk,  it  will  not  be  presumed  that  the 
plaintiff  had  the  same  or  equal  knowledge  of  the  defect  that  the  city 
had,  when  he  testifies  that  he  did  not  know  of  the  defect;  and  a  verdict 
in  his  favor  will  not  be  set  aside  as  against  a  charge  that  if  the  jury  find 
that  the  plaintiff  was  in  the  employ  of  the  defendant,  and  had  the  same 
or  equal  means  of  knowing  the  condition  of  the  sidewalk,  where  he  was 
injured,  as  did  the  defendant,  and  if  the  defect  was  patent,  they  should 
find  for  the  defendant.  Galveston  v.  ffemmis,  828. 
31.  Policeman  does  not  Assume  Risks  Incident  to  Defective  Sidewalks 
and  highways  in  the  city  in  which  he  is  employed,  and  does  not  stand  in 
the  same  relation  to  the  city  that  employees  of  private  corporations  do 
to  their  employers,  and  is  not  subject  to  the  restricted  rights  of  such 
relation.  Id. 
See  Criminal  Law,  1;  Eminent  Domain;  Railroad  Companies,  6,  7. 

NEGLIGENCE. 

1.  Owner  of  Growing  Crops  Destroyed  by  Fault  of  Another  may  Re- 

cover the  value  thereof  in  an  action  against  the  person  through  whose 
negligence  they  were  destroyed.     Fremont  etc.  R'y  Co.  v.  Marley,  482. 

2.  Owner  of  Cattle  is  not  Bound  to   Place  Them  on  Poor  Market, 

when,  in  his  judgment,  the  market  was  likely  to  improve  in  a  short  time. 
He  has  a  right  to  exercise  hia  own  judgment  and  discretion  in  the  mat< 
ter.  And  if  the  cattle  are  subsequently  injured  through  the  negligence 
of  another,  the  latter  will  be  liable  for  such  injury,  provided  the  owner 
did  not  allow  injury  to  result  to  them  from  any  other  cause  which  he 
could  have  avoided.     McCleneghan  v.  Omaha  etc.  R.  R.  Co.,  508. 

3.  Concurring   Negligent  Acts  —  Evidence. — In  an  action  for  damages 

for  personal  injury,  where  the  accideut  and  resulting  injury  are  alleged 
as  having  been  caused  by  several  concurring  negligent  acts  and  omis- 
sions of  defendant,  it  is  necessary  to  prove  each  element  of  negligence 
alleged,  in  order  to  recover.      Wormsdor/  v.  Detroit  City  R'y  Co.,  453. 

4.  Evidence  that  Previous  Accidents  had  happened  at  the  same  turn- 

table at  which  plaintiff's  son  was  injured  is  not  admissible  in  an  action 
to  recover  for  damages  for  injuries  sustained  by  such  son  from  a  turn- 
table, unless  defendant  is  shown  to  have  had  knowledge  of  such  acci- 
dents. Bridger  v.  Asherille  etc.  R.  R.  Co.,  653. 
6.  Evidence  as  to  whether  Plaintiff  Thought  It  Possible  that  his  child 
could  have  visited  a  turn-table  without  his  knowledge  is  properly  re- 
jected in  an  action  to  recover  damages  for  injuries  to  one  of  the  plaintiff's 
children  from  an  unguarded  turn-table.     Id. 

6.  Evidence.  —  Custom  of  Well-regulated  Railroads  in  Reference  to 

Locking  and  Guarding  their  Turn-tables  may  be  received  in  evi- 
dence in  an  action  for  injuries  occasioned  by  leaving  a  turn-table  un- 
guarded, especially  if  the  plaintiff  had  undertaken  to  prove  that  one 
railroad  did  in  fact  lock  its  turn-table.    Id. 

7.  Elevators,  Warning  Given  to  Owners  of.  —  Evidence  in  an  action  to 

recover  for  injuries  received  for  an  elevator  accident  may  be  received  to 
■how  that  the  defendants  had  been  told  that  they  were  operating  tha 
elevator  carelessly  and  were  not  exercising  more  care,  because  it  tsndi 
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to  establish  tha^  the  defendants  knew  that  they  were  operating  it  care- 
lessly and  incautiously.     Treadwell  v.  Whittier,  175. 

8.  Burden  of  Proof.  —  When  plaintiff  shows  that  he  has  been  injured  bj 

the  breaking  of  machinery  which  was  under  the  control  and  manage- 
ment of  the  defendant,  he  makes  out  a  case  which  entitles  him,  if  not 
rebutted,  to  recover  from  the  defendant.  The  burden  is  then  thrown 
on  the  defendant  to  show  that  he  was  not  guilty  of  negligence  for 
which  he  must  be  charged.     Id. 

9.  Notice  to  Brakeman  of  Danger  from  Low  Bridge  —  Contbibdtort 

Negligence.  — When  a  brakeman  employed  by  a  railroad  company  is 
placed  on  a  train  running  on  a  road  with  which  he  is  not  familiar,  and 
such  train  has  to  pass  under  a  low  bridge  or  bridges,  which,  though  not 
high  enough  to  allow  him  to  pass  in  an  erect  position  on  top  of  a  car, 
is  yet  high  enough  to  meet  legal  requirements,  it  is  the  duty  of  the  com- 
pany to  warn  or  notify  him  of  the  danger  he  is  to  encounter,  and  failure 
to  do  so  is  negligence,  for  which  the  company  would  be  liable.  But  if  he 
has  been  sufficiently  warned  or  notified  of  the  danger,  and  from  inatten- 
tion, indiflference,  absent-mindedness,  or  forgetfulness,  he  fails  to  inform 
himself,  or  to  take  the  necessary  steps  to  avoid  the  injury,  he  is  guilty 
of  such  contributory  negligence  as  will  defeat  a  recovery.  LouisvilU  etc 
R.  B.  Co.  V.  Hall,  84. 

10.  Contributory  Negligence.  —  Where  a  plaintiff  testifies  that  he  exer- 
cised care  to  avoid  the  injury  complained  of,  a  verdict  in  his  favor  will 
not  be  set  aside  on  the  ground  that  such  injury  was  the  result  of  his  own 
want  of  care.     Oalveston  v.  Hemmis,  828. 

11.  Contributory  Negligence. — Evidence  as  to  Caution,  Prudenob, 
Recklessness,  or  Impetuosity  of  a  Boy  is  Inadmissible  to  excuse  his 
contributory  negligence.     Biidger  v.  Asheville  etc.  R.  R.  Co.,  653. 

12.  Contributory  Negligence,  when  Pleaded  Alone,  is  an  Admission 
of  negligence  on  the  part  of  the  defendant;  but  when  it  is  interposed 
with  the  plea  of  not  guilty,  the  effect  of  the  double  defense  is,  that  all 
negligence  on  the  part  of  the  defendant  ia  denied,  and  the  burden  of 
proof  is  thrown  on  the  plaintiff.     Louisville  etc.  R.  R.  Co.  v.  Hall,  84. 

13.  Negligence  Question  for  Jury.  —  Where  damages  are  claimed  for  an 
injury  caused  by  falling  into  a  hole  near  a  recognized  way,  used  by 
people  in  going  to  and  coming  from  a  railway  depot,  the  questions  of 
the  proximity  of  the  hole  to  the  traveled  way,  and  whether  the  plaintiff 
was  negligent  in  falling  into  it,  are  for  the  jury.  Grata  v.  LaJce  Sliore  etc. 
R'y  Co.,  399. 

14.  Question  for  Jury.  —  Whether  a  Child's  Capacity  was  Such  that 
He  might  be  Chargeable  with  Contributory  Neqliqkncb  is  properly 
left  to  the  jury,  when  he  was  not  so  young  as  to  require  the  judge  to  say 
that  he  could  not  contribute  to  his  injury,  nor  so  old  that  the  presump- 
tion must  exist,  in  the  absence  of  evidence  to  the  contrary,  that  he  mnst 
suffer  the  consequences  of  his  own  neglect.  Bridget  v.  Asheville  etc  R.  R. 
Co.,  653. 

16.  Submission  of  Question  of  to  Jury.  —  Where,  upon  the  testimony 
introduced  in  the  case,  the  court  submits  to  the  jury  the  question  of  the 
plaintiff's  contributory  negligence,  and  the  jury,  by  their  verdict,  find 
upon  this  question  in  favor  of  the  plaintiff,  the  appellate  court  cannot, 
upon  the  evidence,  which  is  greatly  conflicting,  as  a  matter  of  law, 
declare  that  the  plaintiff  was  guilty  of  contributory  negligence  that 
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would  defeat  hia  right  of  recovery.     Kansas  City  etc.  S.  B.  Co.  ▼.  Kier, 
311. 
8ee  Baitks  ahd  Bankinq,  2,  3;  Carriers,  9;  Evidbncb,  5;  Municipai  Coa- 
POKATioNa;  Railroad  Companibs. 

NEGOTIABLE  INSTRUMENTS. 

L  A  Writtkk  Promise  to  Pat  a  certain  sum  on  a  certain  day,  "and  at- 
torney's fees,"  is  not  a  negotiable  promissory  note.  AUman  v.  Ritter- 
ahqfer,  341. 

2.  The  Certainty  Requisite  to  the  Negotiability  of  an  instrument  must 
continue  until  the  obligation  is  discharged,  and  any  provision  which,  be- 
fore that  time,  removes  such  certainty  prevents  the  instrument  being 
negotiable  at  all.     Id. 

8.  NiooTiABLB  Promissory  Notb  is  Valtjablb  Consideration  in  a  sale  of 
land.      Weaver  v.  Nugent,  792. 

4.  Set-off.  —  By  Express  Provision  of  Alabama  Code,  Section  2684,  com- 
mercial paper  negotiated  for  value  before  maturity  is  not  subject  to  set- 
off or  recoupment.     Manning  v.  Maroney,  67. 

6.  Note — Purchaser  before  Maturity — Estoppel. — Where  the  maker 
of  a  note  says  to  a  purchaser  before  maturity  that  the  note  is  all  rights 
and  that  he  will  pay  it  when  due,  he  is  estopped  from  asserting  failure 
of  consideration,  or  pleading  any  other  invalidity  against  the  note,  if 
the  purchaser  relied  upon  his  statement.     Sutton  v.  Beckwith,  344. 

6.  Note  —  Contemporaneous  Agreement  —  Right  of  Purchaser  beforb 

Maturity.  —  An  agreement  made  at  the  time  of  the  execution  of  a  note, 
forming  its  real  consideration,  and  to  be  performed  before  its  maturity, 
is  a  part  of  the  same  contract,  and,  between  the  original  parties  to  the 
note,  cannot  be  enforced  until  the  agreement  is  performed;  and  a  pur- 
chaser of  such  note  before  maturity,  and  before  the  time  of  performance 
of  the  agreement,  with  notice  and  knowledge  of  its  relation  to  the  note, 
la  bound  by  it  the  same  as  if  it  were  attached  to  the  note  or  written 
upon  the  same  piece  of  paper.     Id. 

7.  False   Representation    by  the  payee  of  a  note  to  the  maker  that  a 

certain  association  on  whose  behalf  he  executed  a  bond,  forming  the  con- 
sideration for  the  note,  was  duly  incorporated  under  the  statute,  is  & 
material  representation,  and  if  acted  upon  by  the  maker  as  an  induce- 
ment in  executing  the  note,  avoids  it  in  the  hands  of  the  payee,  or  in 
the  hands  of  a  purchaser  before  maturity  with  notice.  McNamara  v. 
Gargett,  355. 

8.  If  Drawer  of  Bill  Countermands  Instructions  to  the  drawee  to  pay 

it,  he  thereby  dispenses  with  the  necessity  of  protest  and  notice  of  dis- 
honor to  himself.     Manning  v.  Maroney,  67. 

9.  Pleading  —  When   Plea  Verified  by  Affidavit  is  Necessary.  —  The 

complaint  in  an  action  by  an  indorsee  against  the  drawer  of  a  bill  of  ex- 
change averred  the  instrument  to  be  the  property  of  the  plaintiff,  trans- 
ferred to  him  by  the  indorsement  of  the  payee,  and  there  was  no  sworn 
plea  (Ala.  Code,  sees.  2076,  2770)  denying  the  fact  of  ownership.  In 
Buch  case  the  validity  of  the  transfer  could  not  be  questioned,  and  the 
bill  was  properly  admissible  in  evidence.     Id. 

10.  Plbadinq — Evidence. — It  is  Long-settled  Rulb  of  Plbadiko  and  Evi- 

dbncb that  facts  which  excuse  demand  and  notice  will,  in  law,  be  deemed 
proof  of  such  demand  and  notice.  Allegation  of  demand  and  notice  may» 
therefore,  be  proved  by  any  facts  showing  a  waiver  of  them.    Id. 
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11.  EviDENCK  —  Admissibilitt  IN,  OF  BiLL  OF  EXCHANGE.  —  Bill  of  exchange 

is  admissible  as  evidence  in  an  action  thereon  without  preliminary  proof 
of  demand,  protest,  and  notice  of  dishonor,  or  a  waiver  of  them,  these 
facts  being  mere  matter  of  defense;  and  the  fact  that  it  was  mutilated, 
because  of  identifying  words  written  on  it  by  the  commissioner,  when 
it  was  attached  as  an  exhibit  to  a  deposition,  does  not  render  it  inad- 
missible as  evidence.     Id. 

12.  EviDENCB.  —  In  an  action  on  a  note  purchased  before  maturity,  with 
knowledge  that  the  true  consideration  is  an  agreement  by  a  certain  asso- 
ciation  to  sell  a  certain  amount  of  oats  before  the  note  should  be  pay- 
able, evidence  that  the  maker  of  the  note  took  initiatory  steps  toward 
joining  another  association  of  the  same  kind  is  irrelevant,  and  should  be 
rejected.     Sutton  v.  Beckwith,  344. 

See  Contracts,  10;  Guaranty;  Infants  and  Infancy,  1-3;  Mortgages,  4. 

NEW  TRIAL. 

1.  New  Trial  should  br  Granted  or  Refused  wiTHOirr  Regard  to  Finan- 

cial Condition  of  the  parties,  or  to  the  facilities  for  appealing  pos- 
sessed by  either  of  them.     Oalreston  v.  Hemmis,  828. 

2.  On  Motion  for  a  New  Trial,  Evidence  will  not  be  Received  to 

Show  that  a  Juror  had  Formed  an  Opinion  before  hearing  the  case. 
Brklger  v.  Asheville  etc.  R.  R.  Co.,  653. 

NOTICE. 

1.  Record  of  an  Agreement  between  a  Water  Company  and  thk  Land- 

owner, Acknowledged  by  the  Latter  only,  whereby  the  former 
agreed  to  supply  and  the  latter  to  pay  for  water  to  be  furnished  on  such 
land,  is  notice  of  the  contents  of  the  agreement  to  all  subsequent  pur- 
chasers.    Fresno  Canal  Co.  v.  Rowell,  1 12. 

2.  Notice  of  Terms  of  an  Agreement  whereby  a  Water  Company  had 

Stipulated  to  Furnish  and  the  Land-owner  to  Pay  for  Water 
for  irrigating  land  for  a  specified  time  will  be  imputed  to  a  subsequent 
purchaser  of  such  land,  who,  at  the  time  of  his  purchase,  knew  that  there 
was  a  water  right  connected  with  the  land,  and  made  no  inquiry  as  to 
its  terms.  This  knowledge  made  further  inquiry  a  duty,  and  the  failure 
to  pursue  such  duty  cannot  relieve  him  from  the  obligation  which  proper 
inquiry  would  have  revealed.  Id. 
See  Assignments;  Chattel  Mortgages;  Corporations,  11;  Equity,  II; 
Evidence,  3;  Fraudulent  Conveyances,  6;  Lis  Pendens;  Municipal 
Corporations,  26-29;  Negligence,  9;  Registration. 

NUISANCES. 

1.  Malicious  Annoyance  of  Neighbors  is  Restrainable  Nuisance  when. 

—  When  acts  are  done  for  the  malicious  or  willlul  purpose  of  annoying 
a  neighbor,  and  they  have  that  efifect,  and  make  his  home  uncomfortable, 
the  doing  thereof  amounts  to  a  private  nuisance  which  a  court  of  equity 
will  restrain,  although  the  doing  thereof  might  not,  under  other  circum- 
stances, amount  to  a  nuisance.     Medford  v.  Lei~y,  887. 

2.  Court  of  Equity  is  Disinclined  to  Interfere  in  Mere  Domestic  Broils; 

and  where  trouble  arises  between  two  families  occupying  rooms  in  the 
same  house,  and  using  the  halls  and  stairways  in  common,  the  court  will 
not  restrain  one  of  them  from  committing  a  nuisance  against  the  other, 
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nnless  the  proof  of  the  existence  of  the  nuisance  is  clear  and  strong.  It 
will  not  interfere  if  it  appears  that  both  parties  are  in  fault.  Id. 
Z.  Damages  for  Nuisance.  —  If  Trespasses  and  Nuisances  are  not  of  a 
Permanent  Character,  damages  can  be  recovered  only  for  the  injury 
sustained  up  to  the  time  of  the  commencement  of  the  action;  but  as  to 
trespasses  and  nuisances  that  are  of  a  permanent  character,  a  single  re- 
covery may  be  had  for  the  whole  damages  resulting  from  the  act.  Den' 
ver  City  etc.  Co.  v.  Middaugh,  234. 

OFFICE  AND  OFFICERS. 

1.  Power  of  Appointment  to   Office  is  not  Essentially  an  Executivb 

Function.  It  may,  therefore,  be  regulated  by  law,  and  if  the  law  so 
provides,  may  be  exercised  by  the  members  of  the  legislature.  Hence, 
a  statute  authorizing  an  election  of  trustees  of  a  state  library  by  the 
legislature  in  joint  convention  assembled  is  constitutional.  People  v. 
Freeman,  122. 

2.  Sheriffs  —  Liability  of  Sureties  on  Official  Bonds  of.  —  A  sheriflF 

sold  real  estate  on  an  order  of  sale,  but  failed  to  collect  all  the  purchase- 
money,  and  made  his  return.  Before  confirmation  of  the  sale  his  term 
of  office  expired,  and  he  was  re-elected  to  the  office,  and  the  sale  was 
then  confirmed,  and  the  property  conveyed  to  the  purchaser.  In  an  ac- 
tion against  the  sheriff  and  the  sureties  on  his  official  bond  for  his  second 
term,  it  was  held  that  the  sureties  were  not  liable  for  the  money  which 
the  sheriflF  failed  to  collect  at  such  sale,  which  was  during  his  first  term 
of  office,  but  that  the  sheriff  himself  was  liable  therefor  independently 
of  such  bonds.  Htudebaker  v.  Johmon,  287. 
See  Mandamus   3. 

OFFICIAL  BONDS. 
See  Bonds*  Office  and  Officers   2. 

PAROL  EVIDENCE. 
See  AasNOY,  2,  4,  5,  8;  Evidence,  9-11;  Married  Woiuir,  2. 

PARTITION. 

See   CO-TENANCT. 

PARTNERSHIP. 

1.  SiRTics  OF  Summons  on  Managing  Member  of  Partnership,  where  one 

of  the  members  of  the  firm  is  absent  from  the  state,  is  sufficient  to  sus- 
tain a  judgment  against  the  property  of  the  firm.    Winters  v.  Means,  489. 

2.  Suit  may  be    Maintained    in  Name    of    Partnership    Which    has 

BEEN  Dissolved,  it  being  sufficient  to  describe  it  as  a  late  partnership, 
and  setting  out  the  names  of  the  late  partners.  Tompkins  v.  Levy,  31. 
t.  Set-off  —  Partnership  Demand  against  Individual  Claim.  —  In  an 
action  on  a  bill  of  exchange  brought  by  an  indorsee  against  the  drawer,  a 
demand  due  from  the  payee  to  a  partnership  of  which  the  defendant  is  a 
member,  if  available  as  a  set-ofif  in  any  case,  is  not  so  available  unless  it  is 
made  to  appear  that  the  other  partners  gave  their  consent  to  such  use  of 
the  claim  before  the  assignment  of  it  to  the  defendant,  and  that  the 
plaintiff  had  knowledge  of  their  consent.     The  consent  given  at  the  trial 
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cannot  be  made  to  relate  back  to  the  date  of  the  assignment,  bo  as  to 
make  the  set-off  good.     Manning  r.  Maroney,  67. 

4.  Rkmedy.  —  Return  of  Nulla  Bona  on  a  judgment  against  one  of  two  or 

more  partners  for  partnership  debts  is  sufficient  evidence  of  inability  to 
secure  payment  as  to  him,  and  authorizes  a  resort  to  equity  to  reach 
property  fraudulently  disposed  of  by  him.     The  other  partners  need  not 
first  be  proceeded  against  at  law.     Bates  v.  Cohh,  742. 
See  Agency,  16;  Pleading,  6. 

PARTY-WALLS 
L  Ownership,  and  Right  to  Increase  Height  o».  —  When  a  party-wall 
is  erected,  one  half  on  the  land  of  each  adjoining  proprietor,  they  do 
not  own  it  as  tenants  in  common,  but  each  la  the  owner  in  severalty 
of  his  half,  with  an  easement  of  support  in  his  neighbor's  half;  and  each 
may  increase  the  height  of  his  half  of  the  wall,  at  least,  if  not  of  the 
entire  party-wall,  when  it  can  be  done  without  damage  to  the  other  pro- 
prietor.    Graves  v.  Smith,  60. 

5.  Party-wall  must  Ordinarily  be  Construed  to  Mean  a  Solid  Wall, 

without  windows  or  openings;  and  in  the  absence  of  statutory  regula- 
tion, or  express  agreement  between  the  parties,  neither  has  the  right  to 
make  windows  or  openings  in  the  wall;  and  such  right  is  not  conferred 
by  an  agreement  giving  either  one  the  right  "to  use  said  party -wall  free 
of  expense  in  the  erection  of  any  building  which  he  may  wish  to  erect 
on  said  lot."  Id. 
S.  One  Part  Owner  of  Party-wall  may  be  Enjoined,  at  the  suit  of 
the  other,  from  making  windows  or  other  openings  in  the  wall.     Id. 

PAYMENT. 

1.  Presumption  that  Debt  is  Paid  after  the  lapse  of  twenty  years  ia  a 
disputable  one.     Barker  v.  Jones,  586. 

S.  Money  Recbived  in  Good  I'aith,  and  in  the  ordinary  course  of  busi- 
ness, for  valuable  consideration,  cannot  be  recovered  because  it  waa 
fraudulently  obtained  of  some  other  person  by  the  payor.  Walker  y. 
Conant,  391. 

S.  Payment  of  Taxes  in  Advance,  under  no  stress  of  process,  is  a  volun- 
tary payment,  and  cannot  be  recovered  without  statutory  permission. 
Cox  V.  Welcher,  339. 

4.  Involuntary  Payment  of  Taxes  or  other  claim  made  under  legal  du- 
ress does  not  require  a  specific  protest  before  recovery  can  be  had.     Id. 

ft.  Attempt  to  Compel  Payment,  where  there  is  no  legal  burden,  is  a  legal 
injury;  and  payment  made  to  avoid  the  seizure  and  sale  of  property 
to  pay  the  wrongful  claim  can  be  recovered  as  an  extorted  sam  for  which 
there  waa  no  consideration.    Id. 

PERJURY. 
See  Criminal  Law.  26  27t 

PERSONAL  INJURIES. 
See  Negligence. 

PERSONAL  PROPERTY. 
See  Fixtures,  & 
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PLEADING. 

1.  TtMA-DTSa    NEED    NOT    AlLEQK    WhAT   COUET   IS    PRESUMED    TO    KnOW. 

Weaver  v.  Nugent,  792. 

2.  Statement  of  Facts  Filed  in  Support  or  Declaration  is  to  be  consid- 

ered as  a  part  of  the  declaration;  and  it  is  proper  practice  to  test  by  de- 
murrer the  sufficiency  of  the  cause  of  action  alleged  in  such  statement 
and  declaration.    Deitz  v.  Insurance  Company,  909 

8.  Complaint  in  Action  calling  for  an  account  for  the  value  of  stock  il- 
legally transferred  is  not  open  to  demurrer,  as  failing  to  state  facts  suf- 
ficient to  constitute  a  cause  of  action  in  omitting  to  give  a  specific 
description  of  the  stock,  and  demand  for  ita  retransfer.  Chapman  v. 
City  etc  of  Charleston,  681. 

4.  Want  of  Sufficient  Distinctness  in  the  complaint,  in  referring  to  the 
plaintifiFs,  should  be  taken  advantage  of  by  motion  to  make  the  alle- 
gations in  the  complaint  more  specific  and  definite,  and  not  by  demur- 
rer.    Id. 

^.  Petition  is  Defectivb  and  Insufficient  which  fails  to  describe  who 
is  plaintiff  and  who  defendant,  either  in  the  title  or  elsewhere,  ex- 
cept as  it  may  appear  from  the  order  or  position  in  which  the  names  are 
placed  in  the  heading,  and  which  omits  to  name  the  pleading  by  insert- 
ing the  word  "  petition  "  after  the  title  of  the  cause,  as  positively  re- 
quired by  the  Kansas  code.      Wilhite  v.  Williams,  281. 

6.  Alternative  Pleading,  Permissible  when.  —  When  a  suit  is  against  a 

firm  and  an  individual  whose  true  relation  to  the  firm,  either  as  agent  or 
a  member  of  the  firm,  is  not  definitely  known  to  any  one  but  themselves, 
the  plaintiff  may  allege  that  such  individual  was  either  an  agent  or  a 
member  of  the  firm,  when  the  liability  would  be  the  same  either  way. 
Floyd  v.  Patterson,  787. 

7.  Sustaining   Demurrer  to  Special   Plea,  if  Error  at  All,  is  error 

without  injury  when  the  same  defense  is  equally  available  under  the  gen- 
eral issue,  which  was  also  pleaded.     Mannir.g  v.  Maroney,  67. 

8.  Sustaining  Demurrer  to  Special  Plea,    if  Erroneous  at  All,   is 

error  without  injury,  where,  as  the  record  shows,  the  defendant  had  the 
benefit  of  the  same  defense  under  another  special  plea.  Louisville  etc 
B.  B.  Co.  V.  Hall,  84. 

9.  Demurrer  to  Pleading  in  Which  Execution  of  Deed  is  Alleged 

Admits  the  execution  of  the  iustruineiit,  and  no  question  as  to  the 
sufficiency  of  the  certiiicate  of  acknowledgment  is  raised.  Munger  v. 
Baldridge,  273. 

10.  Defect  or  Misjoinder  of  Parties  appearing  upon  the  face  of  the 
complaint  is  a  ground  of  demurrer,  and  m  hen  not  appearing  on  the 
face  of  the  complaint,  objection  thereto  may  be  taken  by  answer.  If  no 
such  objection  be  taken,  either  by  answer  or  demurrer,  it  is  waived. 
Therefore  the  question  of  defect  of  parties  defendant  cannot  be  raised 
for  the  first  time  in  the  appellate  court,  when  it  appears  that  the  persona 
who  ought  to  have  been  made  defendant  are  not  indispensable  parties, 
and  that  a  decree  can  be  entered  between  the  parties  to  the  action 
without  them.     Great  West  Min.  Co.  v.  Woodnias  etc.  Min.  Co.,  204. 

11.  Demurrer  to  Bill  Filed  in  Double  Aspect. — Objection  to  a  bill 
filed  in  a  double  aspect  to  set  aside  a  sale  of  lands  under  a  probata 
decree,  upon  the  ground,  —  1.  Of  fraud;  or  2.  That  the  proceedings  are 
void  on  their  face,  —  can  only  be  taken  by  demurrer  specially  assigned. 
Tillman  v.  Thomas,  42. 
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12.  In  Action  to  Enjoin  Judgment,  Nature  of  Defense  in  the  ORiGiNAt 
Action  must  be  Pleaded. — In  an  action  to  enjoin  a  judgment,  it  in 
not  sufficient  for  the  plaintiff  to  allege  that  he  has  a  defense  to  the  action 
in  which  the  judgment  was  rendered,  but  he  must  state  the  general  na- 
ture of  his  defense,  so  that  the  court  can  judge  of  its  sufficiency.  Win' 
ters  V.  Means,  489. 

13.  Motion  in  Akrest  of  Judgment  must  be  Based  upon  Some  Defect 
Appearing  upon  the  Record,  and  cannot  be  sustained  merely  upon 
the  ground  that  the  allegations  of  the  indictment  are  not  supported  by 
the  proof.  Where  the  indictment  could  have  been  sustained  under  proof, 
there  is  no  ground  for  arrest  of  judgment.     State  v.  Sy%>hrett,  616. 

14.  Amendment  Adding  New  Party  as  to  Whom  Action  is  Barred.  — 
Where  a  judgment  is  reversed  and  the  cause  remanded  because  a  per- 
son who  should  have  been  made  a  party  plaintiff  was  not  made  a  party, 
and  after  the  action  is  barred  as  to  such  person  he  is  made  a  party 
plaintiff  by  amending  the  petition,  and  the  defendant  then  demurs  to 
the  amended  petition  on  the  ground  that  the  action  is  barred  by  the 
statute  of  limitations,  the  demurrer  should  be  sustained  as  to  the  new 
party;  but  the  making  of  the  new  party  does  not  set  up  a  new  cause  of 
action,  and  the  defendant,  having  pleaded  the  statute  as  to  such  new 
party,  can  no  longer  complain  that  he  is  not  a  party.  Ea^t  Line  etc.  R'y 
Co,  V.  Culberson,  805. 

See  Agency,  4;  Corporations,  15;  Damages,  2,  3;  Equity,  7;  Fraud,  1; 
Fraudulent  Conveyances,  7;  Libel  and  Slander,  1,  2;  Malicious 
Prosecution,  1-6;  Negotiable  Instruments,  9,  10;  Railroad  Com- 
panies, 3;  Replevin,  1. 

POWERS  OF  ATTORNEY. 
See  Agency,  12-14;  Husband  and  Wira,  9. 

POWERS  OF  SALE. 
See  Mortgages,  1-3. 

PRESCRIPTION. 

Decisions  Recognizing  Doctrine  of  Presumption  bt  Prescription 
Based  on  Lapse  of  Twenty  Years  of  Time  are  founded  upon  the 
principle  of  some  laches  on  the  part  of  one  who,  having  the  right  and 
capacity  to  sue  either  at  law  or  in  equity,  neglects  or  omits  to  do  so  for 
such  period  of  twenty  years.  For  the  repose  of  society,  it  is  presumed 
that  the  right,  if  it  existed,  has  in  some  manner  been  lost  by  reason  of 
Buch  act  of  acquiescence,  based  on  some  omission  or  neglect.  Woodstock 
Iron  Co.  V.  FuUenwider,  73. 

PROCESS. 

1.  Dub  Process  of  Law.  —  No  person  can  be  prejudiced,  or  his  right  or  per- 

son or  property  affected,  without  notice,  actual  or  constructive.  Any 
proceeding  which  violates  this  principle  is  not  due  process  of  law,  and 
iB  not  according  to  the  law  of  the  land.  Chreat  West  Min.  Co.  r.  Wood- 
maa  etc.  Min.  Co.,  204. 

2.  Service  of  Summons,  to  Bind  ▲  Corpobatiom  Dkfkndant,  moat  b«  upon 

its  general  agent.     Id, 


Index.  977 

&  SntTios  or  Summons  vtos  thb  Forbmah  oi  a  Cobporatiow  is  Ikvalib 
where  there  is  a  general  agent  by  whom  such  foreman  was  employed, 
•nd  where  the  duties  of  the  foreman  were  to  oversee  the  laborers  in  a 
mine,  keep  their  time,  see  that  their  work  was  done  in  mining  fashion, 
and  perform  the  duties  of  mine-boss,  and,  in  the  absence  of  the  general 
agent,  to  sell  ores,  buy  supplies,  pay  wages,  and  report  his  acts  and  do- 
ings to  the  general  agent.     Id. 

4.  VoLUHTAKT  Affearancb  Waives  All  Objections  to  a  Summons  and  to 

the  return  thereof,  and  the  filing  of  a  demurrer  or  answer  to  the  com- 
plaint constitutes  such  appearance.  Union  Pacific  etc.  Co.  v.  De  Busk, 
221. 

5.  Waiver  or  Dkfects   in    Service   ot    Summons.  —  Though    defend- 

ant attempts  first  by  motion  and  then  by  plea  to  quash  the  service 
of  summons,  if  on  such  motion  and  plea  being  determined  against  him 
he  subsequently  answers  to  the  merits,  such  answer  waives  any  pre-ex- 
isting defects  in  such  service.    Id. 

0.  Shebifp's  Returns,  Impeaching.  —  An  officer's  return  may  be  impeached 
when  the  matters  stated  therein  are  not  presumptively  within  his  per- 
sonal knowledge.  Hence,  where  the  return  of  service  of  process  shows 
that  it  was  served  upon  P.,  "the  agent  of  the  defendant  company," 
"the  resident  agent  of  defendant  company,"  the  matters  thus  stated 
with  respect  to  P.'s  agency  are  not  presumptively  within  the  knowledge 
of  the  officer,  and  the  return  may  be  impeached  by  proving  that  P.  was 
not  the  general  agent  of  the  defendant.  Oreat  West  Min.  Co.  v.  Wood- 
mas  etc.  Min.  Co.,  204. 

See  Attachment  and  Garnishment,  2;  Attorney  and  Client,  4,  5;  Cor- 
porations, 10;  Exemptions,  1;  Malicious  Prosecution,  9;  Partner- 
ship, 1. 

PUBLIC  LANDS. 

L  Swamp-land  Act  —  State  Patent.  —  The  act  of  Congress  of  September 
2S,  1850,  known  as  the  swamp-laud  act,  conveyed  to  each  of  the  states 
respectively  in  fee  all  lands  within  the  purview,  and  title  thereto  vested 
in  the  state  from  the  date  of  such  act;  and  the  patent  which  afterwards 
issued  for  such  land  is  only  evidence  of  the  grant,  and  not  of  the  date  on 
which  the  grant  took  effect.     Sterling  v.  Jackson,  405. 

2,  Swamp- LAND  Act  —  Reservations  jor  Light-house  Purposes,  —  Reser- 
vations made  by  the  commissioner  of  the  general  land-office,  after  the 
act  of  Congress  of  September  28,  1850,  known  as  the  swamp-land  act, 
went  into  effect,  from  the  lands  granted  by  such  act  for  light-house 
purposes,  are  null  and  void.     Id. 

8.  Navigable  Water  —  Hunting  Rights.  —  Where,  at  the  time  of  the 
passage  of  the  swamp-land  act,  by  Congress,  on  September  28,  1850, 
there  was  a  shore  between  such  lands  in  Michigan  and  Lake  Erie 
which  separated  such  land  from  the  lake,  but  since  that  time  the 
waters  from  the  lake  have  forced  a  way  through  such  shore  and  con- 
verted such  swamp-land  into  a  bay,  and  such  land,  covered  by  navigable 
water,  has  been  patented  to  the  state,  and  by  it  patented  to  an  individ- 
ual, his  title  so  acquired  is  subject  only  to  the  public  right  of  navigation 
so  long  as  he  allows  the  bay  to  remain  part  of  the  lake,  and  he  has  the 
exclusive  right  to  use  the  waters  of  such  bay  for  the  purpose  of  shooting 
wild  fowl  thereon.     Id. 

4.  Hunting  Rights. — The  grant  of  swamp  and  overflowed  lands  under 
act  of  Congress  of  September  28,  1850,  was  effective  to  vest  title  to 
Jlk.  St.  Rkp.,  Vol.  XLU.  — 62 
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inbmerged  land,  and  a  state  patent  passed  such  title  as  It  had;  and  if, 
prior  to  its  date,  a  portion  of  such  land  had  become  submerged  by 
the  slow  and  imperceptible  encroachments  of  the  waters  of  the  Great 
Lakes,  the  state  would  still  be  the  owner,  and  could  grant  the  bed  of  the 
lake  to  its  patentee,  so  as  to  invest  him  with  the  exclusive  right  of  fowl- 
ing thereon,  so  long  as  such  grant  did  not  interfere  with  private  vested 
rights.     Id, 

See  Animals. 

RAILROAD  COMPANIES. 

1.  Railroad  Bridoi  over  River,  Dutt  of  Company  in  CoNSTRtrcTiON  or. 
—  A  railroad  company  having  authority  to  build  a  bridge  across  a  river  is 
bound  to  so  construct  such  bridge  as  to  avoid  injury  to  adjacent  property 
owners,  as  well  sui  to  have  regard  to  the  permanence  and  safety  of  the 
bridge  as  a  means  for  the  transportation  of  persons  and  property  over  its 
line.  If  one  class  of  bridge  is  permanent  and  safe,  but  its  construction 
will  necessarily  impede  the  flow  of  water  and  ice  that  is  known  or  is  rea- 
sonably to  be  expected  to  pass  in  the  stream,  and  another  class  would  be 
■afe,  and  would  not  impede  the  flow  of  water  and  ice,  to  the  injury  of 
such  adjacent  property  owners,  the  latter  class  should  be  selected.  Mo 
Cleneghan  v.  Omaha  etc.  R.  R.  Co.,  50S. 

1.  Requirements  o»  Duty  in  Respect  to  CoNSTRUcmoN  or  Bridoes.  — 
When,  in  crossing  a  public  highway,  it  becomes  necessary  for  a  rail- 
road company  to  span  it  with  a  bridge,  it  is  the  duty  of  the  com- 
pany to  place  the  structure  at  such  an  elevation  as  that  trains,  with 
their  customary  employees,  can  pass  under  it  unharmed.  But  where 
inequality  of  surface  or  other  hindrance,  occurring  naturally  or  in 
the  proper  construction  or  grade  of  the  railroad  track,  renders  such 
elevation  impossible,  or  would  greatly  incommode  the  public  in  the  use 
of  the  bridge,  or  greatly  increase  the  expense  to  the  company,  it  may  be 
■o  constructed  as  to  extend  below  the  line  of  absolute  safety;  but  in  no 
case  would  it  be  permissible  to  so  place  the  bridge  that  brakemen  on  top 
of  the  train,  and  while  in  the  discharge  of  their  duties,  could  not  avoid 
danger  by  bending  or  stooping.     Louisville  etc.  R.  R.  Co.  v.  Hall,  84. 

5.  SurFicxENOT  OF  COMPLAINT.  —  The    complaint  in  an  action  by  a  brake- 

man  against  a  railroad  company  to  recover  for  personal  injuries  caused 
by  being  struck  by  a  bridge  overhead  across  a  public  road,  while  on 
the  top  of  a  car  in  the  discharge  of  his  duties,  is  insufficient,  if  it  fails 
to  aver  that  the  bridge  in  question  was  erected  or  maintained  by  the 
railroad  company.  Id. 
4.  Neglioknqe  —  Duty  to  Keep  Way  in  Repair.  —  It  is  the  duty  of  a 
railway  company  to  keep  a  recognized  way  to  and  from  its  depot  in  a 
reasonably  safe  condition  for  the  passage  of  the  public.  Croaa  v.  Lake 
Shore  etc.  R'y  Co.,  399. 

6.  Negligence  —  Duty  to  Keep    Passage-way  in  Repair.  —  Where  a 

hole  causing  an  injury  is  so  near  a  recognized  way,  used  by  people 
coming  and  going  to  and  from  a  railway  depot,  that  a  person  traveling 
the  way  might,  by  making  a  false  step,  or  by  stumbling  therefrom, 
fall  into  such  hole,  it  is  the  duty  of  the  railway  company  to  keep  it 
guarded,  and  a  failure  to  do  so  makes  the  company  liable  for  the  injury, 
if  proper  care  was  exercised  by  the  injured  party.  Id. 
6.  Negligence  —  Liability  for  Unsafe  Condition  of  Railway  Sta- 
tion •  QROUNDS.  —  The    plaintiff,  an   intending    passenger    on   one  of 
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11m  defendant*!  tralnt,  parehased  a  ticket,  amd  awaited  the  airlTal 
of  the  train  at  the  defendant's  station.  The  train  was  delayed, 
and  the  plaintiff  waited  for  its  arrival  nntil  after  dark.  The  station 
platform  was  about  three  feet  from  the  ground,  without  artificial  lights 
of  any  kind,  and  there  were  no  water-closets  or  other  like  convenienciee 
in  or  about  the  station-house.  It  became  necessary  for  the  plaintiff  to 
retire  from  the  station-house  and  from  the  platform,  and  in  attempting 
to  step  from  the  platform  to  the  ground,  which  she  believed  to  be  on  the 
same  level  at  the  place  where  she  made  the  attempt,  she  lost  her  bal- 
ance, and  fell,  sustaining  the  injuries  for  which  she  brought  this  action. 
The  jury  found  a  verdict  for  the  plaintiff,  and  against  the  defendant,  for 
damages;  and  it  was  held  that  the  questions  as  to  whether  the  defendant 
was  guilty  of  negligence,  and  whether  the  plaintiff  was  guilty  of  con- 
tributory negligence,  were  proper  questions  for  the  jury,  and  that  their 
Terdict  upon  these  questions  was  conclusive;  and  also,  that  evidence 
tending  to  show  that  other  persons  had  fallen  from  the  same  portion  of 
the  platform  where  the  plaintiff  fell,  and  under  circumstances  of  a  simi- 
lar  character,  wais  properly  admitted  in  evidence  on  the  triaL  Misgottri 
Paafic  R'y  Co.  v.  Neiarjoanger,  304. 

7.  Spkkd  or  Railway  Train,  Citt  Oediwakcb  LmrriKO,  ADMissrBiLrrr  o». 

In  an  action  against  a  railway  company  to  recover  damages  for  the  negli- 
gent killing  of  an  animad  while  being  driven  over  a  public  crossing  in  a 
eity,  the  ordinance  of  the  city  limiting  the  speed  of  trains  within  the 
city  limits  to  six  miles  an  hour  is  competent  evidence  for  the  jury  in 
passing  upon  the  question  of  negligence.  Union  Pac  R'y  Co.  v.  Rau- 
mussen,  527. 

8.  Killing  of  Stock  b  PEE3irsrzD  to  havk  bkkn  Dokk  throtiqh  Nbgli- 

QKNCi  of  a  railway  company,  when  the  train  by  which  the  killing  was 
done  was  at  the  time  running  through  a  city  at  a  greater  rate  of  speed 
than  was  permitted  by  the  city  ordinance,  if  it  be  shown  that  a  train 
running  at  a  less  speed  would  not  have  caused  the  injury.     Id. 

9.  Railroad  Companies.  —  Railroad  Company  is  Liable  to  Any  One  o» 

ITS  Servants  Operating  its  Road  for  the  negligence  of  either  one  of 
its  officers  or  servants  whose  duty  it  is  to  keep  the  road  in  a  reasonably 
safe  condition,  and  who  culpably  fails  to  perform  such  duty,  or  to  give 
notice  or  warning  thereof.     Kansas  City  etc.  R.  R.  Co.  v.  Kier,  311. 

10.  Railroad  Companie.s  —  Liability  for  Injuries  to  Employee  Resxtlttno 

nox  Unsatb  Condition  or  Road-bed.  —  The  plaintiff  was  a  brakeman 
in  the  employ  of  the  defendant  railroad  company,  and  it  was  his  duty  to 
step  from  his  train  while  it  was  moving  slowly  to  open  and  adjust  a  cer- 
tain switch.  The  ground  about  the  switch  had  for  a  long  time  been  level  ' 
and  hard,  and  was  in  that  condition  when  the  plaintiff's  train  passed 
that  place  in  the  morning;  but  before  its  return,  after  dark  in  the  even- 
ing, the  defendant  compjiny  caused  several  car-loads  of  cinders  to  be 
dumped  in  heaps  in  and  about  the  switch  for  ballast,  leaving  the  ground 
soft  and  spongy.  Without  notice  of  the  changed  condition  of  the  road- 
bed, the  plaintiff  stepped  from  his  train  in  his  usual  and  ordinary  manner 
for  the  purpose  of  turning  the  switch,  when  his  feet  struck  the  cinders 
in  such  a  way  as  to  cause  him  to  lose  his  balance  and  be  thrown  under 
the  train,  whereby  his  left  foot  was  so  crushed  and  mangled  that  ampu- 
tation was  necessary.  In  such  case,  in  the  absence  of  contributory  neg- 
ligence on  the  part  of  the  plaintiff,  the  defendant  company  would  be 
liable  in  damages  iot  the  injuries  he  sustained.     Id. 
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11.  When  Established  Rulbs  or  Railroad  Compact  arb  to  b» 
Deemed  Modified.  —  Kules  established  by  a  railroad  company  rela- 
tive to  the  duties  of  conductors  and  others  in  opening  and  adjust- 
ing switches  on  its  road,  with  notice  thereof  to  conductors  and  other 
employees,  must  govern  until  abrogated  or  changed.  But  such  rules 
are  deemed  changed  or  modified  as  to  a  brakeman,  who,  in  obedience  to 
the  orders  of  the  conductor  of  his  train,  and  in  the  presence  and  with 
the  knowledge  of  the  division  superintendent,  who  has  charge  of  the 
management  of  the  road,  and  directs  the  employees  of  the  company  in 
the  performance  of  their  duties,  opens  and  adjusts  the  switch  for  a  long 
time  in  a  different  manner  from  that  prescribed  by  the  established  rules. 
Id. 

12.  Ringing  Bell  or  Blowing  Whistle  at  Crossing.  —  The  design  of 
the  statutory  requirement  that  the  conductor  or  engineer  shall  ring  the 
bell  or  blow  the  locomotive-whistle,  on  approaching  a  public  road  cross- 
ing, ia  to  warn  and  protect  persons  who  are  about  to  cross  the  track  of 
the  road;  and  it  has  no  application  to  the  case  of  a  brakeman  suing  for 
personal  injuries,  caused  by  his  being  struck  by  the  timbers  of  a  bridge 
overhead  while  on  top  of  one  of  the  cars,  in  the  discharge  of  hia  duty. 
Louisville  etc  R.  R.  Co.  v.  Hall,  84. 

13.  Failcre  oe  Railway  Company  to  Ring  Bell  and  Sound  Whistle  be- 
fore trains  reach  a  public  crossing,  as  required  by  statute,  is  a  proper 
matter  to  be  considered  by  the  jury  in  determining  the  question  of  the 
company's  negligence.     Union  Pac.  R'y  Co.  v.  Rassmussen,  527. 

14.  Duty  to  Provide  Warning  Signals  for  Protection  of  Employees.  — 
The  question  of  duty  and  liability  of  a  railroad  company,  in  respect  to 
the  use  of  appliances  to  warn  employees  when  approaching  a  public  road 
crossing  spanned  by  a  bridge  overhead,  is  to  be  determined  by  utility,  and 
the  usage  and  custom  of  well-regulated  railroads.  If  the  appliances  are 
useless  and  hurtful,  it  cannot  be  negligence  to  reject  them,  and  if  many 
well-regulated  railroads  abstain  from  their  use,  the  failure  to  use  them 
is  not  of  itself  negligence;  and  their  use  by  a  majority  of  railroads  does 
not  necessarily  require  all  railroads  to  adopt  them,  nor  impute  negli- 
gence for  failure  to  do  so.    Louisville  etc.  R.  R,  Co.  v.  Hall,  84. 

16.  Liability  of  Railroad  Companies  for  Injuries  by  Fire.  —  Provision 
of  Vermont  General  Statutes,  chapter  28,  section  78,  that  "  when  any 
injury  is  done  to  a  building  or  other  property  by  fire  communicated  by 
a  locomotive-engine  of  any  railroad  corporation,  the  said  corporation 
shall  be  responsible  in  damages  for  such  injury,  unless  they  shall  show 
that  they  have  used  all  due  caution  and  diligence,  and  employed  suit- 
able expedients  to  prevent  such  injury,"  enacts  a  more  rigoroua  rule 
as  to  liability  than  that  imposed  by  the  common  law,  and  excludes  the 
defense  of  contributory  negligence  in  cases  arising  under  the  statute. 
And  the  Vermont  statute,  thus  construed,  determines  the  liability  of  a 
railroad  corporation  in  an  action  brought  in  New  Hampshire  to  re- 
cover damages  for  injury  to  personal  property  by  fire  caused  by  sparks 
from  the  defendant's  locomotive-engine  in  Vermont.  Laird  v.  Rail- 
road, 564. 

16.  Constitutionality  of  Statute  Imposing  Liability  for  Fire.  —  A 
statute  ia  constitutional  which  declares  "that  every  railroad  corporation 
operating  its  line  of  road  or  any  part  thereof  in  this  state  shall  be  liable 
for  all  damages  by  fire  that  is  set  out  or  caused  by  operating  any  anch 
line  or  any  part  thereof,  and  such  damages  may  be  recovered  by  th* 
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party  damaged  by  a  proper  action  in  any  court  of  competent  joriadio* 
tion."  This  statute  is  not  penal,  but  remedial,  and  applies  to  corpora- 
tions which  hare  obtained  their  charters  before  as  well  aa  since  its 
passage.     Union  Pac.  R'y  Co.  v.  De  Busk,  221. 

17.  FiKK  —  Responsibility  for.  —  By  the  ancient  common  law,  a  person  in 
whose  house  a  fire  originated,  which  afterwards  spread  to  and  destroyed 
his  neighbor's  property,  was  forced  to  make  good  the  loss,  whether  the 
person  in  whose  house  the  fire  originated  was  negligent  in  respect  to 
the  fire  or  not;  and  subsequently  it  was  held  that  such  person  would  be 
held  responsible  for  fire  in  his  field  as  well  as  in  his  house,  on  the  ground 
that  a  person  who  makes  a  fire  must  see  that  it  does  no  harm.     Id. 

18.  Sufficiency  of  Evidence.  —  A  Jury  is  Warranted  in  Inferring  that 
A  Fire  was  Caused  by  a  Railway  Train  of  the  defendants,  when 
witnesses  testified  that  the  fire  sprang  up  immediately  upon  the  passing 
of  such  train,  and  that  there  was  no  fire  on  the  premises  before,  and  no 
apparent  cause  for  fire.    Id. 

19.  Liability  for  Negligence  of  Lessee.  —  Though  a  railroad  corpora- 
tion is  authorized  to  lease  its  road,  it  does  not  by  so  doing  exempt  itself 
[from  liability  for  the  value  of  cattle  negligently  killed  by  the  lessee  in 
operating  the  road.     Harmon  v.  Columbia  etc.  R.  R.  Co.,  686. 

20.  Liability  for  Act  of  Lessee.  —  A  railroad  company  cannot  escape 
the  obligations  which  it  assumed  in  accepting  its  charter  by  leasing  its 
road  to  another,  whether  the  injury  complained  of  arises  from  a  defective 
track  or  from  carelessness  in  running  trains.     Id. 

21.  Railway  Company  not  Liable  to  Employee  of  its  Le.ssee  for  Inju- 
ries Resulting  from  Latter's  Negligence. — A  railway  company  which 
has  leased  its  road  to  another  company  is  not  liable  to  an  employee  of  the 
lessee  company  for  an  injury  resulting  from  its  negligence.  It  is,  there- 
fore, error  to  exclude  testimony  offered  by  a  railway  company  defendant 
in  an  action  against  it  to  recover  damages  for  the  death  of  an  employee, 
that,  at  the  time  of  the  accident,  the  railroad  was  not  operated  or  con- 
trolled by  the  defendant  company,  and  that  the  deceased  was  not  in  its 
service.     East  Line  etc.  R'y  Co.  v.  Culberson,  805. 

22.  Parallel  and  Competing  Lines  of  Railroad.  —  A  petition  which 
charges  that  certain  lines  of  railroad,  by  their  conspiracy,  contract,  com- 
bination, and  copartnership,  have  formed  a  consolidation  of  parallel  and 
competing  lines,  in  the  absence  of  any  exception  to  the  vagueness  or  in- 
directness of  the  allegation,  sufficiently  alleges  that  the  companies  were 
owners  of  parallel  and  competing  lines  of  railroad.  Oulf  etc.  R'y  Co.  r. 
State,  815. 

23.  Association  of  Railroad  Companies  to  Prevent  Competition  Illegal 
WHEN.  —  When  one  railroad  company  enters  into  an  agreement  with 
other  railroad  companies,  any  one  of  which  owns  or  controls  a  compet- 
ing line  of  railroad,  by  which  it  subjects  itself  to  the  government  of  a 
body  appointed  by  all  the  parties  to  the  agreement,  it  places  itself  under 
the  control  of  such  other  company,  and  violates  the  constitution  of 
Texas.  And  if  one  company  is  prohibited  from  making  such  a  contract, 
two  or  more  are  so  prohibited.  The  extent  of  the  control  is  immaterial. 
Nor  does  it  make  any  difference  that  any  member  of  such  association 
may  withdraw  from  it,  or  that  no  charges  had  been  made  or  agreed.upoa 
in  excess  of  the  rates  fixed  by  statute.     Id. 

24  Interstate  Commerce  —  State  cannot  Regulate.  —  State  cannot  con- 
trol combinations  of  railroad  companies  not  chartered  by  it  in  transporting 
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freight  to  and  from  other  states;  but  if  railroad  companies  are  chartered 
by  the  state,  and  two  or  more  of  them  are  parallel  and  competing  lines, 
and  they  combine  with  others  not  subject  to  control  by  the  state  for  a 
purpose  prohibited  by  its  constitution,  such  combination  will  be  unlaw- 
fuL  and  may  be  enjoined.     Id. 

See  Carribrs;  Corporations;  Master  and  Skbtakt. 

RECEIPTS. 
See  EviDBNCB,  10. 

REGISTRATION. 
Thb  Doctrine  that  the  Record  of  a  Deed  is  Constructivb  Notice  ap- 
plies only  against  subsequent  purchasers  and  encumbrancers.     Kama  t. 
Olney,  101. 

See  Notice. 

REPLEVIN. 

1.  Petition   in   Action    of    Replevin   Which   Fails   to   Allege   the 

unlawful  detention  of  the  property  by  the  defendant  as  against  the 
plaintiff  is  fatally  defective,  and  should  be  so  held,  even  upon  objection 
to  the  introduction  of  any  evidence  made  at  the  beginning  of  the  trial; 
and  the  fact  that  the  affidavit  filed  in  the  case  to  obtain  an  order  of  de- 
livery contained  such  an  allegation  will  not  cure  the  defect  in  the  pe- 
tition.     Wilhite  V.   Williams,  281. 

2.  Justification  of  Officer  in  Replevin  for  ArrACHED  Propertt.  —  When 

an  officer  attaches  property  found  in  the  possession  of  a  stranger  claim- 
ing title,  in  an  action  of  replevin  by  such  stranger,  the  officer,  to  justify 
his  possession,  must  not  only  prove  that  the  attachment  defendant  was 
indebted  to  the  attachment  plaintiff,  but  that  the  attachment  was  regu- 
arly  issued.      Williams  v.  Eikenherry,  617. 

3.  Fraud,    whf.n    Admissible    in    an    Action     of    Replevin    or   of 

Claim  and  Delivery.  —  In  an  action  to  recover  possession  of  personal 
property,  where  the  plaintiff  alleges  that  he  is  the  owner  and  entitled  to 
the  immediate  possession  thereof,  and  that  it  is  unjustly  detained  by  de- 
fendant, evidence  is  admissible  to  show  that  the  property  was  obtained 
from  the  plaintiff  by  false  and  fraudulent  representations,  and  that  defend- 
ant is  not  a  purchsiser  thereof  for  value  and  in  good  faith.  Beneseh  ▼. 
Waggner,  254. 

RIPARIAN  RIGHTS. 
See  Watercourses. 

sales; 

Warrantt  of  Qualitt.  —  A  Sound   Price  Requires   Sound  Propebtt, 
and  a  contract  for  the  sale  of  corn  must  be  read  as  if  the  words  were 
added,  "corn  warranted  sound."    Bulivinkle  v.  Cramer,  645. 
See  Agency,  5;  Equity,  11;  Fraud,  2-5. 

SET-OFF. 
See  Negotiable  Instruments,  4;  Pabtnirshit,  S. 

SIDEWALKS. 
Bee  Municipal  Corporations,  22-28,  30,  3L 
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SLANDER. 
See  Libel  and  Slandbb. 

SPECIFIC  PERFORMANCB. 
See  Lachks,  1. 

STATUTE  OF  FRAUDS. 
See  Master  and   Servant,  6. 

STATUTES. 

1.  Laws  Passed  for  One  Purpose,  and  under  one  title  or  category,  cannot  be 
made  to  do  duty,  under  a  foreign  enactment,  which  was  not  in  any  way 
within  their  contemplated  range.     Brovm  v.  Buck,  438. 

I.  CoNSTROOTiON.  —  An  act  amendatory  of  an  act  which  went  into  effect 
upon  its  passage  also  goes  into  effect  at  the  time  such  amendment  ia 
passed.     City  Council  v.  O'Donnell,  728. 

t.  Construction.  —  An  act  amendatory  of  an  act,  but  which  does  not 
change  the  nature  of  the  offense,  nor  the  nature  or  amount  of  evidence 
necessary  to  prove  the  charge,  nor  the  nature  or  amount  of  punish- 
ment, but  simply  changes  the  mode  of  trial,  is  not  an  ex  post  facto  law.   Id. 

4.  Errors  in  Punctuation  in  Statute  will  be  Disregarded  if  the  mean- 
ing is  obvious.     Bradstreet  Co.  v.  Oill,  768. 

6.  It  need  not  Affirmatively  Appear  from  the  Journals  o»  thb 
Two  Houses  of  the  Legislature  that  every  act  required  to  be  done 
in  the  enactment  of  a  law  has  been  done.  Therefore,  a  statute  cannot  be 
avoided  by  proving  that  such  journals  failed  to  mention  some  act  which 
the  constitution  commands  to  be  done  in  its  enactment.  People  v. 
Dunn,  118. 

6.  Statute  Remedial,  What  is.  —  A  statute  imposing  liabilities  upon  rail* 

road  companies  for  all  damages  by  ffre  that  is  set  out  or  caused  by  the 
operation  of  its  road  is  remedial  in  its  nature,  and  applies  to  corporations 
which  have  obtained  their  charters  before  as  well  as  since  its  passage, 
and  should  receive  from  all  courts  such  reasonable  and  liberal  interpre- 
tation as  will  justly  promote  its  object.  Union  P.  Ky  Co.  ▼.  De  Busk, 
221. 

7.  Qouuos  Law,  as  Modified  by  constitutional  and  statutory  law,  judicial 

decisions,  and  the  condition  and  wants  of  the  people,  is  enforced  in  Kan- 
sas in  aid  of  the  general  statutes.    City  qf  Parsons  v.  Lindsay,  290. 

SUNDAY. 

1.  Sunday  is  Dies  non  Juridicus,  by  common  law,  and  all  judicial  proceed- 

ings which  take  place  on  that  day,  where  the  common-law  rule  is  in 
force,  are  void.     City  qf  Parsons  v.  Lindsay,  290. 

2.  Verdict  of  Jurt  may  be  Received  on  Sunday,  but  a  judgment  ren- 

dered on  that  day  is  void,  and  cannot  be  enforced  or  sustained.     Id. 
See  Contracts,  7. 

SURETYSHIP. 
1.  Contraot    of  Suretyship    is  ^Construed    Stbictlt  in  favor  of   th« 
surety.     He  has  a  right  to  stand  upon  the  very  terms  of  his  contract; 
and  any  alteration  therein  made  without  his  tonsent  is  fatal  to  his  obli- 
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gation,  whether  he  ia  injured  thereby  or  not,  and  although  it  may 
appear  to  be  to  his  advantage.  But  alterations  which  operate  to  dis- 
charge the  surety  must  be  such  as  are  material,  and  alterations  in  the 
writing  made  by  a  third  person  are,  in  legal  contemplation,  wholly  im- 
material, and  do  not  change  the  legal  import  of  the  instrument,  nor  dis- 
charge the  surety.  Anderson  v.  Bellenger  46. 
2.  When  Sdrett  is  not  Discharoed  bt  Ix3ertion  of  Name  of  Ad- 
ditional Co-obligor.  —  A  statutory  claim  bond,  having  been  signed 
by  two  sureties  and  their  principal,  was  delivered  to  and  accepted 
and  approved  by  the  sheriff,  who  then  procured  and  accepted  the  ad- 
ditional signature  of  a  third  person  as  surety.  In  such  case  the  act  of 
the  sheriff  in  inducing  and  accepting  the  signature,  and  the  act  of  the 
third  person  in  signing,  are  to  be  regarded  as  the  unauthorized  acts  of 
strangers  to  the  contract,  and  the  liability  of  the  original  sureties  is  not 
affected  thereby.     Id. 

5.  Bonds —  Defense  by  Surety  to  Action  on.  — In  an  action  on  a  statutory 

claim  bond,  a  plea  by  one  of  the  sureties  averring  that  he  was  fraudu- 
lently induced  by  the  sheriff  to  sign  the  bond,  under  a  mistake  of  fact, 
after  it  had  been  accepted  and  approved  by  the  sheriff  with  the  signa- 
tures of  the  other  two  sureties  only,  is  good.    Id. 

See  Bonds;  Office  and  Officers,  2. 

TELEGRAPH  COMPANIES. 

1.  Telegraph  Company  need  not  be  Informed  that  Sender  of  Message 

IS  Acting  as  Agent  for  another  person,  who  pays  the  charges,  and  for 
whose  benefit  the  transmission  of  the  message  is  sought,  where  it  is  not 
■hown  that  the  agents  of  the  company  would  have  done  more  or  acted 
differently  under  the  contract  if  they  had  known  that  the  sender  was  the 
agent  of  such  other  person.      Western  Union  Tel.  Co.  v.  Broesche,  843, 

2.  Telegraph  Company  cannot  Avoid  Liability  for  Failure  to  Deliveb 

Message  by  showing  that  the  office  at  the  place  of  delivery  was  closed 
at  the  time  when  the  message  was  received  for  transmission.    Id. 

3.  Mental  Suffering  may  be  Considered  as  Element  of  Damage  in  an 

action  for  the  non-delivery  of  a  telegram,  the  wording  of  which  showed 
that  it  demanded  prompt  delivery.     Id. 

4.  Stipulation  Requiring  Telegraphic  Message  to  be  Repeated  la  No 

Defense  to  an  action  to  recover  damages  for  delay  or  failure  in  deliver- 
ing the  message.      Id. 

6.  Telegraph  Company  is  Liable  for   Such  Damage  as  is  Direct  awd 

Natural  Result  of  its  failure  to  deliver  a  message  intrusted  to  it  for 
delivery,  without  regard  to  the  degree  of  its  negligence,  where  the  mes- 
sage on  its  face  discloses  the  necessity  for  its  prompt  transmission  and 
delivery.     Id. 

TELEPHONES. 
See  Deeds,  2. 

TENDER. 

1.  What   Sufficient.  —  A  tender  of  money  made  in   the    pleadings,  fol- 

lowed by  a  payment  thereof  into  court,  is  a  sufficient  tender.  Weaver  v. 
Nugent,  792. 

2,  Tender  of  Purchase-money  in  Suit  to  Annul  Sheriff's  Sale.  — A  ten- 

dar  of  the  purchase-money  by  a  defendant  in  execution,  in  a  suit  brought 
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hj  him  to  set  oaide  a  sheriff's  sale  of  land  under  the  ezecntioo,  obviates 
the  neoesaity  of  making  the  state  a  party  to  such  suit.    Id. 

TORTS. 
See  CoRPOKATiONS,  14;  Comflict  of  Laws,  3;  Municipal  Corpo&atioks, 

19-21. 

TRESPASS. 
See  Co-TKNANCY,  4-6. 

TRIAL. 

1.  RSASONABLS  TiMB  TO  AnswSR  AND  PrEPARI  TOR  TrIAL  SHOULD  BS  GiTXN, 

WHSN.  — Where,  just  before  going  to  trial,  it  is  discovered  that  the  files 
have  been  mislaid  and  cannot  be  found,  and  the  court  thereupon  permits 
the  plaintiff  to  file  a  substituted  petition  which  is  much  broader  than  the 
one  for  which  it  is  filed,  and  which  in  fact  raises  new  issues  in  the  case,  the 
defendant  should  be  given  a  reasonable  time  in  which  to  answer  and  pre- 
pare for  trial,  and  it  is  error  to  compel  the  defendant,  under  such  cir- 
cumstances,  to  answer  the  substituted  petition  and  go  to  trial  at  once. 
Fremont  etc.  R'y  Co.  v.  Marley,  482. 

2.  Court  may  Limit  Time  of  Counsel  in  Felony  Trial  in  their  arguments 

to  the  jury,  provided  the  time  be  not  made  so  short  as  to  nuuiifestly 
prejudice  the  rights  of  the  prisoner.    State  v.  Shores,  875. 
S.  Improper  Remarks  of  Counsel  are  not  Ground  for  Reversal,  unless 
it  appears  from  the  record  that  the  prisoner's  rights  were  prejudiced 
thereby.     Id. 

4.  Right  of  Counsel  to  Comment  xtpon  Absence  of  Witness.  — While 

defendant's  counsel  has  the  right  to  comment  upon  the  absence  of  a  ma- 
terial  witness,  he  has  no  right  to  ask  instructions  that  his  absence  mil- 
itated  against  plaintiff,  or  that  the  jury  might  guess  that  she  wa,s  not 
called  because  her  version  of  the  transaction  would  have  hurt  his  case. 
Cross  V.  Lake  Shore  etc.  H'y  Co.,  399. 

5.  Jury   and   Jurors  —  When    Verdict    is   Returned,   Jury   may  bs 

Asked  upon  which  count  it  was  rendered;  and  if  the  foreman  an- 
swers in  the  presence  and  hearing  of  the  whole  panel,  their  assent  to  his 
answer  is  presumed,  if  no  juror  dissents.  Cross  v.  Orant,  607. 
<J.  A  Challenge  for  Cause  is  Properly  Sustained  where,  in  an  ac- 
tion against  a  railroad  company,  a  juror  answers  that  he  has  had 
some  special  accommodations  from  the  defendant,  expects  to  continue 
business  over  its  road,  and  that  that  fact  might  possibly  affect  his  ver- 
dict, and  that  if  the  case  should  be  evenly  balanced,  he  would  give  the 
benefit  of  the  doubt  to  the  company.  Denver  etc.  R.  S.  Co.  v.  DriscoU, 
243. 

7.  Question  whether   Evidence   should  be  Excluded  as  being  too  re- 

mote is  one  of  fact  properly  determined  at  the  trial.  Cross  v .  Orant, 
607. 

8.  Admission  of  Records  to  Establish  Title,  in  Discretion  of  Court, 

WHEN.  —  In  an  action  for  injury  to  growing  crops  and  to  the  land,  the 
question  of  the  admission  of  records  to  establish  the  plaintiff's  title  is,  to 
a  great  extent,  one  for  the  trial  court,  and  unless  there  i«  a  clear  abuss 
of  discretion,  its  judgment  will  not  be  reversed  on  that  groond.  JVs* 
mmU  etc  R'y  Co.  v.  Marley,  482. 
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9.  EviBSKOz  —  It  is  Laboslt  m  Discbetiok  ot  Tbial  Cottbt  to  Pbb- 

KiT  tha  preliminary  proof  to  the  introduction  of  death-bed  state- 
ments  of  deceased  to  be  given  to  the  court  in  the  presence  of  the  jury. 
But  good  practice  would  require  this  evidence  to  be  heard  in  the  ab- 
sence of  the  jury,  if  properly  insisted  upon.     State  v.  Fumey,  262. 

10.  Chabob  not  Afflicablb  to  Casb  Madb  by  Pleadings  or  Paoor  is 
propM-ly  refused.     East  Line  etc.  R.  R.  Co.  v.  Scott,  758. 

11.  Request  ix>b  Instructions  to  thb  Jubt  involving  an  opinion  on  dis- 
puted facta  is  properly  refused.     Avinger  v.  South  Carolina  R'y  Co.,  716. 

12.  Rbquisites  of  Chabgb  to  Juby.  —  Charges  to  juries  should,  if 
possible,  be  plain,  simple,  and  easily  understood,  free  from  obscurity, 
involvement,  ambiguity,  metaphysical  intricacy,  or  tendency  to  mislead; 
and  a  charge  obnoxious  to  any  of  these  objections  should  be  refused,  al- 
though en  dissection  it  may  assert  a  correct  legal  proposition.  The  office 
and  purpose  of  a  charge  is  to  enlighten  the  jury,  and  it  should  go  no  fur- 
ther than  to  state  plain  propositions  of  law,  applicable  to  the  tendency 
or  varying  tendencies  of  the  evidence.  Louisville  etc.  R.  R.  Co.  v.  HaUf 
84. 

13.  Instbuctions  —  Pboof  to  a  Moral  Cebtainty.  —  Defendants  are  not  en- 
titled to  have  a  jury  instructed  that  their  fault  or  negligence  must  be 
established  to  a  moral  certainty  when  the  jury  have  already  been  told  by 
the  court  "that  plainti£F,  in  order  to  recover  in  this  action,  must  prove  to 
your  satisfaction  that  defendants  have  been  guilty  of  some  fault  or  neg- 
ligence, and  must  also  prove  what  that  fault  or  negligence  weis,  and  this 
plaintiff  must  do  by  a  preponderance  of  evidence."  The  effect  of  such 
instruction  is  the  same  as  if  the  jury  had  been  instructed  that  they  must 
be  convinced  by  the  evidence  to  a  moral  certainty.  TreadweU  v.  Whit- 
tier,  175. 

14.  A  Finding  outside  of  thb  Issues  must  be  disregarded.  AlbertoU  ▼. 
Branham,  200. 

15.  Common-law  Pbactice.  —  When  a  case  ia  tried  by  a  common-law  jury, 
one  verdict  settles  the  whole  issue,  and,  unless  set  aside,  fumiBhes  the 
complete  basis  of  judgment,  which  cannot  in  anything  depart  from  it, 
and  there  is,  and  can  be,  no  issue  which  the  jury  do  not  dispose  <^ 
Brovm  v.  Buck,  438. 

See  Affeal  and  Erbob. 

TROVER. 
See  VxNDOB  and  Vendei,  2. 

TRUSTS  AND  TRUSTEES. 

1.  Law  dobs  not  Suffer  Trust  to  Fail  fob  Want  of  Tbustbb,  and  this 

principle  applies  as  well  when,  without  legal  remedy,  the  fiduciary 
failure  would  be  partial  as  when  it  would  be  total.  Pearson  v.  Concord 
R.  R.  Corp.,  690. 

2.  Administbatob  is  Trustee  Charged  with  Manaoxmbnt  of  Trust  Es- 

tate under  the  rules  of  the  probate  law,  and  he  cannot  plead  his  own 
laches  as  a  bar  to  the  jurisdiction  of  the  probate  court  to  compel  him  to 
make  settlement  of  such  trust  estate.  Main  v.  Brovm,  823. 
S.  Bklbasb  and  Discharge  of  a  trustee  signed  and  sealed  by  all  parties  in 
interest,  and  obtained  by  the  trustee  by  fair  and  just  means,  will  oper- 
ate to  discharge  him  from  all  adult  parties  interested,  and  as  to  them 


Index.  987 

the  statute  of  limitations  begins  to  run  from  the  date  of  the  release. 
As  to  an  infant  party  who  signs  the  release,  he  has  one  year  after  attain- 
ing his  majority  in  which  to  contest  the  validity  of  the  release.  Ander- 
ton  V.  Simms,  711. 

See  Corporations,  3-5. 

USAGES  AND  CUSTOMS. 

1.  UsAOB  OR  Cttstom,  What  must  bb  Shown  to  Justiit  Introduction  ow. 

—  To  warrant  the  introduction  of  a  usage  or  custom  in  the  course  of 
trade,  it  is  necessary  to  show  that  it  is  uniform,  reasonable,  and  no- 
torious,  and  the  custom  must  be  established  by  a  witness  who  is  expe- 
rienced in  such  transactions,  and  can  testify  to  the  facts  constituting  the 
custom.  Testimony  introduced  to  show  that  because  of  a  usage  certain 
stock  was  not  in  fact  delivered  is  not  admissible,  where  there  is  positive 
proof  that  it  was  not  delivered,  and  there  is  nothing  to  show  the  extent 
of  the  custom  or  the  witness's  means  of  knowledge.  Missouri  P.  B.  £. 
Co.  V.  Fagan,  776. 

2.  UsAOS  Which  is  Contrary  to  Law  or  Public  Policy  cannot  bb  Good; 

and  therefore  a  custom  of  railroads  not  to  receive  for  transportation  any 
live-stock,  unless  under  certain  conditions  modifying  their  common-law 
liability,  is  bad,  because  railroads  cannot  legally  refuse  to  ship  live-stock. 
Id, 

See  Carriers,  18,  19;  Nxqligbncb,  6. 

VENDOR  AND  VENDEE. 

1.  Declarations  of  Vendor  as  to  Titlb  Inadmissible,  when.  — The  dec- 

larations of  one  from  whom  a  party  obtains  title  to  property,  made  after 
the  transfer  of  title,  and  in  derogation  thereof,  are  inadmis»ible  as 
against  the  vendee  for  the  purpose  of  defeating  the  title.  But  where 
the  vendor,  testifying  as  a  witness  to  prove  the  sale,  is,  on  his  cross- 
examination,  asked,  for  the  sole  purpose  of  affecting  his  credibility, 
whether  he  had  not,  at  a  time  subsequent  to  the  alleged  sale,  offered  to 
sell  the  same  property,  as  the  owner  thereof,  to  another,  and  denies  it, 
the  testimony  of  other  witnesses  is  admissible  to  impeach  him.  William» 
V.  Eikenberry,  517. 

2.  Failure  or  Vendor  to  Return  Money  Received  by  Him  or  his  Vendbe, 

who  obtained  possession  of  property  by  false  and  fraudulent  representa- 
tions, cannot  be  urged  as  a  defense  by  a  third  person,  whom  such  vendor 
Boes  to  obtain  possession  of  such  property.      Benesch  v.  Waggner,  254. 
See  Damages,  10,  11;  Fixtures,  1. 

VENUE. 
See  Corporations,  17. 

VERDICT. 
See  Damages,  8,  9;  Sunday,  2;  Trial,  6. 

WAGERS. 
See  Contracts,  9-12. 

WATERCOURSES. 
1.  RirABiAir    Rights  —  Damages    from   Jam    or  Logs.  —  In    an   action 
lor    damages,   evidence    that    a    booming    company    had    poaseuioo 
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of  a  river,  and  was  running  logs  thereon,  which  logs  jammed  be- 
low plaintiff's  place,  and  that  the  company  kept  running  logs  against 
such  jam,  and  filled  up  the  river  until  the  jam  extended  through  plain* 
tiff 's  farm,  and  above  it,  where  it  remained  for  a  month,  establishes  a 
prima  facie  case  of  negligence  against  such  company  if  unexplained,  and 
makes  it  unnecessary  for  plaintiff  to  go  further,  and  show  lack  of  use  of 
reasonable  care  and  dispatch  by  the  company  in  order  to  recover  dam- 
ages.     Witheralv.  Muskegon  Booming  Co.,  325. 

2.  Riparian  Rights.  —  A  jam  of  logs  in  a  river  does  not,  of  itself,  con- 

stitute negligence  upon  the  part  of  a  booming  company  running  logs  in 
such  river;  but  the  existence  of  such  jam  for  a  month  or  more,  and 
the  continued  running  of  logs  in  such  manner  as  to  increase  the  jam 
during  such  period,  does,  unexplained,  constitute  negligence.     Id. 

3.  Riparian    Right  —  Rights    of   Log-boombrs.  —  A  log-owner   hais   a 

right  to  use  the  stream  in  its  natural  capacity  to  float  his  logs, 
and  is  not  responsible  for  any  damage,  incidentally  and  without  his 
fault,  arising  therefrom.  But  he  has  no  right  to  so  deal  with  his  logs, 
by  the  forming  of  jams  or  otherwise,  as  to  cause  the  water  to  overflow 
the  adjoining  lands  more  than  it  would  were  the  logs  left  to  themselves 
and  allowed  to  float  down  naturally,  and  without  artificial  interference. 
Id. 

4.  Riparian  Rights  —  Right    of    Loo-boomers.  —  Where  a    navigable 

river  has  a  well-defined  channel  or  bed  between  well-defined  banks, 
the  low  or  bottom  lands  upon  the  side  of  the  stream  that  are  over- 
flowed in  times  of  high  water  are  not  within  the  boundaries  of  such 
stream,  and  the  capacity  of  such  stream  cannot  be  increased  by  artificial 
means  so  as  to  permit  a  log-owner  to  use  at  all  times  the  full  volume  of 
water  that  may  flow  in  the  stream  during  unusual  and  brief  freshets.    Id. 

5.  D.4.MAGK3  —  Negligenck  —  Right  TO  RuN  LoGS  DOWN  STREAM.  —  In  an 

action  for  damages  caused  by  the  overflow  of  plaintiff's  land  from  a  jam 
of  logs  in  a  navigable  stream,  the  defendant  is  not  liable  for  any  dam- 
age caused  before  he  assumed  control  of  the  logs,  or  had  the  right  to  do 
so,  and  not  then,  if  he  ran  the  logs  in  a  careful,  diligent,  and  prudent 
manner.  If  he  uses  necessary  care  to  prevent  the  formation  of  jams,  and 
to  break  those  already  formed  within  a  reasonable  time  after  he  took 
charge  of  them,  or  had  the  right  to  do  so,  and  does  not  unnecessarily  run 
logs  against  jams  already  formed,  there  can  be  no  recovery.  Id. 
€.  Evidence. — Destruction  of  pasturage  by  negligently  flooding  plaintiff's 
land  is  prima  facit  evidence  at  least  of  damages  to  the  amount  of  its 
value.     Id. 

7.  Evidence.  —  In  an  action  to  recover  damages  for  the  negligent  flooding 

of  plaintiff's  land,  and  destruction  of  his  hay  thereby,  evidence  of  the 
amount  of  hay  gathered  from  the  land  the  year  previous  to  the  injury 
complained  of  is  admissible  to  show  the  capacity  of  the  land  for  pro- 
ducing hay.     Id. 

8.  Right  of  Navigation  is  measured  by  the  capacity  of  the  stream  for  valu- 

able purposes  in  its  natural  condition,  and  any  attempt  to  create  ca- 
pacity at  other  times  at  the  expense  of  private  interests  can  be  justified 
only  on  an  assessment  and  payment  of  compensation.     Id. 

9.  Party  has  No  Right  to  Collect  Surface  Water  and  Discharge  It  oi» 

land  of  another,  to  his  damage,  and  if  he  does  so,  he  will  be  liable  for  tto 
damage  sustained.     Fremont  etc.  R'y  Co.  v.  Marley,  4S2. 
Sea  Covenants,  2. 
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WILLS. 
L  CovsTRvanov  —  Dbviss  whether  Specific.  —  Where  a  peennlary  legacy 
ia  fpyen  with  directions  that  it  be  laid  out  in  land,  without  specifying 
what  land,  it  will  be  regarded  as  a  devise  of  real  estate  for  some,  but 
not  for  all,  purposes;  and  the  assent  of  the  executor  ia  necessary  to  per- 
fect the  title  of  the  legatee.  Until  such  assent,  the  legacy  constitutes 
part  of  the  personal  assets  of  the  testator,  and  as  such  must  be  applied, 
as  the  other  personal  estate,  to  the  payment  of  his  debts.  McFadden  ▼. 
He/ley,  675. 

5.  CJoNSTBUCTiON  —  SPECiBio   LEGACY.  —  A  bequest  of  "all  horses,  mules, 

cows,  hogs,  wagons,  farming  implements,  household  and  kitchen  forni- 
ture,  on  said  plantation,"  is  a  specific  legacy.     Id. 
1.  CoNSTRtrcnoN  —  Specific  Legacy.  —  A  bequest  of  personal  property  on  . 
a  particular  estate,  capable  of  being  singled  out  and  specifically  deliv- 
ered, is  a  specific  legacy.     Id. 

4.  CoNSTKUCTiON  —  SPECIFIC  LEGACY.  —  A  bequest  of  the  dividends  arising 

on  certain  stocks,  without  a  direct  and  express  disposition  of  such  stocks, 
carries  the  stocks  with  it,  and  is  specific.     Id. 

6.  CoNSTRtrcnoN  —  Specific  Legacy.  —  A  clause  in  a  will  directing  the  ex- 

ecutor to  dispose  of  all  property  not  specifically  disposed  of,  collect  all 
money  due,  and  use  the  interest  thereon  for  certain  purposes,  and  then 
pay  the  principal  to  the  testator's  children,  does  not  create  a  specific 
legacy  for  them.     Id. 

6.  Construction  —  Specific  Devise.  —  A  devise  of  the  plantation  on  which 

the  testator  resided  is  specific,  and  cannot  be  abated  until,  first,  the 
general  legacies,  and  then  the  specific  legacies,  are  exhausted.     Id. 

7.  Construction  —  Abatement  of  Legacies.  —  For  the  payment  of  a  testa- 

tor's debts,  specific  legacies  must  abate  before  specific  devises.     Id. 

8.  RxTLE  in  Shelley's  Case  when  Inapplicable.  — If  the  word  "issue"  is 

so  qualified  by  additional  words  as  to  evince  an  intention  that  it  is  not 
to  be  taken  as  descriptive  of  an  indefinite  line  of  descent,  but  is  used  to 
indicate  a  new  stock  of  inheritance,  the  rule  in  Shelley's  Case  does  not 
apply.    Boykin  v.  Ancrum,  698. 

9.  Construction    of  Devise  for  Life.  —  Under  a  devise  to  A  for  life, 

and  after  his  decease  to  his  lawful  issue  absolutely  and  in  fee,  but  if 
A  should  die  without  lawful  issue  at  the  time  of  his  death,  then  to  B, 
A  takes  a  life  estate,  with  limitation  over  to  his  issue  in  fee  as  pur- 
chasers.   Id. 

WITNESSES. 

1.  Sheriff  is  not  Disqualified  from  being  Witness  because  he  has  the 

jury  in  charge;  nor  does  the  fact  that  he  is  a  witness  disqueJify  him 
to  keep  the  jury  in  his  custody.    State  v.  Shores,  875. 

2.  Witness  not  Permitted  to  Testify  as  to  Amount  of  Damages  Sus- 

tained, when. — On  the  trial  of  an  action  to  recover  damages  for  an  injury 
to  growing  crops,  a  witness  who  possesse8|the  requisite  knowledge  may  tes- 
tify as  to  the  value  of  the  crops  destroyed,  or  if  only  partially  destroyed, 
the  extent  of  the  injury;  but  he  cannot  be  permitted  to  testify  directly 
as  to  the  amount  of  thg^amages  sustained.  That  question  is  one  for 
the  jury  to  determine  vlfon.  the  evidence.  Fremont  etc  H'y  Co.  v.  Mar- 
ley,  ^2. 

5.  Expert  Evidknob.  —  In  an  action  to  recover  damages  caused  by  falling 

into  a  hole  near  a  recognized  way,  used  by  people  in  going  lo  and  coming 
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from  a  raflway  depot,  the  testimony  of  a  ciril  engineer  that  the  hole  was 
a  dangerous  place,  and  needed  protection,  is  admissible.  Orosa  r.  Lake 
Shore  etc  R'y  Co.,  399. 

4.  RA.ILKOAD  Superintendent  Who  has  been  Euploted  on  Railroads 
for  twenty  years,  and  who  has  served  as  fireman,  brakeman,  baggage- 
master,  yard-master,  and  train-master,  may  give  his  opinion  as  an  ex- 
pert as  to  the  merits  or  demerits  of  "  whipping-straps  "  as  cautionary 
■ignals  to  brakemen  of  the  approach  of  the  train  to  low  bridges,  and 
whether  or  not  they  were  generatUy  in  use  on  railroads  regarded  as  well 
regulated;  but  he  could  not  give  his  opinion  as  to  the  prudent  manage- 
ment of  the  defendant's  railroad.     Louisville  etc.  R,  R.  Co.  v.  HaU,  84. 

6.  Commercial  Agenct's  Reports,  Expert  Testimony  to  Explain.  — In  an 
action  against  a  commercial  agency  for  publishing  an  alleged  libelous  re- 
port of  the  plaintiff 's  standing  aa  a  merchant,  testimony  of  witnesses  in 
possession  of  the  key  to  the  defendant's  reports  is  admissible  to  explain 
what  is  indicated  by  reporting  therein  a  merchant's  standing  "in  blank," 
where  it  is  alleged  in  plaintiff's  petition  that  he  was  reported  in  blank. 
But  the  opinion  of  a  witness  as  to  the  general  effect  of  such  a  rating  upon 
the  credit  of  the  plaintiff  in  commercial  circles  is  inadmissible.  It  is  for 
the  jury  to  decide  upon  the  general  effect  of  the  libel  upon  the  plaintiff's 
ohiu-acter  and  credit  as  a  merchant,  without  the  influence  of  the  opinions 
of  witnesses.     Bradatreet  Co.  v.  Oill,  768. 

6.  Impeachino  a  Witness.  — .The  question  uked  one  witness  concerning 
another,  "  From  what  you  know  of  his  truth  and  veracity,  would  yon 
believe  him  under  oath  ?  "  is  incompetent,  as  calling  for  the  opinion  of  a 
witness  based  upon  his  personal  knowledge,  and  not  upon  the  general 
reputation  of  the  witness  sought  to  be  impeached.  Beneach  r.  WaggneTf 
26i. 

SeeTiuAL.4. 
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